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M/s.Modi Ventures, 5-4-7A7 /3&4, II Floor, MG

Secunderabad - 5OO OO3 [hercinafter referred to as the "assessee" / "

are engaged in providing Construction of Complex Service and Works

Service. M/s Modi Ventures is a registered partnership lirm

themselves registered with department on 17.08.2005 under Cons

Complex Service and on 29.O2.2OO8 under Works Contract Se

pa5rment of Service Tax vide STC No. AAJFMO646DSTOO 1.

2. On gathering intelligence that M/s Modi Ventures,

registered assessee of the Service Tax department was not disch

Service Tax tiability properly, investigation was taken up by ttre de

Summons dated 13.O1.2O1O for submission of relevant records/

information were issued to them. On verification of records submit

assessee, it was found that tl.ey undertook one project narnely G

Gardens located at Mallapur village, Uppal Mandal, RR District (

Residential units) in the year 2006 and received amounts from

April, 2O06 to December, 2O1O towalds sale of land and agre

construction. In the said projects, they entered into sale deed and

for construction with their customers in respect of 29O flats. They

3 returns for April, 2006 to September, 2OO8 and April, 2010 to

2O1O. They did not frle the ST-3 returns for t1.e period from October,

March, 2O1O. It was found that they paid the Sereice Tax of Rs.15,

under Construction of Complex Service and Rs.5,25,567/- un

Contract Service on the receipts against agreements for constru

period from June, 2OO7 to December, 2OOa. They paid the Service

Construction of complex service availing abatement under No

I/2006-5T, dated O1.03.2006 (as amended) and under Works Con

availing the Composition Scheme under RuIe 3(1) of ttre Works

(Composition Scheme for Payment of Service Tax) Rules, 2007. It w
t}rat ttrey stopped payment of Service Tax on receipts from O1.O1.

misinterpreting the clarification of the Board vide Circular No. lOa/O

ST dated 29s January 2O09.

Sri. A.Shanker Reddy, Deputy General Manager

& authorized representative, in his statement dated O1.O2.2O1O

under Section 14 of the Central Excise Act, 7944 made applicable

Tax vide Section 83 of the Finance Act, 1994, interalia, stated

activities undertaken by tl-e cornpany are providing seryices of con

Residential Complexes; purctrased the land under sale deed and on they
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5. It was clarifled in para 3 of t1"e Circular No.1O8/02/2

dated 29h Januarj, 2OO9 that if the ultimate owner enters into a con

construction of a residential complex t .it}l a promoter/builder/d
himself provides service of design, planning and construction; and

construction the ultimate owner receives such property for tris pers

tl.en such activit5r is not liable to Service Tax. Therefore, as per the

clause and the clarification mentioned above, if a builder/promoter/
constructing entire complex for a single person for personal use as

by such person would not be subjected to Service Tax. Normally, a
promoter/developer constructs residential complex consisting of
residential units and sells those units to different customers. So, in su

t-l:e constn.rction of complex do not appear to be meant for one i
entity. Therefore, as the whole complex is not constructed for single

exclusion provided in Section 65(91a) of the Finance Act, 1994 doesn'

F\r.rther, t]"e builder/promoter/developer normally enters into

completion agreements after execution of sale deed, till the executi

deed the property remains in the name of the builder/promoter/
tlle stamp duty is paid on the value consideration shown in the sale

regard the agfeements/contracts against which ttrey render service

customer after execution of sale deeds, there exists service p
service recipient relationship between the builder/promoter/developer
customer and such services are leviable to Service Tax. Thus, it a
the contention and interpretation of the defrnition of the Constm
Complex services and Board Circular dated 29.1-2O09 by the asse

incorrect,

It appeared that the services provided by M/s.Modi
during tlre period 01.06.2007 to 37.72.2e1O were classifiable unde
Contract Service in terms of Section 55(lDil(zzzzal read witl". section 6
tJle Finance Act, 1994 and the Board,s Circular No. 12g/1O/201O
24.08.2010.

6.

7. In terms of the Board Circular dated 24.O8-2O1O, the
received towards construction services after O- 1.06.2007 were clas
Works Contract Service. The post sale deed construction serwices ren
tlrem to various custorners w.e.f. 01.Cl6.2007 appeared classifiable

was started in the yea-r 2006 and was going on after 0I.06.20
appropriately classifiable as Works Contracts. As the said project is an
Works Contract and ttre assessee paid Service Tax under C6ns of

O9.ST,
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category of Works Contract Service. The subject venture of M/s- Modi

for
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con tructed tJ:e residential complexes; initially, tl"ey collect tlle amounts
st booking form/ agreement of sale and at the time of registration of the

pro , tJ:re amount received till then will be allocated towards Sale Deed and
ent of construction; therefore, Service Tax on arnounts received against
ent of construction portion up to registration was remitted immediately

the date of agreement; the Service Tax on remaiaing portion of the
unts towards Agreement of construction is paid on receipt basis;
ement of sa-le constitutes t]le total amount of tie land / serri frnished flat
undiyided share of land and the value of construction; the sale deed

the struction agreement will also be entered immediately on the same date
of deed; all tlle process is in the way of sale of the constructed unit as per
the nt of sale but possession was given in two phases one is land /

finished flat with undivided share of land and other one is completed

atn

con

se

rq

4

cus

tutes a condition to go for construction wit]l the builder and accordingly,

O1.O1.2OO9 in the light of the clarilication given by the Board vide
No. 1O8/02/2009 - ST dated 29u' January 2009.

Subject project of M/s Modi Ventures., qualifred to be a
tial complex as it contains more tlmn 12 residential units with common

and common facilities like common water supply etc., and tl:re layouts
approved by tl.e concerned authorities in terms of Section 65(9la) of the

Act, 1994. M/s Modi Ventures received t}re amounts from the
mers as mentioned in the sale deeds and agreements of construction. As
from the records submitted, tJ:e assessee entered into (i) a sale deed and

unl ; this is commonly adopted procedure as required for getting loans from
the anks; that services to a residential unit/complex, which is a part of a
re ential complex, falls under the exclusion clause in the definition of

tial complex; that tJ ey stopped collection and payment of Service Tax

(ii) agreement for construction with their customers. On execution of thl
sale deed, the right on a property got transferred to the customer, hence the
co ction service rendered by the assessee thereafter to ttreir customers
ut'I agreement of construcLion appeared taxable undcr Service Tax as there
exls d service provider and service recipient relationship between them. As
traur fer of propertlr in goods is involved in the execution of ttrese contracts, it

that the services rendered by them after execution of sale deed

agreements of construction to each of their customers to whom thd
land was already sold vide the sa-le deeds were taxable services under
Co of Complex Services / Works Contract Service.
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plex Service before O1.O6.200Z, hence, it appeared ttrat ttre benefit of
Co position scherne canrrot be extended in terurs of Works Contrait

position Scheme for Payment of Service Taux) Rules, 20O7

a. As the assessee did not furnish month wise particulars of
unts received exclusively on agreements for Construction. Hence, the

Tax liability was arrived at on tJ:e basis of soft copies of the books of
ts provided by them vide ttreir letter dated 2O.O1.2O1O. The Board vide

ar No. 108/O2/2OO9-ST, dated 29ft Januar5r 2OO9 clarifred that Service
Tax is not chargeable for services provided upto the stage of Sale deed.

, the receipt of amounts from each customer, to the extent of the sje
value, were excluded from the total receipts of individual customer to
at ttle total texable value of construction

tion of sale deed.

services rendered, post

9. From June, 2OO7 to December, 2O1O, the assessee collected an
t of Rs. 13,81,56,949/- against Agreements of Construction in respect

of ngoing Works contracts. In respect of these contracts, tl:e benefrt of
Co position Scheme appeared not extendable. Further, they have also failed
to tlle detai-ls of materia.t consumed. In tl:e absence of which the
ded tion of material cost under Rule 2,A. of Service Tax (Determination of
Val ) Rules, 20O6 appeared not extendable. Hence, Service Tax calculated
@t2 36yo/lD.3oo/o on Rs.13,81,56,949/ -worked out to Rs. 1,58,60,319/l_
(s Tax of Rs 1,53,98,368/-, Education Cess of Rs.3,O7,967/-, Secondar;r

r Education Cess of Rs.1,53,984/-). However, M/s. Modi Ventures paid
ount of Rs.2O,46,743/- ( Rs.g,21,176/ _ under Construction of Complexatl l

S s and Rs.11,25,567/- under Works Contract Services) aJter O1.06.20O2.
it appeared that they short paid/not paid an amount of

Rs.1 3a,13,576/- (including Cesses) and tJ:e same appeared liable for recovery
und Section 73(1) of the Finance Act, read with proviso there to. They also

d liable to pay interest on the said amount under the provisions of

Thu

Ven

a

Se on 75 of the Finance AcL, L994.

10. Therefore, it appeared that M/s.Modi Ventures misinterpreted tl:le
Circular only with an intention to evade palrment of Service fax and

sto paying Service Tax with effect from O1.O1.2OO9. Further, M/s Modi
s were well aware of the provisions and of tl.e liability of Service Tax on

recel ts against tl"e agreeEents for Constn-rction and did not assess and did
not seryice Tax properry by suppression of facts and contravened tJle
p ions of Section 68 of the Finance Act, 1994 with intent to eyade paJ,.ment

O.R.No. 53/2O 7 2-Huit-I Ailln lS.T.l



of Service Tax. It appeared that they intentionally did not show any

towards construction in their ST-3 returns and misinterpreted tl.e
the Works Contract Service wittr intent to evade payment of Service

fact of receipt of tie arnounts towards construction came to light only

department took up the investigation. Hence, the Service Tax payable

Modi Ventures appeared recoverable under proviso to Sub Secti

Section 73 of the Finance Act, 1994.

11. From the foregoings, it appeared that M/s. Modi V
Secunderabad contravened the provisions of Section 68 of the

and Section 7O of ttre Finarce Act, 1994 read with Rule 7 of t1.e

Rules, 1994 inasmuch as they did not show the a.rnounts received

taxable services rendered in tJle statutory Returns and also did not

correctly assess tJle tax due on the sewices provided by them and aI

disclose the relevant details / information, with intent to evade p

Service Tax and hence tJle amounts appeared liable for recovery und

to the Section 73(1) of the Finance Act, 1994 along with interest und
75 of tl.e Finarce Act, 1994. Ftrther, it appeared that M/s. Modi

rendered. themselves liable for penal action under Section 77 and 7
Finance Act, 1994

t2.r Acordingly, show cause notice O.R.No. 125/2017-
(Commr.) bearing C.No. \V /76 / 769 /2071-Adjn. (ST)(Commr.) dated 24.

was issued by the Commissioner of Customs, Central Excise and

Hyderabad- II Commissionerate to M/s Modi Ventures, Se

requiring them to show cause to the Commissioner of Customs, Cen

and Service Tax, Hyderabad- II Commissionerate, as to why:

(i) a-n amount of Rs. 1,38,13,576/- should not be demanded

towards Service Tax (including Cesses) on the "Work

Services", provided by them during the period from 01.

31.12.2010 under the Section 73(1) of the Finance

read wittr proviso thereto;

(ii) interest at applicable rate(s) should not be demanded from

the arnount demanded at (i) above under the Section 7

Finance Act, 1994;

(iii) Penalty should not be imposed on them under Section 7

Finance Act, 1994; and
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1994 read witf. Rule 6 of the Service Tax Rules, 1994 inasmrrch as

not pay the appropriate amount of Service Tax on the value of taxable

The
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v) Penalty should not be imposed on tl:em under Section 7g of tlie
Finance Act, 1994.

t2. The above show cause notice was transfered to tf.e
oner of Customs, Central Excise & Service Tax, Hyderabad_I
onerate vide corrigendum dated, 29.Cl6.2012 issued by the
oner of Customs, Central Excise & Service Tax, Hyderabad_Il
onerate,

UO

13.

21. .2012 fned reply to show cause notice, wherein tJrey, interalia, SUbmitted

M/s- Modi Ventures, Secunderabad, vide their letter dated

as S:

There is. clear violation of principle of Natural Justice as no relied upon
documents_ .were supplied to them. Therefore, notice issued viofatinjin'e
Principle of Natural Justice is Void ab initio. ln this regard, reference was Oiraw.ito the Board's Citcutat 2l4tg7 I2OoS-CX dated 24.1-Z.ZdOA anO refieJ-on tne
following case laws:
- Commissioner of Customs, Calcutta Vs lndian Oil Corporation Ltd. 2OO4

(165) ELT 0257 S.C. - (Mainrained in 2OO5 (186) ELT Al i9 (S.C.)- Kothari Fitaments Vs Commissioner of Cui. (port), Kotkata 2OO9 (233) ELT
0289 S.C

- Rajam 
-lndustries 

(p) Ltd. Vs Addt. D.c, D.C.E.t., Chennai 2OjO (255) ELT
0161 Mad

- Robust Protection Forces Vs Commr. of Cus., C. Ex. BS S.T., Hyderabad
2010 (019) STR 0117 Td.-Bang

(i The SCN was issued without understanding the exact nature of aclivity
undertaken, .without .examining the agreementi in its context, bringing out iti
own theory though the same is not set out in the statutory piori"io-n"l *linoui
considering the clarifications issued by the Board, *itnout 

"onsiaering 

'inb
intention of the legislature but confusing with the provisions ot Service'fai,
inconect basis of computation and bas;d on mere assumpiion. unwananted
inferences and presumptions. Reference in this regard is drjwn to the decision
of Hon'ble Supreme Court in case Oudh Sugar M-ills Limited ,. UOt, tSZa 121ELT.172_(SC) in support of the argument lhatihe entire proceedinjs under SCN
requires to be dropped on this count alone

VMthout prejudice to the foregoing, entire SCN seems lo have been issued with
revenue bias without appreciating the statutory provision, intention of the sameand also the objective of the transaction/aitivity/agreement. fnerefore-itre
allegation made in the SCN and the entire demand 

-made 
there under is notsustainable.

An identified plot is being sold by execution of a.sale Deed, and such sale of
g1T9-r1?1" property is a subject matter of stamp duty and accordingty Service
I ax rs not appticable on such transaction and this has been accepted Oi, SCru. ,

The development and construclion of the residentiar unit is done for the owner of
the semi-finished flaucustomer, who in turn used such flat for hi" p"r"on"iu=. li
!?"_ b^"-u-l specificafly ctarified vide board Circutar No. jOB/2/rdO9_S.T., dated29.1.2009 that the construction for personal use of the 

"u.torui 
i"ff" *iif,, ir,"ambjt of exclusion portion of the definition of the "residential 

"orpt"f as defined
u/s 65(91a) of the Finance Act, 1994 and accordingly no ServicJiax is payable
on such transactions. This was also clarified by Ti0 vide its letter dated F. No.
81/6/2005-TRU, dated 27 .7 .?OOS during the int;oduction of the tevi.

(v
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(vi) The SCN brought a new theory that the exemption for personal use as
the delinition would be available only if the entire complex is for pers
ONE person. While interpreting the law no words should be added
The law should be read as it is in its entirety. From the preamble of
circular, it is clear that the subject matter of the referred circular is to
taxability in lransaction of dwelling unit in a residential complex by a d
Therefore, the clarification aims at clarifying exemption of residential un
the residential complex as alleged in the notice.

(vii) lt is important to consider what arguments are considered by board for
this clarification. The relevant part as applicable in the context
etracted for ready reference. '.-./t has a/so been argugd that even if
that sevice is provided to lhe customer, a single resldential unit
the individual customer would not fall in the definition of 'residential
as defined for the putposes of levy of Sevice Tax and hence const,
would not attract Sevice Tax...' (Para 2).

(viii) The argument is in context of single residential unit bought by the
customer and not the transaclion of residential complex. The clarifi
been provided based on the examination of the above argumenl am
The final clarification was provided by the board based on the preambl
arguments. The clarification provided ls that in the under m
scenario Service Tax is not payable:

For service provided until the sale deed has been executed to th
owner.
For service provided by entering into construction agreement
ullimate owner, who receives the conslructed flat for his personal

) The first clarification pertains to consideralion received for cotx
portion

agreem

(x) The department has very narrowly interpreted lhe Board's clarific
concluded that if the entire complex is put to personal use by a sing
then il is excluded. The circular or the definition doas not give any mea
perconal use by a single person. ln facl it is very clear that the very
issuance of lhe circular is to clarify the applicability of residential unit a
residential complex.

(xi) Where an exemption is granted through Circular No. 108/22009-5
29.1.2009, the same cannot be denied on unreasonable grounds
interpretation as above. In the delinition "complex which is const
person directly engaging any other person for designing or
layout, and the construction of such complex is intended tor
residanco by such person". Since the reference is'constructed by a
the definition, it cannot be interpreted as "complex which is constru
person "similar the reference 'personal use as residence by such p
cannot be interpreted as 'personal use by ONE person". Such inte

(xii) With the above exclusion, no Service Tax is payable at all for the con
pertaining to construction servica provided for its cuslomer and
SCN is void abinitio.

(xiii) Non-taxability of the construction provided for an individual custo
for his personal was also clarified by TRU vide its letter dated F. No. B
TRU, dated 27.7.2005 during the introduction of the levy, therefore th
Tax is nol payable on such consideration.

(xiv) The Board in between had claritied in an indicative manner thal lhe
of a residential complex is not liable for Service Tax in the Ci
332/35/2006-TRU, dated 1.8.2006.
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i)

Assuming_but not admitting that when the entire residential complex is meant for
a person for his personal usB, lhen such complex falls under excluded category
is to be_considered as interpreted by the SCN, then the entire Sectidn 65(51ai
gets. defeated.as in case complex belonging to single person there would benothing called as a common area, common waier 

'supply 
etc, .tne woiJ'common' woutd be used only in case on multiple owner in'o noi in i""" of

srngle owner, therefore the interpretation of the department is meaningless.

\Mthout _prejudice to the foregoing, the following decisions that have been
rendered relying on the Circular 1Og are as under:- M/s Classic Promoters and Developers, M/s Classic properties Vs. CCE

Mangalore 2009-TtOLl I O6-CESTAT-Bang- 
!,!19 - 

Vjrso Properties prt 
!,I,J99 Vs CST, Chennai (Dated: May 32010) 201 eTtoL-1 142-CESTAT-MAD

- Ardra Associates Vs. CCE, Caticut - [2009] 22 prr 4SO (BANG._CESTAI) 
I- Ocean Builders Vs Commissioner ot C. 

-ex.] 
Mangalore 2O1O (019) STR

0546 Tri.-Bang
- Y9!li"!3I Comptexes pvt. Lrd. Vs Commr. of C. Ex., Mangatore 2OOg

lql9) 9rR 0,148 rri.-Bans
- Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang

!grt!e1, in the Finance Bill, 20.10 there was an explanation added to the Section65(1osxzzh) of the Act, where the taxable service construction of residential
complex is defined. This was the first time the deeming tiction ot ttie servLe
provided by the Builder was bought into Service Tax nei lprior to this only the
:9llr.1g!op y9l. taxabte). tn the ctaritication issued by the'TRU vide D.O.F No.
334/1/201o-TRU dated 26_02.2010, it was stated thai in order to bring parity in
the tax treatment among different practices, the said explanation of the same
being prospeclive and also clarifies lhat lhe transaction uit"*n tt 

" 
UriiJ"i ,ni

buyer of the flat is not taxable until the assent was given to the bill. Hence this
shows that the transaction in question is not liablti tJ Service iaiior th";il;
of SCN.

Further, Notification No. 36/20.10-ST dated 28.06.2010 and Circular No. D.O.F.
334/03/2010-TRU dated O1.O7.2O1O exempts the advancei reLiveO prioi io01.07.2010, this itsetf indicates that the tiabitity of Servibe fa, fia! Ueuh
triggered for lhe construction service provided aft6r 01.O7.2Oib and not prior tothat, hence there is no liability of Service Tax during the period of the subject
notice.

Trade notice F.No vcN(30)Bo/Trade Notice/ 1o/pune dated 1s.02.20r1 issued
lJ^ol::f :TT]*ionerate_specifica[y ctarified rhat no S".ti" i"ii" plyabte byIne buttder prior to 01.07.2010 and amounts received prior to that is alsoexempted. Since the issue is prior to such date the same has to be set aside.

Further, the clarification has been issued by the board Circular No. 1511212012-
ST,.dated 1O.2.2O12, wherein it has clearty ctarified tnat tneie is no Service Taxliability Prior to 01.07.2010.

Ijf 5^r*]i]r,!yTl of Bans_atore-in the case df rr,rohtisham Compiexes (p)Lro. vs uommtssioner of C. Ex., Mangalore 2011 (O21) STR 0551 Tri._Banjstating that the explanalion inserted to S;ction Ostf Oiltzlrrl tiom ot.OZ.ZOtO i.

IThe definition of works contract service also uses the phrase "Residentiai
Complex' therefore on the same g-round of p"oonri ,"" I" rnurtionuJ 

"rpr"would mutasis mutandi apply to woiks contract service as ,"ff . -

i)

(x i)

ii) On introduction of works contract service the charging section 66 of the FinanceAct, 19.94 was amended to inctude ctause (--,a) i; i"1"iliJ 
"iit"" rcte ot 12o/o.ln addition to this there is an oplion 

'of 
p"yrnuni 

'oi-SJ.'G 
f"x ,n0",
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composition scheme under the Works Contract (Composition Sc
Payment of Service Tax) Rules, 2007.

(xxiv) Oepartment contended the benefit of Composition scheme in res
term contracts entered prior to 1.6.2007 is not applicable by misi
clarification issued by CBEC vide Circular No- 12AnOl2O1
24.1O.2O1O. When Service Tax was not applicable prior to 01.06.2
amount erroneously paid cannot be considered as Service Tax at all,
that implies that no Service Tax has been paid on such contract
making paymenl of Service Tax under the composition scheme.

(rxv) Assuming but not admitting that amount erroneously paid if con
Tax, on close reading of Rule 3(1) and Rule 3(3) it clearly specified
of paying Service Tax at the rate specitied under Section 66 compos
may be opted and such option can be opted before paying
respect of the said works contract, therefore the Service Tax so refe
3(3) is only the Service Tax paid at normal rales under works contra
only and not under any other service

(xxvi) When a new levy has been introduced and Service Tax is applicable
such date, then the question of assuming that the reference of Service
made in Rule 3(3) can in no point of imagination can be consid
reference is wilh respect to payment under any other service.

(xxvii) Assuming but not admifting that there being a Service Tax liability
transaction, the liability has been rightly discharged and amount pai

(xxviii) Rule 3(1) of Works Contract (Composition scheme for payment of Se
r Rules, 2007 overrides the Section 67 of Finance Act and Rule 2,A of

Tax (Determination of Value) Rules, 2006. When they are opting for
scheme the valuation has to be done as per Works contract (C
scheme for payment for payment of Service Tax) Rules, 2007 and
Rule 24 of Service Tax (Determination of Value) Rules, 2006 for (ex
value of materials).

()o{ix) lt is difticult for them to assess the value of transfer of property in g
execution of the said works contract. So, because of the above
opted for composition scheme.

()ofl) Vvhen there is no change of their activity for the same transaclion
same agreemenucontract, however only based on the period how the
be classified under two differenl category of service is not been boug
SCN and also the legal basis for classification is also not provided. Fu
classification is against the principles of classification as if the tran
covered under one category, the need of new service introduction
warranted

()oGi) The above inlerpretation would have been possible in case if on int
the 'works contract service" lhe 'construction of complex service'
However, in the absence of such deletion, it is clear that what is cove
"residential complex service' is not covered under "works contract
therefore classification of the same contract under tow different s
improper.

(po(ii) Such act is against the Circular No. 98/1/2008-S.T., dated 4.'1.2008,
clearly clarifled lhel "vivisecting a single composite servica and
same under two different taxable seNices depending upon tho time of
the consideration is not l,gally sustainable'.

(xxxiii) Wthout preiudice to the foregoing, the receipts upto 31.05.2007 is
Service Tax, since the same is covered under the 'works contract servi
is applicable to tax only with etfect from O'1.06.2007 and hence the lia
the receipts after 01.06.2007 under composition scheme (2.0670 &

o7
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Without pre.ludice to the foregoing, the change of classificalion any payment
under composition is not permitted for the eniire prolect ttren the Service Taxcan be paid under the .construction of complex 

"brri"u; 
,nOuittu 

"il;;;scheme, throughout the period.

xxvi) when service Tax itself is not payabre, the question of interest and penarty does
not arise. lt is a natural corollary that when tire principal is not payable there canbe no question of paying any interest as held by the'Supieml C6rrt in prathiba
Processors Vs. UOt, 1996 (88) ELT 12 (SC).

applicable for the relevanl period) the liability of Service Tax would be
Rs.10,34,269/-. Even assuming Service Tax hasio be paid, there hds been an
error in computation of service by the SCN the actual amount payable would beRs. 13,46,478/-.

iv) lf ?t.ll payment under composition scheme is not permitted, that restriction isonry Tor rhe -ongoing contract" and not the "ongoihg project,. Each project wouldbe 99y9req-by a multiple contracuagreements -wittr-tne 
various customer and therestriction if at all can be made on such contracU"gr.ua"ni" which has beenentered prior to 01.06.2007 and Service Tax was- paid on the same under'construction of complex service" only, which for continuinj tt u payment underthe. -conskuction of complex" undir the abatement sJnlme, ttrere is norestrictjons sjnge 

!f-'e entry "construclion of comptex, is stiil in ;xistence has notoeen oetered. Further the contract entered after 01.06.2007, lhat no Service Taxpaid at all on such contract earlier would also qualify to. it e aUatement scnem.at the applicable rates and hence such benefit'has t; b; extended andaccordingly Service Tax payable on the same worjld amount to n". ig-,Oi,Ogg/_-

ii) Without prejudice to the foregoing, the demands are baned by limitation
inasmuch as il has invoked the exiended period of fimiiatLn unoer proviso toSection 73(1) of the Finance Act, i994 mectranicaly wiihoui 

-any 
.;usfitication.There was a complete disclosure to the department 

"i f"ln"i, *,j"i"tanoinjtothe departm-ent by way of the repeated conespondenc; anJ also they iadsought clarification from the Board, which is siitt awaited, in such scenarioinvoking extended period of limitation based on this giound. Wtren theyvolunleered and has intimate to the department 
"" to nonlp"V."nt of ServiceTax and tho same was not reacted Uy tne Oepartmeni 

"i ti,"t irna*" ""Jinvoking extended period of timitation on'a rater Oiie ioe;;;i ;;;;.
iii) SCN, has not ctearly brought out that what misinterpretation or what incorrect

::,l"]::i:L.*-?:. Tldu bI!L?T in the enrire norice, bur is onry a mere a esationvytrnour any substance. SCN has not brought out any documentary evidence toprove that the misinterpretation of definiti6n or *odi" 
"onir""i 

has resurted inevasion of Service Tax.

) The interpretation of the definition of works contract as made by them and by the
99p_419{ vide para 7 is one and_the same, that irtt" rrn"l,nt received post01.06.2007 is leviable to Service Tax'under 

'.works 
contraciie*i"e". furtner,lhe advice for change of classification frorn "constructtn oiio.pf"* service, to'works contract servic€. was recommended uV tn" aJJiti""riClrmmissioner of

99ryi"9]ir, Hyderabad-fl Commissionerate ,'i,1. r.tt iN". iO it tro. I O"ruo21.0?.2008 and hence the same is not their brain 
"t 

ifO, Uritt 
"i#" ;;";il;the Department.

Non-payment of Service Tax due to interpretation of statutory provlsions cannotbe a ground ror invoking extended period oiGit"tonl'f 
"j'f;Jr5grro, they retiedon the following case laws:- 9-g1n? Metat products Ltd. Vs Commissioner of C.Ex., Hyderabad 20.11(273) ELT 01 .t2 Tri.-Banq

gi+"8#Yff Pvt. Ltd: vs commissioner of c. Ex., vadodara 20oe (248)

- Jagriti lndustries Vs Coltector of Centrat Excise, Aurangabad 2OO1 (i27) ELT084'l Tri.-Del

D

O.R.No. 53/2072-Huil-I Adtn tS,T.)
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(xli) Vide their letter dated '18.11.2009, they disclosed that it was in recei
consideralion for the consideration, however based on the circular S
was not paid and hence such allegation that fact reveled only after in
is not factual and hence on such ground extended period should not be
ln lhis regard, they placed reliance on the following judicial decisions
their contention:
- Mercantile & lndus. Development Co.Ltd. Vs C.C.E. Mumbai-ll
- Cosmic Dye Chemical v. CCE, 1995 (75) ELT 721 (SC)
- T.N. Dadha Pharmaceuticals v. CcE, 2003 (152) ELT 251 (Sc)
- Tamil Nadu Housing Board v. CCE, '1994 (74) ELT 9 (SC)
- Padmini Products v. CCE, 1989 (43) ELT 195 (Sc)
- Pahwa Chemicals Pvt. Ltd. v. CCE, 2005 (189) ELT 257 (SC)
- copal Zarda Udyog v. CCE, 2005 (188) ELT 251 (SC)
- Kolety Gum lndustries v. CCE, 2005 (183) ELT 440 (r)
- GTN Enterprises Ltd., Vs. CCE,2006(200) E.L.T.76(fri. Bang)

(xlii) Balance sheet of companies being a publicly available document,
suppression of such informalion, not sustainable and extended
invokable. ln this regard, they relied on lhe following case laws:
- Martin & Harris Laboratories Ltd. v. CCE 2005 (185) E.L.T.421 Cfri)
- Hindalco Indus. Ltd., v. CCE, Allahabad, 2003 (161) E.L.T. 346 Cf)
- Rama Paper Mills vs Commissioner of C. Ex., Meerut 2011 (022)

Tri,-Del

(xliii) The Hon'ble Supreme Court in case of CCE Vs. Alcobex Metals 2003 (
241 (SC) held that once the notice is issued under the proviso for larg
it cannot be treated as notice under main Section 'l lA ibid for shorter
six months. On this ground, since the notice is issu€d under proviso
73(1), it cannot be converted into regular period and demand the Se
under Section 73(1).

(xliv) When the tax itself is not payable, the question of penalty under Sectio
not arise. Further, assuming but not admitting, that there was a tax li
envisaged in SCN as explained in lhe previous paragraphs, when they
at all liable for Service Tax and further also there was a basic doubt
liability of the Service Tax itself, lhey w6re acting in a bona lide belief,
are not liable to collect and pay Service Tax, there is no question
under Section 78 resorting to the provisions of Section 80 considering
reasonable cause for not collecting and paying Service Tax.

(xlv) All the grounds taken for "extended period of limitalion' above
applicable for penalty as well. There is lot of confusion ot applicability
on their activity. Suppression or concealing of informalion with intent
the payment of tax is a requirement for imposing penalty. lt is
proposition of law that when the assessee acts wilh a bonafide belief
when there is doubt as to statute also the law being new and not yet
by the common public, there cannot be intention of evasion and penal
be levied. In this regard, they relied on the following case laws:
- Hindustan Steel Ltd. V. State of Orissa - 1978 (2) ELT (J159) (SC)
- Akbar Badruddin Jaiwani V. Collector - 1990 (47) ELT 161(SC)
- Tamil Nadu Housing Board V Collector - 1990 (74) ELT 9 (SC)

Dates for personal hearing were fixed on 06.12.2

Secunderabad appeared for personal hearing on 7a.12.2O12. Ttrey

the written submissions made vide their letter dated Nil received

Depa.rtment on 22-02.2012. They submitted additional written rep

7a.12-2O12 and stated tl.at t-l.e cost of material trarsferred be all

lA.L2.2Ol2. Shri V.S.Sudhir, Chartered Account€nt and au

representative along with Shri Soham Modi, Partner of M/s. Modi V
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uction wtrile calculating the taxable value. ln this context, they requested
two days time for sub.itting additional information in the case and
rested to decide the case taking into consideration their submissions in the

] In the additional written reply dated 18.12.2012 filed during the
rse of personal hearing, wherein, while reiterating t.I-e submissions made in
r reply dated 21.O2.2O12, they, interalia, submitted as follows:
i) The demand under the "Construction of complex service, for period prior to1 6 2007 and under'works contract servrce-'-artli?.diodiis not su"tainaote.
i) Assuming but not admitting ,l:,.g".i"" Tax, if any, is payabte in so far aslevying Service Tax on tre va.tue ot matEriai. lrJi,r"""i"l" the said Workscontract is concerned. it is Uttra-Vires #;;"i,il;; as Arricte 26s ofconstitution of rndia crearry stateo tnat no iax--""n"i.""orr""t"o wrthout theauthority of taw. tn the oiesent case, o"pirtr""i'ials li autnoruy to tevyservice Tax on the materiats porrion invotvji-n iil;;;ai,.
li) The-questron c:Te fol con:jd^elalo_n in Builders, Association of tndia & Ors, v.union of tndia & ors. 11e89) 2 scc onsl anJiils..-cJin-ol,ornrurruy 3sco. &ors. vs. stare of Raiasrnan'& or". fa s,i,3) ;iA #;;.,ji';"" expressry been

fll#:SJ?:fi'L'#ii3;, ?*l-"1 "t;""io"vi^il#,il'L or 
"iausu'zgetnoi,i.iur" i"i" 

"",ii#;-,"":,J?ll3,i;J,,Iil::l1ii:1""i3:[?s: 
,'" deemed,o be

vv!,u qur vr sl:t Ytue.

[) Aoplying the same rationale, in.the.presenl case Service Tax should becottected on charges which appe ain t6 fne con-tiaa #."iopfv of labour andservices and shoutd nor be tevied .; il; ;;tr;;i;#s invotved in rheexecution of the Works Contract-

D Assuming the benefit of composition scheme is available as articulated by Rule3(3) of the Works contracr tb.rp".,ti"" s"ie"#?oi"p;r,"rien, of service Tax)Rules, 2007 is available only where an option nu" 
.G,un 

ixur"i"ed prior topayment of Service Tax in respect of 
" 

p"rtiJrf"i-*oi[" iinir""t. fn this regards,it is pertinent ro discuss wrrat a.conrraals. cai ii;" 
";ij'il""t enrire project ofcutmohar Gardens is a conrract? Ag""rd];9i; s;cl;n"i""J'dl"u"tion (z) of Thelndian Contract Act. 1872 contract is.aerinEj;J;;;;;"rt enforceabte bylYi-! tli: regards, it is important to nore rhat tn#.-ni".',nro an individuaragreement to sel for each unit in ttre eropit oui;;;;id"1.".. Later, a saledeed is executed to enforce 

.e1c1-s-1crr, "s;;;;fi":J. A sate deed isgoverned by The Reoisrrarion ea, rgOa ana"is-;;.;;il;;;t""rment for boththe buyer or the rraisferee and. the seflei oi ;; r##;. 4 sa/e deed ,sexeculed afler the execution or tne agreiieit;'""4 ,a.j;,;h.l. 
comptiance ofvarious terms and conditions u"t*.""n tn" 

""ir"i ""i irlJ i].n*"r mutualy.Therefore, each contract (satedeed) entereJinio wittr-e"."t, !irn". ," a separateworks contract and benefit of 
_combosition "t"rfo'u" iir""" to each contractentered into on or after or oo.zoof ,nJ-*n-Jr""i"lii"Xil,j" not been madeotherwise than for composition scheme.

Without prejudice lo the foreo

"r"".ry 
g;i;;;i,i",",i,""1!'"-J""ll;i,ii|".J,"":.[r,"i,iil:",:11Sl:#,.!i:l?Jl

section 66 composition rare may b; oituo 
"nJ"rlii ;il; ;"J be opted beforepaying Servlce Tax in resoect ot ttre saio *.,:1" 

""i.'irlllt,,l#efore the servicerax so refe'ed in Rute 3/b) is onty the Service T;;il;:i;:r."t rates for theworks contract service only and not under any orh;.JeJ;. 
,'",

It is also a well set ed orincinleof law.that the law does not compel a man to dothat which he cannot possibtv do and the saiJpn:;"iJ;;";;;""rpr"ssed in tesatmaxim "rex non cogit ad impossibiria" whi"h ;; il#,i ;?#eoo to rne racts ano
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circumstances of the present case. The unforeseen circumstances
control of the noticee if resulted in payment of Service Tax under
as existad at that point of time, substantia
service inlroduced at later point of time cann
relied on the on the decision of the Hon'ble Tribunal in the case of
Fasteners Ltd. v. Collector of Central Excise, Madras reported in 1

E.L,T. 275.

(viii) They paid an amount of Rs.38,13,888 However, notice has acknow
Rs.20,46,743.

(ix) ln case Service Tax, if any, is payable by them and composition
extended, lhe Cenvat credit benefit on lnput services should be exte
at all such benefit is not extended to them they shall be eligible to
on inputs received by them as well.

(x) The penalty is not imposable on them and their case is a fit case for
penaity under Section 80 on the following grounds:

a. Reasonable Cause
b. Bona fide Belief
c. Confusion, lnterpretation issues involved

submitted by tJle noticee, submissions made during tl.e corrrse of

hearing held on 18.72.2012, additional submissions made subseque

duly considered tie case laws relied upon by them in their support'

13.4 Further, the noticee also made additional submissions

letters dated 24.12.2012 and O2.O1.2013 giving the details of con

1,4 - I have caiefully gone through the show cause notice, wri

15. In the case on the hand, demald of service tax was

t}le noticee on tlte provision of service under the category of Works

Service during the period from O1.O6.2O07 to 31.12.2010. The

activity in the instant case is that the noticee undertook cons

residential complex having more than 12 residential units by name

as Gulmotrar Gardens. Consequent to sale deed for semi-frnistred

entered into agreement of construction/completion with individual

re sidentia-l units.

16. 1 It is contended by the noticee that the construction of

units for individual prospective buyers intended for personal use

outside purview of Service Tax in terms of Section 65(91a)(iii) of

Act, 1994 and Board's Circulars No.1O8/2/2OO9-ST dated 29'Ol'2O

}32135/2OO6-TRU dated O1.Oa.2OO6 and Board's letter F'No' E}1

TRU dated 27 .O7 .2OOS and as such there is no levy of sewice

would be pertinent to look into relevant provisions of tl.e Finance

wtrich are reproduced trereunder:
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S tion 65(91a) of the Finance Act, 1994:
"(e a) 'resid.ential amplex, lzleons ang comgie.x comtrtri,sirtg of_

building or buildings, lwuittg more than tutelue resi.dential units;
(it
(ii.)

tnmman area; and

tions
From the above, the intent of the legislature is very clear tJlat

CONS

anA one or more of facilities or services such as pqrtg hJ.I, parkiig space,
munitg hall, comttan uater supplg or effluent treatment sgsterL locqted.

a premises and the lagout of such premises is opproued bg an autlroitg
dnA lana for th.e time being in force, but d.oes not include o *^pt", *n;in

ls rt-structed bg a person directlg engoging ang other person for designtrg orof tle lagout, and tle construction of su.ch complex is intended -fo.p use os residence bg such person.
ation. For tle remouql of d.oubk, it is h.erebg decktred that for the

Pu of this cLause, -
(a) "personal use" inefudes permttting the complex for use as residence bg

Q person on rent or without consideratiory
(b) 'residentiat unit, meoLns a singl.e tlouse or a stngle apartment interujed.

for as a place of resi.d.ence;l

careful reading of ttre above provisions, it is clcar that if a complex is
cted by a person directly engaging any other person for desr8lrrng orpl g and the construction of the said complex is intended for personal use

tJ-ren such seryice is excluded from the levy of service tax- However, the said
excl sion is not applicable to the individual residential unit in a iomplex

more t-l-ran twelve residential units. Further ,AS rightly contended bythe ticee tl-rat while interpreting the statutory provisions of the law no words
shou be added or deleted- Further, when the law is unambiguous the

needs to be implemented in letter & spirit and without any devia

cons

sam

t

use I exclud
rna

of entire residential complex which is intended for personal
ed from levy of service tax and not the single residentia.l unit

mplex. In tl.is regard, the following case laws are relied upon;

(i) s Vs. Parmeshwaran Subramani I2OO} (242 ) ELT 162 (SC)l

'15. In a plethora of cases, it has been stated that ullere, tla langtage i"s
clear, the intention of the tegbtature is to be gathered from the language
used. It ls not the dutg o! the court elther to enldrge the sc:ope oflegl"slatlon or the lntentlon ol the leglstature, tDhen the language

the proalslon ls plaln. TlLe court ccrrrr.ot reurite the legi.slation forreason that it lrad no pouer to tegiskzte. Tte court cannot add uords
a statute or read u.tords into it Lohtch- are not th.ere. The court c6tn,lot,

(t)

On

to
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on an dssumPtlo'n tho:t there ls a defect or dtt orttLssTo'a

utords used bg the leglslatu?e, coftect ot tnake up

haue to decide uhat the laut is and not uhat it slnuld be.

ad.opt a construction rtthiclt tttilt carry out tle obvious inte

legistature but cannot set at naught legislatiue judgment b

course utould be s-ubuersiue of anstitutional hanmong'.

(ii) UOI Vs. Dharmendra Textile Processors [2OO8 (231) ELT 3 (SC]]

"It i.s a u.tell-sellled principle in lau thl7t lhe court cannot read'

irlto a stah).tory prouision or a stipulated condition uhich i's P

unambiguous- A statute is an edict of the tegislature. The

emploged in a sto,h)te i^s the determinatiue factor of legislati

Similar is the position for conditimts stipulated in aduertisements

Thus, ttre contention of the noticee in this regard is not acceptable'

regard, it would be pertinent to draw tJre reference to the Honlcle

Chennai Bench, in case of M/s.LCs City Mal<ers Brt. Ltd', vs' CST,

(Finql Order No. 5O7/12 dated O3.05.2O12), wherein, it has been held

exclirsion in the definition of the service is for a complex intended for

use and the clause cannot be applied to individual flats in a complex'

in the circulars relied upon by tlle noticee, it has categorically been

that when the ultimate owner enters into a contract for constru

restdentlal complex (emphasis supplied) with a builder and

construction tlte owner receives such property for personal use ttren

is excluded as per t1-.e defilition provided under Section 65(91a) of

Act, 1994. Thus, it appears that the noticee failed to u
provisions of statute and content of tl.e said circulars' It is also

mention tJ:at it has cleady been brought out in tlle show cause

demand of service tax is in conaonance with the Board's

29 -O7.2OO9. Thus, the contention of tJle noticee is not acceptable

laws are clearly distinguishable to tl.e facts of the case. For instanc

of M/s Classic Promoters and Developers, M/s Classic Properties

MangaLore [2009-TIOL-11O6-CESTAT-Bang], it is only an interim

disposing t]le stay application and has not attained frnality' In

Associates Vs. CCE, Ca-licut - ll2o1gl 22 S'IT 45O (BANG'-CESTAT)I

Sai Constructions vs Commissioner of Service Tax, Bangalore [2OO9

0445 Tri.-Bang], tJ:e matter was remanded for denovo and the issu has not
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16 It is also contended by tl"e noticee that the explanation underSec n 65(1o5)(zzzh) was inserted on.ly with effect from O I-O7.2O7O and t].e

D

rs prospective in terms of the clarifrcation issued. by the Board vide letter.F.No.334/ r/2OIO-TRU dated 26.02.2O1O and as such levJr of Seirrice Taxe construction service prior to that date is not tenable. Before goiDg intothe erits of contention, it would be relevant to look into the said explanationis reproduced hereunder:

O.R.No. SS/2O 7 z-Hud-I Adjn ts.,T.t

ol1

'Explanation.-For the puryoses of thrb sub-c/ause, construction ofis intended for sale, whotty or paruy, by a builder or any p"r"", ,'"::f!:; ::,::builder betore, during or after construction (except in cases for Mtich no sum isreceived from or on behar of the prospective buyer by ,n. Or,;";.;;;:;;;
authorised by the builder before the grant of comptetion ceftificate by tha authoritycompetent ro issue sucf, ceftiticate under any law tor the time being in force) shabe deemed to be seNice provided by the buitder to the buyer.,

reading of the above explanation, it is clear tJ"at any amount receiveds construction of complex intended for sale is subjected to levy ofS Tax under the category of construction of complex senice, if the saidnt ls received before grant of completion certificate by the competentauth ty. In other words, even sale of constructed complex is deemed serviceald same is subjected to levy of Senrice Tax in case the same has takenbefore grant of completion certilicate by the competent authority, whichtherto exempted from lely of Service Tax under the category ofcons ction of complex service. However, in ttre instant notice, tJ:e amountsrecer from each individual customer to t].e extent of sale deed va_lue wereexcluded from the val.ue of taxable services for tl.e purpose ofcomp tation of service tax. Thus, there is no demand of Senrice Tax on thevalue sponding to the sale of residenUal units and demand was made onlyon amounts received from t.I.e customers towards construction agreement

was

1.e.,

acc

st execution of sale deed. Hence, there is no case for the noticeech as their contenti on was already crinsidered positively in t]le demandnoLice itself. Similarly, t-lee reliance placed on Notification No.36 /2Olo-sTdated .O8.2O1O is also of no help to their case. As regards to the relianceplaced by t]"e noEcee on the Board,s Circular No.757 /2/ZOL2-ST dated10.02. O12, the said circular clarified the issues relating to Tripartite BusinessModel. However, in the instant case, there is no such business model andreliance on the said circula.:r is misplaced by the noticee. Thus,there i no casc for noticee inasmuch as the sa.rae was already considered inthe cause notice itself-

16.3 It iS also contended by the noticee ttrat the construcuon of

Page 17 ot 26
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complexes undertaken by them cannot be classified under two

sustainable. It is not in dispute that t].e service category of ton

residential complex' was introd.uced witJl effect from 16'O6'2005 and

into being w.e.f 1.6.2007 and includes services such as constru

residential complex, erection, commissioning or installation' etc''

specific condition ttrat there should be transfer of property in goods in

t]:e execution of such contract and the same should be liable to sale

only new activity brought in the ambit of Service Tax under Works

service was services relating to carrying out turnkey projects inclu

proj6cts. Ttre very purpose of introduction of works contract servi

enable t]le service provider to pay t.lle Service Tax on ttre service

where tl.ere was a possibility of bifurcation of materials and

This will in no way imPly that services provided are classilied

categories. Further, there is no disPute that the noticee unde

constrrction of residential complex having more than 12 residential

would be pertinent to mention ttrat clause (c) of the explanation

contract service as provided under Section 65(lO5l(zzz-zal of the

1994 covers services relating to conslruction of a new residential co

thereof only. In this regard, reliance is placed on the foll

pronouncements:

(r) Alstom Projects India Ltd Vs CST, Delhi [2011' (23) STR

Del)I, wherein it was held as follows:-

"(2) The entry "Service in relation to execution of work contract"

Section 65('1 os)(zzzza) is different from services defined in other

Section 65(105). ln fact, as discussed above, Section

Rule 2A of Service Tax (
(Composite Schemes Jor Payment
machinery provision for assessme
Commissioning Contracts', "Comme
"Residential Construction Se
ofp roperty in goods on which
that these contracts were not liable
above, "erection, installation or commissioning servi

construction service" , Residential constructions servi

1-6-07, even if the same involved use/supply of good

payable. Similarly in respect of EPC contracts whic

design & engin eering, procurement of goods,

commissioning, Service Tax was chargeable
service component The taxable services covered

the services covered bY Section 65(1osxzzd
servicesl, Section 65(105)(zq) (Commercial
Section 65(1os)(zzzh) lresidential construction
1-6-07, following the Princi pl

Section 65(1 Osxzzzza) \'Yould

Section 65(105)(zzq), Section 6s(105)(zzh)
transfer of prop€rty is goods on which lax as sale
6s(1osxzd), 6s(1o5xzq) and Section 65(

installation or commissioning service, 'commercial or industrial ction

o 5

nes

is not

ction of

very

came

of

with a

ved in

The

tract
g EPC

was to

n alone
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der two

k the

ts. lt
works

Act,

or a part

judicial

89( Tri-

AS tn

sub-clau of
65(105) (zzzza) rea with

Determination of Value) Rules, 2006 and Work
of Service Tax) Rules, 2007 only provide

nt of SeNice Tax on'Erection, instal
rcial or industrial construction co

rvice Contracts" and 'EPC Contracts" involving nsfer
Sales TaxA/AT is chargeeble. But it does not mean

to Service Tax Prior to 1-6-07 as, as ssed
ces', "commercial or strial
ces were taxable even or lo
s on which Sales

h are divisible for
erection, installatio s&

even prior to 1-6-07 on these
by Section 65(105X ) and

) [erection, installation or co tsston
or industrial construction ) and

service] are overlapping. Vvh

e of harmonious conslruction, it can be said
cover lhe services defined by Section 65(1

and EPC contracts which lve
of goods is leviable, and

l o5xzzh) will cover

based on tl.e period of provision of service and accordingly the

much in existence during t]le material period' Works Cdntract

or

while
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'10.2. We have examined th is argument. What we find is that the entry in section 61O5) (zzzza) of Finance Act, 1994, called as .Works 
Contract Service" covers certa

o.R,No. sg/2o t2-Hud-I Adt^ ls.T.t
services'.and.residential construction services, respectively not involving transfer ofproperty in goods, but it does not mean that prior td f _O-Ol iG;;;section 65(l osxzzd). 6s( l osrrzioi iii ;;;.,.'ii;': J..:_:l-'Lure 

seryrces covered by
or soods were nor raxabre. Gjii.J^:.ll 9s(]qsxzzzh) involvins uun"lgl-qtJloo"n,
-iri ue againii ih" ir'r]"iii#'.ir' 

sucn an inteDretation to section 65(1oi)e;;)
commissrJninj ;;;,;;,"L;*lUr"?"llLl,Jir"l,,;""?,,i,11?l,l ::It,,*,""ili-residential construction servicF' .luring the p"ri.J pri"i i" "rli]'# 

thus Seaion6s(io5)(zzzza) is more tike heading d.B.ol .r rnJJci,"o".filli, p.nr,n,rg to
;l"lffly3if":i;.:J:"#o"t; :"0"..1" 

rnoo. or 
"""."i,ieni ort,"to." o,ty on

s'"',",1',T"J::Th"J,m#fi*i:,[1,ii*.;*' ;iH:xd: *"lBilii,!;

g,,rffi#Er+fiHrtfi#[t-ffi*rirm
(3) Tnbunal in case of Sun,I Hr- tech Enoinr,arc ttd \, ^-E ^,_-,':,;**gttflii",',$fl 

L*;,f'i:iq3i",*35qffi aH{:;
(ii) M/s.LCS Cigr Makers l}vt. Ltd., vs. CST, Chennai (Final Order No,

5O7 /72 dated O3.OS.2O12), wherein, it was held as fotlows:

5

g the ratio of the above referred decisions of the Hon,ble Tribunal andgorng by the facts of tJre case, the activity of construction service provided bycee clearly falls under clause (c) of the explanation of works contract
SE in terms of Section 61(LO1)(zzzzal of the Finance Act, 1994. Thus, theconte tion of the noticee in ttris regard is not acceptable.

76.4 It is further contended by the noticee that the benefrt of paymentof tax der composition scheme should be extended to them under the;WorksCon t (Composition Scheme for palrment of Service Tax) Rules 2007 . Thetax paid by the noticee under construction of complex servrce for theprovr on of servrces pprtaining to impugned project prror to O1.O5.2007shoul beconsidered as paJrment of service tax. Before gorng into the aerits ofthe c ntention, it would be pertinent to look into the relevant statutory
Provt s of the Act, which are as follows;

Fo

Rule 3
Rules,

rvices which are covered by entries in section 65 105)(zzd), 65 (1os) (zzq), 65
in

losxza),65(ios) (,,-h), etc of the said Act, before and afler lhe introduction of the newtry for works contract. So thrs cannot be interpreted as an allogether new entry. lt only
rvice provider
vides a new method of determining the liability on such seNices al the option of the

of tle Works Contract (Composition Sch.eme
007:

for pagment of Seruice Tox)
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(1) Notutittstanding angthing contained in section 67 of the Act

2A of the Seruice Tax (Deteflnination oJ Value) Rutes, 2O06' the person

pag Seruice Tax in relation to .ulorks contract seruice shall haoe the

discharge his Seruice Tox tiabitity orl the :.aorks contract seruice p

prouided., instead of paging Seruice Tax at the rate specified in section

Acl bg paging an antount equiualent to tuo Percent of tlY gross amourlt

for the uorks uxrtract.

Explanation: For the PurPose of

'. (the rate of tu)o Percent hlaLs been increo'sed to four per:ent uith

O1.O3.2OOA uide NotiJication No.7/ 2O08-ST dated O1'Oi'2OO8)

(2) The Provider of toxable seruice sha,ll r.ot take CENYAT credit

or cess paid. on ang inputs, used in or in relation to the said utorks

under the prouisions of CENYAT Credit Rules, 2OO4'

(3) The prouider of toxable seruice tttho oPts to Pag Senice

these r"ules shall exerclse such optl'on ln respect of d works

prTor to Pcrgme'rt o.f Sefltlce Tax ln resPect ol the s(,:ld !/jorks

shrrll not be withdranun until tlv ampletion of the said uorks contrdct

Rule 3(1) of the said Rules gives an option to the provider of taxable

discharge the Service Tax on composition basis' Rule 3(2) specifies

on inputs used in providing srrctr service shall not be allowed'

mentions that the provider of taxable service shall exercise suctr

prior to pa5rment of Service Tax in resPect of the works contract'

pa)rrnent of Service Tax under 'composition scheme is subject

conditions as mentioned above' It is the responsibility of the se

to follow the conditions to avail the benefit under the said sctreme'

provider has to exercise an option before makilg paJ'ment of

respect of works corrtract for which tl"ey intcnd to avail the benelit

said scheme. Since the option is to be exercised before making

service tax in respect of works contract ald in t]1e instant case

a.lready paid service tax under the category of construction of

in respect of such works contract, the noticee is not entitled for

under the composition scheme' In this regard, the reliance is p

decision of tlle Honble High Court of Andhra Pradesh in the

Nagarjuna construction Company Limited vs' Government of India

STR 321 (A.P.)I, wherein it was held ttrat:

2o1O (19)

comp

ntle

le to

rt to

or to be

of the

fro*
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ct,

u'tder

trdct
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credit

3(3)
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us, ttte
certain

provider

sen.lce

Tax in
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tof
noticee

service

benefit

olr tf.e

of M/s.

and. tte option so exercised shall be appticable for tle entire uorks

to
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On a true and fair construction of Rule 3(3) of the 2OO7 Rules, it is clear thatwhere in respect of a works contract servica tax has bee" p"id, * ;ti;;" ;";service tax under the composition scheme could be exercised. There is noambiguity in this provision. The entiuement to avail fhe benefits of thecomposition scheme ls onty after an oplion is exercised under Rule Stgl of ;l2oo7 Ruros and this provision speciticaly enjoins a disqualitication tor e>iercise
of such option wher€ SeNice Tax had been paid in respect of a _;;;;;;
To put it succincuy, where SeNice Tax has been p"id in n"ir"t 

"t 
J *li"contract, lhe eligibility to exercise an option to avail the benelits of the

The above said decision is allirmed by the Hon,ble Apex Court
SC- Further, t-tre contention of tlle noticee that payment made under t]:ecate ry of construction of complex service should not be taken intoco deration defies any logic. It is further contended by tl-re noticee that ttleproJ undertaken by them is not covered under single works contract andt}lat separate contracts for each residential unit were entered into withindi ual buyers as such the benefit of composition scheme should beto them in respect each such contract which was entered aftero1. .2OO7 and no paJrment of tax was made. In the instarrt case, there is note that the noticee undertook the construction of complex havTg morethan 12 residential units. The constructio n of entAe residential complex ISsubj cted to levy of service tax and accordingly the entire complex is one workst in terms of the provisions of clause (c) of the explanation under Works

con

Con Service as provided under Section 65(1O5)(zzzzal of t}le Finarlce Act,1994 Further, tJ:e construction of each residential unit is only a part of workscontr ct i.e., entire complex and each such construction of residential unitcann t be construed as separate works conhact. Thus, the contention of thenoil rs not acceptable.

16.5 It is also contended by the noticee that the value of the meterialslnvol m execution of impugned project should be allowed as deduction fromttre ue of ta:rable services in terms of Rule 2.A of the Servide Tax(D. tion of Value) Rules, 20O6. There is no dispute that the rllr. ofworks contract service would be ttre gross amount charged for works contractless e value of transfer of property in goods involved in such works contractof Rule 2A, of the Rules, ibid. It is also pertinent to mention that ithas cl arly been brought out in the notice that the gross receipts were takeninto unt as the noticee failed to submit t]ie details of the value of trhnsferof pro rn goods, Further tie onus lies on *re tax payer to establish tl.evalue f transfer of property in goods involved in works contract to deduct the

12O72-'noL- to7 -

tn
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value of the same from t}le taxable value. However, in the instant

noticee could not produce aly meaningful documentar5r

submitting a mere statement of consumption of tf.e materials' On

the sanrre, it is observed tllat the statement was given without any su

documentary evidence. Ftrtlter, the statement does not specifo at

tJle said consumption pertains to the impugrred project' It is also p

mention that the Chartered Accountant has simply certifred that the

as extracted from their books of accounts on computer, but failed to

tl:e certificate is related to which project. It is not on record that the

Accountant has verifred tf.e genuineness of the purchase transacti

subsequent consumption details. Thus, t.le statement submitted

noticee without any mcaningful supporting documentary evid

acceptable.

16.6 On their request for extending the beneflt of Cenvat

seen that the issue is beyond tlle scope of tlae strow cause notice

noticee are open to claim the same subject to compliance of

] : nrov,rsions to this effect.

L7 .t on tJle issue of limitation, it is contended by the notice

non-palrment of service tax is only due to interpretation of statutory

and accordingly extended period of limitation is not invokable' In

case, in view of the discussions supra, it has clearly been establ

Service and tJle same are subjected to levy of service tax' Further,

ambiguity in the law ald no interpretation is required- The

payment of service tax was unearthed only through the detailed in

carried out by the departrnent. Thus, the contention of tl.e

acqeptable and ttre case laws relied upon by the noticee in this
i_

dislinguishable to t]re facts of t]re case- For instance, in case

Industries Vs Collector of Central Excise, Aurangabad [2001 (127)

Tri--De!, the classifrcation lists Iiled by the assessee were duly app

department.

t7.2 It is further contended by the noticee that they in

department about tl.e receipts towards provision of t]1e said services

letters and as such there is no suppression of facts on their part'

extended period of lirnitation is not invokable' In the present

Regirne, many reforms have taken place in order to libe'alise ttle systern of

o
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services provided by the noticee rightly classiliable under Works

by the
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tion and in ttle process faith is reposed on the tax payer. Accordiigly, self_ssment system has been introduced. In the system of Self_Assessment,ter responsibil.igr lss houldered on the tax payer to classify the taxableassess the liabili ty of tax on tl:e services provided by them, maintainown set of records arrd discharge the appropriate arnount of Service Taxby e due date and also to lile tj.e periodical returns i.e. ST-3 Returns intim In the instant case, it ts on record that the noticee got registered withthe service tax department_ As per Rule 7 of the Service Tax Rules 7994registered person is required to frle ST_3 Returns on half-yearly. basis by2Srh of the following month of that particular half_year. It is on record that

ttre od from October

the noticee got registered

2OO8 to March, 2O1O. This act of the noticeb clear

they did not lile such ha.lf_yearly returns for

esta lylishes that they intentionally suppressed the Eue information from theent only with an intention to evade paJ.Eent of service tax. Furtherthe oticee submitted that they disclosed the infor:nation to the departmenvide etter dated 18. I 1.2O09, copv of tl-re same is not submitted. However,have fumished the copy of the le
th.y

tter dated O8.O7.O9 which was submitted byM/s. ehta & Modi Homes and not by thq noticee. Eyen on perusal of the saidle it is observed that the said information was furnished by ttrem only onbein asked by the department and not on their own. Hence, tJre same cannotbe nstrued that the noticee disclosed the information voluntarily. It isnt to mention that the fact of non_payment of service tax would nothaye en light of the day but for the detailed investigation carried out by thede t. The no$cee on one hand failed to discharge the statutory

t

o

SU

(i)

(Gui)l:

n cast upon t.l.em aIrd on other hand pleads that theression on theh part and the
ls no

same is not acceptable. In this regard,reli is placed on the following judicial pronouncements:

E, Surat-I, vs. Neminath Fabrics Rrt. Ltd [2010 (256) E.L.T g69

16- The termini from which the peiod of "oneyeaf or "five years" has to bouled is the relevant date which has been detined in sub_section 1i11ii1 ot114 of the Act. A plain reading of the said definition shows that the conceptknowlectge by the depad,mental authority is enlirely absent. Hence, if one impo,ts
Act or the Noviso then)under

of

concept in sub_section (1) of Section 1 1A of theit would tantamount to rewriting the st,atutory provision and no canbnPemits such an exercise by any Coud. lf it is not open to lhe superiorto either add or substituta words in a
a Ftatutory Tibunat.

statute such right cannot be avaitable to



17. The proviso cannot be read to mean that because there is kn

suppression which stands estabtished disappears' Similady the

reasonable period of limitation v'thich is sought to be read into tha provision

of the orders of the Tribunal also cannot ba permitted in law when the sta

has provided lor a lixed peiod of limitalion' lt is equatly woll sattled th

open to the Coutl while reading a provision to either rewita the pariod ot

or cudail the prescribed petiod of limitation'

18- The Proviso comes into ptay only when suppression etc' is esl

stands admifted. tt woutd ditrer trom a case where fraud' etc' are merely

are disputed by an assossoo Hence, by no slretch of imaginalion tha

knowledga can be read into the provisions bocause that would t

rendeing the defined term 'relevant dale' nugatory and such an

permissible."

(ii) CCE, VisakJ:apatnam Vs M/s' Mehta & Co [2011-TIOI-17-SC-

(264) ELr a81 (sc)]:

'Central Excise - DEMAND - lntention to evade ' Limitation - Show

issued within five years from the date of knowledge of the

vattd: Atthough, the respondent has Ploaded that it was done out of

there appears to be an intenlion to evade axcise duty and conlra

provisions of the Act. Tharefore, proviso of section 11A (1) of the Act

i.e., date of knowledge could be attributed to the department in the yedr 19

poriod ot timitation of fNe years is computed from the aforesa

cause notice having been issued on 15'5 2OOO' the demand

within the paiod ot limitation as prescibed' which is five years'

As regard to t}.e contention of ttre noticee that Balance Sheets of

are public documents and extended period is not invokable' it

pertinent to refer to tl:e decision of the jurisdictional bench of Honb

inthecaseofCCE,CalicutVssteellndustriesKeralaLtd[2005(1
(Tri-Bang)l , wtrerein it was held that the ttreory of universal

respect of balance sheet being a public document' is not

Dep a.rtment of Revenue in absence of any declaration by tlle asses

in view of tJle discussions,

terms of proviso to Section 73(1) of the Finance Act' 1994 in tl.e ins

just and. t}Ie contention of the noticee is not acceptable arld it is

siy that tl:re case lawq relied upon by them in this regard are dis

to the facts of the case'

18. It is further contended by the noticee that relied upon

were not supplied to them and on tltis count alone the show c notice is

the
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altracted to the facts and circurnslances of the present case- Iha csuse

it is not

documents

and



s assess t.l.e liabfilz of tax on t-l_re services provided by them, maintainth r oqrn set of records and discharge the appropnate amount of Service Taxby due date and also to trle the periodical returns i.e. ST-3 Returns inLim In ttre instalt case, it is on record that
l-he service tarK department. As per Rule 7 of

ttre noticee got registered with

registered person is requi.red to file ST-3 R

the Service Tax Rules, 1994

2
eturns on half-yearly basis byof the following month of ttrat particular half-year. It is ori reiord that

esta

ts
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n and in t.l.e process faittr is reposed on the tax payer. Accordingly, self_ssment aystem has been introduced. In the system of Self_Assessaent,ter responsibiligr lss houldered on the tax Payer to classify ttre taxable

E, Surat-I, vs. Neminath Fabrics pvt. Ltd [2oro (2s6) E,L.T 369

16. The termini from which the peiod of "oneYeaf or 'five years" has to beuted is the relevant date which has been defined in sub_section (3)(ii) ofection 114 of the Act. A plain reading of the said dolinition shows that theknowledge by the depadmental authority is entirely absent. Hence, if ones

it would tantamount to

concept in sub_section (1) of
rewriting the statutory provision and no

Section 11A of the Act or the provisothereunder

canon ofation pemits such an exercise by any Court_ lf it is notopen to the supeiorto either add or

tlle noticee got registered, they did not f e such half-yearly returns fort.lle from October, 2O0g to March, 2OlO. This act of the noticee clearlyIishes that they intentionally
de ent only with an intention to evade payment of service tajK. Further,t.[.e ticee submitted that they disclosed the inforrnation to the departrnentvide tter dated 18. 1 1.2OO9, copy of the same is not submitted. However, t]reyhave furnished the copy of the letter dated O8.OZ.O9 which was submi tted byM/s. ta & Modi Homes and not by thg noticee. Even on perusal of the saidle it is observed ttrat the said informadon was furnished by ttrem only onbein asked by the departrnent and not on their own. Hence, t]le same carurotbe nstrued that the noticee disclosed the information voluntarily. It isent to mention that the fact of non_payment of seryice tax would nothave en light of the day but for ttre detailed investigation caried out by thede t. The noticee on one hand failed to discharge the statutory,obliga n cast upon them ald on other hand pleads t_rat there is nosu sslon on their part and the same is not acceptable. In t}ris regardreli placed on the following judicial pronouncenoents:

(il

(cui)l:

a atutory Tribunal

subsftuto wotds in a statute such right cannot be avaitable to

suppressed the true information from the

concept

i\lports
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supprossion which st.ands astab/ished disappeers' Simila y the

reasonabte period ol timitation which is sought to be read inlo the Provision

ol the orders of the Tribunal also cannot be pennitted in law when the

has provided for a ftxed peiod of timitation' lt is equally well sattled

open to the Coutt while reading a provision lo either rewrite the petiod ot

or cu,lait tho prescribod petiod of limitation'

18. The Proviso comes into play onty when supprossion etc is e

stands admitted. lt would differ from a case where fraud' etc' arc merely

arc disputed by an assosseo. Hence, by no sl'Plch of imagination tha

knowledge can be read into the provisions becauso that would

rendeing the defined tem'relevanl date" nugatory and such an intetpre

permrssible. "

(O CCE, VisakhaPatnam Vs M/s

(26a) ELT 481 (sc)l:

'Central Excise - DEMAND - lntenlion to evada - Limitation - Show ca

vatid: Allhough, the respondent has Pleaded thal it was done out of ign

there appears to be an intenlion to evade excise duty and conlravon

prov,sionsolthaAct-Therofore,provisoofsectionllA(1)otthaAct
aftracted to the facts and circumslancas of the presenl case T?,e cause

i.e., dale of knowledge could be altibuted to tha depadment in tho year 19

period of limitation of fNe years is computed from the atorcsaid

cause notice having been issued on 15 5'2OOO' the demand m

within the peiod of timitation as Presa/ibed' which is fNa years'"

(Tri-Bang)l q/herein it was held that the theory of universal

respect of balance sheet being a public document' is not

Department of Revenue in absence of any declaration by ttre asses

in view of tJee discussions,

terms of proviso to Section 73(1) of the Finance Act' 1994 in the

st and ttre contention of ttre noticee is not acceptable and it

As regard to the contention of the noticee that Balance Sheets of

are public documents and extended period is not invokable' it

pertinent to refer to the decision of the jurisdictional bench of Hon'lc

in the case of CCE, Calicut Vs Steel Industries Kerata Ltd [2005 (1

Ju

say that the case laws relied upon by tllem in this

to t]:e facts of the case'

It is further contended by the noticee that relied upon

were not supptied to them and on this count alone the show e notice 1S

tof
by some

itseff

it is not

ton

or

d and

ol
tto

is nol

Mehta & Co [2011-TIOL-17-SC- l2o7r

Nolice

,s

but

of the

get

action,

. ll the

date,

ade

the

e show

clearly

Pames

would be

Tribunal

8) ELT 33

ledge in

d to the

ee. Thus,

the invocation of extended period of tation in

lns t case is

1S ss to

regard are dis ishable

documents

17. The proviso cannol be read to mean that becsuse thera is

issued within five years from lhe data of knowledge of the
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not sustainable. As seen from the ackn
reln it has clearly been mentioned

owledgement grven by the noticee,
re ved by them along with alt the

that tl.e said show cause notice was
N ss, the relied upon docum

relied upon documents mentioned in it.ents such as Bank Statements and Booksof unts of the noticee company, Balalce Sheets of the noticee companyetc., claimed to have been not supplied by the departmented only by them to the department. Thus, it is evident that tfig n6ti6g6

were in fact
trying to divert the rssue from the merits of thecon tion of the noticee is not acceptable.

case. Hence, the

19. In view of the discussions supra, the noticee have no case either,on ta or on limitation and accordingly the Service Tax demanded in theno is liable to be recovered for the extended period under proviso to sub_sec (1) or Section 73 of the Finance Act, 1994 aJong with the applicablern t under Section 75 of the Act, ibid. In this situation the noticee area.lso le for penalty under Section 7g of ttre Act, ibid. Further, the noticeefailed to fumish true and complete facts
under Section 7O of the Act, ibid read witJ:

to t}le department as prescribed

a-nd cordingly rendered themselves Uable

Rule 7 of Service Tax Rules, 1994
tl:e Ac ibid

for penatty under Section ZZel ot

ORDER
20.

passed

(i) of Rs.1,38,13,576l- (Rupees One
Thousand Five Hundred and

Crore ThirtSz Eieht Lal<h

Tax payable {including Education
Seventy Six only) being the

ucation Cess) on the va.lue of
Cess & Secondary and Higher

tract Service during the period
services rendered under Works

ed and ordered for
from 0I.O6.2OO2 to 31.12.2O1O is

ection 73(2) of the Finance Act, 1994 read

recovery from M/s.Modi Veotures under
with proviso to Section(1) of the Finance Act, 1994 and also read with section 38A oftral Excise Act, 1944 made applicable to Service Tax vide Section8 of Finance Act, 1 994.

Amount paid, if any, is adjusted against the above confirmed

o

d d arrd t.l e remaining amount is to be paid by them(ii) In st

In view of the foregoing facts and firtr{i-_-. .r-_ . ,,and frndings, the following orders are

at the applicable rate(s) on the am.,,,-+ ^^_"_ror recovery 
""- 

;;;;1t 
amount confirmed at (i) above is

Act, 1994. 
___i Ventures under Sectjon 75 of

ered

O.R.No. SA/2O72-Eqd-I Adt^ lS.T,,

a_re
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(iii) Penaf$ of Rs' 1,38,13,576/ -

Ttrirteen Thousand Five Hundrcd

anount conhrmed at (i) above' is imposed on M/s'Modi Ven

Section 78 of Finance Act,

Excise Act, 1944 made applicable to Service Tax vide

Finance Act, 1994.

However, t-I:ey may exercise the option for paying red

of 25o/, ofthe above Penal am6unt subject to fulfrllment of

prescribed therefor in Section 78 of the Finance Act' 1994

Section 38A of Central Excise Act' 1944 made applicable to

vide Section 83 of Finance Act' 1994'

(iv) PenaltY of Rs'S,OOO/-

M/s.Modi Ventures und

failure to furnish true ald

time period as sPecilied under Sectioh 70 of the Finance

witla Rule 7 of the Service Tax Rules' 1994'

t"
/ )\"r{r .d.nr'! i r' !!"

o
Commissionerate.
The Assistant Commissioner
M/ s. Hiregange & Assoclates,

/t6lB, 2nd Floor,
-500 034 (By RPAD)

T/
.z({ /s.Modi ventures,

" s-+- t8zl3en+, II Floor,
ii[i"."ili.l""il'"6"a-soo oos lBv RPer)I

coov submitted to the Chief Commissioner of Customs' Cen

Sefrce Tax, HYderabad Zone

?l'intib.-*t"sioner of customs, central Excise & service Tax'

H-No
Hil1s,

a-2-26A/l
Hyderabad

Master CoPY

(Rupees One Crore Thirty Ei t Lakh

and Seventy Six onlY) equ to

s under
Central

83 of

penalty

with
Tax

(Rupees Five Thousand onlY)

1994 read with Section 384

1S on

er Section 77121 of the Finance Act 1994 for v

complete facts to the dePartment the

994 read

/,a
(qs.

(s.N

ssloner

Excise &

)

yderabad-II

of Service Tax, HYderabad-Il te.

Chartered Accountants, heer Villa",

Sriniketan ColonY, Road N 3, Banjara

I

i

I

I

I


