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Between:
M/s. Modi Ventures,
5-4-la7 13e4, 2"d Floor,
M.G Road,
Secunderabad- 5OO OO3

Vs.

The Commissioner of Customs,
Central Excise & Service Tax,
Hyderabad-I Commissionerate,
Central Revenues Building,
l3t Floor, L.B.Stadium Road,
Hyderabad - 5OO OO4

ISSUE INVOLVED IN APPEAL:

Designation and address of the
authority passing the ordcr
appealed against

,2 The number and date of order
appealecl against

Appellant

Respondent

Taxability of service related to sale of
flats

The Commissioner of Customs, Central
Excise & Service Tax, Hyderabad-I
Commissionerate Central Revenues
Building, lst Floor, L. B. Stadium Road,
FI erabatl - 5OO OO4
O-l-O.No.6/2O13-Adjn.(ST) (Commr)
(O.R. No. 53 /2O12-Hyd I Adjn) dated
17.O 1.2013

23.Ot.2073

Andhra Pradesh, Commissioner of

Not Applicablc

Date of communication of the
order appealed against

State/ Union Territory and the
Commissionerate in which the
orclcr/decision of assessment/
penalty/fine was madc

Designation and addrcss of the
adjutlicating authority in case
where the order appealed
against is an ordcr of the
Commissioner (Appeals).

Addrcss to which notices may
be sent to the Appcllant

4

5

C) Hiregange & Associates, Chartered
Accountants # 1010, l"t Floor, Above
Corporation Bank, 26rh Main, 4'h T
Block, Jayanagar, Bangalore - 56O
041.
S.B. Gabhawalla & Co.' Chartered
Accountants, B-12, "La Bella", Azad
Lane, Andheri (east),Mumbai

2

ACCOMPANYING DECLARATION TO-EE ATTACHED TO ST.5
ru tnB cusioMs. pxcrsp eup sBnvrct 'rA)r lpppr,r,etp T RBuIiIeu.
l"t FiOOR. WTC BUILDING. FKCCI COMPLEX. K'G. ROAd. BANGLORE.

560 0r7

Appeal No. Of2013

Customs, Central Excise &, Service Tax,
Hydcrabacl-I Commissionerate.

l
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400069

(Also to Appellant as stated in cause
title supra.)

The Commissioner of Customs, Central
Excisc & Service Tax, Central Revenues
Building, lst Floor, L.B. Stadium Road,
u dcrabad - 5OO OO4

NA

Intercst under Section 75 of the Finance
Act, I994.

Yes. At the earliest convenience of this
Honorable Tribunal.

To set aside the r4pugned order and
grant the rclief claimed.

lor

7 Address to which notices may
be sent to the Respondent

u Whether the decision or order
appealed against involves aly
question having a relation to
thc value of the taxable service
for purposes of asse5sment; if
not difference in tax or tax
involved, or amount of interest
or penalty involved, as the case
may be.

Ycs

8A(1)
(i)

Pcriod of dispute

Amount of Tax if any demanded
for the period mentioned in
Item (i)

Amount of refund
claimed for the
mentioned in Item (i)

Ol.06.2007 to 3 1. 12.2O 1O

Rs. 1, 38,13,576l-(ii)

(iii)

(iv) Amount of interest involved

Amount of penalty imposed(v)

9

Penalty of Rs. I , 38, 13,576 / -
section 78 of the Finance Act,
Penalty of Rs.S, OOO U /s 77(21.

under
1994.

An amount of service tax Rs.47, 73, 858
is already paid before issuing the show
cause notice out of which Rs.27, 27, 115
is not considered. Thc Stay application
for waiver of balance the Service Tax,
applicable interest and Penallz under
Section 7A & 77 of the Finance Act, 1994
and for the operation of the order has
been filed along witl. this appeal.

Whether duty or penalty or
both is deposited if not whether
any application for dispensing
with such deposit has been
made. (A copy of the challan
under which the deposit is
macle shall be furnished).

Whether the appellant wishes
to be heard in person?

9A

10 Reliefs claimed in appeal

k.'v'
\:;

if any
pcriod

\
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FORM ST - 5
Form of appeal to Appellate Tribunal under Section 86 of the Finance Act'

L994
rn the Customs, Excise and Service Tax Appellate Tribunal

Appeal No. of 2013
Between:
M/s. Modi Ventures,
5-4-La7 13&.4, 2'd Floor,
M.G Road,
Secunderabad- 5OO OO3

Vs.

The Commissioner of Customs,
Central Excise & Service Tax,
Central Revenues Building,
1.t Floor, L.B.Stadium Road,
Hyderabad - 5OO OO4

ISSUE INVOLVED IN APPEAL:

Designation and address of the
authority passing the order
appealed against

The number and date of order
appealed against

Date of communication of the
order appealed against

Not Applicable

Address to which notices may 1. Hircgange & A
be sent to the Appelldnt

Appellant

Respondent

ssocrates, Chartered
Accountants # l0lo, l"t Floor, Above
Corporation Bank, 26rh Main, 4rr, T
Block, Jayanagar, Bangalore _ 560
047.

2. S.B. Gabhawalla & Co., Chartered
Accountants, B-12, ,La Bella", Azad
Lane, Andheri (east),Mumbai
400069

Taxabllity of servlce related to sale of
Ilats

I

2

3

The Commissioner of Customs, Central
Excise & Service Tax, Central Revenues
Building, lst Floor, L.B. Stadium Road,
Hyderabad - 50O O04
o-l-o.No.6/20 I 3-Adjn. (ST)
(o.R. No. 53/2or2-Hyd I
17.o1.20t3

23.O1.2013

(Commr)
Adjn) dated

tate/ Union Territory and the
Commissionerate in which the
order/decision of assessment/
penalty/fine was made

S ra Pradesh, Commissioner of
Customs, Central Excise & Service Tax,
Hyderabad-I Commissionerate.

Andh

on and address of the
adjudicating authority in case
where. the order appealed
against is an order of the
Commissioner (Appeals).

Designati

6

(Also to Appellant as stated in cause

€,

4

5.
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title supra)

7 The Commissioner of Customs, Central
Excise & Service Tax, Central Revenues
Building, lst Floor, L.B.Stadium Road,
Hyderabad - 5O0 OO4

Whether the decision or order
appealed against involves any
question having a relation to
the value of the taxable service
for purposes of assessment; if
not difference in tax or tax
involved, or amount of interest
or penalty involved, as the case
may be.

Yes

8A(l)
(i)

Period of dispute O 1.06.2007 to 3 1. 12.2O 1O

(ii) Amount of Tax if any demanded
for the period meirtioned in
Item (i)

Rs. l, 38, 13,576l-

NA(iii) Amount of refund
claimed for the
mentioned in Item (i)

if any
period

Amount of intercst involved(iv) Interest under Section 75 of the Finance
Act, 1994.

(v)

9

Amount of penalty imposed Penalty of Rs.1,38,13, 576/-
section 78 of the Finance Act,
Penalty of Rs.S, OOO U /s 77(21.

under
7994.

Whethcr duty or penalty or
both is deposited if not whether
any application for dispensing
with such deposit has been
made. (A copy of the challan
under which the .deposit is
made shall be furnished).

An amount of service tax Rs.47, 73, 858
is already paid before issuing the show
cause notice out of which Rs.27, 27, ll5
is not considered. The Stay application
for waiver of balance the Service Tax,
applicable interest and Penalty under
Section 7a &77 of the Finance Act, 1994
and for the operation of the order has
been filed along with this appeal.

9A Whethcr t1.e appellant wishes
to be heard in person?

Yes. At the earliest convenience of this
Honorable Tribunal.

10. Reliefs claimed in appeal To set aside the impugned order and
grant the relief claimed.

For Hiregange & Associates
Charte untants

,oi trl i.t

Su
Au

rVS
{-'et ri,rllr

dRepresentative llant

Address to which notices may
be sent to the Respondent

c

,//'//
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STATEMENT OF FACTS

A. M/s Modi Ventures (Hereinafter referred to as Appellant') is a

Partnership Firm registered under the Partnership Act, 1932 mainly

engaged in the sale of residential units to prospective buyers while the

units are under construction.

B. The Appellant had voluntarily registered with the Service Tax department

vide STC No, AAJFMO646DSTOOI under the category of Construction of

Complex Service. Later oD, based on Additional Commissioner

clarifications, it registered itself under the category of "Works Contract

Service" also. Further CBEC Clarifications reinforced the Appellant's

belief that they are not liable for payment of service tax and accordingly,

they discontinued the payment of service tax. The Appellant has

presently under taken "Resldential ProJect' namely "Gulmohar

Gardens' located at Mallapur Village, R.R.District consisting of total 506

residcntial units.

C. The flow of activity involved is as under:

i. Appellant has purchased a part of the land from M/ s Sri Sai

builders and devcloped the flats such joint property/flats together

and sold such flats to ultimate buyers. Further, In Phase II

comprising of construction of Block F and Block G the land was

fully purchased by the appellant from other landowners.

ii. Construction Permit/ Sanction Plan were applied by the appellant

and approval has also been obtained for the entire residential

complex consisting of 5O6 residential units from Greater

Hyderabad Municipal Corporation/HUDA under their own names.

The Approvals have bccn obtained in Phases and the date of

receipt of approval for the various phases is as under:

\i-
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(Copy of Approval Certificate/Occupancy Certificate has been

enclosed in Annexure-Illf

Phase Date of Layout

theApproval from

municipal authorities

Completed/

Occupancy

certificate

obtained on

PHASE.I

Block A 22.O8.2005 03. I 1.2008

Block B 22.O4.2005

22.O4.2005

23.09.200a

Block C 04.06.2007

Block D 22.O8.2005 03.I 1.2008

Block E 22.04.2005 26.t2.200a

PHASE.II

Block F o1.o4.2009 19.12.20t1

Block G ot.o4.2009 19.12.201 1

Based on the above approvals, the Appellants have started the

activities of development of the said residential complex.

Simultaneous to, but independent of the activity of development of

the said residential complex, the Appellants also enter into

arrangements with prospective buyers for sale of the residential

units contained in the said residential complex while the same is

under construction. The exact modus operandi of the arrangement

with the prospective buyers is explained hereunder.

a. Whenever an intending buyer wants to purchase a

residential unit, he approaches the Appellant. Based on

negotiations, he fills trp a booking form. A copy of the

booklng form ls enclosed aad marked as Annexure

lll.

lv.
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VI&VII. The key terms and conditions from the booking form

are as tinder:-

(UNATURE OF BOOKTNG:

1 . 1 This is a provisional booking for a Flat mentioned overleaf in the

project known as Gulmohar Gardens. The provisional bookings

do not convgy in favour of purchaser any right, title or interest

of whatsoever nature unless and until required documents such

as Sale Agreement/ Sale Deed/ Work Order etc., are executed.

1.2 The purchaser shall execute the required documents within a

period of 30 days from the date of booking along with payment

of the l.t installment mentioned overleaf. In case, the purchaser

fails to do so then this provisional booking shall stand cancelled

and the builder shall be entitled to deduct cancellation charges

as mentioned herein.

(2) REGTSTRATTON AND OTTTER CITARGES

2.1 Registration Charges, Stamp Duty and incidental expenses

thereto as applicable at the time of registration shall be extra

and is to be borne by the purchaser.

2.2 Service Tax & VAT as applicable from time to time shall be extra

and is to be borne by the purchaser.

(3) CANCELLATTON CHARGES

3. I In case of default mentioned in clause 1.2 above, the

canccllation charges shall be Rs.S,OOO/-, Rs.lO,OOO/- &

Rs. l5,OO0/- for 1,2 & 3 bedroom flats respectively.

3.2 In case of failure of the purchaser to obtain housing loan

within 30 days of the provisional booking, the cancellation

charges will be NIL provided necessary intimation to this effect
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is given to thc builder in writing along with necessary proof of

non-sanction or cancellation charges shall be Rs.S,OOO/-,

Rs. 1O,OOO/- & Rs. 15,OOO/- for l, 2 &3 bedroom flats

respectively.

3.3 In case of request for cancellation in writing within 60 days of

this provisional booking, the cancellation charges shall be

1O,OOO/-, 2O,OOO/- & 3O,OOO/- for 1,2 & 3 bedroom flats

respectively.

3.4 In all other cases of cancellation either of booking or

agreement, the cancellation charges shall be l1o/o of the agreed

sale consideration.

(41 oTHER CONSEQUENCES UFON CANCELLATTON

The purchaser shall re-convey and redeliver the posseesion of

the Flat in favour of the builder at his/her cost free from all

encumbrances, charges, claims, interests etc., of whatsoever

nature.

(5)POSSESSTON

5.1. The builder shall deliver the possession of the completed Flat to

the purchaser only on payment of dues to the builder.

5.2. Once the booking is confirmed, the Appellant enters into an

agreement of sale with the intending buyer. A copy of the

Agreement of Sale lc enclosed and marLed as Annexure VI. The

key aspects of the said Agreement of Sale are as under:-

i. Preamble A to L of the Agreement explains and demonstrates

the Title of the Appellant in the underlying land and the

sanction re ceived by the Appellants from HUDA for

development of the residential units as per the approved

layout plans
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ll.

111

Preamble M highlights that the Appellant has agreed to sell

the Scheduled Apartment together with proportionate

undivided share in land and parking space as a package for

the total consideration and the buyer has agrced to purchase

the same.

Some important clauses of the Agreement of Sale are as

under:-

1. That the Vendor agrees to sell for a consideration and the

Buyer agrees to purchase a Standard Apartment together

with proportionate undivided share in land and a parking

space, as a package, as detailed here below in the

residential apartment named as Gulmohar Gardens,

being constructed on the Scheduled l,and (such

apartment hereinafter is referred to as Scheduled

Apartment) which is more fully clescribed in Schedule ts'

annexed to this agreement. The construction of the

Scheduled Apartment will be as per the specifications

given in Schedule C'.

2. That the total sale consideration for the above shall be Rs.

/- (Rupees only).

9. That for the purposes of creating a charge in favour of the

bank/ financial institutions on the apartment being

constructed so as to enable the Buyer to avail housing

loan, the Vendor will execute a sale deed in favour of the

Buyer for sale of apartment in a semi-finished state. In

the event of execution of sale deed before the apartment is

fully completed, the Buyer shall be required to enter into

a separate construction contract with the Vendor for

:G\r
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. completing the unhnished apartment and the Buyer shall

not 
.raise 

any objection for cxecution of such an

agreement.

12. That on payment of the full consideration amount as

mentioned above and on completion of construction of the

said apartments, the Vendor shall deliver the possession

of the schedule apartment to the Buyer with all amenities

and facilities as agreed to between the parties and the

Buyer shall enter into possession of the schedule

apartment and enjoy the same with all the rights and

privileges of an owner.

16. That it is specifically understood and agreed by the

Buyer that the Sale Deed executed in favour of the Buyer

and the Agreement for Construction entered into, if any,

between the parties hereto in pursuance of this

agreement are interdependent , mutually co-existing and

are inseparable.

19. That the Vendor agrees to deliver the schedule

apartment to the Buyer on or before with a further grace

period of 6 months.

25. That from the intimation as to possession of the

Scheduled Apartment or date of receipt of possession of

the apartment, whichever is earlier that Buyer shall be

responsible for payment of all taxes, levies, rates, dues,

duties, charges, expenses etc that may be payable with

respect to the Schedule apartment including Municipal

taxes, water and electricitSr charges either

assessed/charged individually or collectively and such
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other taxes, etc. payable to state or Central Government

or other local bodies or €rny other concerned body or

authority, etc.

31. That the Vendor shall cause this Agreement of sale to

be registered in favour of the Buyer as and when the

Buyer intimates in writing to the Vendor his/her/their

preparedness with the amount payable towards stamp

dut5r, registration charges and other expenses related to

the registration of this Agreement.

32. That the stamp duty, registration charges and other

expenses related to the cxecution and registration of this

agreement of sale and other deeds, or conveyances and

agreements shall be borne by the Buyer only.

5.3. On a perusal of the clauses in the Agreement of Sale, it is

evident that the agreement is for the sale of an apartment which

consists of the standard construction, an undivided share in land

and reserved parking space. All rights and obligations are cast on

the respective parties accordingly. However, as stated in Para 9 of

tl're Agreement, in certain cases the Buyers may be interested in

availing finance from the Banks and for the said purpose, the

Banks insist on a title in favour of the buyer. For the said purpose,

the Appellants may enter into a sale deed for sale of Apartment in

a semi finished state, simultaneously entering into a separate

construction contract ftrr completing the unfinished apartment. It

may be noted that as per para 16 of tJle Agreement of SaIe, both

the Sale deed and the Agrecment for Construction are

interdependent, mutually co-existing and insep._arable. lEacloeed
, -.:.t -:.

;l'i ''- -"-' 
'

.:-1! '-1.
:.-l:, .

\:
..-
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are copies of the Sale Deed and the Agreement for

Construction Annexure "VrI' & 4VII, for With

Iinancing/Without tinanclng types)

5.4. Some important provisions from the Agreement for Construction

(which is the subject matter of the current litigation) are extracted

below for ready reference:-

A. The Buyer under a Sale Deed dated _ has purchased a

semi-finished, semi-deluxe apartment bearing no. _, on the

_ floor in block no. _, admeasuring _sft. of super

built up area in residential apartments st5rled as 'Gulmohar

Gardens', forming part of Survey Nos. 93, 94 & 95, situated at

Mallapur, Uppal Mandal, Ranga Reddy District, together with:

a. Proportionate undivided share of land to the extent of

so. vds.

b. A reserved two wheeler parking bearing no. _
admeasuring l5 Sft.

B. This Sale Deed is registered as document no. _ in the office

of the Sub-Register, Uppal. This Sale Deed was executed

subject to the condition that the Buyer shall enter into an

Agreement for Construction for completion of construction of

semi-finished apartment as per the agreed specifications.

C. The Buyer is desirous of getting the construction completed

with respect to the scheduled apartment by the Builder.

D. The Buyer as stated above had already purchased the semi-

finished apartment bearing no. _and the parties hereto have

specifically agreed that this consideration agreement and the

Sale Deed referred herein above are and shall be interdependent

,lj
c

and co-existing agreements.
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E. The Builder shall complete the construction for the Buyer a

semi-deluxe apartment bearing no.- on the first floor in

block no. 'A' admeasuring 

-sft. 
of super built up area and

undivided share of land to the extent of- sq. yds. A reserved

two wheeler parking bearing no. 

- 

admeasuring 15 sft. As

per the plans annexed hereto and the specifications given

hereunder for a consideration of Rs. 

-/- 

(Rupees 

-Only).F. The Builder upon completion of construction of the Apartment

shall intimate to the Buyer the same at his last known address

.and the Buyer shall within 15 days of such intimation take

possession of the Apartment provided however, that the Buyer

shall not be entitled to take possession if he/she has not

fulfrlled the obligations under this agreement. After such

intimation, the Builder shall not be liable or responsible for any

loss, breakages, damages, trespass and the like.

G. The buyer upon taking possession of the apartment shall own

and possess the same absolutely and shall have no claims

against the Builder on any account, including any defect in the

construction.

H. The Buyer upon receipt of the completion intimation from the

Buyer as provided above shall thereafter be liable and

responsible to bear and pay all taxes and charges for electricit5r,

water and Other services and outgoings payable in respect of the

said Apartment.

I. The Builder shall deliver the possession of the completed

Apartment to the Buyer only upon pa5rment of entire

consideration and other dues by the Buyer to the Builder.

\Y ,i,

/,7r$
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J. The Buyer hereby cbvenants and agrees with the Builder that if

he fails to abide with the terms and conditions of this

agreement, the Builder shall be entitled to cance I this

agreement without any further. action and intimation to the

Buyer. The Builder upon such cancellation shall be entitled to

forfeit a sum equivalent to 5O%o of the total agreed consideration

as liquidated damages from the amounts paid by the Buyer to

the Builder. The Builder shall further be entitled to allot,

convey, transfer and assign the said Apartment to any other

person of . their choice and only thereafter, the Builder will

refund the amounts paid by the Buyer after deducting

liquidated damages provided herein.

K. It is mutually agreed upon by the parties hereto that all the

terms and conditions contained in the booking form as

amended from time to time shall be deemed to be the part of

this agreement unless otherwise specifically waived and/ or

differently agreed upon in writing.

D. The entire process can be summarized below:-

SALE DEED

Co terminus a rra ngements

((1

BOOKING FORM

AGREEMENT TO SELL

REQUIR D

FINANCE NOT FINANCE

REQUIREMENTS

AGREEMENT FOR

CONSTRUCTION
SALE AGREEMENT

\
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E. It has been the belief of the. Appellant that irrespective of the mode in

which the transactions are undertaken, the Appellant has a singular

obligation to deliver an Apartment with the underlying land and parking

space and hence the substance of the transaction is that of a sale of an

immovable property and therefore, no service tax can be attracted

F. However, subsequent to the decision of the Supreme Court in the case of

K. Raheja Development Corporation, there has been substantial

confusion on the applicability of service tax on such transactions. The

developments on the legal front are summarized hereunder:-

DATtr PARTICULARS

10.09.2004 Any service provided to any person in relation to

construction of buildings intended for commercial

use were made liable for payment of service tax

under section 65(lOs)(zzq) of the Act.

Circular 80/20O4-ST dated 10.O9.20O4 clarifred

that estate builders are selling shops and are

therefore not liable for payment of service tax.

16.06.2005 Any service provided or to be provided to any

person in relation to construction of complex was

made taxable under sub-cl ause (zzzhl of section

65(l05) of the Finance Act, 1994.

1.8.2006 Circular F. No. 332/35/20O6-TRU, dated 1-8-20O6

clarified that if no other person is engaged for

construction work and the

builder/ promoter/ developer undertakes

construction work on his own without engaging the

services of any other person, then in such cases in
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the absence of service provider and service recipient

relationship, the question of providing taxable

service to any person by any other person does not

arlse

1.6.2007 The Finance Act, 1994 has sought to levy service

tax for the first time on certain specified works

contracts.

15.5.2008 Held in the case of Magus Constructions 2008 (11)

S.T.R. 225 (Gau HC) that it becomes clear that the

circular, dated August I, 2006, aforementioned, is

binding on the deparlment and this circular makes

it more than abundantly clear that when a builder,

promoter or developer undertakes construction

activity for its own self, then, in such cases, in the

absence of relationship of "service provider' and

"service recipient", the question of providing

'taxable service" to any person by any other person

does not arise at all.

29.1.2009 Circular No. lO8/2l2OO9-S.T., dated 29-1-2OO9

clarified that where a buyer enters into an

agreement to get a fully constructed residential

unit, the transaction of sale is completed only after

cornplete construction of the residential unit. Till

the completion of the construction activity, the

property belongs to the builder or promoter and any

service provided by him towards construction is in

the nature of self service. Secondly, if the ultimate

owner enters into a contract for construction of a

,/t

-j'



residential complex with a

promoter/ builder/ developer, who himself provides

service of design, planning and construction and

after such construction the ultimate owner receives

such property for his personal use, then such

activity would not be subjected to service tax,

because this case would fall under the exclusion

provided in the definition of 'residential complex'.

r.7.2010 I An Explanation was inserted to both the definitions

pertaining to commercial construction as well as

construction of complex services, but no

Explanation was inserted in the definition relating

to works contract services.

The Explanation deems the activity of construction

undertaken by builders/developers as a service

except in cases where the full payment is received

after the completion certilicate

15.2.20t1 Trade Facility No. 1/2011, dated l5-2-2O11 issued

by Pune Commissionerate stated that where

services of construction of Residential Complex

were rendered prior to l-7-2OlO no Service Tax is

leviable in terms of para 3 of Boards Circular

number 1O8 I 02 / 2OO9-S.T., dated 29-1 -2OO9.

G. In fact, the Bombay High Court decision in the case of Maharashtra

Chamber of Housing Industry 2Ol2 (251 S.T.R. 3O5 (Bom.) brings out the

detailed developments on the legal front and therefore the relevant

extracts from the said decision are reproduced below:

/m
,1/

t7



?
IJ

,2

{1as, to arnlDu alq ut aq plnom uotJlrulsuoc sprDmol paptnotd
actnJas fi.uo puo uotlcosuDrl a1fi lo 'uonalduor aql ilg Dpfnq
aUl ol sbuopq fiyadotd aUl 'Dplnq aqt \l!m tafinq o 6,q ory\ pata?ua
sr ilas ol luataaatOo uo aJaryll 'alDs D lnq actn)as D lou st uotJJrsur,;;
aql {o alnlDu aql 'nas o1 luatuaatOo uD otut Ouualua n{o luautfiod
pa4uq uotlcruJsuoc D saqout tafinq D araUm lol ll sam passatdxa
som qcnlm mam fuo4uo" aqJ 'alqocqddD aq plnom xq actaras
qctUm uo raurolsrD aql ol acmlas o st Jtun aql 0ut?ctulsuoc to opynq
aq1 fi.q papmotd fryn4co aU? puD ::un aUl {o taumo aql sauoraq aq
'xa1dutoc lDquaplsal D ul ltun o nl nfinq D Ulm olut palalua s af)s
to Tuauaat0o uD ac1lo lDq? Outp)ooar suloisn3 puD asllcxg lo ptoog
lD4uaC aq1 frq pansst sDm rDfloltc D ,6006 fuonuo7 66 ug .gt

'lsoc lDlra?D'ul aq1 {o an1on aql papnpu pa1totlc
lunoulD ssot6 aql alaqm stcDlluoc aysodutoc to asoc.ut paptnotd
sDm %ozg to Tuautaloqo uo 'qncrl{tp uaylo st plos spoo6 aql lo anpn
aql to uollDc.tn{tq o 'potyuoc aysodtaoc o to asoc aql ul acuts .plos
spoob aql to anToa aUl 0uuDctpltl tootd fuoluauttaop {o fr.TqtqoVoao

to uotlrpuoc aUt ol pafqns som uorldutaxa aql fiq ,arln1as o \utpmotd
to astnoc aq1 6uunp plos spoob oj alqDUDnD som uo4dutaxa Totauai
D 'sJuaufiLcop Outfiod fiynp fr.q patanoc 1ou ato{anqy aram puo la4rDul
a\l uort patrnotd fi.11ouuou atam s1ndur aUl aculs .qOOZ tsa1rLd

yparJ ionua1 aql rapun slndut uo ptod fr.7np asoxa aq? to 4pan
aqDi ot a7q1611a aq plnom taptnotd actuas aLlJ 'slo'!1ayDtu {o lsoc atqy

apnput plnom ro?cDr?uoc durppnq o fiq padnqc anlon ssotb aUl tDql
pattuo1c rDlrtcttr aqJ ,poaq aql rapun xloll acyuas o7 palcafqns
aq plraoan Jo?ct Jluoc D ol apDta Tuatufrod at11 .to7co.t1uoc o
a4q ol alam Jaumo alulsa ra'al D t, 'Jaoa.nog 'staplnotd aclntas
alqDxDl sD papn 6aJ ?ou alam (fi11uanbasgns fulllas ro ?no
6u17uat tot 'asn ulazo Jlaql to,l) sea1astuer4? rot sa;rr;.cruTs ltarr
Jo soulpnnq lctu?suoc oq sJapfinq alDlsa tecuag 'Jolct JluoJ
lrirlc ro 6u1p27nq o frg auop uoltctl.tlsuoc rlcrrs sga6 o4m uostad
D ol paprnoJd fr11o71uassa sl arruas o4l 'Pa1ou JDlncrlc au?

'asoc srt4t uI 'nnal mau aql frq patanoc ataot fulsnput puo actauruoc

lo sasodtnd aql nl pa0o6ua to patdraco loataqy syod to 'satnJ)ruJs
patc 'sbutppnq to uotlotolsat to uollDranD 'fiDda1 'uotJcrulsuo)
ol uonDpt ut utacuo? lDplaunuo) D frq papmotd sac[uas
7otq7 Outfrluop alryDts aql uo som (bzz) asrlolc uaqm 'rDlnlrtr
D pansst prDog aql 9996 nquta|dag zI uo 's1/lolsn) puo ascxg to
ptDog lDqua) aUl to sJolncJ?c ut uollDJoqola punot sacta.l,as alqDxDl
asaql uo xDl ac\aras o fo uoqcnpotlq aql tot alouotlot aqa '9t

'(oy@ asnop ur ,xaldutoc lo4uaptsa4 to puo (ogg) asnop
ut ,xaldtaoc lo uotlcruJsuoc, uorssatdxa aW {o '(qgd asr.rrlc u! .actnros
uollcrulsuoc lau$npu ro lDoJaluluoc, suotssatdxa aq| to papmotd
aram suollluLfap 'fiTsnoauoqnuns 'sacmlas aIqDxDl to yquo aq]

u!\ m 
"xaldlaoc {o uotlcru1suoc aqy, 6ultq o1 pacnporlul som (qzzz)

asnpp ;OOZ {o \cy acuoutg a\l fig 'GO\)SS uolpas ut (bzz) asnnp
6utcnpotyut fiq acntas uotlcruJsuo) ol Ltol?Dla.r ut luacuo? lDlcJaluluoc
D nq uosJad fiuo o1 papnotd aq o1 to peptnotd aclnJas D 'sa)tnras
alqDxD! to ptol aq? ulqllm l|onotq hooz to lcv a)uput-I aqJ 'bt

t
iI 
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sv sacrrrJas uofilJrt t?suoJ uo xarl acyuas,
: tDlttcltc aql uo{ lcD)Wa 6utmo17ol

aql uott sadtauta uotlouo1dxa aq1 nl uosaar aqJ.fiTiutptocco
padtotqc aq plnom xrrJ aauas puo nfinq aa4cadsotd aqy o7 ndoyanap
n Dpfnq aql nq papnotd acmtas aflDrDl D aq ol pauaap aq ppom
uollcrulsuoc to fi1tn4co aq1 'apctltyac uo4aldtuoc o to acuonsst
aql DltD plDd st fryadotd aqy tof ttotlotaptsuoc auua aUl ssalun )u4
papmotd sr 1t (qzzz) puo (bzz) sasnDl, ut .actaras a1qoxo1, {o uor1tulfap
aq? u! ?D1ll suto1dxa rDytctlc aUI 'O1OZ fuoruqag gZ uo sluolsn)
puD asr)xg {o ptoog lD)luaC oUl frq panss rDlncrtc D ut paulDluoc
st uotlouo1dxa aql lo uotl'rnpo4ut aql nt alDuoqor aqJ .gI

'fi1ddo you yrm uotltutlap 0unaaap aql asDc Ucnlm
ut 'ayocgftyac uoqa1duta o {o luotb aqt arclaq tafinq amlcadsotd
aql uolt Japfnq aq1 frq panacal uaaq satl luns ou alallm s uo4dacxa
aqa 'nfinq alli ot Dptlnq aqt frq paptnotd artnJas o lo uot1tuyfap
Outuaap aqy to auolstqcnol aql apou ato{ataq! s uoqcrulsuoc
nyto to 6uynp 'atolaq raqpqm nas ot lualul 'actol ut 6utaq atu4
aqt rot mq fiuo tapun alD)tjuac D qrns anssr ot lualaduoc fi11toq1no
a14 fiq alocyfryac uo4a1dtuoc o lo 1uolb at6] atolaq Dpfnq aql
fiq nfinq anqcadsord aq1 to tloqaq uo to tuo{ panacar aq lsnu) utns
D lDql s! luautatnbat puocas aW 'uotllrulsuoc )a?tD to 6uynp 'atotaq
Dqpqm ulq nq pazuoqlnD uostad D io rapynq o fic1 fi1yod to fi11oqm

alos to! papualu aq lsnlu xa1dutoc o lo 'aq frota asoc aql so ,o
6u1p71nq mau o to uolt)rulsuoc aqt tDl4 s! uo!1lpuoc lstt aqa 'nfinq
o ol Dpfnq aql nq paplnotd aJlaras D aq o? pauaap st xa1duoc
D ro oulpfnq mau o fo uoltJrulsuoc arqT atopq saBs?nbar-ard oml
satolndus uouDuDldxa aqJ'rafrng D ol rapnng aqt frg p"ppoJd
ar7!,Jas D salTr4lsuoc ltn4m to uolllugfap ouluteep o eplaotd o7

st uottclf aq, to patla a4tr 'uo11c7f 7o6o7 o satDarc uorTDut4dxa
aq& 'Got)gg uo4cas to (qzzz) asnop puD (bzz) asno1c ut payasut
aq ol auoc uotlouo1dxa uD 'luaupualuo alll fr.g 'Tuataaat6o aq1

to uo4raaxa aql {o 6u111111 aUl to lunorcD uo frTatata xDl pappo anlon

lo pu aq1 lo 1no passod anoq fiout qcnqm saso, qcns xoi aaaras

lo na{ aqt ulUtm 6u1tq o7 Tl0nos 0t0Z to pV aouDuld aqJ 'ZI
'xDl aclnras frod o7 aTqoq aq plnom

uostad D qcns uaqy 'pamacat atam tepnotd actalas Jollulls D Jo

nudlsap 'toycotyuoc D sD 14cns uostad o lo sacntas aqy tt 1anamop1
'xol acnras frod o7 . filryqon D lrDrllo lou plnom puo .acnras
t1as, to ainlDu aql u aq plnom paap alos o lo uotTraaxa aql illt
xaldutoc lalluaplsar o to uo4crulsuor aql \lm uoucauuoc ut rallas D

fiq paptnotd arTn)as o 7oq1 pautdo ato{ataql pnog a\J 'uoucruJsuoc

lo uoqalduoc aq1 uodn fi1uo taumo atDunqn aql o1 pauatsutu1
slab fryadotd aqt lo dtt1staumo alll 'ralPs aql to drqstaumo
a14J ut utDuta) o1 sanulluoc fiyadotd aul puo 1cy fiyadot4 lo ntsuo4
at$ Dpun paloaJc pu sr fiyadotd aql ut ?salalul uD as o7 Tuautaat6o
aLaut D lo asoc aul u! laltl maln aul to som prDog aqJ 'pautltoxa

sDm ral?D'tu aql put papu ptDoa aql fo )Dltl1JD a1lJ '.oc\nlas
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fi.{rpotu o1 pa

O1OZ lo lfg acuDul.q aql ol paxauuD sasnulc uo satou aW .6t
;pabuoqcun ulDl a) asffuaUto"qcnlm ,acruas 

'utlsllxa 
aql

to adocs al puDdxa fiyuo pynom s.n11 .fiyOutptocco pabtotqc aq pruom
xol atnras aql puD tafinq an4cadsord aql o1 ndoyaaap Ttayotuotd
/Dpilnq aqy fi.q paptnotd acruas alqDxol o aq q patuaap aq plnom
uollcrulsuoc to fi1rn4co aq1 '(sapltotq1na lDcol aql fiq uouDc!fiuac sI
6utprycut) uo4crulsuoc lo uoqayduoc aqy n1!o t1oqaq snl uo tci nfrnq
an4cadsotd aqy fr.q prcd st fiyadotd aql nt Tuatufiod at\ua aUl ssalun
1oq1 aptaotd o1 pa4asut 6utaq st uotlourtldxg uD ,lualulDall xal
ut fi1uod ut 6uuq puo lualut aa4o1srbal aUl aaanlcD ol rapro uI .g.B

'yuautfiod xo1 acmtag lo suual ut uotlDu]lzlJstp
puo sa1ndsrp 'uotsn{uoc ol as.u uaarb aaoq satp1outo! pbal
puo luautfiod {o xtua1 'uoqnaaxa lo suta11od Tuata!{1p asaql g.g

'palotodtocut aJD uot?Dlapsuoc patnbat aql fu)d ol nfinq aql
lo lotll puD paprulsuoc fiyadold 7a6 o1 taloutotd aqy to suot1ofrrlqo
aUt Uclqm .tapun palrDaxa fip1yottod st ,tualuaat0v uotlrtulsuo;.,
panDc lualurulsut uD 'sasoc fiuout u1 'fi1np dutols tassal frod o1

pasnap uaaq sDLl uollDluatarulsut Tobq to ua1sfis s.t'ql ,anlon ramol
s?,u puDl luDcDn aqt acutg 'tafinq tolnctyod D qllm pataltr,ossD aq
uD) llcnlm 'puo1 {o yod o ayoctouap lou saop I qbnoql stafinq aq1
ot lqbl.t fiuadotd aqt slalsuDrt tualurulsul stUJ 'puDI aqa lo uotyo4
paplalpun to a1og, sD umoul ,(uoqcrutsuoc aqy n{ puDl luDaDn aql
paplnotd st:U oqm uostad D apnlcut frolu qcrym) stafinq aa4cadso-td
aUl nD puD taloutotd aql uaamlaq pa?Da.D arD slualurulsut ,a6o7s

to!11r'r! aq? ty 'pamoyo! st tualyod yatatltp o sacold raUto uI t-g
'rannq

aql ol laloutord aqy uott fiyadod lo olsuot1 7o1a7 aqy syuasatdat
Tuaufiujsut s1q.l 'funp duto1s aloudotddo {o luautfirtd uo palnoaxa
q ,paae aps, panoc lualurulsut JaUlouD .olalaql dutyoyat syuatufiod
aUl to uoualduoc puD JcDlJuoc a'.lt lo uolsnlcuoc aql jV .nuadord
aqy lo numo p6al aqi utDutat ot sanuuuoc Dpllncl aql .sprom
laq?o uI 'paubs s? su,ual paqlas npun fryadotd aq1 yas fr1a1otu41n
o7 Tuaraaat0o uo qbnoq11o fryadotd aUl lo dt'qsraumo ut ntsuoty
nuD aJaql st tou ptod st uouatap:sl;oc 1,1r{ aql raqpau a6o7s 7otq1

ry ',nas o1 Tuauaat6y, pa Dr jualuruJsul uo qinoql auop st Japynq
aq? puD nfr.nq aql uaamlaq uotlcasuDrl lo!l!u! a\l sas'Dr auros uI €.g

'Jaao st uotlotuJsuoc aql puD plod s1

uouDlapsuoc aJqua aql uaqm fi.yadotd aq7 lo uorssassod saolal puD
sJualu1rclsut ut uotJDtaptsuoc aq1 sfiod .uotlaydutoc puautacuaunuoc
uoqcrulsuoc sll atopq p[ D $loocl nfinq anlTcadsotd
aq1. 'sasDJ ?sou1 ut 'JanamoH 'nlsutu1 tlcns uo ayqoabtor"lc st xo1
actaras ou fi1pa11tutpo puo fryadotd alqDnoutun. aq1 lo alos 1qe4no
to atnyou aql u! s! snqa 'pado1anap fr1p{ uaaq soq xaldutoc lDquaptsaj
aq1 nlto ptod st uouD)apsuoc anlua aUl sasoc ma! ul ,slaumo

1oy[7staftnq an4cadsotd aql frq apota luautfiod sptofiat sy .6.g
'9006 ul pacnpoJlut som xaldutoc {o uotlcruJsuoc

uo 1D171 puD ro0z ul pacnpo4ut sDm sactn]'as uo\crulsuoc
lDylsnpu Jo lDolaunuoc to uo4cru1s.uoc uo xDl a nJas aqJ I.g

0a
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the scope iier alia of certain toxable seruices bg amending, antottg

others, clauses (zzq) and (zzzh). From the cirqtlar issued bg the
Central Board of Dxcise and Cusroms it is euident that in different
parts of the country agreetnents inuoluing the transfer of residential
antd comntercial properties followed uarious pattems. In certain
cases, agreements to sell utere entered into, at uhich stage the full
consideration is nol paid. The transfer of title to the propertg uould
take ploce on the conclusion of the contract and the completion of
paVments when a sale deed utould be exeanted uith appropriate
stamp dutg. The sole deed uould transfer title from ttrc builder to

the buger. In other parts of the country initiallg ant instntment for tLLe

sale of an undiuided portion of the land uould be exeanted bg which
an un-demarcated interest in a portion of the land would be

transfened to. the buger. This was a deuice adopted to reduce the
ircidence of stamp dtttg since the uaca nt land in which an undiuided
interest utas created tuould haue a lower ualue. Simultaneouslg a
constntction agreement ulould be exeanted incorporating the
obligation of the builder to build and of the buger to pag the
consideration. The legislatiue intent underlging the explanation uas
to bring about a paitg in tax treatnent bg stipulating that unless the
entire consideration for the propertg is paid bg the prospectiue buger
after the completion of construction as certified bg the local
authoritg, the actiuitg of constntction would be deemed to be a
taxable sertice prouided by the builder to the prospectiue buger. The
scope of the exi.sting seruice uas consequentlg sought to be
expanded. The amblt of the expression 'taxable servlce' ln
relation to constructlon servlce or, as the case may be, the
const z.tctlon of a comtrtlex ha.s thus undergone a material
change bg brtngtng ulthln the Jold of senice tax construction
senices provlded bg bulld.ers to bugers.

H. The Appellants were also victims of the uncertaint5r prevalent in the law.

However, true to their intentions, they obtained registrations and paid

taxes where-ever there were doubts about the same. The compliances

undertaken by the Appellant are as under:-

EventDate

17.08.2005 Registered with the Service tax department under

'Construction of Construction Service' and paid service tax

adopting aforesaid classifi cation

2t.2.20C8 Rece ived a writtcn instruction from the Id. Additional

6%,
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Commissioner of Service Tax Hyderabad II

Commisionerate, to change classification to "\Morks

Contract Service'w.e.f. O1.O6.O7 lC,opy of letter enclosed

as Annexure f,K|

Clarification issued by the Joint Commissioner dated

21.O2.2OO8 being followed presently. (Copy of the sald

correspondence enclosed ln Annexure IX)

I

o1.06.2007

Post Service tax on amounts received paid at the rate of 2.O6Vo

under Composition Scheme available under Works

Contract. The service tax was recomputed as per the

advice of the Additional commissioner and the amount

paid was sufficient to cover the liability upto end of 201O

and ST was paid under protest from 2O11 onwards.

02.o1.2009 Received a letter from the Superintendent of Service Tax

vide C. No. WCS/ 125 (copy of letter cnclosed ag

Annexure IJKf instructing them to hle ST-3 returns for the

period 3O.O9.2OO8 along with applicable late filing fees.

27.O1.2009

12.O3.2009

Appellant was summoned vide HQST wo. 15/2009-ST AE

datcd 27 .Ol.2OO9 lCopy of Summons Lctter erclosed aa

Annexure I.)Kl Mr. Shankar Reddy Admin Manager had

appeared before the authorities.

Appellant submitted the letter addressing to the Assistant

Commissioner enclosing copies of challans for Rs. IX- and

ST 3 Returns for the period 01.06.2006 to 31.12.2008

whercin they have clarified that they were not liable for

service tax in terms of clarifications vide Circular No.

ro8l02/2oo9.

2t.o2.200a

I



06.06.2009

o2.o7.2009

06.11.2009

I8.1 1.2009

.JE

o

Received a letter from the Service Tax Department for Non-

filing .of ST-3 returns (Copy of the letter enclosed as

Annexure IlKl

Detailed reply filed for the letter dated 06.06.2009 (Copy

ofthe letter enclosed aB Annexure D() stating the service

tax was paid upto December 2OO8 and that no remittance

have been made from January 2OO9 due to non-

applicability of service tax in view of Circular No.

|O8/O2/2OO9 dated 29.O1.2009 and in terms of Gauhati

High Court in case of Magus Constructions. However,

since amounts were paid till December 2008 duly filled ST-

3 returns. along with applicable late filing fees were

submitted to the department.

Another letter issued from the department vide HQST No.

58/2009-5T AE for furnishing certain Balance Sheets,

Bank statements, Project wise details of income, copies of

sale deeds arrd agreements etc. (Copy of the Letter

enclosed as Annexure IlKl

Detailed reply by Appellant '"vherein it was stated in clear

terms that such information was furnished over several

visits to the department and brought to their notice vide

letter'dated 12.O3.2OO9 (Copy of the letter erclosed es

Annexure [Kl Further they requested for 15 days time to

re-submit entire data which was voluminous. It was also

brought out specilically stated that the dcputy

commissioner has assured that the builders would not be

pressurized until further clarification from CBEC is

received.
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l3.o 1.201o Another letter received from Assistant Commissioner vide

HQST No. 58/O9-AE IV for various statements, balance

sheets and other information.

22.Ot.201O Reply to letter dated 13.O1.2O1O with Copies of all sale

deeds and construction agreements, bank statements upto

30.09.2OO9. All such information was given on a CD since

the data was voluminous about 2000O Pages.

25.Or.20tO Letter sent enclosing ledger copies of each of the customer

in a CD and a detailed clarification was sought on issues

relating to service tax.

I. On the basis of the information submitted by the Appellant a Show

Cause notice was issued by the Commissioner of Customs, Central

Excise and Service Tax vide O.R. No. l25l2Oll-ST (Adjn). (Comm.)

bearing C.NO.IV/ 16l169120l I Hyderabad II Commissionerate dated

24.10.2011 (Copy of the SClt enclosed as Annexure llfto show cause

as to why:

i. An amount of Rs.1,38,13,576/- should not be demanded from

them towards Service Tax inclusive of the cess on the Works

Contract Services provided by them during the period of 1.6.2007

to 3l.12.2O lO under Section 73(f ) of tJ:re Finance Act,1994.

ii. Interest should not be paid by them on the amount demanded at (i)

above under the Section 75 of the Finance Act, 1994.

iii. Penalty should not be imposed on them under Section 77 of t}:.e

Finance Act, 1994.

iv. Penalty should not be imposed under Section 78 of the Finance

Act, 1994. r.A



J. The Appellant filed a detailed reply vide letter dated 22.O2.2O 12 (Copy of

the SCN Reply enclosed as Annexure II)to the said show cause notice and

further made additional submission on la.l2.2ol2 lCopy of the

submissloa encloeed as Annexure III on which date a personal hearing

was also fixed.

K. Despite making the. submissioris, the ld. Commissioner has passed the

impugned order as under.

a. Confrrmed the demand of an arnount of Rs.l, 38, 13,576/- from

them towards Service Tax inclusive of the cess on the Works

Contract Services provided by them during the period of 1.6.2QO7 .

to 31.12.201O under Section 73(1) ofthe Finance Act,1994.

b. Confirmed Interest on the amount demanded at (i) above under the

Section 75 of the Finance Act, 1994.

c. Confirmed a Penalty of Rs.1, 38, 13,576/- not be imposed on them

under Section 78 ofthe Finance Act, 1994.

However, they may exercise the option for paying reduced penalty

of 25/" of the above penal amount subject to fulfillment of

conditions prescribed therefore in Section 78 of the Finance Act,

1944 made applicable to service tax vide Section 83 of the Finance

Act, 1994.

d. Confirmed Penalty of Rs.SOOO/- under Section 77 (2lof the Finance

Act, 1994 for failure to furnish true and complete facts to the

department within the time period as specified under Section 70 of

the Finance Act,1994 read with Rule 7 of Service Tax Rules, 1994.

:
4..
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Appellant has been aggrieved by the impugned order, which is contrary to

facts, law and evidence, apart from being contrary to a catena of judicial

decisions and beset with_ grave and incurablc legal infirmities, the appellant

prefers this appeal on the following grounds (which are alternate pleas and

without prejudice to one another) amongst those to be urged at the time of

hearing of the appeal.

VE

\<

_t
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GROUNDS OF APPEAL

For easy comprehension, the subsequent submissions in this Appeal Memo are

made under different headings covering different aspects involved in the

subject order.

1. The transaction is essentially a transaction of sale of immoveable property

and therefore cannot be made liable for payment of service tax at all

2. In substance also, the transaction is a sale of immoveable property

3. The tralsaction of sale of immoveable property is not a works contract at

all

4. Even if a view is taken that there is some element of service embedded in

the transaction of sale of immoveable propert5r, the same is taxable only

with effect from 01.07.2010 and that too under a different classification of

"Construction of Residential Complex Service"

5. The activity is eligible for exclusion being in the nature of construction for

personal use of .the intending buyer

6. There are fundamental errors in the quantification of the service tax

demand

7. The Principles of Natural Justice have been.violated

8. Benefit under section.T3(3) should be granted

9. Extended Period of Limitation cannot be invoked in this case

1O. Interest cannot be demanded

I 1. Penalties cannot be imposed
1l



7. The transactTon is essentiorlty a trolnsaction oJ sale oJ Tmmoteable
-' 

;;;p;ig and therefoie .aLrtr.oi be made liable for pdument of senice

The Appellants crave leave to draw the attention of the Bench to

the detailed fact matrix presented earlier' In particular, the

Appellants wish to emphasize on the following documents:

The Booking Form signed by the intending buyer, which is the first

document governing the relationship between t1le Appellant and

the intending buyer.

The Agreement to Sell, which formalizes the said relationship

between the Appellant and the intending buyer.

A set of two co-terminus agreements, viz. the Sale Agreement and

an Agreement for Construction, which are executed only to enable

the transfer of title in semi-finished construction in cases where

there is a financing requirement for the buyer.

Sale Agreement, without a corresponding Agreement for

Construction in cases where there is no financing requirement for

the buyer.

The Appellants have to submit that the Booking Form and the

Agreement to Sell clearly define the relationship between the

Appellants and the Buyer.

Preamble A to L of the Agreement explains and demonstrates the

Title of the Appellant in the underlying land and the sanction

received by the Appellants from HUDA for development of the

residential units as per the approved layout plans. It may not be

out of place to stress that in a typical works contract/construction

contract, the contractor works on client property and therefore the

agreement has no neccssity to emphasise on the title of the

underlying land. The essence of the transaction between the

tax at all
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Appellant and thc Buyer is evident right from the first preamble of

the Agreement and that essence is the title in the immoveable

property.

Thereafter, Preamble M highlights that the Appellant has agreed to

sell the Scheduled Apartnlent together with proportionate

undivided share in land and parking space as a package for the

total consideration and the buyer has agreed to purchase the

same. Thus, the said Preamble clearly brings out the intention of

the parties, which is sale of immoveable property. This would also

be evident on reading of clauses l, 2, 12, 19 and 25 of the

Agreement to Sell

The Appellants therefore submit that the Agreement to Sell is an

agreement which evidences the transaction of commitment of sale

of immoveable property at a future date and therefore there cannot

be any service tax on the said transaction. In fact, the said position

is accepted by the Department, since no service tax is demanded in

cases where the agreernent to sell is not followed by another co-

terminus set of sale agreement and agreement for construction.

However, as stated in Para 9 of the Agreement, in certain cases the

Buyers may be interested in availing finance from the Banks and

for the said purpose, the Banks insist on a title in favour of the

buyer. For the said purpose, the Appellants may enter into a sale

deed for sale of Apartment in a semi-finished state, simultaneously

entering into a separate construction contract for completing the

unfinished apartment. It may be noted that as per para 16 of the

Agreement of Sale, both the Sale deed and the Agreement for

Construction are interdependent, mutually co-existing and

\!
.4,

inseparable
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Thus 65 per cent of the pice paid before th.e trials is intended to
finance the builder and to share a part of the burden inuolued in the
inuestments made by the builder towards building the ship. It k a
sort of an aduance pagment of pice. The "title and risk clause"
quoted os sub-para (14) aboue is to be found in 6 out of 8 contracts
in question. So far as these 6 contracts are concemed theg leaue no
manner of doubt that propertg in goods passes from seller to the
buger onlg on the ship hauing been built fullg and deliuered to the
buger. In all the contracts the ultimate conclusion utould remain tlLe
same. The shlp dt the tlne of delloery hos to be a completelg
bullt up shlp and olso seduorthg uhereupon onlg the ouner
rnag accept the delhnry. A f'ull reading of the contract shows that
the chattel comes into existence as a chattel in a deliuerable state bg
inuestment of components and labour bg th.e seller and property in
chattel passes to the buyer on deliuery of chattel being accepted bg
the buyer. Article 15 apparentlg speoks of propertg in uessel
passing to the buger utith the pagment of first instalment of price but
u)e are not to be guided bg the face ualue of the language employed;
u.te haue to oscertain intention of the parties. The property in
machines, equipme&ts, engine, etc., purchased by the seller is not
agreed upot1" to pass fo the buyer. The deliuery of the ship must be
preceded bg trial ntn or ntns to the satisfaction of the owner. All the
rna'chlnery, rncterlals, equlpment, appurtenances, spare parts
and. outJit required. for the constnrctlon oJ the tressel are to be
purchased bg the bulld.er out oJ lts own Junds- Nelther ang of
the sald thtngs nor the hull ls proulded bg the ourner and ln
none of these the propertg uests ln the outner. It is not a case
where the builder is utilking in building the ship, the machinery,
equipment, spares and material, etc., belonging to the owner,
uhosoeuer might haue paid for the same. The builder has thereafter
to exert and inuest its oun skill and lobour to build the ship. Not
onlg the owner does not supplg or make auailable any of the said
things or the hull of the ship the ouner does not also pay for ang of
the said things or the hull separatelg. AII the things so made
auailoble bg the builder are fastened to the hull belonging to the
builder and becotne part of il so as to make a uessel. What the
ouner pags to the builder in instalments ond in a phased manner
are all pagments at the specifted percentage which go touards the
paAment of the contract price, i.e., the price appointed for the uessel
as a u.thole. 65 per cent pagment of the price is up to the stage of the
main engine hauing been lowered in positiott on boord the uessel,
i.e., the stage by which the building of the uessel is complete. 15 per
cent pagment is to be done on satisfactory completion of the trial
and 2O per cent upon deliuery of the uessel. Glutng mqxflnum
benefit in the matter o.f const"uctlon o;nd lnterpretatlon ot
thls ctause 7n fa uour of the appellant lt clrn be so,ld tho/ lt ls
the property ln uessel uhlch starts pa.sslng gradudllg to the
buyer proportlonately utlth the percentage oJ pagments made
and passes Jullg totth the pagrnent of last lnstalrnent on
delluery of rrcsset havlng been accepted.

Bascd on thc above obseruations, the Supreme Court concluded

that thc contracts in question lnrnlae sole of the respect&te

1.10.
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1.11

uessers utlthln the meanlng of clause (n) ol the Andhra

Pradesh General Scles Tax Act" 1957 dnd are not merelg

uorks contract as detined. ln clause (t) thereof.

A similar view has been taken by the Supreme Court in the case of

State of Andhra Pradesh Vs. Kone Elevators (lndia) Ltd. [2OO5] 14O

STC OO22 (SC), whercin it has been held that a contract for

construction and supply of a lift is a sale contract and not a works

contract. The relevant tests laid down in the said decision are

reproduced below:

5. It can be treated as uell-settled that there is no standard formula
bg which one cdn distinguish o "contract for sale" from a "uorks
contract". The qu.estion is largelg one of fact depending upon the
terms of the contract including the nature of the obligations to be
discharged thereunder and the sunounding ciratmstances. If the
intention is to transfer for a price a chattel in uhich the transferee
had no preuious propertA, then tle contract is a contract for sale.
Ultimately, the true effect of an accretion made pursuant to a
contract hrzs to be judged not by ortificial nies but from the intention
of the parties to the contract. In a "contract of sale", the main object
is tLLe transfer of property and deliuery ofpossession of the propertg,
whereas the main object in a "contract for uork" is not the transfer of
the propertg but it is one for uork and labour. Another test often to
be applied to is: when and hou the property of the dealer in such a
transactiort passes to the customer: is it bg transfer at the thne of
deliuery of the finished article as a chattel or bg accession during the
procession of uork on fusion to the mouable propertg of the
customer? If it is the fonner, it i-s a "sale"; if it is the latter, it is a
"works contract". Therefore, in judging uhether the contract is for a
"sale" or for "u.tork and labour", the essence of the contract or the
reality of the transaction as a whole has to be taken into
consideration. The predominant object of the contract, the
circumstances of the case and the anstom of the trade prouides a
guide in deciding whether transaction is a "sale" or a "works
contract". Essentially, the question is of interpretation of the
"contract". It i.s settled law that the substance and not the form of the
contract is mateial in determining the nature of transaction. No
definite rule can be formulated to detennine the question as to
uhether a partianlar giuen contract is a contracL for sale of goods or
is a uorks contract. Utimately, the terms of a giuen contract utould
be determinatiue of the nature of the transaction, uhetLrcr it is a
"sale" or a "utorks contra.ct"

1.12. We therefore have to submit that the transaction is essentially a

transaction for sale of immoveable Crty and the relationship
\,E
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between the Appellants and the prospective flat owner is that of

seller & buyer of an immoveable property. We submit that the said

proposition is not altered even in cases where the set of co-

terminus agreements are entered into.

The levy of service tax requires that there should be some rendition

of service. In the instant case, there is a sale of immoveable

property and therefore the provisions of the service tax law do not

apply at all.

The view that the builders are not liable for service tax is confirmed

by tlre Ministry of Finance vide its letter number F. No.

332135/2OO6-TRU, dated lst August 2006; wherein it is

acknowledged that the relationship between a builder and the

purchaser is not that of a "service provider" and "service

recipient" l '

2. In substance a,lso, the transaction ls c sale of lmmoueable property

2.1. It is an accepted principle that before characterizing a transaction,

one has to carefully examine the exact legal nature of the

transaction and other material facts. Not only the form but also the

substance of transaction must be duly taken into account2. While

taking a view, both the form and substance of the transaction are

to be taken into account. The guiding principle is to identify the

essential features of the transaction. The method of charging does

not in itself determine whether the service provided is a single

service or multiple services

2.2. Further, in the following cases it has been held that substance of

the transaction prevails over the form:

I Rcply to Qucstion I addrcsscs this issuc.
2 CBUC Lerter (F. No. Bl4/2006-TRt,t) dated t9104/2006
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- Venus Jewel Vs. Comrnr of S.T. -1, Mumbai 2Ol2 (285l. E.L.T.

167 (cuj.)

- Bhootpurva Sainik Society Vs. Commr of C. EX. & S.T.,

Allahabad 2Ol2 (25l. S.T.R. 39 (Tri. - Del.)

- Commr. OF S.T., Bangalore Vs. Karnataka State Beverages

Corp.Ltd. 2Oll (241 S.T.R. 405 (Kar.)

Even in commercial & legal parlance, the transactions are not in

the nature of the Works Contract Services

When one looks at the substance of the transaction in the fact

matrix as explained carlier, the issue is crysta1 clear, the essential

feature of the transaction is that the Appellants sell immoveable

properties. That being the case, the only place where the tax can

be examined is under the Explanation to Section 65(1O5)(zzzh) as a

deemed service and not under Section 65(1O51(zzzzal.

The Appellants submit that the activity of construction is for self

and as a part of the obligation to deliver a developed immoveable

property. Notwithstanding the same, evcn if it is presumed that the

transaction contains elements of works contract services as

alleged, the same are subsidiary and do not lend the essential

characteristic to the transaction. For example, the Buyer has little

wherewithal of the quality, quantity, brand or the price of most of

the building materials used. Similarly, the Buyer is not concerned

with the extent to which the labour or the services are required for

the purpose of the completion of the unit. For both the Appellant

as well as the Buyer, the linkage with works contracts is very

remote and laborious.

From the above clarifications and distinctions, it is more than

evident that commercially and legally, the transaction does not

2.6.
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represent the characteristics required of the alleged categories of

taxable services.

We submit that in a taxing statute words which are not technical

expressionq or words of art, but are words of everyday use, must

be understood and given a meaning, not in their technical or

scientific sense, but in a sense as understood in common parlance

i.e. "that sense which people conversant with the subject-matter

with which the statute is dealing, would attribute to it". Such

words must be understood in their 'popular sense'. The particular

terms used by the legislature in the denomination of articles are to

be understood according to the common, commercial

understanding of those terms used and not in their scientific and

technical sense "for .the legislature does not suppose our

merchants to be naturalists or geologists or botanists". This is

referred to as the common parlance test3.

Based on the above common parlance test, we have to submit that

in common parlance, no one would treat us as a works contractor

but would consider us as sellers of immoveable properties and

therefore, the transaction cannot be classified as Works Contract

Services. For the said purpose, we rely on the following decisions:

i. The expression 'fish" is not wide enough to include prawns

since If a man were to ask for frsh in the market and if prawn

is provided or in the vice versa, he would not accept the samea

ii. Steam generated from watcr cannot be considered as chemical

in common parlances

I Mukesh K unrar Aggarwal & Co vs. State of Madhya I'radcsh 2004 ( 178) ELT. j (SC)
" Comrnissioner ofCuslorns vs. Edhayam Frozen Foods 200g (230) elf ZZS 1U"a tt6ys (iopalanand Rasayan vs. Statc of Maharashtra 20 I I (263) lli, f 38 i(Born Hc)
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The Appellants thcrefore submit that the essence of the

transaction is not the same as alleged and therefore cannot be

made liable for payment of service tax under the said categories of

taxable services. The Appellants therefore submit that since the

transaction in substance is that of sale of immoveable propert5r

and not one of construction, the same is not liable for payment of

service tax.

3.1

3.2.

o. J.

3.4.

of sale of lmnovedble propertg is not a uorks

The Appellants have to subrnit that service tax is levied on a

selective approach. The service tax is demanded under the category

of "Works Contract Services". Flowever, the Order in Original has no

detailed analySis of why the alleged transaction constitutes a works

contract.

It is a settled proposition in law that a works contract is a contract

wherein the contractor works upon a property owned by the client

and while performing the work transfers the ownership of materials

to the client.

Whether the contracts for sale of immoveable properties can be

considered as works contracts or not is right now an issue pending

before the Supreme Court since the decision in the case of K

Raheja Development Corporation v State of Karnataka 2OOS-TIOL-

77-SC-CT has been doubted by the Supreme Court and the matter

has been referred to a Larger Bencho.

Further, the transaction cannot be covered under the category of

'Works Contract Services" since the activigr is not specifically listed

in the definition set

n l-arsen & Toubro l,td. Vs. State of Kamataka 2008 (12) Sl.R 257 (



3.5. The relevant clefinition scts are rcproduced below for ease of

reference:

3.6. On a perusal of the above definition sets, it is evident that there are

twin conditions to consider a transaction as a works contract under

the provisions of the service tax law. The first condition is that

transfer of property in goods involved in the execution of such

contract is leviable to tax as sale of goods and the second condition

is that the contract is for specific purposes, which inter alia

includes construction of a new residential complex or a part thereof

Toxable
Seruice
defined
u/s
65(1os)(z
zzza)

Taxrrble senldce means anA seruice prouided or to be
prouided to anA person, bg any other person in relotion to the
exeantion of a uorks contract, excluding uorks contract in
respect of roads, airports, railuags, transport tenninals,
bridges, tunnels and dams.

Explanation.-For the purposes of this sub-clause, "uorks
contract" means a contract wherein,-

(i) transfer of propertg in goods inuolued in the exeattion
of such contract is lettiable to tax as sale of goods, and

(ii) such contra.ct is for the purposes of carrying out,-
(a) erection, commissioning or installation of plant,

machinery, equipment or structures, uhether pre-
fabicated or otherwise, installation of electical and
electronic deuices, plumbing, drain laging or other
installations for transport of fluid.s, heating,
uentilation or air-conditioning includirtg related pipe' utork, duct uork and sheet metal utork, thermal
insulation, sound insulation, fire proofing or u)ater
prooftng, lift and escalator, fire escape stairca.ses or
eleuators; or

(b) conslruction of a neut building or a ciuil structure or
a part thereof, or of a pipeline or conduit, pimaily
for the purposes of commerce or industry; or

(c) construction of a new residential complex or a part
thereof; or

(d) completion and finishing services, repair, alteration,
renouotion or restoration of, or similar seruices, in
relation to (b) and (c); or

(e) turnkeg pt ojects including engineeing, procurement
and construction or commissioning (EpC) projects;

\
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The Appellants have to submit that the Order docs not demonstrate

in reasonable detail the satisfaction of either of the two conditions.

The first condition for treating a transaction as works contract is

that the transfer of propert5r in goods involved in the execution of

such contract is leviable to tax as sale of goods. Neither the SCN

nor the OIO at any point of time, refer to this vital condition nor is

there any demonstration of how this condition is satisfied. In fact,

the OIO, by d,emandlng a serr lce tax on tlre entlre oalue of the

cont"act negates thls wry condltlon and therefore the OIO ls

selt confllctlng

The Appellants have to submit that though they are paying sales

tax on the agreement for construction, the mere act of paying the

sales tax does not demonstrate that the sales tax was actually

leviable and the condition of works contract requires that the sales

tax was actually leviable. As stated earlier, the issue regarding the

applicability of sales tax on such transactions is pending before the

Supreme Court.

The Appellants have to further submit that the role played by them

is much wider than that of mere construction. We typically

undertakes numerous activities like

o Evaluation / Acquisition of a Site

. Removal of Encumbrances

. Demolition

. Layout Planning & Approval

o Purchhse of Additional TDR

r Construction

. Sale

(, to\€.33S
Possession & Maintenance

r.il
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. Society Formation & Handing over

All the above steps are performed by the Appellants for self and are

not performed specific for any buyer or prospective buyer. In fact,

the approval of the standard layout is obtained by the Appellants

without any consultation with the buyers and much before the

buyer even knows the Appellants.

The Appellants therefore have to submit that merely entering to co-

terminus agreements in case of financing requirements do not

change the substance of the transaction to that of provision of

works contract services.

Further, the Supreme Court judgment of K Raheja Development

Corporation v State of Karnataka 2OO5-^tlOL-77 -SC-CT, which is

the sole basis for treating the transaction as works contract was

rendered in the context o[ works contract tax. Under the Karnataka

GST, the delinition of works contract was specifically including

clevelopment contracts, which is not the case with the service tax

law, which includes only construction contracts. Further, the scope

of development contracts is much wider than that of construction

contracts and construction is just one of the responsibilities of the

said contract.

The Appellants have to submit that even if a view is taken that

there is some element of service embedded in the transaction of sale

of immoveable property, the same is taxable only with effect from

3.t2

4. Eten if a view 7s taken that there ls some element o! servtce embedded
in the transaction of sale of immoaeable propertg, the same is taxable
onlg utlth etlect from O7,O7.2O1O o,nd thal too und.er a d{ferent
classif;ccrtlo n of "Construction o/ Resl d.ential Complex Senfice"

4.7.
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Ol.O7 .2OlO and that too under a different classification of

'Construction of Residential Complex Service"

The Appellants submit that in order to impose service tax on the

service component embedded within a transaction of sale of

immoveable property where sbme amounts are received before the

completion of construction, an Explanation was inserted to section

65(lO5l(zzzhl with effect from O1.O7.2O10. The said Explanation is

reproduced below:

Explanation.-For the purposes of this sub-clause, construction of a
complex uthich is intended for sale, wholly or partlg, bg a builder or
anA person authorised bg the builder before, duing or after
construction (except in cases for uhich no sum is receiued from or on
behalf of the prospectiue buger bg the builder or a person authorised
by the builder before the grant of completion certificate bg the
authoritg competent lo issue such certifrcate under ang lana for tle
time being in force) shall be deemed to be seruice prouided bg the
builder to the buger.
In this context, it has been clariliedT as under:

8.2 As regards pagment made by the prospectiue buyers/ flat
ou)ners, in few cases the entire ansideration is paid after the
residential complex has been fullg deueloped. Thzs is in the nature of
outight sale of the immouable propertA and admittedly no seruice
tax is chargeable on such transfer. Howeuer, in most cases, the
prospectiue buger books a flat before its construction
commencement/ completion, paAs the consideration in instalments
and takes possession of the propertg when the entire consideration
is paid and the construction is ouer.
8.3 In some cases tLrc initial transaction betueen the buger and the
builder is done through an ir-stntment called 'Agreement to Sell'. At
that stage ne.ither the full consideration is poid nor is tLLere ang
transfer in ounership of the propertg although an agreement to
ultimatelg sell the propertg under settled terms is signed. In otter
words, tLE builder continues to remain the legal owner of the
propertA. At the conclusion of the contract and completion of the
paAments relating thereto, another instrument called 'Sale Deed' is
exedtted on paAment of appropriate stamp dutg. This instrument
represents the legal transfer of property from the promoter to tLte
buger.
8.4 In other places a different pattern is followed. At the initial stage,
instruments are created between the promoter and alt the
prospectiue bugers (uthich mag include a person who has prouided
the uacant land for the construction), known as 'Sale of lJndiuided
Portion of The Land'. This instrument tra nsfers the propertg ight to
the buyers though it does not demarcate o part of land, which can

g!€,31s t
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