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be associated with a partianlar buger. Since the uacant land hos
Iouter ualue, this system of legal instntmentation has been deuised
to paV lesser stamp dutg, In ,nanA cases, on instrument called
'Construction Agreement' is parrallelg exeatted under which tte
obligations of the promoter to get propertg constructed and that of
the buyer to pag the requi.red consideration are incorporoted.
8.5 These different patterns of execution, tenns of pagment and
legal fonnalities haue giuen ri"se to confusion, di.sputes and
discrimination in terms of serttice tax pagment.
8.6 In order to achieue the legislatiue intent and bring in paitg in tox
treatment, an Expla nation is being inserted to prouide that unless
the entire pogment for the propertg i.s paid bg the prospectiue buger
or on his behalf after the completion of construction (including its
certification bg the local authorities), the actiuitg of construction
utould be deemed to be a taxable seruice prouided. bg the
builder/ promoter/ deueloper to the prospectiue buger and the sentice
tax uould be charged accordinglA. This uould onlA expand the
scope of the existing seruice, which othenaise remain unchanged.

4 .4. The Appellant therefore submits that the demand raised for the

period prior to the date of the explanation is inserted is incorrect.

The explanation is inserted with effective from O1.O7.2O1O but the

demand raised in the instant case is for the period 1.6.2O07 to

31.12.201oand therefore the demand raised for the period prior to

Ol.07.2OlO is bad in law. The clarification issued by board TRU

vide D.O.F No. 334/1/201O-'I'RU dated 26.02.2O1O it was stated

that in order' to bring parity in tax treatment among different

practices, the said explanation of the same being prospective and

also clarilies that the transaction between the builder and buyer of

the flat is not taxable until the assent was given to the bill. Hence

this shows that the transaction in question is not liable to service

tax for the period prior to Ol.O7.2OlO.

4.5. The Appellants further submit that even for periods after

0 1 .07.20 I o, the service tax could be demanded only under the

category of Construction. of Complex Services and not under the

category of Works Contract Services because the deeming fiction to

tax the service cornponent embedded in the transaction is brought
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about only undcr the category of Construction of Complex Services

and not under Works Contract Services

The Appellants further submit that the need to "deem" a

transaction to be a service can arise only in a case where the

transaction is.not understood to be a service in normal parlance.

Thus, through the insertion of the Explanation, the Legislature has

clearly accepted the proposition that the transaction is not a service

in normal parlance. As such, service tax can be demanded only

under the decming provision and not under any other normal

provision like Works Contract Services.

The above submissions are without prejudice to our earlier

submissions that in view of the fact that the transaction constitutes

a sale of immoveable property, the same cannot be deemed to be a

service at all.

Without prejudice to the foregoing, Appellant submits that Trade

notice F. No. VGN(3O)8O/Trade Notice/lO/Pune dated 15.O2.2O11

issued by Pune Commissionerate, has specifically clarified that no

service tax is payable by the builder prior to 01.07.2O1O and

amounts received prior to that date are also exempted.

The Appellant further submits that the Honorable Tribunal of

Bangalore in the case of Mohtisham Complexes (P) Ltd. vs

Commissioner of C. Ex., Mangalore 20ll (O2ll STR O55l (Tri.-Bang)

stating that thc explanation inserted to Section 65(105)(zzzh) from

Ol.O7.2OlO is. prospective in nature and not retrospective. The

relevant extract of the subject case is reproduced here under:

"In other utords, the present ccse is covered bg the sihtation
envlsaged ln the tlr.o.ln pdrt oJ the Explano.tion, therebg
tneaning that the appellant as a builder cdnnot be deemed to
be service provlder uis-cr-uis prospectlve bugers oJ the
bulldlngs. The deetnlng provislon uould be applicable only
Jron 7-7-2O7O.Our at.tentiort, has also been taken to the texts of
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certain other Explanations ftgur q urrder Section 65(105). In some of
these Explanations, there is an express mention of retrospectiue
effect. Therefore, there dppeo.rs to be substance ln the leanted
counsel's argunent that the deemlng provislon contalned ln
the explanation added to Section 65(1o5)(zzq) and (zzzh) of the
Flnrrnce Act, 7994 utlll haae onlg prospectlue eJfect from 7-7-
2OTO.Apparentlg, prior to this date, a builder cannot be deemed to
be seruice prouider prouiding anq seruice in relation to
industial/ commercial or residential complex to the ultimate buyers of
the propertg. Adtnlttedlg, the entlre dispute ln the present ctrse
lies prlor to 7-7-2O7O. The appellant has mo;de out prlma facie
ccse agclnst the lmpugned demand of sen:dce tax and the
connected penaltu.

Appellant submits from the above, it is evident that there shall be

no liability for the receipts received for the period prior to 01.07.1O.

The Appellant further submits the Honorable Tribunal of Delhi in

the case of Ambika Paints Ply & Hardware Store Vs Commissioner

of Central Excise, Bhopal 2012 (271 STR 7l (Tri-Del) has held as

under:

"Hon'ble Gau. High Court in the case of Magas Construction Put. Ltd.
u. Union of India (supra) has held that construction of residential
complex bA a builder/ deueloper against agreement for purchase of
flat uith the anstomers is not seruice, but is an agreement for sale of
immouable propertg.
Hontrle Punjab & Haryana High Court in the case of G.S. Promoters

v. Union of India (supra) cited by the learned SDR has only upheld

the validity of the explanation added to Section 65(zzzhl by the

Finance Act, 201O.

"Moreovcr, we find that it is only w.e.f. l-7-2O1O, that explanation
was added to Section 65(zzzhl of the Finance Act, 1994 providing
that for the purposc of this sub-clause, construction of a complex
which is inter-rded for sale; wholly or partly, by a builder or any
person authorized by the builder before, during or after
construction (except in cases for which no sum is received from or
on behalf of prospective buyer by the builder or a person authorized
by the builder before the grant of completion certificate by the
authorizcd competent to issue such certificate under any larv for
the time being in forcc, shall be dcemed to be service provided by
the buildcr to the buyer. ?hls legal fictton introduced bg
explanatlon to Sectlon 65(zzzh) hos not been glven
retrosltectlue etJect. ThereJore, for the perlod Prior to 7-7-
2O7O, the dppellant's actlultg cannot be treated as serolce
proulded bg then to thelr customers. In respect oJ the Period
prlor to 7-7-2O1O same uieut has been expressed by the Board
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in tts Circular No. 7O8/2/2OO9-5.7., dated 29-1-09. Wc are,
thercfore, of prima facie view that the impugned order is not
correct."

The Appellant submits that the Ld. Respondent vide para 16.2 of

the impugned order alleges that since the construction agreement is

entered into by Appellant after the execution of the sale deed, the

Explanation inserted with effect ftom O1.O7.2010 is not applicable

therefore Appellant is liable for the service tax. The Appellant

wishes to rely on Board Cirrular D.O.F. No. 334/ 1/2Of 0-TRU,

dated 26-2-2010

8. Serrolce tax on constructlon serulces
8. 1 The seruice tax on constntction of commercial or industrial
construction seruices was introduced in 2OO4 and that on
construction of complex u.tas introduced in 2OO5.
8.2 As regards paVnent made bg the prospectiue bugers/ flat
owners, in feu cases the entire consideration is paid after the
residential complex has been fullg deueloped. Ihis is in the nature of
outright. sale of the imntouable propertA and admittedlg no Seruice
tax is chargeable on such transfer. Howeuer, in most cases, the
prospectiue buyer books a flat before irs constntction
comtnencement/ completion, pags the consideration in instalments
and takes possession of the propertg uhen the entire consideration
is paid and the cortstrucliott is ouer.
8.3 In some cases the initial transaction betuteen the buyer and the
builder is done through an instrument called 'Agreement to Sell'. At
that stage neither the full cottsideration is paid nor is there ang
transfer in ounership of the propertg although an agreement to
ultimately sell the propertg under settled terms is signed. In other
utords, the builder continues to rernain the legal ouner of the
propertg. At the conclusion of the contract and completion of the
paAments relati.ng thereto, another instrument called 'Sale Deed' is
exeant.ed on pagment of appropiate stamp dutg. This instrument
represents the legal transfer of property from the promoter to the
buger.
8.4 In other pla,ces a dlfferent pa'ttern ls follouted. At the
lnltlal stage, lnstruments a"e created betueen ttzre promoter
c,nd all the prospectlae bugers (uthtch mag lnclude a person
uho has provided the uacant land tor the consttttctlon),
knoun crs 'Scrte of Undiutd.ed. Portion of The land'. Thls
lnstrument transfers the propertg rtght to the bugers though
it does not demarcate a part of land, whlch ca,n be assoclated
uith a partlcular buger. Slnce the uo,cant land has lower
value, thls system of legal lnstrurnentation hcs been devlsed
to pay tesser stamp dutg. In ,no,ng cases, an lnstnnnent
called 'Constttrctlon Agreetnent' ls parrallelg executed under
whlch the obllgatlons ol the promoter to get propetag
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constructed o,n,d that of the buuer to pag the required
conslde rattion are lncorporated.
8.5 These dtfferent patterns of executlon, terms oJ paynent
and legal fortnalltles have gluen rLse to confuslon, dlsputes
and. dlscrLmlntztlon ln terms of Serulce tax pdgment.
8.6 In order to ochleue the legislatlue intent and bring in
paritg ln t(Ix tredtment, an Dxplan(Ition is belng lnserted to
proolde that unless the entire pdgment for the propertg is
patd bg the prospectlve buyer or on hls behatf after the
conpletlon of constructlon (includlng tts certijlcatlon bg the
local authorltles), the actlultg of constructlon uould. be
deemed to be a taxable servlce provided bg the
bullder/promoter/deaeloper to the prospectlue buger and. the
Service tax would. be charged. accordlnglg. Thls would onlg
expand the scope of the exlsting serulce, whlch otherulse
rermaln unchanged.

The Appellant submits that the above Circular has covered both the

situations whether the construction agreement is entered into or

construction agreement is not entered into. Therefore even the

separate construction agreement entered into by the builder prior

to O I .O7.20 l0 is not liable for the service tax. Therefore the

allegation of the Ld. Respondent vide Para 16.2 of the impugned

order is not tenable.

Further, the Appellants have already demonstrated in earlier

submissions that the Construction Agreement cannot be looked at

in isolation of the Sale Agreement.

The Appellant submits that all advances received prior to

Ol.O7 .2OlO are not liable for the service tax. In this regard

Appellant wishes to rely on Notification No. 36/2O10-5T dated

28.06.2012.

"In exercise of the powers conferred by sub-section (1) of Section 93
of the Finance Act, 1994 (32 of 199a) (hereinafter refened to as the
Finance Act), the Central Gouemment, on being satkfied that it is
necessary in the public interest so to do, h.erebg exempts the taxable
seriices specified in clause (A) o.f section 76 of the Ftnance Act, 2O1O
(1a of 2O1O) other than seruices rekned to in clause (zzc) and (zzzz)
of sub-section (1O5) of section 65 of the Finance Act from so much of
the seruice tax leuiuble thereon under section 66 of the Finance Act
as is in excess of tle seraice tax calculated on a ualue which is
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Based on the hbove developments, the Appellants submit that the

service tax law has consistently provided for a differential treatment

for contractors as compared to builders and developers. This is

further evident from the fact that a different rate of abatement is

provided for the builders and developers as compared to the

contractors.

The intention of the Legislature is further evident from the fact that

in 2O 1O, when the Explanation was inserted to the definition of

taxable service relating to Construction of Complex Service, the

Legislature was aware of the two entries pertaining to Construction

of Complex Service and Works Contract Service. Though both thc

entries are similarly worded, the kgislature amended the definition

of Construction of Complex Service and also suitably notified a new

abatement rate for builders, simultaneously providing for

exemption for receipts prior to Ol .O7 .2OlO, but consciously

abstained from undertaking similar amendments under the

category of "Works Contract Services"

The above action of the Legislature of bringing about selective

amendments and also clarifying through the TRU Circular clearly

suggests that at no point of time, the Legislature intended to tax the

transactions undertaken by the Appellants under the category of

"Works Contract Services"

It is an important proposition in law that once the classification

alleged in the SCN is incorrect, the entire SCN is bad in law and the

entire demand has to fail.
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The Appellants further submit that since the SCN only alleges

categorisation under Works Contract Services, the tax cannot be

demanded under any other category either. The demand cannot be

confirmed under a category of service different than the one alleged

under the show cause notice. For the said purpose, the Appellants

rely on the decision of the Delhi Tribunal in the case of Motherson

Pudenz Wickmann Limited vs. CCE 2006 (2) STR 63 (Del Trib)

wherein it was held that if the allegation in show cause notice is for

management consultant only, question whether nature of services

provided that of Consulting Engineer could not to be considered in

the adjudication order.

The following observations of the Supreme Courts are very relevant:

5. The actlaltg 7s ellglble for exclusion being ln the nature ot
constructlon tor personal use o.f the intendlng buger

5. 1. The Appellant submit that the notice has been issued alleging

liability under "works contract service" defined vide Section 65(105)

(zzzzal of the Finance Act, 1994 and the explanation of the said

clause defines "works contact" for the purpose of levy of service tax

which inter alia includes construction of a new residential complex

or a part thereof. The dehnition of the "residential complex" has

been defined vide section 65(91a) of the Finance Act, 1995 which

the taxable object, in case the construction is performed by any
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3 Reckitt and Colernan of lndia Limited vs. CCE 1996 (88) EI-T 64 | (SC)

It will be remembered that the case of the Reuenue, which the
appellant had been required to meet ot euery stoge from the show
cause notice onwards, was that the said product was a preparation
based on starch. Hauing come to the conclusion that the said product
utas not a preparation based on starch, tLe Tribunal should haue
allowed the appeaL It uas beyond the competence of the Tribunal to
make out in .fauour o.f the Reuenue a case tuhich the Reuenue had
neuer canuassed and which the appellants had neuer been required
to meet. It is upon this ground alone that the appeal must succeed.
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person which does not fit the definition of residential complex, then

such construction would not be covered under the purview of works

contract unless specially covered elsewhere.

Appellant submits that the definition of the "residential complex" is

common for both the definition of "Construction of Complex

Service" defined under section 65(zzpl of the Finance Act and also

the for the definition of "Works Contract Service' defined vide

Section 65(105) (zzzzal of the said Act and hence any clarilication

provided for the "residential complex" is equally applicable for both

"Construction of Complex Service" & 'Works Contract Service"

Appellant submits that it has been specifrcally clarified vide Board

Clrcular No. 1O8/2/2OO9- S.T. d.ated. 29-O1-2OO9 that the

construction for personal use of the customer falls within the ambit

of exclusion portion of the definition of residential complex as

deltned under 65(9la) of the Finance Act, 1994 and accordingly no

service tax is payable on such transaction. The relevant extract of

the circular is reproduced here for easy reference:

*Furthe4 if the ultimate ou)ner enters into a Contract for constnrction
if a residentiol complex with a promoter/ builder/ deueloper, taho
himself prouides seruice of design, plonning and constntction and
after such consttuction the ultimate ouLner receiues such propertu for
his personal use, then such actiuity would not be subjected to seruice
tctx, because this case u;ould fall under the exclusion prouided in the
definition of residential complex. . . ."'

Appellant reiterates that the activity undertaken by them is squarely

covered by the Board's Circular i.e. they have entered into a construction

contract with the Ultimate owner who shall use the said propert5r for his

personal use subsequently.

5.4. The Appellant. submits that the argument is in context of single

residential unit bought by the individual customer and not the

transaction of residential cqmplex. The clarification has been
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provided based on the examination of the above argument among

others.

The Appellant submits the final clarification was provided by the

board based on the preamble and the arguments. The relevant

portion of the circular is provided here under for the ready

reference.

"... TlLe matter has been examined bg the Board. Generally, the
initial agreement between the promoters/ builders/ developers and
the ultimate outner is in the nature of 'agreement to sell'. Such a
case, ds per the prouisions of the Transfer of Propertg Act, does not
by itself create anA interest in or charge on such propertg. The
propertg remains under the ou.ntership of the seller (in the insto:nt
case, the promoters/ builders/ deuelopers). It is onlg after the
completion of the construction and full pagment of the agreed sum
that a sale deed is exeanted dnd onlA then tLrc ounership of the
propertg gets transferred to the ultimate owner. Therefore, anA
seruice prouided bg such seller in connection with the constntction of
residential complex till the exeattion of such sale deed would be in
the nature of 'self-seruice' and consequentlg would not attract seruice
tax. Further, if the ultimate ourner enters into a contro.ct forconstntctlon of a. resldentlal conptlex with a
promoter/ builder/ deueloper, who himself prouides seruice of design,
planning and construction; and after such constntction the ultimate
otaner receiues such propertg for his personal use, then such actiuitg
utould not be subjected to seruice tax, because this case uould fall
under the exclusion prouided in the deftnition of 'residential complex'.
Houteuer, in both these situations, if services of any person like
contractor, designer or a similar seruice prouider are receiued, then
such a person uould be liable to pag seruice tax..." (Para 3)

The Appellant submits that the clarification provided above is that

in the under nrentioned two scenario service tax is not payable.

a. For service provided until the sale deed has been executed to

the ultimate owner.

b. For service provided by entering into construction agreement

with such ultimate owner, who receives the constructed flat for

his personal use.

The Appellant submits that it is exactly the facts in their case' The

first clarification pertains to consideration received for construction

in the sale deed portion' The second clarification pertains to
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construction in the construction agreement portion. Therefore this

clarification is applicable to them ibid.

The Appellant submits that the circular has very narrowly

interpreted by the department without much application of mind

and has concluded in Show Cause Notice that if the entire complex

is put to personal use by a single person, then it is excluded. The

circular or the definition does not give any meaning as to personal

use by a single person.

'the Appellant submits that where an exemption is granted through

Circular No. lO8l2l2O09-S.T., dated 29-l-2O09, the same cannot

be denied on unreasonable grounds and illogical interpretation as

above. In the definition " complex uhich is anstructed bg a person

directlg engaging any other person for designing or planning of tlle

lagout, and the construction of such complex is intended for

personal use as residene bg such person. " Since the reference is

"constructed by a person" in the definition, it cannot be interpreted

as "complex ivhich is constructed by ONE Person....." similar the

reference "personal use as residence by such person' also cannot

bc interpreted as "personal use by OIIE persons" Such

interpretation . would be totally against the principles of

interpretation of law and also highly illogical. Appellant submits

that with the above exclusion, no service tax is payable at all for the

consideration pertaining to construction service provided for its

customer and accordingly the.impugned is void abinitio.

Without prejudice to the foregoing, the Appellant submits that

assuming but not admitting that when the entire residential

complex is meant for a person for his personal use, then such

complex falls under excluded category is to be considered as
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interpreted by the impugned order, then the entire section 65(9la)

gets defeated as in case complex belonging to single person there

would be nothing called as a common area, common water supply

etc. the word "common" would be used only in case on multiple

owner and not in case of single owner, therefore the interpretation

of the department is meaningless.

Appellant submits that the impugned order is silent on the

allegation as per SCN relating to usage of the complex by a single

person, and has concluded that "Howeuer, tle said exclusion is not

applicable to the indiuidual residential units in a complex hauing

more than tuelue residential units" but has admitted the complex

intended for the personal use is excluded, the impugn notice has

failed to give the reasoning as the logic or reasoning for such

conclusion but has just plainly extracted the definition and has

come to such conclusion and hence the same improper. In the

instant case all the residential units are for the personal use and

hence the complex cumulative of such residential units which is

used for the personal use becomes a complex for personal use

which has been totally ignored.

Appellant submits. that it is very clear that the very reason for

issuance of the circular is to clarify the applicability of residential

unit and not the residential complex. If the interpretation given by

the I-d. Respondent is correct the Board could have clari{ied that

much only. The interpretation given by the ld. Respondent is

nowhere whispered in the Circular and it is a bland statement

therefore the allegation of the Ld. Respondent is not tenable.

Appellant further submits that non-taxability of the construction

provided for an individual customer intended for his personal was
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also clarified by TRU vide its letter dated F. No. B1/6/2OO5-TRU,

dated 27-7-2OO5 during the introduction of the levy, therefore the

service tax is not payable on such consideration from abinitio.

Relevant Extract

^ 13.4 Hou.teuer, resid.ential complex hauing onlg 72 or less
residential units utould not be taxable. Similarlg, residential
complex constructed bg an indiuidual, uhich is intended for
personal ase os residence and is constructed bg directlg auailing
seruices of a constntction seruice prouider, is also not couered under
the scope of the seruice tax and not toxable"

5. 14. Appellant further submits that Supreme Court in Commissioner of

Cusroms, Calantta & Otlers v. lndian Oil Corporation Limited- &

Another, (2OO4) 3 SCC 488, after examining the entire case law,

culled out the following principles:

" Although a ciranlar is not binding on a court or an assessee, it is not
open to the Reuenue to raise a contention that is contrary to a
binding circular by tlrc Board. Wlen a ciranlar remains in
operation, tLLe Reuenue is bound bg it and cannot be alloued to
plead that it is not ualid nor that it Is contrary to the tenns of the
stdtute-
2. Despite the decision of this Court, the Department cannot be
pennitted to take a stand contrary to the instntctions issued bg the
Board.
3 .A slaus-cause notice and demand con't"dry to the exlstlng
clrculars o:f the Board are ab tnltlo bad..
4. It Is not open to the Reuenue to aduance an argument or file an
appeal contrary to the ciranlars.'

In the Instant case, the show cause notice has been issued contrary to the

directions of the CBBC Circular lOAlO2l2OO9 S.T. dated 29.OL,2OO9.

Based on the above judgment the entire proceedings under the subject

order is void abinitio and should be quashed.

5. 15 Without prejudice to the foregoing, the Appellant further submits

that various decision have been rendered relying on the Circular

lO8 as under
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5.15. l. M/s Classic Promoters and Developers, M/s Classic

Properties v/s CCE Mangalore 2OO9-TIOI -11O6-CESTAT-

Bang,

5. 15.2. M/s Virgo Properties Pvt Limited Vs CST, Chennai (Dated:

May 3 2O 1O) 20 lO-TIOL- 1 142-CESTAT-MAD,

5. 15.3. Ardra Associates Vs. CCE, Calicut - [2OO9] 22 ST"t 45O

(BANG. - CESTAT)

5.15.4. Ocean Builders vs Commissioner of C. Ex., Mangalore 2O10

(Ol9) STR O546 Tri.-Bang

5. 15.5. Mohtisham Complexes Pvt. Ltd. vsCommr. of C. Ex.,

Mangalore 2OO9 (016) STR 0448 Tri.-Bang

5.15.6. Shri Sai Constructions vs Commissioner of Service Tax,

Bangalore 2OO9 (016) STR 0445 Tri.-Bang

5. 16. The Appellant submits that Ld. Respondent vide Para 16. 1 of the

impugned order alleges that 'For tle instance in tle case of M/s.

Classic Promoters and Deuelopers, M/s. Classic Properties Vs. CCE

Mangalore [2OO9-TIOL-11O6-CESTAT-Bang] it is only inteim order

while disposing tle stag application and has not attained finalitg".

5.L7. The Appellant submits that ld. Respondent has not relied on the

Stay order given by the Hon'ble CESTAT since it is interim order.

The stay order of the Tribunal has categorical finding that the

individual flats constructed for personal use covered under the

exclusion clause and hence the Appellant has prima facie of the

case and hence the amounts adjudicated in the order are waived.

Just because it is an order of stay, the intention of the decision and

prima facie of the case cannot be ignored.

5.1g. The Appellant submits that submits that td. Respondent vide Para

16.1 of the impugned order relied on M/s LCS City Makers Pvt' Ltd
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Vs CST, Chennai Bench, (Final order No. 5O7/ 12 dated O3.O5.2O12)

to conclude that one person should use the total complex for the

personal use. It is submitted the said circular 108 deals with two

portion viz. "self- construction" i.e. construction upto sale deed and

"personal use" i. e. construction intend for the personal use of the

customer, the decision rclied on by the Respondent deals only with

the self-construction and the ground taken by the Appellant here is

the personal use and hence this decision is not having any bearing

in the present case.

6. There are tundamental errors 7n the quant:lficatlon of the senice tax
demand

6.1. The Appellants have to submit that notwithstanding the basic

ground that service tax is not payable at all, even if it is ultimately

held that service tax is indeed payable, there are fundamental

errors in the manner of quantification of the service tax demand.

The said errors are summarized hereunder:

6.1.1. There is a mismatch in the calculation of the gross receipts

on which service tax is demanded

6.7.2. The benefit of reduction on account of materials as

statutorily provided under Rule 2A of the Service 'fax

(Determination of Value) Rules, 2006 has not been granted.

In the alternative, the benefit of composition scheme should

. be granted

6.1.3. CompositionBenelit

6.1.4. CENVAT Credit is not granted

6.2. Each of the above aspects are explained in detail in subsequent

submissions.
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In Re Compllatlon of the gross recelpts

6. 1.1.1 The gross receipts has been compiled by the Department based on

the books of accounts submitted by the Appellant, however there

seems to be a gross error in compilation of the receipts since the

same is not matching with to our books of accounts. The SCN has

estimate of receipts excluding the value of sale deeds is Rs.

13,81,56,949/- against the actual receipts of Rs,9,77,97,1541-.

For instance in the month of April 2OO8 the actual receipt is

Rs.22,97 ,172 / - whereas the receipts considered by SCN is

Rs.33,32,201/ -.The compilation of the gross amount received and

. the bifurcation thereof towards Sale Deed, Construction Agreement

and other amounts has been given in the annexure to this appeal

which has been duly certified by the Chartered Accountant and the

certificate has been enclosed.

6.1.1 .2 Appellant submits that the fact finding authority is the original

adjudication authority and in case the same has been erred by him

or ignored by him then the last resort for the fact finding would be

the CESTAT. In case such facts are not considered at this stage the

same would not be admitted by any higher Judicial forum and this

would lead to gross injustice to the appellant.

In re: QudntlJlcatlon ol Demand - Rule 2A of Senrd.ce Tax (Detertnlnatlon

o! Value) Rules, 2006

6.1.2.1 Appellant submits that the demand had been confirmed on the gross

amount at the full rate of service tax. However if at all service tax has

to be paid, the same under Works Contract Service, the value of

works contract must be determined as per Rule 2A of Service Tax

(Dctermination of Value) Rules, 2006, which is equivalent to the gross
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amount charged for the works contract less the value of transfer of

property in goods involved in the execution ofthe said works contract.

The Appellant submits that in so far as levying service tax on the

value of materials is involved in the said Works Contract is concerned,

it is Ultra-Vires the constitution as Article 265 of Constitution of India

clearly stated that iVo tax can be collected uithout the authoritg of l,aw.

In the present case, Department has no authority to levy service tax

on the materials portion involved in the contract.

The Appellant submits that 6th line of the Para 16.5 of impugned

order alleges that 'if is also pertinent to mention that it has clearlg be

brought out in tLrc notice that the gross receipts were taken in to

account as notice.e fails to submit the details of tle ualue of transfer of

property in goods."

The Appellant submits that in reply to show cause notice they have

given the material consumption statement showing the total value of

the material consumed during the material period. But the Ld.

Respondent has not given the benefit of the Rule 2A of Service Tax

(Determination of the value) Rules, 2OO6.The Appellant submits that

the allegation of the Ld. Respondent in this regard vide 16.5 of the

impugned order 'howeuer, in the instant case the noticee could not

produce ang meaningful doanmentary euidence except submitting a

mere statement of consumption of the materials. On perusal of the

same, it is obserued that the statement uas giuen uithout ang

supporling doanmentary euiden<p. Further, the statement does not

spectfg at least that the said consumption pertains to the impugned

project".

The Appellant submits that td. Respondent is alleging that Appellant

has not produced the meaningful documentar5r evidence therefore the

o
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benefit of dcduction has not given. The [d. Respondent has made

bland allegation and has not explained what constitutes the

meaningful documentary evidence and what not constitutes

meaningful documentary evidence. It is obvious that in works

contract material should be transferred along with provision of the

service. The Ld. Respondent has not came with different figure of

value of material consumed to oppose the figure of material

consumption given by the Appellant, in that scenario it is

unreasonable to deny the deduction provided under the Rule 2A of

the Service tax (Determination of value) Rules, 2006 to the Appellant.

The Appellant submits that Ld. Respondent vide 16.5 of impugned

order alleges that "further the statement does not spectfV at least that

the said consumption perlains to impugned project." The allegation in

the show cause notice pertains to only one project. When the subject

matter is only about one project there should not be any doubt about

the value of material produced pertains to which project. The value of

material consumed statement along with invoices (documentary

prooQ has been enclosed along with this appeal memo therefore

there shall not bc acrvice tax on value ofthc material.

6.1.2.7 The Appellant submits that in the case of Indian Railways C & T Corp.

2oro (2ol S.T.R. 437 (Delhi HC)-

"The legal propositiorts, which emerge frorn a careful analysis of the
aboue-refened decisiorts, can be sumrnarized as under :-
(a) It is open to the States t.o leuy sales tax/ Value Added Tox, on the
whole of the consideralion, in transactions of sale of goods, such as
sale to a cltstomer in a restaurantt, irrespectiue of the incidental element
of seruice which is necessarily inuolued in sale of goods of this nature;
(b)If the transrrctlon betuteen the parties ls couered under Artlcle
366 (29A) oJ the Constitution, it ts permlsslble Jor the St<rtes to
leag and. collect sales taxfllalue Added Tax on the ualue of the
goods lnoolaed ln the executlon of th:e tro.rtso;ctlort. It is not
pennissible to leog sales tdx/Vdlue Ad.ded Tax in respect of
seruice component oJ such comltosite transactlons"
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Appellant submits that what emerges from the above judgment is that in

case of a composite transaction the state are not permittcd to levy sales

tax/ VAT in respect of service ccimponent of such composite

transactions. Therefore, similarly applying this rationale in case of

Construction contracts which is covered under Article 366 (29A) of the

Constitution service. tax cannot be levied ba tlle Union on the component

of goods. Therefore, impugned order levying service tax at 12.360/o on

amounts received from the customer is void ab initio and not legally

sustainable, which should be quashed in the hands of Hon'ble Tribunal.

6.1.2.8 The Appellant submits that in the case of Deluxe Color Lab Pvt. Ltd

Vs. CCE, Jaipur 2OO9 (13) S.T.R. 605 it was held that-

6.t.2.9

" The Supreme Court found that out o:f vo,rtous cornposite
transactions enulsaged ln d{Jerent s-ub-clauses of clause 29-A -

'uorks contro.ct', 'hire purchase contract' o.nd 'catering
contract'- couered bg sub-clauses (b), (c) & A of clduse (29A) -

lnuolue the Jictlon oJ deemed sale, and out oJ these three, works
contract and catertng contract lrutolae the eletnents of seruice
and sale at the sanne time (sce para 44 of the BSNL judgment
above).
It roould thus appear that the decision ln BSNL case lags doutn

the lau that uorks contract (and also cdtering contract) lnvolves

the element of both sale o.nd sert ice contract o,nd that the

senldce and sale elements co.n be split up. That being so, we do not

find any merit in the submission of the Revenue that the decision in

BSNL case cannot be treated as an authority on the issue of service

tax. IJ the photographg serulce ls c 'urorks contract', lt would

follout thcf lt lnvolues the element of both sale and. servlce, a;nd

the sale portfion of the acttultg or transaction cannot be

lncluded ln the taxable value oJ serv1ce................'Sale' o;nd.

'Serulce' co,nnot stand in the sanne box. Sale co.nrrot be treated

cs seruice o,nd alce aersa..o Appcllant submits that from the above

judgmcnt it emergcs that in case of a compositc contract of nature

odg.33s
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specificd in Article 366 (29A1 particularly the Works Contract and

Catering contract both the elements of sale as well as service is

involved and the sale portion cannot be included in the taxable value

portion for the purpose of service tax, therefore impugrred order is

levying service tax at 12.360/o on amounts received from the customer

which is ex-facie and illegal.

The Appellant further submits that the question came for

consideration in Builders' Associafion of India & Ors. v. Union of India

& Ors. [(1989) 2 SCC 645] and M/s. Gannon Dunkerleg& Co. &Ors.v.

State of Rajastlwn &Ors. [(1993) I SCC 3641. It has expressly been

laid down therein that the effect of amendment by introduction of

clause 29A in Article 366 is that by legal fiction, certain indivisible

contracts are deemed to be divisible into contract of sale of goods and

contract of service. ln Ganrnon Dunkerleg case (supra), it had been

held :

" Keeping in uieu.t the legal fiction introduced bg the Fortg-sixth
Amendment u.tLrcrebg the works contract which utas entire and
indiuisible hos been altered into a contract uthich is diuisible into one for
sale of goods and other for supplg of labour and seruices, the ualue of the
goods inuolued in the exeantion of a utorks contract on uhich tax is
leuiable must exclude the charges which appertain to the contract for
supply of labour and seruices."

6.1.2.11 Applying the sarre rationale, in the present case service tax should be

collected on charges which appertain to the contract for supply of

labour and services and should not be levied on the value of goods

involvcd in the execution of the Works Contract.

In Re: BeneJlt of composltlon

6.1.3.1 Appellant submits that Rule 3 (1) of the Works Contract (Composition

Scheme for Payment of Service Tax) Rules, 2O07

' 
" Notwithstanding anAthing contained in section 67 of tle Act and rule
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2A of (1) the Seruice (Determination of Value) Rules, 2OO6, the person
liable to pay seruice tax in relation to u.torks contract seruice shall haue
the option to discharge his seruice tax liabititg on the utorks controct
seruice prouided or to be prouided, lnstead o:f paglng sen lce tax dt
the rate spec{7ed ln sectlon 66 of the Act, by paging an amount
equiualent to ttDo percent* of the gross amount charged for the works
contract'

* [increosed to four per cent for the notice peiod]

6.1.3.2 Appellant also wishes to draw attention to Rule 3 (3) of the said rules

extracted as under

"The prouider of taxable seruice who opts to pag service tax under these
rules shall exercise such option in respect of A WORI<S COI\|:[RAC?
pior to PAYMENT O.F. SERWCE TAX tn respect of THE SAID IIZORI(S
CONTRACT and the option so exercised shall be applicable for the entire
tuorks eontract and shall not be uithdra utn until the completion of the
said utorks contract"

6.1.3.3 Appellant submit that from thc above provision, it is clear that other

alternative payment mechanism for the works contract in case not

opted for Rule 2A valuation would be to pay at a composition rate of

2o/o f 4o/o on the gross amount charged. However such composition has

not been extend in the impugned order on the following regards

6.1.3.4 That service tax was already paid before exercising the option

6. 1.3.5 Entire project has been treated as one contract and hence such

benefit is not allowed for all the flats.

In re: Each resldentlal unlt ls a u)orks contno.ct

6.1.3.6 The Appellant submits that restriction if at all applicable is for the

ongoing works contract and not ongoing residential housing project.

The impugn order has denied the ground of exclusion from the

residential complex definition stating that in the instant case each

residential unit is used for the personal use and not the complex, and

hence it is evident that each unit is treated separately and governed

by a separate contract and hence if at all the restriction is to be made

the same is to be on those flats on which payment has been made

prior to Ol.06.2007 and not for those flats for which the first payment
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was received after 0I.06.2OO7 and payment of ST was made under

composition scheme.

The impugned order in Para 16.4 has brought out its own theory that

construction of entire residential complex is subjected to levy of

service tax and accordingly the entire complcx is one works contract

in terms of clause (c) of explanation under works contract service and

Ld. Respondent has not assigned any reasons for such conclusion.

The Appellant submits term Contract has been defined in the Black

Laws Dictionary as an agteemcnt betueen tlaoo or more partles

creating obligations that are enforceable and otherutise recognizable at

lau. William R. Anso6 Principles of lau of contract (Arthur L.Corbined

3d Am ed 1919) deftnes as

"The term contract has been used indifferentlA to rekr three diJferent
things (1) serles oJ operatlue acts bg the portles resultlng 7n neu.t
legal relatlons, (2) the phgsical doatments exeanted bg the parties as
the lasting euidence of their hauing perfonned the necessary operatiue
acts and ako ant operatiue facts in itself, (3) the legal relations resulting
from the operatiue acts consisting of a right or rights in personam and
their corresponding duties, accompanied by certain powers, piuileges
and imnwnities. "
Therefore from the above, it is clear that for a contract there must be

agreemcnt between two or more parties, a housing project as whole

cannot be termed as A WORKS COI\IIRACT.

The Appellant submits that in Gerald Dworkin Odgers Construction of

Deeds and statutes deeds wcre defined in following terms-

" All deeds are documents but all documents dre not deeds. For
instonce, a legend chalked on a brick wall or a writing tattooed on a
sailort back mag be doalments but theg are not deeds. It must be in
witing and writing on paper or its like eg.Vellum or parchment. Ang
instrument under seal ls a deed. lt made betuteen prloo;te
persons. It lrnust be slgned, sealed and delltered.,
Therefore, in the present casc every sale deed is separate contract by

itself and the rule intcnded to deny composition scheme for a works

contract and not for all works contract in a housing project. Hence,

6. 1.3.9
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since each contract (sale deed) entered into with each owner is a

separatc works contract and benefit of composition should be given to

each contract (sale deed) entered into on or after 01.06.2OO7 and

where payment has not been made otherwise than for composition

scheme.

6.1.3.10 Appellant submits from the above flats on which no ST was paid prior

to 01.06.0O07 in Phase I of the Gulmohar Gardens would be eligible

for the composition scheme and in the fact that the GHMC permit

order to undertake the construction has only been issued for Phase-II

on OI.O4.2OO9 i.e. after 1.6.2007 the benefit of composition scheme

should be made available in case of all the customers pertaining to

Phase-II in toto. (Copy of the GHMC permit order enclosed for

perusal).

6.1.3.1 I The Appellant relies on the case of Viswas Promoter Pvt. Ltd. Vs. Asst.

Comm. Of Income Tax [20131 29 taxmann.com 19 (Madras). Wherein

the Hon'ble High Court has held that-'T.ssessee claimed proportionate

deduction under section BO-IB(1O) for those blocks uthich utere of less

than 15OO scrytare feet area - Assessing Ofiicer denied proportionate

deduction on ground that each block could not be considered as a

separate 'lousingproject' - Whether going bg dejinition of 'housing

project' as giuen in section BOHHBA each block in a larger project had to

be taken as an independent 'housirtg project' for purpose of claiming

deduction under section BO-IB(1O) - Held, yes" Appellant submits that

the facts of the above case are applied to this case then each Phase

can be considered as a separate project and the benefit of composition

can be given to those receipts from flats which are in Phase-ll.
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Appellant submits that the impugned order has relied upon in Para

16.4 on the Nagarjuna Construction case by Hon'ble Apex Court vide

20I2-TIOL-IO7-SC-ST. However, appellant submits that in the

impugned case the court has categorically lnade a finding that the

Court has merely held that whether the circular issued by the board

is in line with the rules made in this regards and it has concluded

that circular is not prejudicial to the rrrles, however the court has not

discussed about the validity of the rules as such which was clearly

stated by the Apex court in the said case. However, in the present

case appellant is challenging the very rule which requires appellant to

do an impossible thing and which is prejudicial to the assessee who

are tax compliant and favorable to the assessee who have not been tax

compliant.

Appellant submits that since every sale deed is separate contract by

itself and each contract (sale deed) entered into with each owner is a

separate then for all those sale deed prior to 01.06.2007 the

classification should not be changed in view of the Circular No.

9a/l/2OO8 and, they should continue to be classified under

Construction of Complex service and appellant should be entitled to

take the abatement of 670/o as specified under Notification No. 1l2006

amended from time to time.

The Appellant relies on the case of Lanco Infratech Vs. CST,

Hyderabad 2}ll(231 S.T.R. 351 as affirmed by Andhra pradesh High

Court 2Ol2 (275lr E.L.T.32 states that - 'the learned Counsel submits

that, even if it be assumed that the Department is entitled to demand

Sersice Tax at the normal rate for the period of dispute, the quantum

of demand is liable to be revised- It is submitted that abatement from

taxable value to the extent of 67oh should have been allowed to the
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appellant in terms of Notification No. I /2006-

s.T...............

In the result, we are inclined to grant the benefit of abatement from

taxable value of the works contract service under Notification No.

1/2006-5.T., for the present purpose" Therefore, in the present case

the show cause notice dated 23-IO-2OO8 proposing service tax,

interest and penalty during the period from June, 2AO7 b March,

2OO8 to M/s Lanco Infratech on the ground that the petitioner was

not eligible to avail the benelit under the Composition Scheme, and

they had to pay service tax at the full rate of 12.36%o. confirmed the

demand of service tax of 7,78,34,714/-, however the Honble

CESTAT granted benefit of Notification No. 1/2OO6-5T, since the facts

under the present case are similar to the above case the benefit of

abatement should be granted for all those contract (sale deed) entered

into with each owner prior to Ol.06.2007 .

In Re: CEIWAT Credlt hqs not been granted

6.1.4.1 The Appellant further submits that where the Value of Work Contract

Service shall is .determined as per as per Rule 2A of Service Tax

(Determination of Value) Rules, 2OO6, he shall also be entitled to

utilize CENVAT Credit on Inputs, Input services and Capital goods

which is Rs.1, 92, 6271-. Tlrre Ld. Respondent vide Para 16.6 of the

impugned order has given the finding that Appellant can avail the

Cenvat Credit and hence therc is no dispute in this regard.
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7. Non conslderatlon of aubmissions vis-i-vis violation of the princlplee of

natural Justice

7.1. The Appellant submits that the impugned order is ex-facie illegal and

untenable in law since the same is contrary to facts and judicial

decisions.

7.2. The Appellant submits that the SCN is issued based on mere assumption

that Central Government has power to tax the sale of apartments and

unwarranted inference without considering the facts, the scope of

activities undertaken and the nature of activity involved, incorrect basis

of computation, creating its own assumptions, presurnptions and many

other factors discussed separately Supreme Court in case Oudh Sugar

Mills Limited v. UOI, 1978 (21 DLT 172 (SC) has hetd "ue must hold that

the ftnding that 11,6O6 maunds of sugar were not accounted for bg tlrc

appellant has been arriued at without any tangible euidence and is based

onlg on inferences inuoluing unutarranted assumptfons. The finding rrs thus

uitiated by an error of law. Such show cause notices are not sustainable

under tte law" Therefore, on this cor:nt alone the entire proceedings in

the subject SCN requires to be set aside.

7.3. The Appellant submits that the impugned order is in violation of the

principles of natural justice, as the submissions made by the Appellant,

which are meritorious, have not been adverted to or rebutted. The

Appellant submits that the following vital submissions were made

before the td. Respondent vide SCN reply but Ld. Respondent has

totally ignored the same while passing the impugned order:

a. Applicability of Circular No. 98/ 1/2OO8-S.T dated O 1.04.2OO8

b. Board Circular D.O.F. No. 3341 I /2O|O-TRU, dated 26-2-2010

c. Applicability of Tradc Notice F. No. VGN/3O/8O/Trade

Notice/ lO/Pune dated 15.O2.201 I
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d. The following judicial pronouncements has not been considered

i. Ocean Builders Vs. CCE, Mangalore 2010 (Ol9) STR 0546 (Tri-

Bang)

ii. Virgo Properties Pvt. Limited Vs. CST, Chennai 20 IO-TIOL-

1142-CESTAT Mad

iii. Mohtisham Complexes Pvt. Ltd. Vs. CCE Mangalore 2OO9 (016)

STR 0448 (Tri-Bang)

e. The fact of error in determination of the gross receipts and

computation thereof

f. Chartered Accountant certificate for Detailed break-up of

consumplion of material for benelit of Rule 2A valuation.

g. The fact of the payment of the service tax prior to the issuance of

the show cause.

7.4. Appellant submits that the impugned order has not made lindings as to

the reason why the facts of those cases are not applicable in the present

case and has merely stated that contention of appellant is not acceptable

and case laws are clearly distinguishable to the facts of the case. In this

regard appellant wishes to rely on Anil products Limited Vs CCE,

Ahmadabad 20ll (2ll S.T.R 329 (Guj) it was held that.In the aboue uietu

of the matter, u)e are of tle opinion that the sole reliance placed by the

Tribunal in the decision.of Shanpur Industries (supra) is not justified and.

tLe Tfrbuno,l ought to have gfinn its specfEc.,;Endlngs on tt@ udrlous

suDmlsslons mo;d.e, Judgments relled upon a;rl'ld. the dlstlngulshing

leadtes polnted out by the appellant belore the THrbunal. We,

therefore, set aside the impugned order passed. bg the Tribunal and

remand the matter back to the Tribunal to decide the tthole issue afresh

after giuing an adequate opportunitg to the parties and afier consid.eing

uaious submissions that mag be made before it and to pass a reasoned.
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as well as speaking order." In light of the above judgments since the Ld.

Respondent has not considered the relied Judgments it is gross violation

of the principles of natural justice.

7.5. The Appellant submits that all the above meritorious grounds apart from

submissions have not been considered while passing the impugned

order. The system of departmental adjudication is governed by the

principles of natural justice. The impugned order neither analyses the

submissions, nor discusses the relevant case law, but has given the

order without proper reasoning making the same a non-speaking and

predetermined order. In tl-ris regard Appellant wishes to rely on the

following judicial pronouncements.

a. In the case of Southern Plyvoods Vs. Commissioner of C. Ex.

(Appeals), Cochin 2OO9 (243l. E.L.T 693 (Tri-Bang) it was held that

"Order - Sustainability of - Non-consideration of submission of

parties makes order unsustainable. [trtaras 6.4, 9]"

b. In the case of Kesarwani Zarda Bhandar Vs. Commissioner Of C.

Ex., Thane-l 2OOg (29611 E.L.T 735 (Tri-Mum) it was held that "I

haue considered the submissions made by both sides and perused

tlrc records. i lna that the Commissioner (Appeats) has not d.ealt

utith any of submission made bg the Appellant and. simptg stated

that the same has been fully disotssed bg the original authoritg and

clearlg brought out in the Panchnama and shout cause notice etc.

This cannot be considered as speaking order and Commissioner

(Appeals) should haue dealt with the submrssions made bg the

Appellant. TLrc matter is, therefore, remanded back to the

Commissioner (Appeals) with the direction that he should toke into

account tLrc submissions made bg the Appellant and afier prouiding

sufficient opportunitg of heaing to the Appellant to pass a speaking
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order. All issues are kept open. The Reuenue's appeal is also

likewi.se remanded."

c. In the case of Herren Drugs & Pharmaceuticals Ltd. Vs CCE,

Hyderabad 2OO5 (191) E.L.T 859 (Tri-Bang) it was held 'In any

case the adjudicating authority has uiolated the principles of Nahral

Justie, in not cortsideing all the submissions of the Appellant"

d. In the case of Youngman Hosiery Factory Vs. CCE, Chandigarh

1999 (l l2l E.L.T 114 (Tribunal) it was held that "We haue also

heard the ld. SDR, Shri. A.K. Aganaal for the Reuenue. We are of the

uieut that the ad.judicating authoitg in hauing ignored the main

submission of the Appellant that tleg are not undertaking ang

dutiable process on the greg fabic and are therefore not liable to

duty, principles of nafitral justice haue been grossly uiolated.

Consequently, the matter is ftt for remand. Hence, we set aside the

impugned order and allout the appeal bg remand and direct the

Addl. Collector to re-a.djudicate the case taking into account the

aforesaid plea of the Appellant."

In light of the above judicial pronouncements, the order passed without

considering the submissions and without discussing and distinguishing

the case laws relied by Appellant is liable to be quashed.

7.6. The Appellant submits that the adjudication proceedings was rendered a

solemn farce and idle formality, and the attitude of the Ld. Respondent

shows that a made-up mind was his approach for confirming the

demand and the order was merely a formality to complete the process

with wholly irrelevant findings, and the order is therefore untenable in

law. The act of conlirmation of the demald of the service tax on value of

the material even after accepting that tax cant be demanded indicates

that the impugned order has been passed with a made up mind.
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In re: Non supply of relled upon documents vis-i-vis vlolatlon of the

prlnclples of natural Justlce

7.7. Tlne Appellant submits that the show cause notice has placed reliance

interalia, on the following documents which were not submitted to the

Noticee:

a. Soft copy of the Bank statement, Books of Accounts, customer

2OO8-O9 and 2OlO-11 (up to December 2O1O)

b. Service tax statement submitted by M/s. Modi Ventures vide

letter dated 29.12.2OO9

c. The statement dated O1.O2.2O10 of Sri. A. Shankar Reddy,

authorized person of M/s. Modi Ventures

d. Balance sheet of M/s. Modi Ventures of the years 2006-07 to

2010-11.

None of the above documents were furnished along with the show cause

notice. It is the duty of the authoriqr to serve the relied upon documents

to Appellant along with the SCN.

7.8. The Appellant submits that the show cause notice on the one hand

places reliance on the document, alleges contravention ofthe provision of

service tax and requires to show cause and on the other hand not

furnished the documents so relied, therefore this shows the clear mind of

the Department of giving an opportunity is merely an eye wash and not

actually an opportunit5z extended. Hence, there is clear violation of

principles of Natural Justice and therefore Notice issued violating the

Principles of Natural Justice is void ab initio.

7 .9 . The Appellant submits that the Circular 224 I 3T /2OOS-Cx. Dated

24.12.2OOa clearly states "AlI relied upon documents should be referred to

+
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in tLrc SCN uthile preparing the draft SCN. Copies of all relied upon

doanments should accompartA tle drafi SCN"

7. lo.The Appellant submits that in the case of CCE, Calcutta Vs Indian Oil

Corporation Ltd. 2OO4 (165) ELT 0257 S.C. - (Maintained in 2OO5 (f 86)

ELT A119 (S.C.)) it was held th^at "that circulars are binding on the

department". Therefore, the said circular is binding on the department

and the SCN issued violating such binding circular is not valid at all and

requires to be set aside.

7. I l.The Appellant submits that in this regard he wishes to place reliance on

the following judicial pronouncements as support of their claim of

violation of Principle of Natural Justicc:

o. Kothari Filaments Vs CCE, (Port), Kolkata 2OO9 (233) ELT 0289

S.C. It was held that "A person charged with mis-declaration is

entitled to knou the ground on the basis whereof te would be

penaiized. He mag haue an oLrrsu)er to the charges or may not haue.

But tllere cannot be ang doubt whatsoeuer that in laut he is entitled

to a proper hearing uhich would include supplg of the doatments.

Only on knowing tle contents of the doanments, he could furnish an

effectiue replg."

b. Rajam Industries (P) Ltd. Vs Addl. D.G, D.C.E.I., Chennai 201O

(255) ELT 0161 Madit was held that 'Neuertheless, the petitioner is

entitled to haue copies of those statements obtained during

preliminary inuestigation to enable it to giue proper explanation to

the shotu-cause notice. If it i-s found. that the petitioner has not been

furnisLed with copies of those statements/ dostments uthich are

relied upon bg the authoities concemed in the shaw-cause notice,

certainly this Court would interfere and compel the authoities to

furnish copies of statements doanments which are releuant bgfore

0ovscas!,
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In re: Non-speaking order

7. 13.The Appellant submits that the impugned order had stated that the

construction of entire residential complex is subjected to levy of service

tax and accordingly the entire complex is one works contract in terms of

clause (c) of explanation under works contract service. However, the

impugned order has failed to explain the reasoning behind such

conclusion.

7.14.The Appellant submits that the person who is likely to be adversely

affected by the action of the authorities should be given notice to show

cause thereof and granted an opportunity of hearing and secondly, the

orders so passed by the authorities should give reason for arriving at

any concluslon ehowlng proper appllcation of mind. Violation of

either of them could in the given facts and circumstances of the case,

,o
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made auailable to the respondents, we do not find ang case for

interference in the impugned order."

7.l2.The Appellant submits that td. Respondent vide Para 18 of the impugned

order observes that all the relied upon documents in fact submitted by

the Appellant only and hence there is no question of the violation of the

principles of the natural justicc. There is no dispute that the documents

were supplied by the Appellant only. In reply to the show cause notice

they have given submission that there is error in calculation of the

service tax liability but the [d. Respondent has not considered the

submissions and passed the impugned order. If the Ld. Respondent don't

serve the relied upon documents how the Appellant can know the extent

the department relied on the documents submitted by them. Since there

is calculation error in the computation and the extent to which the

department relied upon documents plays an important role for the

Appellant to submit their case, which has been violated.
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vitiate the order itself. Such rule being applicable to the administrative

authorities certainly requires that order of lower authorities should meet

with this requirement with higher degree of satisfaction. The order of an

administrative authority may not provide reasons like a judgment but the

order must be supported by the reasons of rationellty.

7.1S.The Appellant submits that it would neither be permissible nor possible

to state as a principle of law, that while exercising power of quasi-judicial

on administrative action and more particularly confirming the demand of

duty in adjudication before the authority, providing of reasons can never

be dispensed with.

7.16.The Appellant submits that the administrative authorit5r is obliged to give

reasons, absence whereof could render the order liable to judicial

chastise. Thus, it will not be far from absolute principle of law that the

Authority should record reasons for its conclusions to enable the

appellate authori[i or higher Courts to exercise their jurisdiction

appropriately and in accordance with law. It is the reasoning alone, that

can enable a higher appellate authority or an appellate court to

appreciate the controversy in issue in its correct perspective and to hold

whether the reasoning recorded by the lower authorit5r whose order is

impugned, whether sustainable in law and whether it has adopted the

correct legal approabh.

7.17.The Appellant submits that reesons are the soul of orders. Non-

recording of reasons could lead to dual infirmities; firstly, it may cause

prejudice to the affected party and secondly, more particularly, hamper

the proper administration of authorit5r.

7. l8.The Appellant submits that it needs to be emphasized that every litigant,

who approaches the court for relief is entitled to know the reason for

acceptance or rejection of his prayer, particularly when either of the

ovs,c3S
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. parties have a right of further appeal. Unless the litigant is made aware

of the reasons which weighed with the quasijudicial authority in denying

him the relief praycd for, the remedy of appeal will not be meaningful.

7.19.The Appellant submits that in the case of State o/ On'ssa v. Dhanirom

Luhar - (2004) 5 SCC 568 The Supreme Court while reiterating that

'reason" is the heart beat of cvery conclusion and without the same, it

becomes lifeless", observed thus :

Right to reason is an indispensable part of o sound judicial sAstem;
redsons at least sufficient to irtdicate an application of mind to the natter
before court. Another rc'tionale ls thot the affected partg can know
tDhg the declslon has gone o,galnst hlm. One oJ the sdlutary
requirernents of naturol Justice ls spelllng out reasons for the order
made;.,......,"

7.2O.The Appellant submits that Ld. Respondent failed to give the reasons as

to how and why the individual contract entered by the customer for the

every single customer with the builder does not constitute the single

works contract. Ld. Respondent neither given statutory back up or nor

given the legal back up to support his contention. Order without giving

the reasons in recording is not sustainable under the Law. In this regard

appellant wishes to rely on the following judgments.

a. Siemens Engineering and Manufacturing Co. of India Ltd. v. Union

of India and Anr. AIR 1976 SC 1785 (S.C) it was held that "lf

courts of law are to be replaced by administrative authorities and

tribunals, as indeed, in some kinds of cases, with the proliferation

of Administrative [,aw, they may have to be so replaced, it is

essential that administrative authorities and tribunals should

accord fair and proper hearing to the persons sought to be

affected by their orders and give sufficiently clear and expliclt

reasons in support of the ordera made by them. Then alone

administrative authorities and tribunals exercising quasi-judicial

ll
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function will be able to justify their cxistence and carry credibility

with the people by lnsplring conlldence in the adJudicatory

procGas. The rrle requiring reasons to be given in support of an

order is, like the principle of audialterampartem, a basic principle

of natural justice which must inform every quasi-judicial process

and this rule must be observed in its proper spirit and mere

pretence of compliance with it would not satisfy the requirement

of law. ..."

b. In the case of State of Rajasthan u. Rajendra Prasad Jain Criminal

Appeal No. 36O/2OO8 (Art,"sing out of SLP (Crt.) No. 904/2007)

stated that dreo:so n ls the heartbeat o.f etEry concluslon, and

u:dthout tle samc lt becomes llfeless."

c. In the case of Sathyan A.V. VsGovt of Kerala 2011 (2ll S.T.R 690

(ker) it was held that 'To grant or not, k within the pouer of the

authoitV embouered to grart in terms of law. But, it is of the core

pinciples of administratiue law,that a declslon has to conto:ln

Its recsons.'

d. In the case of Aspinwall & CO. LTD. Vs CCE, Maglr 2011 (21)

S.T.R 257 (Tri-Bag) " Here again, use frnd that tle adjudicating

authoritg hos not giuen anq reasoning for aming to a such a

conclusion that the appellant had not paid the seruice tax on these

tuo seruices rendered by hhn. In the absence of any reasoning or

ftndings, we are constrained to remit the matter back in the case of

this appellant-assessee to the adjudicating authoity, " From the

above analysis and case laws it is clear that order is passed

without reason thercfore liable to be set aside.

I
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8. Benelit under Section 73(31 of the Finance Act, 1994

8.1.. Without prejudice to the foregoing, Appellant submits that assuming but

not admitting that thcre was a liability and it was not paid, the

provisions of Section 73(3) reads as follows:

" Where ang seruice tax has not been leuied or paid or has been short-
leuied or short-paid or erroneouslg refunded, the person chargeable
tDith the seruice tax, or the person to whom such tax refund has
erroneouslg been made, mog pdV the amount of such seruice tax,
chargeable or erroneouslg refunded, on the basis of his outn
ascertainment thereof, or on the basts of tax ascertalned bg a
Central Exclse O;fflcer betore serolce o:f notlce on him under sub-
section (1) in respect of such seruice tax, and inform the Central Excise
OJficer of such pagment in u.triting, who, on receipt of such information
shrrll lnot serue ang notlce under sub-section (1) in respect of the
amount so paid"

8.2. Further Appellant submits that C.B.E.& C. Letter F. No. 137l 167 /2006-

CX 4, dated 03.1O.2OO7 & Commissioner of Central Excise, Madurai,

Trade Notice No. 48/2OO8, dated 3-IO-2OO8 clarifies that the no notice

to be issued for recovery if the service tax and the interest has been paid

voluntarily as provided in section 73(3) of the Finance Act. On this

ground also the proceedings in the subject order requires to be dropped.

8.3. The Appellant submits that in the case of C.C.E & S.T., L.T.U, Bang Vs

Adecco Flexione Workforce Solution LTD it was held that "rJnfortunatetg

,he assessing authoritg as uell as the appellate authoitg seems to think.

I/ an ossessee does not paA the tax utithin the stipulated time and

regularlg pays the tax after the due date with the interest. It is something

which is not pardonable in lau. Though the laut does not sagr so,

quthoritles worklng und.er the laut seem to thlnk otherulse and

thus theg are uastlng that, ta.luable tlme ln proceedlng agalnst

persons who qre paylng senice tdx utlth lnterest promptlg. Theg

are pald. salary to a.ct Ln accordance lallth lqut and. to inltlate

proceedlngs agalnst d.etaulters uho have not patd. sedtlce tax and

lnterest ln spite oJ servrce of notrce cafirng upon them to molke

pagtnent d.nd certdlnly not to harcss and in ings
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rrgc'ln'st the persons uho are paging tox. roith lnterest for delaged

pagment. It ts hlgh tlme, the authorltles uill change thelr attltude

tourdrds these tax page"s, understand.lng the obJect utlth uthlch

thls enactrnent is possed. and o,lso keep ln nlnd the express

provlslon ds contalned in sub-sec. (3) of sec. 73. The parliannent

expresslg sto.ted. that against persons utho hallc pald tax uith

lnterest, no notlce shall be serned. If notlces are lssued contrary to

the sald. section, the person to be punlshed ls the person who ho.s

issued notlce and not the person to whom lt is issued. We take

that, in gouerrrolce of lo'w, the authorltles are lndulglng in the

extraaagqnza and uastlng thelr preclous tirne and also the time of

the trlbunal and thls court. It is htgh tlne that the duthorltles

shctt lssue approprlate dlrectlons to see thot such tqx pagers are

not h.r,rassed. If such lnstcnces dre notlced bg thts eourt hereafter,

certalnlg lt wtll be a case for to,king proper actlon ago:lnst those

lano breakers.

In that uieu; of the matter, we do not see arTA meit in these appeals. The

appeals are dismissed..

Mark a copg of th,ls order to the cornrnlssloner of large tox pdgers

unlt utho is ln charge of collection of service tox to issue proper

circular to all the concented. authorltles, not to contralrene thls

prottlslon, namelg sub-s€ctlon (3) of sectlon 73 oJ the act " From this

it is clear that show cause notice is in contravention of Section 73(3) of

thc Finance Act, 1994 in as much as authority has issued show cause

notice for the amount already paid before the issuing the SCN eve n

though the Section 73(3) says not issue thc SCN.

8.4. The Appellant submits that in the case of CST, Baglr Vs. Info

Technologies India P. Ltcl, while dismissing thc C.E.A No. 1OO of 2OO9

E\-
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proceeding witlt tte adjudicating process. On the facts of the

present case, admlttedly the 1lrocess oJ adJudlcatlon hos rlrot

commenced dnd the entlre case stands at prellmlna'ry stage

of gtatng shout-cause notlce.

c. Robust Protection Forces Vs CCE, Hyderabad 20lO (O19) STR O117

(Tri.-Bang) it was held that "On a careful consideration of the case

records and submissions, we find that the slww cause notice has

specificallg mentioned that all the releuant records ore auailable

utith the Adjudicating Authorltg a,nd the a;ppellrrn'ts co'n hole

the coples oJ d.ocuments. There ls no mentlon as to the relled

upon documents are glven wlth SCIV. ltrre find that there ls a

vlolatlon of prlnclple of nafiral Justlce ln this c.r:se ln not

provldlng tlrc relied upon doatments to the appellant along with

show cause notice. In order to meet ends of jusitce, we are of ttrc

considered uieu that tle inatter needs to be reconsidered bg the

Adjudicating Authoitg. Impugned order is set aside and the matter

is remahded back to the Adjudicating Authority to reconsider the

issue afresh, before coming to anA conclusion. Adjudicating

Authoitg will also grant an opportunitg of personal hearing before

coming to ang conclusiorr. Since the issue i.s of 2006, Adjudicating

Authoritg should try and dispose the matter uithin a peiod of 4

months from the date of receipt of this order.

d. In the case of CCE, Ludhiana VsGulab Industries (P) LTD (Tri-Del)

it was held that "Once it is clear that the respondenk taere sought

to be lssted. slaut cause notlce ulthout furntshlng coples of

relled. upon documents and. even the etforts anere m.ade on the

part of the'responden* to get the so;me dtd not yleld. ang

fntttlul result and euen todag the copies of tLe doanments are not

c
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filed by the CST against the Hon'trle CESTAT order No. 1438/2008,

daLed O2.OL.2OO9 by the Hon'ble Karnataka High Court held that "ft is

not ln dlspute thct assessee has pald the entire seraice tox utith

Tnterest belore the lssue o:f shottt cause rrotlce. Once the penaltg

and lnterest is paid and. dulg intlmated to the o:uthorltles, sub-

sectTon (3) of the sectTon 73 comcs into operatlon, uthlch tnandates

that the authorltles shall not sente ang notlce under sub-section (1)

in respect to tLLe amount so paid and initiate proceedings to recouer ang

penalta.

In that uiew of tLE mdtter, the order passed bg the tribunal is in

accordance with latu. No substantial question of law is inuolued. Hence,

appeal is dismissed. " The facts of the above case is exactly matches to

the facts of the present case and hence it is not good in Law to issue the

SCN for the amount already paid before the issuing the SCN.

8.5. The Appellant submits it was held by the Honorable Tribunal of

Bangalore in the case of Commissioner of Service Tax, Bangalore vs

Master Kleen 2OL2 (O25) STR 0439 Kar as under:

uThe materlal on record discloses that the assessee on being
polnted out bU the authorltles for not paging the serulce tax, ho,s
paid. the sen lce tax uith lnterest eoen belore the lssue of shoro
crruse notice. Sub-sectlon (3) of Section 73 of the Flnance Act, 7994,
categoricallg strrtes that tf tax and lnterest is paid o;nd the same is
lnJormed to the o,uthorltles, then the authorltles shall not seroe
ang notice calling upon the authorltles to pag pendltg. It ls
unlortundte tho:t lnsplte of sta'tutory proul.slon,s, the authorlties
haue issued. d shout cause notlce clalming penaltg. So tax and
lnterest lzua,s po,id before fssue o'f shoar cause notlce. Therefore, the
Tribunal was Justlfied. in settlng a"slde those orders. As the slrld
ord.er is strictty ln accordance ulth lq.u we do not Jind ang legal
intirtnttg that calls 'tor interference. Therelore this appeat is
dlsmlssed.
Hence, Appellant submits that the facts of the above case are identical

to the instant case and the ratio of the judgment shall be applicable and

hence the noticc issued l-ras to be kept aside and the order has to be

\ur/
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The Appellant submits that it is being followed judicially that if the

entire tax along with the interest has been paid before issue of show

cause notice, then.no need to issue the SCN and no penaltlr is leviable.

The fact of payment of the entire service tax along with the interest is

confirmcd in order in original. Appellant wishes to rely on the following

cases in this regard

a. Bhoruka Aluminium Ltd Vs CCE, Mysore 2OO8 (11) S.T.R 163

(Tri-Ban) it was held that "In this case, it is not in dispute that

the Senice Tax along with lnterest lro'd, been patd on 3O-8-

2006 and 72-9-2006 but the shout cause notlce ltself had,

been lssued. much latter onlg 9-70-2006, hence, the lssue ls

squdrelg ceuered by Section 73(3) of the Flnance Act o;nd.

therefore, there would. not haue been ang necesslty euen to

lssue the shout cause notlce.This is also in consonance with

the Board's Ciranlar Lr., doted 3-10-2006 cited supra bg the

learned Aduocate. In ang case, the appellant tuas also hauing a

bona fide doubt in the actiuitg being subject to leug of Seruice

Tax. In our opinion, this is a reasonable cause for not irnposing

penaltg under Section 78 of tlrc Finance Act. In these

circumstances, the impugned order has no meit and therefore,

t e set aside the same and allow the appeal uith consequential

relief." ln the present case a,lso payment of the service tax along

with interest has been paid even before the issuance of SCN. On

the basis of the above case law it is clear that there is no

nccessity even to issue of the SCN therefore it is rightly sct

aside the impugned order for amounts already paid.

b. CCE, Raj kotVs Port Officer 2}ll (2ll S.T.R 606 (Tri-Ahdm) it

was held that "First of all, I agree uith the uieuts taken bg the

,l
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Commissioner (Appeals) that there was reasonable cause for

d.elag in pdAment. In fact, f the assess ee had considered the

legal prouisions properlg, ossessee could haue paid the seruie

tax with interest before the i.ssue of notice and in such a case,

prouisions of Section 73(3) of Finonce Act, 1994 would haue

become applicable." From the above, it can be seen that leave

alone the imposition of penalty, as per the provisions of Section,

even show cause notice could not have been served.

c. CCE Mangalore Vs. ShanthaSatelite Vision [2OO9 (13) S.T.R. 76

(Tri. - Bang.)f it was held that 'This Bench has considered tle

issue afresh in all similar appeals and upheld the uiew that

ulen seruice tax and interest has been paid before the issue of

sLtout cause notice, in such ciranmstance, the penaltA is not

leuiable"

d. K. Prabhakar Reddy VSCCE, HYD-IV 2Ol1 (241 S.T.R O33O (Tri-

Bang) it was held tllat " We also ftnd that the prouisions of

Section 73(3) would applA in this case as the appellant haue

discharged almost 9O%o of tle Seruice Tax demand and are

uilling to discharge the balance amount of Seruice Tox. It i"s seen

that tle appellant has pre-deposited an amount of Rs. 5,00,00O/ -

(Rupees Fiue Lakh onlg) as per direction of this Bench, which can

be adjusted for recouery of balance dues. In our considered uietu,

tlrc bona ftde uieut entertained bg the appellants could. not be

faulted with. Hence, inuoking the proui.sions of Section B0 of the

Finance Act, 1994 ue hold that the penaltA imposed bg the

Adjudicating Authoitg under Sections 77 and 78 of the Finance

Act, 1994 for not discharging the Seruice Tax liabilitg under Rent-

a-Cab seruices is liable to be set aside. TLe same prouisions will
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