
also apptg in case of penalties not imposed under Section 76 for

which reuenue k in appeal."

e. Sneha Minerals VsCCE, Bilgaum 20ll l2ll S.T.R 657 (Tri-

Bang)it was held that "It is submitted that, as soon as tle

appellant uas instructed to pag Seruice tax with interest, tleg

paid it forthutith, uthich fact utas brought to the department's

knowledge; uhich is euident from the uery shout-cause notice

i.ssued by the Dg. Commissioner. In the ciranmstances, according

to the learned counsel, the Dy. Commi.ssioner should rnot ho;ue

lssued the notlce in uieu of tlw prouisions of Section 73(3) of

the Act." In the present case also payment of the service tax has

been paid even before the issuance of SCN. On the basis of the

above case law it is clear that there is no necessit5r even to issue

of the SCN therefore it is rightly set aside.

The Appellant submits that Proviso to Sub section (3) of Section 73 of

the finance Act, 1994 deals with the issuance of SCN when the

Appellant made the payment of service tax along with the interest before

the issuance of SCN. The proviso is extracted here for your ready

reference

4.7.

Prouided that the Central Excise oJficer mag detennine the amount of short
paAment of seruice tax or erroneously refunded serutce tax if any u-thich in
his opinion has not been pald bg such person and then the Centrol Excise
officer slnll proceed to recouer such amount in the manner speciJied in this
Section and the period of one gear rekrred to in Sub section (1) shall be
counted from the date of receipt of such information of paVment.

B. B. The Appellant submits that from the above it is clear that the

department has a right to issue the SCN for the remaining amount

which was not paid. In this case Appellant has paid Rs. amounts before

the issuance of SCN. The Cental Excise office has right to issue the

SCN only for remaining alnount if at all there is due which is not paid

before the issue of SCN. Therefore from the above it is clear that
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8.9.

issuance of SCN itself is volition of the Section 73(3) of the Finance Act,

1994 and above quoted case laws.

Appellant submits that an. amount of Rs.47, 73, 858 is already paid

before issuing the show cause notice out of which SCN has

acknowledged only Rs.2O, 46, 7431 - is only considered and this

anomaly was brought to the notice of the Ld. Adjudicating authority who

has not made any findings of the same in the order. However, appellant

prays that the Hon'ble CESTAT takes the above plea into cognizance and

set aside the interest and penalty on the amounts already paid prior to

issue of SCN.

9. Extended. perlod of llmltatlon co,nnot be lnvoked

9.2.

Without prejudice to the foregoing Appellant submits that the demands

are barred by limitation inasmuch as it has invoked the extended period

of limitation under proviso to section 73( I ) of the Finance Act, 1994

mechanically without any justification. Impugned order alleged "the fact

of nonpagment of seruice tox toould not haue seen light of tle dag but for

the detailed inuestigation carried out bg tlrc department.". The allegation

of the impugned order is not sustainable in as much it contained the

contradictory findings and SCN has not proved how the Appellant has

suppressed the fact to the department and has not proved such

suppression coupled with the intent to evade the pa5rment of the service

tax. In such a scenario the allegation of the impugned order regarding

the irrvocation of cxtcnded period of limitation is not sustainable.

The Appellant submits that they have received a written instruction

from the Ld. Additional Commissioner of Service Tax Hyderabad II

Commissionerate, asking them to change the Classilication to Works

6l

i,:



Contract Service' with effective from Ol.O6.20O7. (The copy of the letter

of the Additional Commissioner is enclosed along with this reply.)

9.3. Since all the residential units are sold personal use purposes the

Appellant had written to the Jurisdictional Assistant Commissioner of

Service Tax, Hyderabad-Il Commissionerate stating that in view of the

Circular I8O/O2|2OO9-ST dated 29.Q1.2OO9 issued by TRU, they

understood that Service Tax was not applicable for their transaction and

sought clarifications on above issue.

9.4. Subsequently, Appellant received Correspondence No. CON. 166 dated

Oa.O7.2Ol l from the ld. Assistant Commissioner of Service Tax,

Hyderabad -ll Commissionerate stating that circular applies only in case

the entire complex is put to use by a single person. The copy of the letter

is enclosed along with this appeal.

9.5. The Appellant responded to the said letter stating their stand that the

circular did not intend the same and sought clarification, the copy of the

Correspondence was also sent to The Commissioner of Service Tax,

Hyderabad-Il Commissionerate and sought clarification, however no

clarification has been issued till date. The copy of the letter is enclosed

along with this appeal.

9.6. The Appellant submits that from the above it is clear that there is clear

and continuous correspondence between the service tax department and

the Appellant which has also been brought out chronologically in the

'Statement of Facts' It is settled position of the law that when there is

continues correspondence between the Appellant and the service tax

department suppression of the facts cannot be applicable. In this regard

Appellant wishes to rely on the following judicial pronouncements.

a. In the case of Andhra Pradesh Paper Mills Ltd Vs CCE,

Visakhaptnam-ll 2006 (2O0). E.L.T 326 (Tri-Bang). It was held that
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"T?e correspondence on this point is on reard. The Commissioner has

merelg held that the assessee is trying to take aduantage of those

con'espondences at the cost of reuenue. The finding is not just and

proper. Once the Department tuas fullg aware of the fact of the actiuitg

of conuersion of pa.per, the larger period for confirming demand is not

attracted'

b. In the case of Collector Of Central Excise, Hyderabad Vs I.T.W.

Signode India Ltd. 2OO5 (188) E.L.T 65 (Tri-Del) it was held that

Demand - Limitation - Correspondence uith department indicating

their knowledge about product and manufacfiring processes - Held :

There uas no fraud, uilful misstatement etc. for inuoking ertended

peiod of limitation - Section 11A of Central Excise Act, 1944. [para 7]"

c. In the case of Commissioner Of Central Excise, Indore VsRajkamal

Plastics 2OO4 (163) E.L.T 312 (Tri-Del) it was held that "The perusal

of the record shows that all the necessary facts regarding the

monufacture of tle goods bearing brand name "Kamal" were known

to the Department from the conespondence exchanged betueen both

the sides and the declaration funished bg the respondents. The

Commissioner (Appeals) has rearded detailed reasons for holding

that all the necessary facts uere uithin the knouled.ge of the

Department tegarding the manufachtre of the goods under the brand

name 'Kamal' bg the respondents and that the demand from 1-3-97

to 1O-1-98 ruas time-banred".

d. In the case of Vir Rubber Products Pvt. Ltd. Vs CCE, Mumbai-III

2OO3 (16l) E.L.T 623 (Tri-Mum) it was held that "Demand -

Limitation - Extended peiod - Samples of tle goods showing tle

nahtre of tle markings that is put on the goods sent to the Department

- Correspondence between the appellant and the jurisdictional
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Superintendent made it uery clear that the appellant utas putting the

initiat of the bugers and not their brand name on the goods - Extended

period of limitation not auailable - Section 11A of Central Excise Act,

1944. [para 9]"

Therefore the Appeltant submits that they have not suppressed the

details to the department as there is correspondence between the

departments and appellant hence in light of the above judicial

pronouncements extended period of limitation is not invocable.

9.7. The Appellant submits that in the preceding paragraphs mentioned the

judicial pronouncements where in it was held that even the residential

unit constructed for the single person for the personal use is not liable

for the scrvice tax. In the later case (LCS) the Hon'ble Tribunal has

taken the contrary view. There are divergence views on the same matter.

It is settled position of thc Law that when there contrary views by the

different Appellate forums for the same issue suppression of the facts

and the extended period of limitation is not invokable. In this regard

Appellant wishes to rely on following judicial pronouncements.

a. In the case of Commissioner Of C. Ex-, JalandharVsAfcons Pauling

Joint Venture 2OO9 (242l, E.L.T 352 (P & H) it was held that oft

has come on record. as a lact that tltat there uas dhtergence

of oplnlon g,mongst ttc,rlous Htgh Coutts whether cntshlng of

blgger stones or boulders lnto sms.ller pleces o;mounts to

nonutdchre. Accordlnglg, there 
'l,/as 

bona fide doubt as to

whether or not srtch an actlultg could. attract the payment o!

duty and the dealer-respond.ent did not applg for llcence.o

b. In the caseof I(ay Kay Press Metal Corporation VsCommr. Of Cen.

Ex., Valsad 2011 (2701 E.L.T 69r (Tri-Ahmd) it was held that

"Ina.smuch as the lana on the issre ls clear, i.e. to t|are elIect



that uhen there are dloergent vieuts, rnang of ttthlch are ln

fa uour of ilE cssessee holdlng the Jield, no su1a1aresslon or

mls-statement can be attributed to the cssessee, to entertain

the same beltef. As admittedlg, in the present case, judgment prior

to Larger Bench in the case of Mahindra & Mahindra Ltd., uere

laging that the processes allegedlg adopted by the appellant did not

amount to manufacture, we are of the uiew that the demand raised

begond the period of limitation, bg inuoking ertended peiod, is

barred. As such, irrespectiue of the fact as to tahether the appetlants

themselues haue undertaken the said actiuitg or not, the demand is

required to be qtashed on the aboue issue itself. Ld. SDR appeartng

for the Reuenue haue placed on reard the written submissions,

tuhich we fi.nd ore mainlg dealing uith issues other than limitation.

Inasmuch as u)e are not expressing ang opinion on other issueg u;e

do not deem it fit to deal uith the uaious issues in the u-tritten

submission of ld. SDR".

c. In the case of Commissioner Of Ce ntral Excise, Hyderabad

VsltwSignode (India) Ltd. 2OO5 (179) E.L.T 12O (Tri-Bang) it was

held that oln oleut oJ the conflictlng judgnents on the lssue,

the appellants are entltled to seek the benefit of tirne bar.

Tlvrefore, while upholding the mdtter on merits in the Reuenue's

fauour, u.te haue to hold that the demands are barred bg time and

not liable to recouery. The appeal is disposed off in the aboue ternts.o

d. In the case of Supreme Rubber Inds.VsCommissioner Of Central

Excise, Mumbai-V 2Oll (27 3l E.L.T 301 (Tri-Mumbai) it was held

that sFurther ute Jlnd thrrt as has been stated ln para 4 of the

Judgment of the Larger Bench oJ the Trtbunal ln the case of

*
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LI/s. Namtech Systems Ltd. (supro,) there raere conflicting
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Jud.gnents on the issue lnuolued in this ccne. As held bg the

Apex Court 7n the cose of Mentha& Allled Products Ltd.

(supra), longer perlod of llnltatlon under Sectlon 77A u.tould

not be a uallable ln a. sltudtlon where on some issue of

exclsabilltg, classificatio n, ualuatlon or rate of dutg tnuolued

ln a case of alleged. short pdUment of duty, there are

confllctlng Judgments of Trlbunal and Etgh Courts. We Jlnd

that the srr,m.e vlew has been taken bg the Hon'ble Supreme

Court 7n the case oJ Continental Foundatlon Jt. Venture

(supra) lpara 77 oJ the Judgment). We, therefore, hold that

longer llnltatlon perlod under proulso to Sectlon 77A ra,as not

annllable to the department and the duty crr,n be demanded

onlg for norrna.l llmltatlon perlod."

In light of the above judgments since there are the divergent views

expressed in the same the suppression of the facts and extended period

of limitation is not applicable.

9.8. The Appellant submits that they have stopped the payment of service

tax on the impugned activity because of the bonafide interpretation of

the Board Circular No. lOn/02/2OO9-ST dated 29.O1.2OO9 that service

tax is not applicablc on thc construction activity undertaken for

personal use purposes. It is scttled position of the Law that when the

conclusion is arrived on thc basis of bonahde belief on the basis of the

circular the allegation of the suppression of the facts and thereby the

allegation of the extended period of limitation is not sustainable. In this

regard Appellant wishes to rely on the following judicial

pronouncements.

a. Jagdambay Concast Pvt. Ltd. Vs. Commissioner Of C. Ex.,

Jalandhar'2oOg (246l, E.L.T 393 (Tri-Del) it was held that

"ar\
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"di.spute relates as to uhether the steel fonner is input or capital

goods. The Board resolued the i.ssue uide ciranlar dated 2O-1-

2OO3. So, the contention of the learned Aduocate that the

appellant acted on a bona jlde belief regording non-levg of dutg

is justifiable. Th.e case law relied upon bg the leatned D.R. are

not applicable in the present case, where Board ciranlar reueals

doubt regarding the leuiabilitg of dutg. In uiew of that the

impugned order is set aside on limitation. Both the appeals are

allowed with consequential relief .

b. In the case of R.B. Precision ComponentsVsCommissioner Of C.

Ex., Bangalore 2OO9 (2411 E.L.T 4O8 (Tri-Bang) it was held that

"Dernand - Llrnltatlon - Interpretatlon of Board Clrcular

regarding classdflcatlon co,n lead to bona ffde bellef of

cssessee regardlng non-payment of dutg - In such cases,

extended. perlod ls not lnoocable - Sectlon 77A of Central

Erctse Act, 7944. [para 9.7]"

c. PowericaltdVs Commissioner Of Central Excise, Daman 2009

(2361 E.L;t 274 (Tri-Ahmd) it was held that iAs such, it is seen

from the aboue, there is a clear finding by the appellate authoitg

that tLrcre u)as no mala frde intent to euade duty bg

underualuation of the impugned goods. As such, he has set aside

penaltg imposed under Section llAC. He hcs clso obsenrcd

thrrt there ura,n scope of dltlerence ln lntertrtretatlon ln the

CBEC clrcular operatlue at the materlal titne. We are of the

uiew that the same ingredients u-thich are required for imposing

penaltg in terms of Section 11AC, utould be releuant for the

purposes of inuocation of longer peiod. In uiew of a ctear finding

of the appellote authoitA that there u)as no mala ftde on the part

,
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of tle appellants, the prouko to Section 71A cannot be inuoked.

We accordinglg on thi.s ground itself set aside the impugned order

and allou the appeal uith conseEtential relief to the appellants"

d. In the case of Alps Industries Ltd. Vs Commissioner Of Central

Excise, Ghaziabad 2OO5 (185) E.L.T 4O5 (Tri-Del) it was held

that "Demand - Limitation - Declaration filed regularlg bg

assessee - CBEC clrcular exlstlng lnducing bona flde bellef -

Correspondence uith deportment indicating confusion about

correct interpretation of words in exernption notifrcation - HDLD

:Ertended period not inuocable - Section 11A of Central Excise

Act, 1944. [para 6]"

e. In the case of Vishal IndustriesVsCommissioner Of Central

Excise, Kanpur 2OOO (121) E.L.T 319 (Tribunal) it was held that

"Even in the caae of Vfink Re-rolllng Mllls and

RehaUndustrlal Corporatlon, the demands were set aside

as tlme-barred due to bona lEde belief based upon CBEC

circulara'.

Since the non-payment of service tax happened on the basis of the

bonafide interpretation of Board Circular therefore in light of the above

judgments allegation of the suppression of the fact is not sustainable.

9.9. The Appellant submits that it is not in dispute that there are various

circulars operating at different points of time regarding taxability of

residential complexes put to personal use therefore the allegation of the

suppression of the facts are not sustainable. ln this regard wishes to

rely on Continental Foundation Jt. Venture Vs. Commr. Of C. Ex.,

Chandigarh-I 2OO7 (216l. E.L.T 177 (S.C).

9.1O. The Appellant submits that the Chapter l3 of the Central Excise Manual

Demand notice/ Shaut Cause Notice, Adjudication, Interest, Penaltg,

tig
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conftscatiota, DutA pdgment uttder protest Part I of Para 2.9 states that

"Inuoking of tLrc extended peiod under the Proui.so to Section 11A in the

Shou Cause Notice proposed to be issued should be resorted to onlg in

the euent of fraud, collusion, willful mis-statement, suppression of fact or

contrauention of ang of the Exci.se Act/ Rules toith the intent to euade

payment of dutg and not o.s matter ol routlne. [Circutar No. 5/ 92 d"ated.

13.10.19921'. In the present case Ld. Respondent hasconfirmed the

impugned demand with an extended period of limitation as matter of

routine.

The Appellant submits that the department cannot automatically invoke

the larger period of limitation. The department has the duty to prove

beyond the doubt that the ingredients specified under the Proviso to

Section 73(1) are satislied in the facts and circumstances of the case of

the Appellant. It is clear from the SCN that the department has

extracted the one of the ingredient specified in the Proviso to Section

73(1) on one hand and the fact of nonpayment of service tax in time was

noticed during the enquiry on one hand concluded the appellant had

suppressed the facts to the department. Further it is clear from the SCN

and in the impugned order that, the SCN nowhere discussed any other

ingredients specified in Proviso to Section 73(1) to invoke the extended

period of limitation.

The Appellant submits that it was held in the case of CCE, Bangalore

Vs. Gowri Computers (P) Ltd. 2OI2 (25l. S.T.R.380 (Tri-Bang) "Thouglr. in

tLe show-cause notice, there was o proposal to impose penaltg und.er

Section 78 of tlw Act "for uillful suppression o/ the ualue of taxable

serur'ces rendered bg them", there was no allegation of any such

szppression elseu.tlere in the notice in the contert of

demanding/ appropriating Seruice Tax. Nouthere in the shottlcause notice
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was there anA specijlc allegation of suppression of taxable ualue, nor was

it stated ds to hotD much of the taxable ualue taas suppressed. The shou-

cause notice also did not allege ang of the other ingredients of tle prouiso

to Section 73(1) of the Act for inuokinLg tLrc extended peiod of limitation. In

this scenario, it can hnrdlg be inferred that the show-cause notice inuoked

the prouiso to Section 73(1) of the AcL Mere m.entlon of the proulso to

Sectlon 73(1) oJ the Act ln the operatiue pdrt ol the shou-crzuse

notlce would not sufllce. It has, therefore, to be held that the prouiso

was not inuoked bg the department. Consequentlg tle appellant's praAer

for imposing penaltg on the respondent under Section 78 is not

acceptable." From the above case law it is clear that mere mention of the

Proviso to Section 73(l) is not sufficient, the department has to prove

beyond the doubt that the Appellant has indulged in suppression of the

facts with intent to evade the payment of the service tax. It was not

happened in the present case therefore the proceedings under the

impugned order in original require to be dropped on this count alone.

The Appellant further submits that suppression of the facts may also be

explained as "to hold back the facts." However such holding back should

be with intent to evade the payment of duty. Appellant acting upon to

avoid the payment of duty which he was entitled to pay has to be

proved. Intent should show that mens-rea should be present. The

Appellant has made all the records before the Anti-evasion officers and

hence it is not the case where the suppression of facts with the intent to

evade the payment of service tax and hence the imposition of penalties

are not jusl-ified.

The Appellant submits that the impugned order has not proved that

failure to the payment of the service tax within the due dates does with

intention to evade payment of service tax. The Honorable Supreme

9.13
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Court irr Jaiprakash Industries Ltd. u. CCE,2OO2 (1461 ELT 481 (SC) has

held in para-6 of the decision thot mere failure or negligence on the part

of the manufacfirer in not taking out a licen@ and in not paglng dutg

does not attract the extended period of limitation. There must be euidence

to show that the manufachfier kneu that the goods were liable to dutg

and that he was required to take out a license. For inuoking the ertended

period of limitation dutg should not haue been paid, short leuied or short

paid or erroneouslg refunded because of either fraud, collusion, willful

mis-statement, suppression of fact or contrauention of any prouision or

rules. These ingredients postulate a positiue act and, therefore, mere

foilure to pag dutg and/ or take out a licence uhich is not due to ang

fraud, collusion or wilfulmis-statement or suppression of fact or

contrauention of anA prouision is not sufficient to attract tlw ertended

peiod of limitation. lt is submitted that there is nothing in the SCN or in

the impugned order to establish that there was any positive act on the

part of my client in not paying Service Tax. Further in my clients case

they have taken registration and filing the returns with in the due dates

and it is not a possible case of suppression at all. Therefore proceedings

under impugned order barred by time.

The Appellant submits that the only one allegation in the SCN for

invoking extcnded period of limitation was suppression of facts which is

not proper in view of the Supreme Court decision in as much as there is

no intention to evdde the payment of service tax, therefore the SCN is

barred by limitation and requires to be set aside.

The Appellant places reliance on the following judicial decisions to

support their contention, that under the above circumstances there

cannot be any allegation or finding of suppression:

9.15

9.16
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a. Cosmic Dye Chemical v. CCE, 1995 (75) ELT 721 (SCl uherein

at para-6 of the decision it uas lrcld that - "Nout so far as fraud

and collusion are concemed, it is euid.ent that the requisite intent,

i.e., intent to euade dutg is built into these uery words. So far as

mis-statement or suppression of facts is concerned, theA are

clearlg qtalifted bg the word "willful" preceding the words "mis-

statement or suppression of facts" which means with intent to

eua.de duty. The next set of words "contrauention of ang of the

prouisions of thi's Act or Rules" are again qtalified bg the

immediatetg following uords 'tDith intent to euade payment of

dutg". It is, therefore, not correct to sag that there can be a

suppression or mi.s-statement of fact, tuhich is not utillful and yet

constihles a pennissible ground for the purpose of the prouiso to

Section 11A. Mis-statement or suppression of fact must be wil@"

b. T.N. Dadha Pharmaceuticals v. CCE, 2OO3 (152) ELT 251 (SC)

wherein it uos held that - To inuoke the proviso three

reEtirements haue to be satisfted, namelg, (1) that ang dutg of

excise has not been leuied or paid or has been sLart-leuied or

start-paid or enoneouslg refunded; (2) that such a short-leug or

sLnrt-pagment or etroneous refund. is bg reason of fraud.,

colluSion or utillful mis-statement or suppression of facts or

contrauention of ang prouisions of the Central Excise Act or the

rules nade tlere under; and (3) that the some has been done

uith intent to euade pagrnent of dutg bg such person or agent.

Tlese requirements are cumulatiue and not alternatiue. To make

out a case under the prouiso, all ttrc three essenfials must exist.

Rtrther it uas held that burden is on the Depafiment to proue

presence of all three atmulatiue criterions and the Reuenue must
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haue perused the matter diligentlg. It is submitted none of the

ingrediet s enumerated in proviso to section 11A(1) of the Act is

establislrcd to present in our client's case.

c. Tamil Nadu Housing Board v. CCE, 1994 l74l ELT 9 (SC)

wherein it uas held that prouiso to section 11A(1) is in the nature

of an exception to the principal clause. fierefore, its exercise is

hedged on. one hand with existence of such situations as haue

been uisualized bg the prouiso bg using such strong expression

as fraud, collusion etc. and on the other hand it should haue been

uith intention to euade paVment of dutg. Both must conanr to

enable the Excbe Offtcer to proceed under this prouiso and

inuoke the exceptional pouer. Since the prouiso extends the

period of limitation from six months to fiue years it has to be

constnted strictlg. Further, uhen the laut requires an intention to

euade payment of dutg then it is not mere failure to pag dutg. It

must be something more. That is, fhe assessee must be aware

that the dutg utas leuiable and it must deliberatelg auoid paAing

it. The utord 'euade' in the contert means defeating the proubion

of lau of paging dutg. It is made more stringent bg use of the

uord 'intent'. In other words, th-e assessee must deliberatelg

auoid paqment of dutg tuhich is pagable in accordance uith laut.

d. Padmini Products v. CCE, 1989 (43) ELT 195 (SCl utherein it

tuas held that mere failure or negligence on the part of the

manufacfirer either not to toke out a. licence or not to pag dutg in

case uthere there u-tcrs scope for d.oubt, d.oes not attract the

ertended limitation. Unless there is. euidence that the

manufachtrer kneul that goods uere liabte to dutg or he uas

required to take out a licence. For inuoking ertended period. of fiue
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Aears limitation dutA should not had been paid, short-leuied or

short paid or erroneouslg refunded because of either ang fraud,

collusiott or wilfulmis-statement or suppression of facts or

contrauention of ang proui-sion of the Act or Rules made

th-ereunder. These ingred.ients postulate o oosltfur' orct,

tLerefore, failure to paA dutg or take out a licerup is not

necessary due to fraud or collusion or wilfulmis-statement or

suppression of facts or contraaention of anA prouisions of tle Act.

Likeuise suppression of facts is not failure to disclose tle legal

consequences of a ertain prouision.

e. Pahwa Chemicals Pvt. Ltd. v. CCE, 2OO5 (189) ELT 257 (SC)

wherein it uas held that mere failure to declare does not amount

to mts-declaration or uillful suppression. There must be some

"posltloe acto on the part of partg to establkh that either uillful

mis-declaration or willful suppression and it is a must. When the

partg had acted in bonaftde and there u)as no positiue act,

inuocation of ertended period is not justified.

f. GopalZardaUdyog v. CCE, 2OO5 (188) ELT 251 (SCl uhere there

is a scope for belieuing that tlte goods uere not excisable and

consequentlg no license uas required to be taken, then the

ertended period is not applicable. F.urther, mere failure or

negligence on the part of the monufacturer either not to take out

the license or not to paV dutg in cases tahere there is a scope for
doubt, does not attract the extended period. of limitation. tJnless

there is euidence that the manufacfiirer knew that tle good.s

utere liable to dutg or Lrc was required to take out a license, there

is rro scope to inuoke tle prouiso to Section 11A(1).

zz*



9.17.

9.18.

9.19.

96

g. Kolety Gurn Industries v. CCE, 2005 (183) ELT 44O (Tl wh.erein

it uas held that when fhe assessee was under bonafide belief

that the goods in question was not dutiable, there was no

suppression of fact and extended period is not inuokable.

h. GTN Enterprises Ltd., Vs. CCE, 20061200) E.L.T. 76(Tri. Bang)

wherein it was held that ulen Department informed of actiuities

of appellant bg of wag of filing declaration/ refiirns, suppression

of facts not proued, hence extended peiod of limitation not

inuokable.

The Appellant submits that the above mentioned Supreme Court

judgments have been relied by various Tribunals for Service Tax also,

therefore irrespective of the difference in language of section l1A of the

Central Excise Act and Section 73 of the Finance Act, all such citation

are applicable to service tax also. Therefore extended period of limitation

is not invokable.

The Appellant submits that in case of Martin & Harris Laboratories Ltd.

v. CCE 2005 (185) E.L.T.42L (Tri.), and in case of Hindalco Indus. Ltd.,

v. CCE, Allahabad, 2003 (161) E.L.T. 346 (T), it was held that "Balance

sheet of companies being a publiclg auoilable doanment, allegation of

suppression of such information, not sustainable and Ertended period is

not invokable." puriher if at all part of the activity was to be suppressed

then why not suppress the other activities also is a point requiring

ponder. As the only basis for invoking the extended period of limitation

is this demand under proviso to Section 73(l), which is not sustainable

and the same requires to be set aside.

The Appellant submits .that the Ld. Respondent vide para 17 of the

impugned order denied the applicability of the above case law by the

relying on CCE, Calicut Vs Steel Industries Kerala Ltd 2OOS (lSg) E.L.T
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33 (Tri-Bang). In the above case it was held that the theory of the

universal knowledge of balance sheet being public document is not

attracted when the Appellant has not filed the initial declaration. In the

present case Appellant has filed the declaration stating that why they

are not liable to pay the service tax therefore the reliance on placed on

casse law by the ld. Respondent is distinguishable.

9.2O. The Appellant further submits that when the demand was raised on the

basis of Balance Sheet, ledger accounts and bank statements of the

Appellant, it is bad in law to say the assessee indulged in suppression of

the facts with an intention to evade the payment of service tax. In this

regard Appellant wishes to rely the following judgments.

a. In the case Rama Paper Mills Vs Commissioner of C. Ex.,

Meerut 2OlI (022) STR 0019 (Tri.-Delit) was held that "Demand

based on figures in appellant's ledger and balance sheet -

ReJlection of income and actiuitg in ledger account and balance

staet points to absence of wilful suppression - Extended period

not inuocable."

b. In the case of Kirloskar Oil Engineers Ltd Vs CCE, Nasik, 2OO4,

(178) ELT .998 (Tri-Mum) it was held that "since the balance

sheet of the compang being publicly auailable doanmen| the

allegation of suppression of such information is not sustoinable.

Tlerefore, extended peiod cannot be inuoked under prouiso to

Section 114(1) of the Act ibid. In mg considered opinion, the

proubions of Section 1lAC for imposition of penalty and the

proui.sion of Section 11AB for demanding dutg are not applicable

to the facts of this case'

c. In the case of Hindalco Industries Ltd Vs CCE Allahabad 20O3,

(161) ELT 346 (Tri-Del) it was held that "Balance SLeets of

I\
i
I
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10. Interest under
dernanded

Section 75 of Finance Act, 7994 cannot be

..t

I

componies is a publiclg auailable doqtment. Tlerefore, the

allegation that data stated in the Balance Sheet tuas suppressed

from Central Bxcise authonties rs not a uiable allegation. T?e

demand has to fail on the ground of limitation itself."

d. tn the case of U.T Ltd Vs CCE, Calcutta -l,2OOl (l3O) ELT 791

(Tri-Kolkata) it was held t}rat KFwraher, had. there been ang

lntentfion on th,e pdrt oI the o,ppellants to suppress the

a.booe Jact, theg uould not have retlected the facdtm ot

recelvlng ol commlsslon ln thelr bo.lance sheets. Ihis shou;s

the bona fides of the appellant. Accordinglg, u-te hold the demond

as barred by limitation. Appeals are thus allowed on meits as

well as on limitation and tlrc impugned order is set aside in toto."

9.21. ln the instant case also since entire demand raised is on basis of the

records of the appellant there is no suppression hence extended period

cannot be invokable and penalty under section 7T and. T8 cannot be

invoka blc.

9.22. Without prejudice to the foregoing the Central Government does not

have any power to tax the material sold during the course of service and

construction of the residential complex for the personal use are kept out

of taxability of service and this information is not required to disclose in

ST-3 Returns. It is a settled position of law that the information not

required to be supplied under law, when not supplied does not amount

to suppression [Apex Electricals Pvt. Ltd., Vs. UOI 1992 16ll ELT 413

(cuj)], Appellant have acted under a bonafide belief that their activity

did not attract service tax.
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Appellant further submits that in the case of Blue Star Limited v. UOI

2O1O (25O) ELT 0179 it was clearly held- 'As noted earlier interest is

compensatory. It ls to reconwtensate d pdrtg. In the Tnstant case the

State tor not recotering lts monles (duttes) on tlme. At the polnt ol

tlme lnterest becomes due the lnte"est there must be an

rrscertrrlned amount of duty uthlch a partg needs to pay. Il there ls

no ascerto,lned duty, there ls no questlon of compensatlng the

State bg wag of lnterest." Hence, in the present case where the

amount has been paid to the Government although under wrong

accounting code there is no need pay interest as the nature of interest is

essentially compensatory and not mandatory.

Appellant .further submits that it is well-settled position in law that the

intcrest is compensatory in character and it has to be paid by a party,

who has withheld the payment of principal amount payable to the

person to whom he has to pay the same. This basic concept about

'interest' should be borne in mind. This difference between 'tax',

'interest'and 'penalty' has been expounded by the Supreme Court in the

case of A. C. C. v. Commercial Tax Officer. Hence where the Service Tax

itself is not payable, the question of paying of interest on the same does

not arise as held by the Supreme Court in Prathiba Processors Vs. UOI,

1ee6 (88) ELT 12 (SC).

The Appellant further submits that in the case of CCE v. Bill Forge Pvt.

Ltd. 2Ol2 (279l. E.L..l. 2O9 (Kar.) it was held that the-"/nterest is

compensatory in character, and is imposed on an assessee, who has

utithheld. pagment of ang tax, as and- uhen it is due and pagable. Tlw

leug of interest is on the izctual amount uhich is uithheld and the ertent

of delag in paging tax on the due date. If there is no liabilitg to pag tox,

tlrcre is no liabilitg to pay interest. " Therefore, the appellant submits that

+
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wherc there is no liability of tax on them due to reasons mentioned

aforesaid, there cannot be a levy of interest.

Penaltles c.r'r'd,ot be lmposed

Penally und,er Sectlon 77 (2) of the Flnance Act, 7994

Appellant submits that the impugned order intends to levy penalty

under Section 77(21 for not furnishing the true and complete facts in the

statutory returns. Appellant submits that what is true and complete

facts is a'subjective issue'and there cannot be levied any penalt5r under

the act for it, as what is true and complete for the appellant may not be

so for the adjudicating authority. In this regards, reliance is placed on

Godavari Khore Cane Transport Co. P. Ltd v.CCE, Aurangabad 2O12

(261 S.T.R. 3 l0 which stated that- "Penalty Imposition of Mis-

representation of facts in ST-3 returns No penalty was imposable under

Section 77 of Finance Act, 1994, which could be invoked only for failure

to furnish Service tax return in due time."

Appellant submits that in the case of Cement Marketing Co. India Pvt.

Ltd. v. Assistant Commissioner of Sales Tax 1980 (6) E.L.T. 295 (S.C)

held that- "lf the assessee entertained belief that he was not liable to

include the amount of freight in the taxable turnover, it could not be

said to be mala fide or unreasonable nor it can be dubbed as frivolous

contention taken up merely for the purpose of avoiding liability to pay

tax. What the law requires is that the assessee should not have filed a

false return. A return cannot be said to be 'false' unless there is an

element of deliberation in it. It is true that where the incorrectness of

the return is claimed to be due to want of care on the part of assessee

and there is no reasonable explanation forthcoming from him for such

want of care, the court may in a given case infer deliberateness and the

I
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rcturn may be treated as a falsc rcturn. But, where the assessee does

not include a particular item in the taxable turnover under a bona

fide belief that he is not liable so to include it, it would not be rlght

to brand the return as a 'false return' inviting penalty" Therefore,

appellant submits that when there is a bonafide belief on their part that

the service tax is not attracted on a particular activity that they have

filed returns under NIL Category.

In re: Penaltg under Sectlon 78 of the Flno,nce Act, 1994

1 1.3.

1 1.4.

11.5.

l1.6.

The Appellant submits that explanation 2 to Sub section (3) to Section

73 of the Finance Act, 1994 deals with the issuance of SCN and levy of

the penalty when the Appellant makes the payment of service tax along

with the interest the same is reproduced here for your ready reference.

For tle remoual of the doubts it is here bg declared that no peno.ltg
urtder ang of the prouisions o/ this Act or tte Rules made there under
shall be imposed in respect of paAment of seruice tox under fhis Sub
section and interest tlrcreon.
The Appellant further submits that the above explanation clearly says

that no penalty shall be imposed on service tax when the Appellant

makes the payment before the issuance of SCN. In tJlis case there is no

allegation regarding the fact of payment of service tax of Rs. 38,13,888/-

by the Appellant. Therefore benefit under Section 73(3) of the Finance

Act, 1994 shall be granted.

The Appellant submits that if any shortage found in the amount so paid,

SCN may be issued for the short amount of tax so paid if any. But if the

payment of tax is found correct then no penalty can imposed as per the

true legislative spirit of section 73(3).

Appellant submits without prejudice to the foregoing that when the tax

itself is not payable, the question of penalty under section 78 does not

arise. Further assuming but not admitting, that there was a tax liability

as envisaged in the impugned order as explained in the preceding

w
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paragraphs, when appellant were not at all liable for service tax and

further also there was a basic doubt about the liability of the service tax

itself, Appellant is acting in a bona fide belief, that he is not liable to

collect and pay service tax, there is no question of penalty under section

78 resorting to the provisions of Section 80 considering as there was

reasonable cause for not collecting and paying service tax.

11.7. Appellant further submits that penalty under Section 78 is imposable

when the duty should not have been paid, short levied or short paid or

erroneously refunded because o/ either fraud, collusion, willful mis-

statcment, suppression of fact or contravention of any provision or

rules. These ingredients postulate a positive act and, therefore, mere

failure to pay duty andf or take out a license which is riot due to any

fraud, collusion or willful mis-statement or suppression of fact or

contravention of any provision is not sufficient to attract the penalty

under Section 78. In the appellants case there is no intention to evade

duty , particularly where all information asked by the department. was

promptly made available and audit was conducted by the department

and report issued thereon , It cannot be a case of suppression of facts

and no penalty under Section 78 is payable.

1 1.8. Without prejudice to the foregoing, Appellant submits that all the

grounds taken for rExtended, pet rod of llmttatton, above is equally

applicable for penalty as well.

I 1.9. Assuming but not admitting that there is a contravention of the rules or

provisions attracting penalty under Section 78, the appellants submit

that a detailed analysis of the provisions of Section 78 assumes

significance in the. instant case. The relevant extract ofthe Section 7g is

reproduced here under for ready reference:

78. Penaltg for suppresslng, etc. o,f oa,lue oJ taxable serzrlces

i\
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a) fraud; or
b) collusion; or
c) willful mis-statement; or
d) suppression of facts; or
e) contravention of any of the provisions of this Chapter or

of the rules made thereunder with the intent to evade
payment of service tax,

the person, llable to pag such seni,ce tax or erroneous rcfund, as
d.etennlned. under subsectton (2) of sectlon 75, shall also be liable
to pag a penaltg, in addition to such scrwicc tax and interest thereon, if
any, payable by him, uhich shdll be equal to the annount of senfice
tax so not leoled or paid or short-letied. or short-paid or erroneously
refunded.

1 1.1o. Appellant submits that the Section provides for imposition of a penalty

which shall be equal to the amount of such .service tax thathas not

been levled or paid or has been short-levled or short -paid'.as

determined under sub-section (2) of section 7Br. The amount that

could be determincd under Section 73(2) shall mean .the amount of
service tax that has not levled or paid or short-levled or short-paid'.

I 1. 1 l. Appellant submits that from thc above, it is cvident that the penalty

under the Section 78 is on the amount as determined under section

73(2). Therefore the provisio's of Section 73(2) assume examination.

The extract of Section 73 (2) is reproduced hereunder for ready

refcrence:

(7) Where ang senrd.ce tax has not been leuled or pald or has
been short-levled or short-pald. or e/roneottslg refunded., bg reason
of-

(21 The Central Excise. Officer shall, after considering therepresentation, if any, made by the person on whom notice is 
-".*;J

under sub-section ( l ), determine t-he amount of service tax duefrom, or erroneously refunded to, such person (not being i" .;;;";;fthe amount specified in the notice) and thereupon such person shallpay the amount so determined.
Appellant submits on combined reading of Section Zg and Z3(21, it can
be seen that the pcnalty under Section 7g can be levied or:ly on the
amount found payable by the appellant as determined under Section
73(21. The words ,servicc tax due,, ,,short levied, and "short paid, in
both these Sections clearly indicate the service tax amount found to be

I I .12.
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due after taking into account the amounts already paid and the penalty

could be levied on such arnounts as are short paid or found payable.

11.13. Without prejudice to the forqgoing, Appellant submits that suppression

or concealing of information with intent to evade the payment of tax is a

requirement for imposing penalty. It is a scttled proposition of law that

when the assessee acts with a bonafide belief especially when there is

doubt as to statute also the law being new and not yet understood by

the common public, there cannot be intention of evasion and penalty

cannot be levied. In this regard we wish to rely upon the following

decisions of Supreme Court.

(i) Hindustan Steel Ltd. V. State of Orissa - l97a (2) DLT (J159)

(SC)

(ii) Akbar BadruddinJaiwani V. Collector - 1990 (471 EJLT

161(sc)

(iii) Tamil Nadu l{ousing Board V Collector - 1990 (7 4l ELT 9

(SC}

Therefore on this ground it is requested to drop the penalty proceedings

under the provisions of Section 78.

I l 14. The Appellant submits that in the case of DCM TextilesVs CCE,

Gurgaon 2Ol2 (261 S.T.R 359 (Tri-Del) it was held that'The prouisions of

Section 78 of the Finance Act, 1 994 are in paimaterio utith tle prouisions

of Section 1lAC and proubo to Section 11A(1) of the Central Excise Act,

1944. The Hon'ble Supreme Court in the case of Cosmic Dge Chemical u.

C.C.E., BombaA (supra) hcs held thot for invoking ertended peiod under

Section 11A(1) of Central Excises Act & Salt Act, 1944, the intention to

euade the dutg must be proued and for this purpose, the mis-statement or

suppression of facts must be wilful and mere omission to prouide some

information or omitting to do something uhich the person is required to do

g



tDould ttot be sufficient to irtuoke the prouisiorts to Section 11A(l). Stnce

the uordlngs o/ Sectlon 78 of the Flna,nce Act, 7994 are ldentlcol

to the wordlngs of the provlso to Section 71A(7) o:f the Central

Exclse Act, 7944, the ratlo of the Jud.gnent of the Hon'ble Suprerne

Court ln the case of Cosmlc Dge Chemlcal (atprQ uould. be

appllcable to the questlon of Tmposltlon ol penaltg und.er Sectlon

78 of the Flnance Act, 7994. In thls ca.se, there ls no dlspute about

the fact that the a.ppellalt uere dlscloslng the lnJorrno:tlon about

the recelpt of taxable service of procurlng export orders on

commlsslon basls Jrom commission agents o,brol:;d, ln thelr

balrr'nce sheets o'nd ds soon cs the lnforrnation in thls regard urcrs

asked. for by the department, the so,me uas prould.ed.. Not onlg

thls, theg also applled tor and obtalned. the serTrlce tqx

reglsttatlon and. pald the substo.ntlal part of the scme, Rs.

7,62,349/- plus lnterest though thelr ltabtlitg to sertlce tqx wos

much less as the servlce tax ltabllitg upheld bg the Commissioner

(Appeak) from 18-4-2006 cotnes to onlg Rs. 88,650/ -. From the conduct of

the appellant, it cannot be said that nonpaAment of seruice tax was uilful

or with intent.ion to euade seruice tax. In uieu of this, merely on account of

not obtaining seruice tax registration or notl-pagment of tax, it cannot be

cortcluded thot the sa"me was uith intention to euade the tax. Therefore,

follouing the judgment of Hon'ble Supreme Court in the case of Cosmic

Dge Chemical (supra), I hold that prouisions of Section 78 of the Act are

not attracted and as such the order of the Commissioner (Appeals)

upholding the penaltg under Section 78 is not sustainable. The same is

set aside. The appeal is allowed."

The Appcllant submits that in the case of Krishna Security & Detective

Services Vs CST Ahmadabad 2}ll (241 S.T.R 574 (Tri-Del) it was held

11.15
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that " Further the leomed aduocate also drew mg attettion to tle ciranlar

ksued by tLe Board in this regard. According to tLrc Boord's Letter F.No.

137/ 167/ 2OO6-CX-4, dated 3-1O-2OO7, once the seruice tox due has been

paid with interest before issue of shota cause noticc, as provided in

Section 73 disanssed aboue, no show cause notice can be issued. When

no slou cause notice can be issued as per the prouisions of law, there

cannot be ang justiftcation for imposition of penalty. hrthe4 I also find

that the reliance of the learned aduocate on the decisions of this Tribunal

in the case of Nishchint Engineeing Consultants Put. Ltd. u. C.C.E,

Ahmedabad reported in 2O1O (1q S.f.R. 276 On. - Ahmd.) and is

ttpplicable to the facts of the present case. In uieu of the aboue, tle

imposition of penaltg is not justified. Accordingly appeal b allorled uith

consequential relief to the appellant.

The Appellant submits that in the case of Hajarilal Jangid. Vs. CCE,

Nagpur 20ll (241 S.T.R 51O (Tri-Mum) it was held tllat "A plain reading

of the aboue prouisions makes it abundantlg clear that if the assessee has

discharged the seruice tax liabilitg on his own ascertainment or on tle

basis of asertainment by the Central Excise offt.cers and inform the

Central Excise offtcer of paAment of srtch seruice tax tlen, no notice under

sub-section (1) in respect of the amount so paid. shall be serued. In tlle

instant case, the assessee discharged the tox liabilitg for the peiod ApiI

to Septernber, 2OO7 in August 2OO7 and March 2O0B along with interest

of Rs. 2,3OO/- on B-8-2OO7. The balance amount ofinterest of Rs. 3,321/-

uas paid by tlem on 25-5-2O09. Theg had ftled tle return due on 2S-1O-

2OO7 by 28-B-20O8. Theg also paid the late fee of Rs. 2,0OO/- for the

delaged filing of the retum as per the instructions af the ofjler uho

receiued tlrc return. The aboue conduct Cf the assessee make it

abundantlg clear that there was no uillfut mis-statement or suppression

I
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of fact on the part o/the assessee. Therefore, the provisiorts of sub-section

(3) of Section 73 is clearlg attracted in the facts of tte case and issuane

of a stnut-cause notice for demand of seruice tax and imposition of

penalties u)os not at all uarranted."

11.17.The Appellant submits that in the case of CST New Delhi Vs Competent

Automobiles CO. LTD. 2O1l (241 S.T.R 561 (Tri-Del) it was held that

"Penaltg - Imposition of - Suppression of facts, etc. - Since Section 78 of

Finance Act, 1994 is within the scope of Section 80 ibid, euen in cases

inuolving suppression, adjudicating authaitg can exercise discretion

under Section 80 ibid to waiue penaltg - On facts, as ossessee had paid

Seruice tax and interest immediatelg uthen Reuenue pointed it out, and

thereafier cooperatbd ruith Reuenue autltorities, discretion exercised by

adjudicatilq authoritg to waiue of penaltg found to be arrect euen though

tlere was ftnding of suppression also. [para 4]"In light of the above case

laws the penalty under Section 78 of the Finance Act, 1994 requires to

set aside.

11.18.The Appellant submits that taxability of service under the residential

complex service depends on interpretation of "Residential complex"

definition, Circular No. lO8l02/2OO9-ST dated 29.01.2OO9, Circular No.

D.O.F 334/03/20lO-TRU dated1O.O2.2OlO and various judicial

pronouncements. It is settled position of the L,aw that whenever there is

any scope for interpretation of the provisions of Finance Act, 1994 there

cannot be extended period of limitation and imposition of penalties. In

this regard Appellant wishes to rely on the following judicial

pronouncements.

a. In the case of Suprasesh G.l.S. & Brokers p. Ltd Vs CST, Chennai

2OO9 (013) S.T.R 641 (Tri-Chennai) it was held that "We haue

houeuer found a good case for uacating the penalties. By and large,
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the dispute agitated before us utas highly lnterpretathe o:f the
' uarTous prouislons of the fTnonce Acts 1994 and 2OO6, the

IRDA Act, 1999 and the IRDA (Insura nce Brokers) Regulations,

2OO2. In the ciratmstances, it toill not be just or fair to inflict any

penaltg on th.e assessee"

b. In the case of Ispat Industries Ltd Vs CCE, Raigad 2006 (199)

E.L.T sOq (Tri-Mumbai) it was held that "Apart from holding that

the credit utas admissible to the appellants on merits, ute also find.

that the demand raised and confinned oLgainst them is hopelesslg

barred bg limitation. Admittedlg, the appellant had reJlected the fact

of auaiting the balance 5oo/o credit in the subsequent financial gear,

in their statutory monthlg returns filed uith the reuenue. This fact is

suJfrcient to reJlect knowtedge on the part of the reuenue about the

fact of taking balance 5oo/o credit and i.s also indicatiue of tlrc bona

fides of the appellant. The appellonts hauing made known to the

department, no suppression or mis-statement on their part can be

held against tLem. The lssue, no d.oubt trutolves bona Jide

lnterpretatlon of prottlslons of laut and. fatlure on the paft of

the appellants to lnterpret the sald. provlslons ln the wag ln

whlch the department seeks to lnterpret them cc;nnot be held.

orgcllnst them so as to lr.lvoke extend.ed per-lod. of llnltatlon.

Wlen there is a scope for doubt for interpretation of legal prouisions

and the entire facts haue been placed before the jurisdictional,

Central Exci-se Officer, the appellants cctnnot be attibuted with any

suppression or misstatement of facts uith intent to euade dutg and-

hence cannot be saddled with demand. by inuoking the extend.ed,

peiod of limitation.As much as the demand has been set asid_e on

.l \!T
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menits as also on limitation, there is no Just{lcatlon for
lmposltlon of ang penaltg upon ttlem.

c. In the case of Haldia Petrochemicals Ltd Vs CCE, Haldia 2006

(197) E.L.T 97 (Tri-Del) it was that Lhe'extended. period. of timitation

cannot be inuoked under the prouiso to Section 1lA(1) of tlte Central

Excise Act, 1944. There is olso no case for imposition of penattg,

firsttg for the reason that the demand. of d.uty is unsustoina ble and

secondlg for the reason that tlrc case inuolues a questlon o.f

Tnte rpretatlon of law. "

d. In the case of Itel Industries Pvt. Ltd Vs CCE, Calicut 2OO4 (163)

E.L.T 219 (Tri-Bang) it was held tlr,at "In uieu of the facts of this

case, we d.o not find. on1 
"o". 

or cause to inuoke the penal tiabilities,

as ute ftnd that the Commissioner has Leld .It is essenti altg, a

questlon of lnterpretatlon of lc;ut as to rlhether Section 4 or

Section 4A uould be applicable...." and not sustained the penalty

under Section llAC. We conanr uith the same. Therefore txe cannot

upLtold the Reuenue's appeal on the need to restore the penaltg

under Section 1lAC ds arriued at by the Original Authoitg. As

regards the penalty under Rules 173e & 2lO, ue find the

Commissioner (Appeals) has not giuen ang ftnding why he

considered the same as correct and legal in para 8 of the impugned

order. hnposition of penaltg under Rules 1rce A 21O on mrltters o!

lnterpretatlon, urithout specifrc and ualid reasons, is not called

for".

On the basis of the above judgments it is clear that whenever due to

bonafide interpretation of law service tax not paid extended period of

limitation and penalty is not leviable.

i
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In re: BeneJit under Sectlon aO of the Flnance, Act, 7994

ll.l9.Appellant further submits that under Section 8O of the Finance Act,

1994 which reads as under:

" Notwithstandlng angthing contained in the prouisions of section 26,
section 77 or first prouiso to sub-sectiort (1) of section 78 no penaltg
shall be lmposable on the assessee for ang fallure referred to ln
the said prorr{slons tf the cssess€e proaes thaf there uras
reasonq}le cause for the said faihre."

On this ground the procccdings in the impugned order in so far as

imposition of penalties is concerned should be dropped taking recourse

to the Section 80 ibid-

I 1.20. Appellant submits that it is a undisputed fact that the levy of service tax

. on Construction of complex service had created lot of confusion and

many questions have been raised about the constitutional validity, The

following are the signilicant outcomes/events surrounding the levy of

scrvice tax right from date of introduction of this Service:

PARTICULARSDATE

16.6.2()05

t.8.2006 Circular F. No. 332/35/2OO6-TRU, dated 1-8-2O06If no

other pcrson is engaged for construction work and the

builder/promoter/developer undertakes construction

work on his own without engaging the services of any

other person, then in such cases in the absence of service

provider and service recipient relationship, the question of

Any service provided or to be provided to any person, by

any other person, in relation to construction of complex is

taxable under sub-clause (zzzhl of section 65(105) of the

Finance Act, 1994. Provisions relating to levy of service tax

by amending sections 65 and 66 of the Finance Act, 1994

have been made effective from 16th June, 2OO5.

\
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providing taxable service to any person by any other

person does not arise

t.6.20,07 Thc Finance Act, 1994 has sought to levy service tax for

the first time on certain specihed works contracts.

Held in the case of Magus Constructions 20O8 (11) S.T.R.

225 (Gau. That in the light of what has been laid down in

the catena of decisions referred to above, it becomes clear

that the circular, dated August l, 2006, aforementioned,

is binding on the department and this circular makes it

more than abundantly clear that when a builder, promoter

or developer undertakes construction activity for its own

self, then, in such cases, in the absence of relationship of

"service provider'and "service recipient', the question of

providing "taxable service" to any person by any other

person does not arise at all.

29.1.20,09 Circular No. lO8/2/2OO9-S.T., dated 29-1-2O09 clarified

that firstly that Where a buyer enters into an agreement to

get a fully constructed residential unit, the transaction of

sale is completed only after complete construction of the

residential unit. Till the completion of the construction

activity, the property belongs to the builder or promoter

and any service provided by him towards construction is

in the nature of self service. Secondly, if the ultimate

owner enters into a contract for construction of a

residential complex with a promoter/ builder/ developer,

who himself provides service of design, planning and

construction and after such construction the ultimate

owner receives such property for his personal use, then

i-i

+

rs.5.2008

':
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such activity would not be subjected to service tax,

because this case would fall under the exclusion provided

in the definition of 'residential complex'.

L.7.2010 In the Finance Act, changes have been made in the

construction services, both commercial construction and

construction of residential complex, using tompletion

certificate' issued by tompetent authority'. Before the

issuance of completion certificate if agreement is entered

into or any payment is made for sale of complex or

apartment in residential complex, service tax will be

leviable on such transaction since the builder provides the

construction service.

Trade Facility No. 1/2O11, dated l5-2-2O11 issued by

Pune Commissionerate stated that Where scrvices of

construction of Residcntial Complex wcre rendered prior 
]

to l-7.-2OlO no Service Tax is leviable in terms of para 3 of

Boards Circular number 1O8|O2|2OO9-S.T., dated 29-1-

2009.

15.2.2011

11.21. The Appellant submits that they have not paid the service tax on

bonafide belief that as per the Circular IOB /02 /2OO9-ST dated

29.O1.2OO9 they are not liable to when the construction undertaken for

personal use and the also the value of the material is not liable for the

service tax on which they have paid. In the case of CCE, Delhi Vs Softalk

Lakhotia Infocom (P) Ltd. 2006 (1) S.T.R 24 it was held that '7?re

Reuenue is relging upon tle prouisions of Section 75 of tle Act uhereas

Section 8O of the Act prouides that .no penaltg is ilnposabte in case tle

cssessee explains the reasonable cause for failure to comply tuith the

\?.

\
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prouisions. In uieu of the aboue, I find no inftrmity in tlle impugned order.

The appeals are dismissed."

ll.22.T1ne Appellant further submits that the above reported case laws or the

text of the Section 8O of the Finance Act, 1994 does not speak of proving

to the satisfaction of Central Excise Officer regarding the reasonable

cause.. Therefore from the above it is clear that noticee is rightly eligible

for the benefit under the Section 8O ofthe Finance Act, 1994.

1 1.23. The Appellant submits that in so far as Section 80 of the Act is

concerned, it ovemides provisions of Sections 76,77,78 of the Act and

provides that no penalty shall be imposable (assuming but not

admitting) even if any one of the said provisions are attracted if the

assessee proves that there was reasonable cause for failure stipulated

by any of the said provisions.

ll.24.The Appellant submits that they have established the reasonable cause

for the nonpayment of service tax. Once reasonable cause is established

the authority has the discretion to hold that no penalty is imposable.

The provision does not say that even upon establishment of reasonable

cause, penalt5r is imposable. The provision only says no penalty is

imposable.

1 1.25. The Appellant submits discretion to exercise the power under section go

of the Finance Act, 1994 to waive the penalt5r is an obligation on the

authority. It is the duty of the authority to ascertain whether there is

any reasonable can rse for nonpayment of duty. In the case of KNR

Contractors Vs CCE, Thirupathi 2}lt (O2tl 436 (Tri-Bang) it was held

that "Perusal of section Bo of the said Act, undoubtedla discloses that it

tuill haue ouerriding effect on the prouisions of Sections 76, ZZ & Zg, in the

sensethat imposition of penaltg under ang of those prour'sions is not

mechanical exercise bg the concerned autlaritg. On tle contrary, before

)
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proceeding to impose the penaltg under ang of those prouisions of lau, the

authoritg is expected to ascerTain from the records as to uttether the

assessee hrrs established that there utas reasonable cause for the failure

or defautt commttted by the assessee."

The appellant craves leave to alter, add to and/or amend the aforesaid

grounds.

The appellant wish to be personally heard before any decision is taken

in this rhatter.

For Hiregange & Modi v
Chartered

12.

13.

Sudhir V S
Partner

Authorised Signatory

. 
ctarrerld

a$OrlDlrnE

li
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PRAYER

Wherefore it is prayed that this Hon'ble CESTAT be Pleased to hold:

a. Set aside the impugned order of the Respondent.

b. The activity is sale of immovable propert5r and not works contract

c. Service is not taxable in terms of Circular 1O8 / 02 / 2OO9 d,ated,

29.Or.2009.

d, Service tax cannot be demanded on gross receipts from the customer.

e. To hold that the benefit of composition scheme is extendable to the

Appellant.

f. Extended period is not invocable.

g. Interest is not imposable.

h. No Penalty is imposable under Section 77 & Section 78

i. Any other consequential relief is granted.

Appellant

VERIFICATION

I, Soham Modi, Managing Partner of M/ s Modi Ventures, the appellant, do

hereby declare that what is stated above is true to the best of my information

and belief.

Verified today the 13th of April, 20 13

Place: Hyderabad

Appellant

&

\
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EEEAEE fILECqSTOMS, EXCISE AND SERVICE TAX APELLATE
TRIBUNAL BANGALORE

Servlce Tax Appeal IIo.
Stay Application No.

of 2013
of 2()13

Between:

M/s Modi Ventures
5-4-lAT l3 & 4, 2od Floor,
MG Road,
Secunderabad- 5OO OO3

Vs

The Commissioner (Service Taxf
Hyderabad-I Commissionerate,
Basheerbagh,
Hyderabad- 5OO OO4

Appellant

Respondent

The Appellant in the above appeal petition is the Applicant herein and craves to

submit for kind consideration of this Honble tribunal as under:

1. The Applicant/Appellant is now in appeal against Order-In-Original No.

6/2013- (Service tax)-Commr. (O. R. No. 53 /2O12-Hyc1- I Adjn (S.T) dated

l7.Ol.20l3, passed by the Commissioner of Customs, Central Excise &

Service Tax, Hyderabad, Hyderabad I Commissionerate, L.B Stadium Road,

Hyderabad- 5O0 004confirming the dernand of service tax under provisions

of Section 73 of the Finance Act, 1994.

2. The facts and events leading to the filing of this application and grounds of

appeal have been narrated in the memorandum of appeal in Form ST-5 filed

along with this application, and the Applicant/Appellant craves leave of this

Honorable tribunal to adopt, reiterate and maintain the same in support of

this application. The Applicant / Appellant maintain and reiterate the same

grounds in support of this application.

riiJ
,c

o

o

STAY APPLICATION UNDER SECTION 35F OF THE CENTRAL EXCISE ACT.
1944.

Application seeking waiver of pre-deposit and stav of recoverv of
Adiudication levies under section 35F ofthe Central Excise Act. 1944
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3. The Applicant submits that they have paid an amount of Rs.47, 73, 858 is

already paid before issuing the show cause notice out of which Rs.27, 27,

115 is not considered towards service tax this application is filed for the

waiver of the rcmaining service tax, interest and penalty under Section 78 of

the Finance Act, 1994.

4. The Applicant submit that for the reasons mentioned in the appeal it would

be grossly unjustified and inequitable and cause undue hardship to the

Appellants if the amount of demand raised is required to be paid.

5. The Applicant submits that tJley are entitled to be granted an order staying

tl, e implementation of the said order of the Respondent pending the hearing

and final disposal of this appeal viewed in the.light of the fact that the order

is one which has been passed without considering the various submissions

made during the adjudication. It has been held by the Calcutta High Court

in Hooghly Mills Co. Ltd., Vs. UOI 1999 (1Oq ELf 637 that it would amount

to undue hardship if the Appellant were required to pre-deposit when they

had a strong prima facie case which in the instant case for reasons stated

above is present directly in favour of the Appellant.

6. Without prejudice to the foregoing, appellant further submits the various

decision that has been rendered relying on the Circular l08 are as under

a. M/s Classic Promoters and Developers, M/s Classic properties v/s

CCE Mangalore 2OO9 (Ol5) STR OO77 (Tri-Bang)

b. M/s Virgo Properties Pvt Limited Vs CST, Chennai (Dated: May 3

20 1 O) 20 I O-T[OL- I I 42-CESTAT_MAD,

c. Ardra Associates Vs. CCE, Calicut - [20091 22 STT 4SO (BANG. -

CESTAT)

d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2O10 (O19)

STR 0546 Tri.-Bang
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e. Mohtisham Complexes Pvt. Ltd. vsCommr. of C. Ex., Mangalore

2oo9 (016) STR 0448 Tri.-Bang

f. Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2OO9 (016) STR 0445 Tri.-Bang

7. Appellant submits that demands raised will not stand the test of appeal as

correct legal and factual position were not kept in mind while passing the

adjudicating Order. It is judicially following across the country when the

demand has no leg to stand it is right case for lOOTo waiver of the pre

deposit of the service tax.

8. The Appellants have to submit that there are multiple alternative lines of

arguments on merits and on quantification. Even if a few of the arguments

are accepted, the demand is likely to be fully satiated. The following table

summarises the impact on the demand based on the arguments

Position held by the Hon'ble Bench Tax Payable Annexure

Reference

The transaction is sale of immoveable property

and cannot be made liable for payment of

service tax at all.

Nil

kkad@

The transaction is a sale of immoveable

property but can be made taxable with effect

from Ol.O7 .2OlO under the category of

Construction of Complex Services, but

reclassification of service after issuance of

SCN is not permitted

Nil

-NO

dtww

The transaction is a sale of immoveable

property but can be made taxable with effect

from 01 .O7 .2OlO under the category of

Rs. 10,14,144l-

xi

E.N

(o)

rb)

cc)

I

o
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(.?,

Construction of Complex Services,

reclassilication of service after issuance of

SCN is also permitted, benefit of Notification

36/201O-ST is granted

The transaction is classil'iable under Works

Contract Services, reduction on account of

matcrials transfe rred under Rule 2A is

permitted

Rs.42,65,728

a

The transaction is classifiable under Works

Contract Serviccs, option of composition

scheme is extended

Rs.33,77,1O2/-

x{

The Sale Deed entered prior to 0I.06.2007

and ST paid under "Construction of complex

service" continues to be taxed under same

classification with the same abatement. For

the Sale deeds entered after 01.O6.2O07 and

no ST paid prior such date will be classified

under "works contract service' with

composition.

Rs.50,28,263-

x

Demand within normal period of limitation

(i.e. Period April 2O1O to December 2O1O)

(From SCN Annexure itself).

Rs.39,O7,584

9. As compared to the above, the Appellants have already paid service tax as

under:

Amount paid by Cash Rs.47,73,858

Amount entitled as CENVAT Credit Rs.l,92,627

({)

($)

fl
t0o

N



120

lO. Applicant submits that there has been gross error in considering the

receipts in the computation as compared to the books of accounts. The SCN

has estimate of receipts excluding the value of sale deeds is Rs.

13,A1,56,949 l- against the actual receipts of Rs. 9,77,97,1541-. For

instance in the month of April 2OO8 the actual receipt is Rs.22, 97,1721-

whereas the receipts considered by SCN is Rs.33,32,201/-. The compilation

of the gross amount received and the bifurcation thereof towards Sale Deed,

Construction Agreement and other amounts has been given in the annexure

to this appeal which has been duly certified by the Chartered Accountant .

I I . Without prejudice to foregoing Notification No. 36/ 2O 1O-ST dated

2a.O6.2OlO and Circular No. D.O.F. 334l03l2OIO-TRU dated Ol.O7.2OlO

exempts advances received prior to O1.O7.2OlO, this itself indicates that the

liability of service tax has been triggered for the construction servicc

provided after Ol .O7.2OlO and not prior to that, hence there is no liability of

service tax during the period of the subject notice, hence excluding the

receipts prior to Ol "O7 .2OlO the revised service tax liability without

prejudice to submission would be Rs. 1O,14,144/-

12. Without prejudice to the foregoing, assuming but not admitting Service

Tax, if any is payable under the head Works Contract, the value of works

contract must be determined as per Rule 2A of Service Tax (Determination

of Value) Rules, 2OO6 would be Rs.42,65,72a1-

13. Without prejudice. to foregoing assuming but not admitting Service Tax

liability, if any is payable under composition scheme, the same has to be

restricted to only on those flats on which service tax was paid prior to

0I.06.2007 . On calculatir-rg the composition scheme for all flats entered

after 0I.O6.20O7 under composition scheme amount to and for the flats

already paid service tax under the abatement scheme continued to be
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calculated under abatement scheme amounts the entirc total scrvice tax

liability amounts to Rs.5O,28,263

14. In the case of Silliguri Municipalitg and Ors. v. Amalendu Das and Ors.

(AIR 1984 SC 653) it was held that "It is true that on merelg establishing a

pima facie case, interim order of protection should not be pdssed. But if on a

atrsory glance it appears that the demand ralsed has no leg to stand, 7t

utould be undeslrable to regulre the cssessee to pag full or substdntlte

part ol the demand. Petitlons tor sto:g should not be dlsposed of ln a

routlne mdtter unmlnd.tul of the consequences floutlng trom the order

requJnirng the assessee to deposlt f:rtll or part o:f the dcmolnd. TLrcre can

be no rule of uniuersal application in such matters and the order has to be

passed keeping in uiew the factual s(pnario irtuolued. Merelg because this

Court has indicated the principles that does not giue a license to the

forum/ authoritg to pass an order which cannot be sustained on the

touchstone of fairness, legalitg and public interest. Wlrcre d-enial of inteim

relief mag kad to publlc mlschlel, graue irreparable piuate injury or shake

a citizens' faith in the impartiatitg of public administration, inteim relief cant

be giuen".

15. The Applicant also plead financial hardship due to the reason that the

service tax has not been reimbursed by the recipient and also that the

Appellant is not a business entity as is required to pay out a portion of their

earnings.

16. The Applicant crave leave to alter, ad to and/or amend the aforesaid

grounds.

17. The Applicant wish to be personally heard bcfore any decision is taken in

this matter.

'/
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PRAYER

WHEREFORE, the Applicant pray that pending the hearing and final disposal

of this appeal, an order be granted in their favor staying the order of the

Respondent and granting waiver of pre-deposit of the entire amount.

1!tNT

of the

VERIFICATION

I, Mr. Soham Modi, Managing Partner of M/s Modi Ventures, the appellant, do

hereby declare that what is stated above is true to the best of my information

and belief.

Verified today the l3th of April, 2013
I'oi\ t- (."! ! :!.) F\

Placc: Hyderabad

Signature of the Applicant
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Sub: Appeal agalrrst the order of the. Commlssioner of Customs, Central E:(cise
and Senrice Tax (Appeall, Hyderabad in Order in Origlnal No 6/2O13 (H-I) S. Tax
dated 17.O1.2O13

I/Wc, Mr. Soham Modi, Malaging Partner of M/s Modi Ventures hereby authorise and
appoint Hiregange & Associates, Chartered Accountants, Bangalore or their partners
and qualified staff who are authorised to act as authorised representative under the
relevant provisions of the law, to do a1l or any of the following acts: -

To act, appear and plead in the above noted proceedings before the above
authorities or any other authorities before whom the same may be posted or
heard and to file and take back documents.
To sign, file verify and present pleadings, applications, appeals, cross-
objections, revision, restoration, withdrawal and compromise applications,
replies, objections and affidavits etc., as may be deemed necessary or proper in
the above proceedings from time to time.
To Sub-delegate all or any of t1le aforesaid powers to any other representative
and I/We do hereby agree to ratify and confirm acts done by our above
authorised representative or his substitute in the matter as my/our own acts,
as if done by me/us for all intents and purposes.

This authorization will remain in force till it is duly d me/us

Executed thisl3th day of April 2O13 at Hyderabad

ature

I the undersigncd partner of M/s Hiregange & Associates, Chartered Accountants, do
hereby declare that the said M/s Hiregange & Associates is a registered firm of
Chartered Accountants and all its partners are Chartered Accountants holding
certificate of practice and duly qualified to represent in above proceedings under
Section 35Q of the Central Excises Act, 1944. I accept the above said appointment on
bchalf of M/s Hiregange & Associates. 'I'he firm will represent through any one or more
of its partners or StaIf members who are qualifred to represent before the above
authorities.

Dated: 13.04.2O 13

For Hlre
Chartere

Sudhir
Partner

Associates
ts

oel

Chartered

*

o rlt
o

gN

IN THE CUSTOMS. EXCISE A}{D SERVICE TAX APELLATE TRIBUNAL
BANGALORE

Hlregange & Associates,
No. 1O1O, 26th Maln,
Above Corporation Bank,
4th T Block, Jayanagar,
Bangalore- 560 041
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IN THE CUSTOMS EXCISE AND SERVICE TA)( APELLATE TRIBUNAL

/

BANGALORE

Sub: Appeal against the order of the. Commissioner of Customs, Central Excise
and Servlce Tax (Appealf, Hyderabad ln Order in Orlglnal No 6/2O13 (H-Il S. Tax
dated 17.O1.2O13

To act, appear and plead in the above noted proceedings before the above
authorities or any other authorities before whom the same may be posted or
hcard ald to file and take back documcnts.
To sign, file verify and present pleadings, applications, appeals, cross-
objections, revision, restoration, withdrawal and compromise applications,
replies, objections an{. affidavits etc., as may be deemed necessary or proper in
thc above proceedings from time to time.
To Sub-delegate all or any of the aforcsaid powers to any other representative
and I/We do hereby agree to ratify and confrrm acts done by our abovc
authorisecl representativc or his substitute in the matter as my/our own acts,
as if donc by mc/us for all intents and purposcs.

This authorization will remain in force till it is duly revok Suc

Executed this 13rh day of April 2Ol3 at Hyderabad

Signaturf , _r..L

I the undersigned partner of M/s Hiregange & Assoiiates, Chartered Accountarts,
S.B. Gabhawalla & Co. Chartered Accountants do hereby declare that the said M/s
Hiregange & Associates is a registcred firm of Chartered Accountants and all its
partners are Chartered Accountants holding certifrcate of practice and duly qualifted
to rcpresent in above proceedings under Section 35Q of the Central Excises Act, 1944.
I accept thc above said appointment on behalf of M/s Hiregange & Associates. The
I-rrm will rcpresent through any one or more of its partners or StalT nrembers who are
qualilied to represent before the above authorities.

Dated: 13.04.2O l3

Hiregange & Assoclates,
No. 1O1O, 26th Maln,
Above Corporation Bank,
4th T Block, Jayanagar,
Bangalore- 560 O41.

S.B. Gabhawalla & Co.
B-l2, "La Bella",

Azad Lane, Andherl (east)
Mumbai - 400069

For Hiregange & Associates
Chartered Accountants

Rajesh Kumar T.R
Partner (M. No. 211 1591

F.orSBGabhawalla&Co.
Chartered Accountants

))

I/We, Mr. Soham Modi, Managing Partner of M/s Modi Ventures hereby authorise and
appoint Hiregange & Associates, Chartered Accountants, Bangalore & S.B.
Gabhawalla & Co. Chartered Accountants, Mumbai or their partners and qualifred
staIl who are authorised to act as authorised representative under the relevant
provisions of the law, to do all or any of the following acts: -

Sunil Kumar Gabhawalla
Partner (M. No. _)

,-l


