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The brief synopsis submitted by the appellants explains the issue
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1.1. The appellants are engaged in the activity of sale of under construction
flats. They have undertaken a single residential project consisting of 506
residential units by the name “Gulmohar Gardens”. The project is undertaken
in two phases as per details on Page 6 of the Paper Book.

1.2. The appellants enter into an Agreement for Sale with prospective
buyers. After completion of construction, the appellants enter into a Sale
Deed. However, in cases where the buyer intends to obtain bank loan, the
appellants enter into two co-terminus agreements (one for Sale of Undivided
Interest in Land and another for Construction. The process flow is

summarizec on Page 14 of the Paper Book.

1.3. Initially, the appellants registered themselves under the category of
"Construction of Complex Services” and discharged service tax. However,
based on Circular 108/2/2009-ST dated 29.01.2009 they discontinued the
payment of service tax on the belief that the tax is not payable.

1.4. In the above context, a Show Cause Notice dated 24.10.2011 was
issued whereby it was alleged that:

a. The benefit of Circular 108/2/2009-ST dated 29.01.2009 is not
available.

b. The services provided under the Construction Agreement should be

classified as “"Works Contract Services” for the period from 01.06.2007
to 31.12.2010.

c. Neither the benefits of composition scheme nor the deduction for

material value under Rule 2A are available,

d. The extended period of limitation can be invoked since there was
misinterpretation of the Circular.

1.5. Thereafter an Order-in-Original dated 17.01.2013 was passed
confirming the following:

a. Demand of service tax amounting to Rs. 1,38,13,576/-
b. Interest at applicable rates.
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1.6. The brief synopsis

tabular format.
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of the legal issues is summarized below in the
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108 has been extended to the assessee. If the said benefit is granted, the

entire demand fails.

1.8. Even if the transactions are considered as taxable, but one of the
alternative arguments is accepted, the demand will reduce drastically and the
amount already paid is more than the reduced demand as can be seen from

the following table:

Description | Reduced Demand | Tax Already Paid
(Page 285)
"Benefit of Composition 33,77,102 | 47,73,858
Scheme extended (Page l
659) ‘
Benefit of Reduction in 42,65,728 | 47,73,858 |
i Material Value extended
i (Page 658) 3
|Extended Period held as 39,07,584 | 47,73,858
! not invocable (Page 213) E'

l |
L ] }

1.9. The appellants therefore pray that the demand be stayed in entirety {ill

the time of the fina} hearing of the appeat.

2. Learned AR on the other hand would rely upon the decisions in the
case of Golden Ventures Vs. CST, Chennai [2013 (32) S.T.R. 748 (Tri.-
Chennai)] and LCS City Makers Pvt. Ltd. Vs. CST, Chennai [2013 (30) S.T.R.
33 (Tri.-Chennai)] to submit that the demand is sustainable. However we
take note of the fact that the decision in the case of Krishna Homes Vs. CCE,
Bhopal [2014 (34) S.T.R. 881 (Tri. - Del.)] rendered by this Tribunal has
taken a view that construction and sale of individual residential flat with
undivided share of land at a time or under separate agreements for equitable
share of land or for construction of flat would not be covered by the service
of Construction of Residential Complex prior to 01.07.2010. Moreover the
Board Circulars issued during the relevant time as submitted by the
appellants are also in favour of the appellants. Besides the above we aisc
take note of the fact that appellant has paid an amount of Rs. 47,73,858/-
before issue of show-cause notice and if the calculation adopted by the

appellant is accepted according to the appellant entire amount has been
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their favour and also in view of the decisions of this Tribunal considered by
us above, we consider that appellant has made a prime facie case for
complete waiver. Accordingly the requirement of pre-deposit is waived and

stay against recovery is granted.

(Operative portion of the order has been pronounced
in open court on 26.06.2014) .
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(S.K. MOHANTY)
JUDICIAL MEMBER
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