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Show Cause Notice vide O.R.No. 125/201 1-ST(Aqinl(ComBr.l

.2O11 was issued for the period from 01.O6.2O07 to Decenber

an amount of Rs.1138,131576/- including Cesses. The present

being issued for the period from Jauuary 2O11 to December

M/s Modi Ventures have under taken one project'namely

r Gaidens located at Mallapur village, Uppal Mandal, RR District
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OI.FICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL E:'(CISE

AND SER\IICE TA)(
. tffirc II srEmmq c q$trcrr. tq(rqr(

ERABAD-U COMMISSIONERATE: BASEEERBAGH: ITTDERABAn

O.R.No 20L2 - n. Commr. Datet 24.O4.2OL2
C.No.IV t6l63l2oL2 - sT (Gr-x)

Servlce Tax - "Works Contract Servlces. - M/s Modi
Venturea, Secunderabad - Non-payment of Servlce ta)( on
"Works Contract servlces' rendered - Issue of Show
cause Notice - Reg.

Secun

M/s Modl Ventures, 5-4-lB7l3 & 4, II Floor, MG Road,
rabad - 5OO OO3 [here in after referred to as .the assessee,'] are

in pr.oviding "Conatructiorr of complex gervlce" and "Works
servlcc". M/s Modl Ventures is a registered partnership firm
themselves registered with department on 17.O8.2OO5 under

s

"Constructlon of Complex service' and on 29.O2.2OO8 under "Works

Colrtract Servlce" for payment of service tax with STC Nor
I
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(total 596 Resldentlal unlts) in the year 2OO6 and continued to receive

amountC from customers from January 2O11 to December 2O11 towards
I

sale of laad, and agreements for conatruction. ln the said projects, they
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.R.No 201 n. Com
c.No.Iv/ 16/63 l2OL2 - ST (cr-)()

have entered into sale de€d, and agre€ment for constructloh with their
customers and not discharging the service tax liability on ihe services
provided by them t-lnder ,,lvorks Contract Service,,

4. The subject venture of M/s Modl Ventures., qualifies to be a
residential complex as it contains more than 12 resldenfiali untts wlth
common area and commotl facllifies like common water supily etc., ancl
the layouts were approved by the concerned authorities. ir/" ,oU,
Ventures, received the amounts from the customers, as mentioned in the
Sale deeds and agreements of construcfion. As seen from
submitted, the assessees have entered into (i) a sale deed
agreement for construcfion, with their customers. On execr]rtion of the

the records

and (ii) an

sale deed, the right on a property got transferred to the custqmer, hence
the construction service rendered by the assessees thereafler to their
customers under agreement of construction are taxable under service tax
as there exists service provider and service recipient retationslrip between
them- As transfer of property in goods is involved in. the execut[on of these
contracts, it appears that the services rendered by them after lxecution of
sale deed against agreements of construction to each of their clstomers to
whom the land was already sold vide the sale deeds 

".. tr*"f,I. services
under "Works Contract Servlce,,.

l5. It is clarified in para g of the Clrcular No.1O8fO2/2OO9 _
sr' dated 29th January 2oo9 that, if the ultimate owner eJters into a
contract for construction of a reald.entlal complex with a firomoter /
builder / developer, who himself provides service of design, plfnning and
construction and after such construction the ultimate owner reteives such
property for his personal use, then such activity is not liable to iservice tax.
Therefore, as per the exclusion clause and the clarificationl -.ntiorr.d
above, if a builder/ promoter/developer constructing entire colnplex for a
single person for personal use as residence by such person wfuld not be
subjected to service tax. Normally, a builder/ promoto!/developer
constructs residential complex consisting of number of residbntial units
and sells those units to different customers. So, in such cases the
construction of complex is not meant for one individual entity. Tfrerefore, as
the whole complex is not constructed for single person thi exclusion
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O.R.No. 95l2Ol2 - Adin.(STllCommr.l
C.No.IV/ 16/63 l2oL2 - sT (cr-xl

providedl in Sec 65(9la) of the Finance Act,1994 does not apply. Further,
the buiider/ promoter/ developer normally enters into construction /
completibn agreements after execution of sale d.eed, till the execution of sale
deed the property remains in the name of the builder/ promoter/ developer
and the lstamp duty is paid on the va.lue consideration shown in the sale
deed. A$ regards the agreements / contracts against which tJ:ey render

l

services to the customer after execution of sale deeds, there exists service
providerl and service recipient relationship between the
builder/ f,romoter/ developer and ttre customer and such services are
leviable ]to service tax. Thus it appears that the contention and
interpretation of the defrnition of the "Construction of Complex services,,
and BoArd Circular dated 29,1.2OO9 by the assesees appears to be,

incorrect.
I

6 Bo.ard vide Circular No.L2e I LO l2O 1O-ST dated 24.OA.2OLO

has clarified as follows:

e.f. 01/06/20O7 uhen the neu.t seruice "Worlcs Contract seruice,'

tuas made effectiue, classification of aforesaid seruices uould undergo a
change \n case of long term contracts euen though part of the seruice lDd.s

I

classified under the respectiue taxable seruice prior to O7/06/2007. This is

b..ou""] 'works contract' d.escribes tlrc nature of the actiuitg more

spectficfllg and, tlerefore, as per the prouisions of section 651. of the Finance

Act, 199f, it ruould. be the appropiate classirtcation for the part of the seruice

prouidef after that date. As regards applicabilitg of composition scleme, the

materiatt fact uLould- be ulletller such a contract satisres rute 3(3) of the
Works Eontrsct lComposttlon S,cheme for pagment of Servlce Tax)

I

Rules, 2OO7. .Thb prouision ca,sts an obligation for exerci.sing an option to

choose tlte scleme pior to paAment of seruice tax 1- respect of a partiantar

utorks cintract. Once such an option is made, it is applicabte for the entire
l

contract land cannot. be altered. Tlerefore, in case a contract uhere the

prouisiort of seruice commenced Prlor to 01,06,2007 and ong pagment of

seruice tttax tDas made under the respectiue toxable seruice before

07.06.2907, the said condition under rule 3(3) uas not satisfied and thus

no porti),n of that contract would" be eligibte for composition scheme. On the

other hal1d, euen if the prouision of seruice commenced. beJore 07.06.20o7

a,
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but no paAment of seruice tax luas made till the taxpager opted for the
composition scheme after its coming into effect from O1.O6
contracts t ould be eligible for opting of the composition scheme".

2OO7, such

servlces rendered

to 31.12.2011

machinery,

Service tax liabiltty under..Works Contract service" , 
,

7.2. As per Section 6il]OSlzzzza)| of the Financel Act, 1994
"taxable servlce,, under works contract means any service provided or
to be provided to any peraon, by any other peraon ln relallon to the
executlon of a qrotks contract, excluding works contract tr:l respect of
roads, airpotts, railways, transport termlnals, brldges, tunnels and
dams-

Explandtlon,-For the purposes of this sub-ctause, ",rorlcs contrdct,
means a contract utherein,-

(l| Transfer of property in goods involved in the execution of srich contract
is leviable to tax as sale of goods, and

equrpment or structures, whether pre-fabricated orj ottrerwise,
installation of electrical and electronic devices, plurribing, drain

7.1. As clarified by the above Board Circular, tho
by M/s. Modl Ventures during the pe riod 01.O6.2OO2
are classihable under uWorks Contract Servlces".

laying or other installations for transport of
ventilation or air-conditioning including related

fire proofing or water proofing, lift
staircases or elevators; or

work and sheet metal work, thermal insulation, sound insulation,

flui{s, heating,

pipe work, duct

and escalator, fire escape

(b)

(cl

(d)

construction of a new building or a civil structure or a {art thereof,
or of a pipeline or conduit, primarily for the purpose" oif .o-*..".
or industry; or 

i
I

conatructlolr of a new resldential complex or a part dereof; or
completion and finishing services, repair, alteration, ref,lovation or
restoration of, or similar services, in relation to (b) and (d); or
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(til Such contract is for the purposes of carrying out,_
(al erection, commissioning or installation of plant,



O.R.No.95120L2 - Adin.lSTIlCommr.l
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(el lurnkey projects including engineering, procurement and
donstruction or commissioning (EpC) projects;

7.3

relation
An optional Composition Scheme for payment of Service Tax in

to Works Contract Service is provided by the Notillcation
No.32I4OO7-ST dated, 2Z-S-ZOO7, effective from 01-6-2007, under the
Works Contract (Composition Scheme for payment of Service Tax)
Rules, 2OO7. Under t1e said scheme, an assessee has to pay an amount
equivalefrt to two percent of the gross amount charged for the Works
Contracf, excluding the Value Added Tax (VATI or Sales Tax pald on
tlansferjof property of goods involved in the execution of Works Contract.
w.e.f. 1.i3-2008 onwards, the said rate of 2 Zo is cha[ged to 4yo vide
Notilicafion No.7/2OO8-S.T, dated ].-3-2OO8

7.4

for P
shall

or in

"vr
not

As per Rule 3(2) of Works Contract (Composltion Scheme
ent of Service Taxl Rules, 2OO7, the provider of taxable service

take CENVAT credit of duties or cess paid on any inputs, used in
tion to the said works contract, under the provisions of CENVAT

Credit ules, 2OO4.R

I7.5

Rules,

7.6

received

As per Rule 2A of Service Tax (Determination of Value)

6 t.I.e value of works contract service determined shall be

equivaleirt to lhe gross amount charged for tl:e works contract less the'i
value ofltransfer of property in goods involved in the execution of the said

works cdntract and the gross amount charged for the works contract shall

not inch.lde Value Added Tax (VAT) or sales tax, as the case may be, paid, if
I

any, on ]transfer of property in goods involved in the execution of the said

works cdntract.

ln terms of Board Circular dated 24.O8.2o1O, the amounts

towards construction services after O,1.06.2007 were classified

under 'lworks Contract Services". The post sale deed construction

services i rendered by them to various customers after O1.O6.2OO7 are

ciassifiable under the category of 'Works Contract Services". The subject

of M/s. Modi Ventures was started in the year 2006 and wasventure
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going on after ()1.06.2007 also. Hence, the same are Ongding Works
Contracts. As the said project is an ongoing Works Contrict and the
assesees have pald service tax under Constructton of ComJlex Servlce
before O1.06.2O07, the benefit of Composltion scheme can not be
extended.

9, From January 2O11 to December 2O11, M/s Modl Ventures,
have collected an amount of Rs. 5,gg,69,g51/- against Agrecments of
Construction in respect of ongolng Works contracts. In respbct of these
contracts, the benefit of Compositions Scheme can not be extended.
Further, they have also not furnished the details of materiar consumed. [n
the absence of which the deduction of material cost under Rule 2A of
Service Tax (Determinadon of Value) Rules, 20O6 can not be extended.
Hence, service tax calculated @ LO.gOVo on Rs. 5,gg,6grg51 /- works out
to Rs. 60,53,492l- (Sewice Tax of Rs.58,86,885/-, Education cess of
Rs. Rs.1,17'738/', secondary & Higher Educafion cess ofR!.s8,869/-l
However, M/s. Modi Ventures have informed vide their Ibtter dated
OA.O2.2OL2 that they have paid an amount of Rs.1O,4O,ObO/- under
protest. The amount paid under protest ls liable to be appro$rlated and
adjusted against thelr Service Tax Uab tty as the servlces rLndered by
them are taxable under ..Works Contract Serrrlces,,.

10. M/s Modt Ventures are well aware of the statutory provisions
and the liability of Service tax on receipts against the
Construction and have not assessed and paid service

agreements for
tax i:roperly by
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8. M/s, Modi Venturea, vide their letter dated OZ.O2.2OL2 lnave
furnished the details of amounts received towards Sale dccd, Agreements
of Constructlon during the period O1/2O11 to f2l?OLL. Board vide
Circular No. 1O8/O2|2OO9 - ST, dated 29th January 2OO9 has clarified
that service tax is not chargeable for services provided upto ihe stage of
Sale deed. Therefore the receipt of amounts from each custorner, to the
extent of the sale deed value, were excluded from the total, receipts ol.
individual customer to arrive at the total taxabre value of oonstruction
services rendered, post execution of sale deed.



o.R. o.95/ 12 - Adi .lsT)(Comrnr.l
c.No.Iv/ 16/63 l2oL2 - sT (cr-x)

misinterlreting the definition of "Works Contrect Service,,, thereby
contravened the provisions of Sectlon 68 of the FiD.ance Act, 1994.
Hence, the service tax payable by M/s Modl Venturea appears to be
recoverable under Sectlon ?O(11 ofthe Flnance Act, 1994. They are also
required to pay interest in terms of Section ?S of the Fl[ance Act,1994.

L2. In view of the above, M/s Modi Ventures, S-4-LA7| O e, 4,
III Floor, MG Road, Secunderabad - 5OO OO3, are hereby required to
show cause to the Commissioner of Custons, Central Excise and
Servlce Tax, Hyderabsd-Il Commissionerate, L.B, Stadium Road,

Basheerbagh, Hyderabad-S0o OO4, within 30 (thirtyl days of receipt of
this Notice as to why:

(i) ar amourt of Rs. 6O,63,492/- (Rupees Sixty lakh Slxty Three

thousand Four hundred and Ninety T\ro onlyl should not be

demanded from them towards Service Tax iDclusive of
Cesses, on the "Works Contract Services" provided by them
duri-g the period January 2011 to December 2O11, under

Section 73(11 ofthe Finatrce Act, L994;

atr a,D.ou[t of Rs. 1O,4O,OOO/- already paid by them under

protest should not be regularized and adJusted agalnst the

Service Tax demand at (ll above;

(ii)
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11. From the foregoing it appears that M/s Mod,l Ventures,
Secunderabad have contravened the provisions of Section 6g of the
Ffurance Act, 1994 read with Rule 6 of the Service Tax Rules, 1994 in as
much as they have not paid the appropriate amount of service tax on tlle
value of taxable services and Section ZO of the Finance Act, 1994 read
with RuIe ? of the Servlce Tax Rules, 1994 in as much as they have not
shown ttre amounts received for the taxable services rendered in the
statutory Returns and al.so did not truly and correctly assess the tax due
on the services provided by them and also did not disclose the relevant
details / information. Further, M/s. Modi Ventures have rendered
themselves liable for penal action under Section 26 and Sectlon 77 of ttLe
Flnance Act, 1994.
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(ifil lnterest should not be paid by them on the amount demanded
at (i) above under the Section 75 ofthe Flnance Act,t994

(irl Penalty should not be lnposed on them under Section ZZ of
the Finance Act, 1994

(vl Penalty should not be lmposed on then under Sectlon Z6 of
the Finance Act, 1994

13. They are also required to produce at the time of showing cause, all
t].e evidence upon which they intend to rely in support of their defense.
They are also required to state whether they would like to avail of
opportunit5r to be heard in person before the case is adjudicated. If they do
not reply to the Show Cause Notice within 30 (thtrtyt days or do not
appear in person when the case is posted for personal hearing, it would be
presumed that the Noticee does not have anything to state in their defense
and the case will be decided on merit based on the evidence available on
record.

14. This show cause Notice is issued without any prejudice to any
other action that may be taken against the recipients of this Notice or any
other persons concerned with the Finance Act, 1994 or any other Jaw time
being in force.

15. The above Notice
following records:

is issued placing Reliance on the

(11 Letter along with
08.o2.20L2.

Statement received in this olfice on

)r- of'Lol>
(P.N. RAO)

COMMISSIONER

To
M/s Modl Ventures,
5-4-La7 13 & 4, II Floor,
MG Road,
Secunderabad - SOO OOg.

Page 8 of 9



n
O.R,No. 95/2012 - Adin.(STltcommr,)

c.No.w/ 16/63 l2OL2- ST (Gr-X)

coPy to:

1. The Additional Comlt]laalorer
Cornmisslonerate, Hyderabad,

Service Tax, Hyderabad-Il

2. The Assistant Comruiasioner
Commissionerate, Hyderabad.

Service Tax, Hyderabad-Il

3. The superintendent of Service Tax, Group-X, Hyderabad-Il
Commissioaerate (with a direction to aerve the notlce ou tbe assessees
and forward a copy of the dated acknowledgement).

\-, Master Copy / OIfice Copy,
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