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To,
The Commissioner of
Customs & Central Excise and Service Tax,
Hyderabad -ll Com m iss io nerate,
Kendriya Shulk Bhavan, L.B.Stadium Road
Basheerbagh,
Hyderabad -500 004

Dear Sir,

Sub: Submission of Reply to SCN

Ref: Sub: Proceeding under SCN C. No. tV/16/63/2012_S.T (Group-X),
Dated 24.04.2012 issued to M/s. Modi ventures, Secunderabad.

we have been authorized to repry and represenl M/s Modi ventures, secunderabad. we
herewith submit the Repry to the subject scN, Authorization retter, and subject SCN and
other documents relied up on.

Kindly acknowledse the receipt of the above.fP!-tCrii Pag-C.f I -!9)
Thanking You,

Yours truly,

For & Associates
tants
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BDFORE THE COMMISSIONER OF CUSTOMS. CEITTRAL E,(CISE ATVD
SER\IICE TAX . EYDERABAD.II COMMISSIONERATE. L.B.STADIIIM ROAD.

BASHEERBAGH.I TDERABAD.SOO OO4

Fub: Proceedlngs under O.R. No. 9Sl2Ol2 AdJn- ST ComEr.
(C.ro.ry/16/631 2OL2-ST (cr-X) dated 2,4.A+.2OL2 tssued to M/S Modt
Veotrrres, Hyderabad.

We are authorized to represent M/ s Modi Ventures S4-,8Z / g & 4 2"a Floor
M.G. Itoad, Secunderabad-SOOo03 (Hereinafter referred to as .NoticeeJ vide
their authorization letter enclosed atong with this reply.

BRIEF FA TS OF THE CASE

A. M/s Modi Ventures (Heleinafter referred to as ,Noticee) is a partnership

Firm registered under lle partnership Act, 1932 mainly engaged in

constmction of residential units. Noticee is registered witl. the Service

'fax department vide |STC No, AAJFMO646DSTfi) 1 for providing

Construction of Complex Service and Works Contract Service.

Noticee has presently under taken project namely Gulmohar Gardens

located at Mallapur Village, R.R.District consisting of total 506

residential units.

C. The flow of activity involved in the service provided by ttre Noticee is as

under:

lr,

Iu

lV.

Noticee has joiltly purchased the undivided land along with M/s

Sri Sai Builders, it is engaged in development and sa_Ie offlats.

Construction Permit/ Sanction Plan were applied by the Noticee

and approval has a-leo been obtained from Greater Hyderabad

Municipal Corporation/HUDA under their own names.

Noticee has entered into a Construction Agreement,, it has also

executed Sale Deed for 'Sale of Undivided portion of Land,. Both

the instruments ar€ registered and appropriate .Stamp Duty, has

been discharged on the same.

Noticee collects initially from the prospective buyers only the

booking amount and balance amounts are paid as per mutually(i(:r*'",'rti)

El.
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agreed payment schedule. The arnourtts received shall be

apportioned towards sale deed and ttren towards Construction

Agreement.

Initially, Noticee was registered with the Serwice tax department under

'Construction of Complex Service, and paid service tax adopting aforesaid

classilication. Later, Noticee received a written instructicin from the Ld.

Additional Commissioner of Service Tax Hyderabad lI Commissionerate,

asking them to change the Classilication to Works Contract Service,with

effective from O1.06.2007. Hence, on amounts received from Ol.06.2OOz

service tax was paid at the rate of 2.O6yo under the Composition Scheme

available under Works Contract.

Noticee had written to the Jurisdictional Assistant Commissioner c,f

ilervice Tax, Hyderabad-u Commissionerate stating that in view of the

Circular 18O/O2/2OO9-ST dared 29.O1.2OO9 issued by TRU, they

understood that Service 'lax was not applicable for their transaction and

sought clarifications on above issue.

Subsequently, Noticee received Correspondence No. CON.166 rlated

118.07.201 I from the Ld. Assistant Cornmissioner of Service Tax,

Hyderabad -II Commissionerate stating tha1. circular applies only in case

ttle entire complex is put to use by a single person.

Noticee responded to t}le said letter vide letter dated 31.12.201i, their

stand that ttre circular did not intend the same and sought clarificeition,

t]le copy of the Correspondence was also sent to The Commissioner of

Service Tax, HyderabadJl Commissionerate and sought clarification,

however no clarification has been issued till date.

D
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H. Service Tax depa-rtment had investigated furto the activity of tl:re Noticee

Ior not discharging the service tax properly. Subsequently, summons

$["s**7,
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were issued to Noticee vide letter dated 19.01.2010 for submission of

relevant records and information.

On the basis of the information submitted by the Noticee vide their letter

dated O8.O2.2O12 a Show Cause notice was issued by tlle Commissioner

of Customs, Central Excise and Serice Tax so as to show cause as to

why:

lt

Arr amount of Rs.60,63,492/- should not be demanded from them

towards Service T:x inclusive of the cess on the Works Conbact

Services provided by them during the period of January 2011 to

December 201 1 under Section 73(1) of the Finance Act, 1994.

An amount of Rs.10, 4O,OO0/- already paid by them under protest

should not be regularized and adjusted against tlle Service Ta)i

demand at (i) above.

Interest should not be paid by them on the amount demanded at (i)

above under the Section 75 of the Finance Act, 1994.

Penalty should not be imposed on them under Section 7Z of Llrc

Finance Act, 1994.

Penalty should not be imposed under Section 76 of the Finance

Act, 1994.

much as-

Noticee shall not be extended the benefit of the Composition

Scheme in respect of these contracta. Further, as they have not

furnished the details of material consumed. In absence of which

the deduction of material cost uncler Rule 2A of Service Tax

(Determination of Value) Rules, 2006 cannot be extended

Further , it appears that Noticee has contravened the provisions of

Section 6E of the Finance Act, 1994 read with Rule 6 of the Service

Tax Rules, 1994 in as much as t.l.ey trave not paid the appropriate

amount of service l.ax on the value of ta)(able services and SectioD

7O of ttre Finance Act, 1994 read with Rule 7 of the Service Tax

I Il.
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Rules, 1994 in as rnuch as ttrey have not shown the arnourlLs

received for the ta.-(able services rendered in the statutory returns

and also did not disclose the relevant details/information.

SUEIIiIISSIONS

For easy comprehension, tlre subsequent submissions in this repty are

made under different heading covering different aspects involved. in the

subject SCN.

A. Validity of Show Cause Notice

B. Applicability of Serrrice Tax

C. Rule 2A of Service Tax (Determination of Value) Rules, 2O06

D. Eligibility of Composition Scheme

E. Interest under Section 75

F. Penalty Under Section 76 & Section 77

G. Benelit Under Section 80

In re: Valldltg of Slrour Ccuse .tVodce

2. 'fhe Noticee submits that with due reslrccts, the SCN is issued has not

appropriately considering the nature of activity, the perspective of tl-e

same, documents on record, the scope of activities undertaken and the

nature of activity involved, creating its own assumptions, presumptions

rmd surmises, ignoring the statutory provisions. Supreme Court in the

case of Oudh Sugar Mitls Lbntted v. UOI, !9Za pl ELT 172 (SC) has held

that such show cause notices are not sustainable under the law. Orr this

count alone the entire t'roceedings under SCN requires to be dropped

and the refund has to be granted,

In re: Appllcqblllty of Servlce to.tc

3 Itloticee submits that it hns been specifically clarified vide Board Clr.:ulorr

No. 7Oa/2/2OO9- S.T. duted 29-O7-2OO9 that the construction for

l:ersonal use of t.l.e customer falls within the ambit of exclusion portion

of the defmition of rcsidential complex as defrned under 65(91a) of the

i
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Finance Act, 1994 and accordingly no service ta;r is payable on such

transaction. The relevart extract of the circular is reproduced here for

easy reference:

"I\).tlgr, if the ultimate ou)ner enters into q. Contract for construction if a
residential complex utth a pronloter/ build.er/ d.eueloper, uho himsetf

provides seruice of design, planning and construction and. afi,er such

cpnstruction the ultimate outner receiues such propertg for his personal

use, tllen such actiuitg tuould not be subjected to seruie tax, bec^use thi_s

ease uould fall urlder the exdusion prouided h tle definition of resid.entiql

amplex...."'

Noticee reiterates that ttre activit5r underta_ken by them is squarely

covered by the Board's Circular i.e. they have entered into a construction

contract with the Ultirnate owner who shall use the said propertlr for his

personal use subsequent$.

'lhe Noticee submits that the argument is in context of single residential

unit bought by the individual customer and not ttle transaction of

residential complex. The clarihcation has been provided based on the

examination of the above argument among others.

'the Noticee submits the frnal clarification was provided by the boar.d

based on tl"e prearnble and the arguments. The relevant portion of the

circular is provided here under for the ready reference.

"... Tle matter tns been examined bg tlw Board, Generallg, the initi<tt

ogreement betueen the pronoters/ builders,/ deuelopers and tlE ultimate

ouner i.s in the nature ttf 'agreement to sell'. Such a case, as per the

proui.sions of the Transfer of PropeftA Act, does not bg itself create any

interest in or charge on such propeng. The properfu remairrs under the

ownership of tle seller (in tlw instant cc6e, tl@

builders/ deuelopers). It is onlg afier tlrc completion of the

4

I

(nn-struction and full pqllment of the agreed sum that a sale deed is

.,xecuted qnd onlg *En tlrc ounership of the propertA gets transferred to
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th.e ultimate oalner- Therehre, ang seruice prouid.ed. bg such seller in
connection utith tle corTslnlction of resid,entiol complex till the exeqiion of
such sale deed uould. be in the nqture of ,self_seruice, 

cLnd. consequentlA

u)ould not attract selice tax. Furt}rr, if the Llttimate ou)ner enters into a.

contract lor consttltctlon of a. resldentlal complex uith a
promoter/ builder/ deueloper, utho himself prouides seruie of d.esigry

planning and constructiort; and after such corlstruction the ultimate owner

receiues such propertg for his personal use, then such activitg tuourd. n<.tt

be subjected to seruice tox, becquse this case would faT under tlte
exclusion prouided in tte definition of ,residential tnmplex,. Hou.tever, in

ltoth these sifuafions, if seruies of ang person like contractor, d.esigner or

ct si'lailar service prouider are receiued, then suclt a person tuould be lio.ble

to pay serui@ tax..." (paru 3)

l'he Noticee submits that the clarification provided above is that in the

under mentioned two scenario service tax is not payable,

a. For seryice provided until the sale deed has been executed to the

ultimate owner.

b. For service provided by entering into construction agreement with

such ultimate owner, who receives the constructed flat for his

personal use,

'Ihe Noticee submits that it is exactly the facts in their case. The hrst

clarification pertains to consideration received for construction in the

sale deed portion. The second clarification pertains to construction in the

construction agreement portion. Therefore this clarihcation is applicable

to them ibid.

The Noticee submits that the circular has very narrowly interpreted by

Ure depa-rtment \ /ithout rnuch application of mind and has concluded

lltat if the entire complex is put to personal use by a single person, then

it is excluded. The circular- or tlle definition does not give any meaning as
\Urz



to personal use by a eingle person. In fact it is very clear that tlle very

r€ason for issuance of the circular is to clarify the applicability of
residential unit and not the residential complex.

Where an exemption is granted through Cir-cular No. 1Og/ 2/ 2OO9_S.T.,

dated 29-1-2O09, the same cannot be denied on unreasonable grounds

and illogical interpretation as above. In the definition " complex u.rhich is

canstructed. bg a person directty erqaging anV other person Jor d.esigning

or planning of tle lagout, and the canstntction of such complex is intended.

for personal use as residence bg such person-" Since the reference is

"conatructed by a persoD" in the definition, it cannot be interpreted as

"complex which is constlucted by ONE perso[....." similar ttre reference

"personal use as residence by such person" also cannot be interpreted as

"personal use by ONE persons" Such interpretation would be totally

against the principles of interpretation of law and also highty

illogical.Noticee submits that with the aboye exclusion, no service tax is

payable at all for tl.e consideration pertaining to construction service

provided for its customer and accordingly the SCN is void abinitio.

Without prejudice to the foregoing, assuming but not adrm.itting that

when the entire residential complex is rneant for a person for his

personal use, ttren such complex falls under excluded category is to be

considered as interpreted by the SCN, then the entire section 6S(91a)

gets defeated as in case complex belonging to single person there would

lx nothing called as a corrtrnon area, co[unon water supply etc, the word

"common" would be used on-ly in case on multiple owner and not in case

of single owner, therefore the interpretation of ttre department is

rneaningless.

,- .-: -f1. I'Ioticee further submits that Supreme Court in Commissioner of

Limited & AnotlEr,

9
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toms, Cala).tta & Others v. Indio.n OiI Corporationil



(2OO4) 3 SCC 4aa, after. examining the entire case law, culled ollt the

fol.lowing principles:

L. "AAfDugh a circular i_s not bind,ing on a. court or an assessee, it is not

open to th.e Reuetue to raise a. contention th@t i-s contrary to o.

binding ciranlar by the Board.. When a ciranlar rematl in operatiort,

the Reuenue is bound bg it and cannot be allowed. to plead tlwt it is
ttot ualid. nor tlut it Is contmry to tlle terms of the stdtute.

2 Despite the decisbn of this Court, the Department cannot be

pennitted to take a sto-nd @ntrs.ry to th.e t].s;ttuc,tion-s issued. bg the

Board.

.3 A sltout-cause nottce and, d,entancl contralry to the extstlng

clrcul4;s oJ tlu Bocrd are qb tnttlo bod..

4. It Is not open to tlrc Reuenue to advane an a.rgument or file cvt

appeal contrary to ttle circ.;,lolrs-"

ln the Instant case, the show cause notice has been issued contra-ry to

ttre directions of the CBEC Circular LOa I O2l ZOO' S.T. dated

29.O1.2OO9. Based on the above judgment the entire proceedings under

the subject SCN is void abinitio and should be quashed.

In te: Rule 24 o,f s,ervlce Tqx (futerrnlrtatlon of Va.luel Rtlles, 2006

12. Without prejudice to the foregoing, assuming but not admitting Service

Tax, if any is payable untler the head Works Contract, the value of works

contract must be determined as per Rule 24, of Service Tax

(Determination of Value) Rules, 2006. Noticee submits that para 9 of the

impugned SCN has been passed wit]l revenue bias without appreciating

the statutory provision, intention of the same and a.lso the objective of

the transaction/ activity/agreement. It is unreasonable to hold that

n:ateria.l value is nil in any construction activity merely on the grouncl

that material value has not been furnished. by noticee in his

correspondence dated O8.O2.2O12, t]le same was not furnished as it was

not asked for by t.le clepartment, therefore it does not lead to a

ii,,' ,l;tlr,,,.-' 'i I\,V/



conclusion ttrat the same is nil without being given arr opportunity of
being heard. Noticee submits that material Consumption for tl.e period

JanuarJr 2O11 to December 2O11 is Rs.5,L3,25,262 /- (A detailed
statement showing month-wise consurnption of materiars has be en
enclosed)

13. Noticee submits that the impugned SCN should be quashed and set-

aside as it has been perssed without following the principles of Natural
Justice. It is a well known principle of Natural Justice _ Audi Alteram
Partem - as the maxim denotes that no one should be condemned

unheard. Noticee submits that impugned SCN has been passed ,.vithout

giving the opportunity to be heard by the Ld. Adjudicating authority. For
this purpose, it is pertinent to refer circular No. 6s/2ooo-cus dated

27 .O7 .2OOO which reads as under:
6lrt ad.d.ltlon to t E proalslons o.f the Act, the prlnclples of N.tturul
Justlce need to be ..d,optzd and. folloroed bg clll quest_Judtclal

aut torltles as these q.re o^e ol ttte Fund.q.mento.l prlnctples of the
Rule of the ,.surD

L4. without prejudice to the foregoing, Noticee submits that value of work
Contract Service shall be determined as per as per Rule 2A of Service Tax

(Determination of Value) Rules, 20O6 which is equivalent to the gross

amount charged for the works contract ress the varue of transfer of
property in goods involved in the execution of the said works contract.

15. Noticee further submits that where tl"e Va,lue of Work Contract Service

sha.ll is determined as per as per Rul.e 2A, of Service Tax (Determination

of Value) Rules, 2o06, he shall arso be entitred to utiliz€ cenvat cred.it or1

lnputs, Input services and Capital goods which is Rs.44,oa6 and Rs.

5,13,25,262 / - Goods consumed in execution of Work Contract.l
\*ry

Noticee submits that in so far as levying service tax on the value of

materia,ls involved in the said. Works Contr.act is concerned, it is Ultra-



t7. lYoticee further submits that the question came for consideration in
Builders' Assocratron of India & Ors. v. Union of India & Ors. [(1989) 2

SCC 6451 and M/ s. Gannon Dunkerleg & Co. & Ors. v. Srate of Rajasthon

& Ors. (f993) 1 SCC 3641. It has expressly been laid down therein that

lhe effect of amendment by inboduction of clause 29A in Article 366 is

that by legal fiction, certain indivisibte contracts are deemed to be

divisible into contract of sale of goods a.rrd contract of service. ln Garlnon

Dunkerleg case (supra), it had been held :

" Keeping in uieut the legol fiction introduced bg the FortA-sixth Amend.ment

whaebg tle uorks contract uthich tuas entie qnd. indiubible hos been

dltered into a contract ulhich is divbible into one for sale of goods atd.

oth.er for supplg of labour and seruices, tle ualue of the good.s inuolued. in

tle exeqttion of a uuorks (r,ntra.ct on which tax is teuiable must exclude the

alnrges uhich appertain to tlle @ntract for supplA of labour and. serubes."

Applying the same rationale, in the present case service tax should be

(iollected on charges which appertain to ttre contract for supply of labour

and services and should not be levied on the value of goods involved in

the execution of the Works Contract.

In re: Dllgtbl$ty o,f Composltlon Schenc

18. With respect to long tenn works contract entered into prior to 01-O6-

2OO7 i.e. (the day on which the Works Contract Service came into effect)

ald were continued beyond that date the board had clarified certain

issues vide its Circular No. 128/ 1O/2O1O-ST dated 24-OA-2OLO.

'Ihe following extract of Circular 128/7OA/2OLO dated 24-O8-2O10 has

Vires the constitution as Article 265 of Constitution of India ctearly

stated that No tax ca.r1. be qllected :."lithout the outl|oriltV of tau. ln the
present case, Department has no authority to levy service tax otr ure

rnaterials portion involved in the conftact.

been extracted below for easy reference:

lll..\,': r,.
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nAs regards applicabilitg of comptosition sch.eme, the mateiat fc,ct utould. be

uhe*er such q. contract sods;Ees rute j(3) of tlte Works CotTtract

(Composition Scheme for Pagment of Seruice Tax) Rules, 2OOZ. T:hi_s

prouision casts arl obligation for exercising an option to choose the sch.eme

prior to payment of seruice tax in respect of a paatanlar works @ntrqct.

Once such an option is made, it is applicable for tle entire contrqct and.

cannot be altered. Therefore, in case a cotatract where the provision of
seruie qmmened prior to 1-6200Z and any pagment of servicg ts.x L//cls

rnade under the respectiue taxo.ble seruice before 1-6_200Z, the sq.id.

condition under tule 3(3) rttas not satisrt.ed. qnd tta,,s no potTion of thcLt

cantract uould be eligible for amposition schente.o

Noticee submits that ttre clarifications provided by the said circular is

totally illogical in as much as it is concemed witJ: payment of service tax

in relation to contract entered prior to 0l-06-2007. Works Contract

Service was introduced under the service tax regime only on 01-06-2O07.

Itlotification 32 /2OO7 dated 22.05.2OO7 provided an option to the person

liable to pay service tax in relation to works contract service shalt have

the option to discharge his service tax liability on the works cortract

service provided or to be provided, instead of paying service tax at the

late specified in section 66 of the Act, by paying an amount equivalent to

two per cent of the gross amount charged for the works contract. Noticee

further submits t-trat an assessee does not have a super natural power to

foresee the introduction of new service and pay service tax under the

schemes introduced therein. Therefore, 
. 
the option to pay und.er

composition scheme could be exercised by him on or aJter the date of

issue of the Notifrcation and not at any time before that,

rrt.-1out prejudice to the foregoing provisions, Noticee submits that

assuming the benelit of composition scheme as articulated by Rule 3(3)

,t\I
ctf the works colrtror, (composilionscheme Jor POgment d &ruice Tox)

l les,2OO7 isavailable only where an opdon has been exercised prior to
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22.

payment of service tax it1 respect of a particular works contract. In this
regards, it is pertinent to discuss what a contract is. Can it be said that
entire project of Gulmohar Gardens is a Contract? According to Section 2
sub-section (7) ofrhe Inclian contract Act, rgr2, contract is defined. as

"alr agreement enforceable by lav/", In tl.is regards, it is important to note
that the noticee enters irrto an individual agreement to sell for each unit
in the Project Gulrnohar Gardens. Later, a sale deed is executcd to

enforce each such agreement to sell. A sale d.eed is governed by The
liegistration Act, r9o8'a:rd is an important document for both the buyer

or tlre transferee and lhe seller or the transferor. A solla deed ts
executed after the executlon oJ the olgteen:4lrtt to sell, and after
compliance of various terms and conditions between the seller and tlle

1:urchaser mutually. Therefore, each contr.act (sale deed) entered into

rvith each owner is a separate works contract and benelit of composition

t;hould be given to each contract entered into on or after o1.o6.2007 and

rvhere payment has not been made otherwise than for compositio,

scheme.

without prejudice to the foregoing, Noticee further encloses t].e Builder

[,ermit Order received from Greater Hyderabad. Municipal Corporation

(GHMC) for Blocks F & G which was received only on O1.O4.2OO9.

1'herefore, it was not possible for him to receive aly amounts prior to
Ol -06.2007 and hence his is a fit case for Composition Scheme.

Vr'ithout prejudice to ttre foregoing, assuming but not admitting that

amount erroneously paid if considered as service tax, Noticee wishes to

draw attention to the Rule 3 (1) of the said. rules extracted as under

"Notuitlstanding angthing contained. in section 67 of the Act and. rule 2A

of (1) tl@ Seruice (Detetmination of Value) Rules, 2006, the person tiabte

to discharge his seruice ta-y tiabilitA on th.e works c,ontract servtce provided.

or to be prouid.ed, instea:d of pagtng servlce tzx at the rqte spectJled.

.:,

to pay serui.ce tax in relation to Luorks contract seruice shall haue the ol.ttion
,:1,:



ln sectlon 66 of the Act, bg paying an amount equiualent to tloo percent*

of the gross amount charged. for the uorks contrq,ctu

. [presentlg four per @r.t.]-

23. l.{oticee also wishes to (lraw attention to Rule g (3) of the said rules

extracted as under
*The prouid.er of toxable seruie ttlto opts t(, pay seruice tax under these

tules slnll exercise such. option in respect of o. uorks contract prior to

payt tent ol sen rce tax 7n respect of the sqrd works co,.tro,ct orld trae

oplion so exercised sho. be appltuble for llle entire Loorks contra.ct and

stall not be uithdraton until the completion of tte said works contract,

without prejudice to tl"e foregoing, Noticee submits that on close reading

of Rule 3 (1) and Rule 3(3) it clearly specifred ttrat instead of paying

service tax at the rate specifred under section 66 composition rate may

be opted and such option can be opted before paying service tax in
respect of the said works contract, therefore the service tax so referred irl

Rufe 3(3) is only ttre service tax paid at normal rates under works

contract service only and not under any other service.

25. Noticee further srrbrnits Urat it is also a well settled principle of law that

the law does not compel a man to do that which he cannot possibly do

and tlre said principle is well expressed in legal maxim "lex non agit a<l

impossibilia" which is squarely attracted to the facts and circumsta-nces

of the present case. The unforeseen circumstances beyond the control of

the noticee if resulted in payment of service tax under taxable service as

existed at that point of tirne, substantial beneht extendcd under another

service inhoduced at latet. point of time cannot be denied.

. Noticee further placed reliance on the Special Bench decision in

5i arn Fasteners Ltd. v. Collector of Central Excise, Madras reported

in 1987 (29) E-L.T. 275. In the said case, the maxim "Iex non cogit ad
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impossibilid was referre,l to. The contention that when conditions were

not possible to be fullilled, t]-e performance of these is understood to be

dispensed with. In tl.e present case, it was not possible for assessee prior
to o1-06-2007 i.e. (the (tay on which the works contract Service came

into effect) to ftrlfrll the condition laid down under Rule 3(3) of Works

Contract ( Composition Scheme for payment of Service Tax) Rules, 2OOz

which reads as under

'The prouider of taxable seruie tDho opts to pqg seruice tax under th_ese

rubs sho.ll exercbe such option in respect of a uorks contract prior to

pavment of seruice tax in respect of tte said Lrorres contract and the opti()n

so exerci-sed sho, be applicable for the entire works contract and. stwu not
be tuithd-ra un until the completion of the said. rrorks conlrqct.. Noticee

submits as to how be it humanly possible for him to opt to pay service

t.ax under these rules prior to introduction of tlle said service. Therefore,

l}re benefrt of compositiol scheme should be extended on or a-fter 01_O6_

2007 in respect of contracts entered prior to such date and classi-fiable

ars "Works Contract".

In re: Quantlfl.catlon of Demand.

Without prejudice to the foregoing, assumirrg but lrot adrnitting Noticee

submits for the period January 2Ol1 to December 2O11, the SCN has

claimed that entire receipts of Rs.9,45,97,196/- are taxable. Out of the

said amount Rs.3,57,28,34S/- is received towards va_lue of sale deed ancl

Rs.98,41,3O9/- is towards taxes and other charges which shall not be

leviable to service tax. An amount of Rs.4,9O,27,542/_ inas only been

received towards Construction agreement. Therefore, assuming but not

admitting, service tax if any is payable should. be levied only on amount

of Rs. NILL (4,9O,22,542.OO - S,LB,2S,262.OO - _22,97 ,Z2O.OO), as

reduced by materia,l value of Rs.5,I3,25,262/- and not on thc entire

amount as envisaged in ttre notice.6s---,"*.o\E\



24. Noticee hence submits tllat aervice tax is to be levied on
P:s.4,9O,27,542/-. Thus the service tax liability shall amount to
RS.2O,61,13S/-. Out of ttre said amount, Rs. lO,ao,OOO/- was paid
ear.lier to the issuance of notice and acklowledged the same in the
subject notice and the balance ot Rs. 9,7S,O49/_ was paid vide Challan
dated O9.02.2O12. Therefore, the entire liability has been discharged by
ttre Noticee and hence the notice is required. to be set aside. (copies r.rf tJre

challans are enclosed along witll this reply)

In re: Interest tt'I,der Sectlon Zs

29. without prejudice to the foregoing Noticee submits that when service tax
itself is not payable, tJ:e question of interest arrd penalty does not €rrise.

Noticee submits that it is a natural corolla.ry that when the principal is

rrot payable there can be no question of paying any interest as held by

the Supreme Court in prathiba processors Vs. UOI, 1996 (g8) ELT t2
(sc).

In re: Penq.ltg t nd,er Sectlon ,f6 g;nd. Sectton fr

Without prejudice to t1le foregoing, assuming but not admitting the levy

of service tax the Noticee submits that the penalty is not imposable on

them and their case is a fit case for waiver of penalty on tl.e fouowing

grounds.

a. Reasonable Cause

b. Bona frde Belief

c. Confusion, Interpretation issues involved

30

31. Noticee further submits that mens rec is an essential ingredient to

attract penalty. The sup,eme court in the case of Hindustan steer u.

State of Orissa [1975 (2) E.L.T. JlSg (S. C./ held that an order imposing
.- :a:i-:

/:;,, penalty for failure to carry out the statutory obligation is the result of

EPffi""o "::,: ffiff ::,:::::.*:;',::::** :



defiance oJ l,,w or uras gufltg ol conduct co,.te,,,tlous or dLshone$t

or dcted.ln consctous d.lsregard, of tts obllgatton. penalty will not also

be imposed for failure to perform a statutory obligation is a matter of
discretion of the auttrority to be exercised judicially and on a

consideration of ttre relevant circumstances. Even if a minimum penalty
is prescribed, the auttrority compctent to impose penalty wi.ll be justified

in refusing to impose penalty, when there is a technicar or judicial
breach of the provisions r:f ttre Act or where the breach flows from a bor1a

lide belief that the offencler is not liable to act in the manner prescribed

by the statute.

Noticee further no evidence has been brought on record by the lotver

authority to prove contravention of various provisions of Finance Act,

1994 by the noticee only with intent to evacle the payment of servicc tax.

In this scenario, imposition of penalties upon tJlem is not justified. In
lhis regard Appellant places reliance on the following clecisions;

32.

[t

'{.ljir-

it

t'

ln Eta Engineering Ltd. v. Commissioner of Central Excise, Cletlncti

- 2006 (3) S.T.R. ,+29 (Tri.-LB) = 2OO4 ll74l E.L.T. t9 (Tri._LB).

CESTAT, Northern Bench, New DeUri (Larger Benchl held -

Appellants belng under bone fi.d.e doubt rego.dlrrg thrltr
actlaltg uhct Er cotEred bg Servtce tsx or not, there erlsts
reasonable ocus€ on thetr po;rt. tn tlrc,t deposltlng Seralce to.r

ln tlme - penalty not imposable in terms of Section g0 of Finance

Act, 1994.

In tlle case of Ramalrishna Trauels put Ltd.- 200Z(6) STR 37(Tri_Mum)

wherein it was held that in the absence of any records as to
suppression of facts, then bona Iide belief is a reasonable cause

under section 80 of the Finance Act, 1994.

Noticee further submits tj:at where the interpretation of law is required,

penal provisions cannot be invoked. Also in the case of CCl, us. .ess Kay

33.



Engheering co. Ltd". !2o09l 14 srr 417 (Neu Delhi - cESTAT.) it was held
that: ? is settled positiort that uhen there i:: a d.i_spute of interpretation of
provi,sion of lau, the penal provisions coltnot be inuoked- ThereJore, the
Commi.ssioner (Appeats) rightly set a,sid.e th.e penaltg.. Hence penalty is
uot applicable in the instant case where there have been confusions as to
applicability of service tax, classifrcation of service etc. and law has very
rnuch been unsetued.

In ,'e: BeneJit u,l,der Sectlor. lio

34. Without prejudice to the foregoing, assuming but not admitting that
service tax on said service is payable, Noticee further submits that
Penalt5r under Section 77 and Section 76 ofttre Finance Act, 1994 should
not be imposed as there was a reasonable cause for the said failure.
lloticee further submits that Section gO reads as follows:

"NottDithstanding angthirtg contained in the provisiorts of section 26,

sectbn 77 or fTrst prouiso to sub_section (1) ofl section, 7g, no pena.ltg shr.u

be imposable on the assesse e for ang fanilure referred. to in tle soicl

prouisions if tle assessee proues that there wa-s reasonable cquse for the

said failure:'- Thus, noticee submits tirat there is a flt case for waiver of
penalty under Section gO.

The Noticee craves leave to alter, add to and/or amend the aforesaid

grounds.

36. The Noticee wish to be per.sonally heard before any decision is taken in
this matter.

For Modi s

Authorised Signatory

& Associates


