
?

trsnIa. ffiq r.qrE rjaa a S+r +-* :ngm ol orqiaq
OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE & SERVICE TAX
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OR No.163 2014 - A n. T Com Dt.26.9.20t4c. :IV 6 63 2012-S .Gr.X

Sub:

SHOW CA USE NOTICI.]

Service Tax - Non payment of Service tax on taxable Taxabte
service_s rendered by M/s. Modi Ventures _ Issue of ShowCause Notice - Regarding.*

M/s. Modi Ventures, #S-4-lgZ/3 & 4, II Floor, Soham Mansion, MG
Road, Secunderabad-5OO OO3 (here-in_after referred as "M/s. Modi Ventures,
or "the assessee') are engaged in provicling "Works Contract Service". Tl.re
assessee is a registered partnership firm and got themselves registered u,ith the
department vide Service Tax Registrafion No. AAJFMO646DSTOOf.

2, As seen from the records, the assessee entered into 1) sale deed for sale of
undivided portion of land together u,ith semi finished portion of the flat ancl 2)
agreement for construction, with each of their customers. on execution of the
sale deed the right in property got transferred to the custotner, hence the
construction service rendered by the assessees therealter to their customers
under agreement of construction are taxable under Service ,fax as there exists
service provider and receiver relationship between them. As there invoh,ed
transfer of property in goods in execution of the said construction agreements,
it appears that the services rendered by them after execution of sale deecl
against agreements of construction to each of their customers to whom the
land was already sold are taxable services under.works contract service".

3. Accordingly' the following show cause Notice's have been issued to the
assessee, by the Commissioner of Customs, Central Excise and Service Tax,
Hyderabad-lI Commissionerate.
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tI a builder / promoter / developer constructing entire complex for a
single person for personal use as residence by such person u,ould not be

subjected to service tax. Normatly, a builcler / promoter / developer constructs
residential complex consisting of number of residential units and sells those
units to different customers. So, in such cases the construction of complex is
not meant for one individual entity. Therefore, as the whole complex is not
constructed for single person the exclusion provided in Sec, 65 (9la] of the
Finance Act, 1994 does not apply. Further, the builder / promoter / develop
normally enters into construction / completion agreements after execution of
salc deed, till the execution of sale deed the property remains in the name of
the builder / promoter / developer and the stamp duty is paid on the value
consideration shorvn in the sale deed. As regards the agreements / contracts
against which they render services to the customer after execution of sale
deeds, there exists service provider and service recipient relationship between
the builder / promoter / developer land the customer and such services are
leviable to service tax.

4- As per Section 65 (1051 lzzzza,l of the Finance Act, ]-9g4 ,taxabte

seruice uncler Ll,orks Contract meons anA service provided. or to be prouided. _ to
ottlJ persotT, bA ang otlrcr person, in relation to the execution of a Works contract,
excluding u'orks controct tn respect of roads, airpofts, railways, transporl
tenninals, bridges, turutels and dams'.

Explanatlon: For the purposes o/ lhis sub-clause, uuo"ks cont"dcto means a
cotTtract u)herei7,

(q transkr of propertg in goods inuolued in the execution of such contract
is leuiable to tax as sale of goods, and

(fil such contract {s for the purposes of catrying out, -
(a) erection, commtsstontng or installation of plant, machinery,

equtpment or structures, whether pre-fabricated or othentise --....-,
(b) constnrction of a neu buildtng or a ciuil structure or a part thereof,

or of a pipeline or conduit, pimailg for the purposes of commerie
or industry; or

(c) constructlon of q. neu resldendal complex or a pdrt thereof;
or

(d) cotnpletion and finishing seruices, repatr, alteration, renouation or
restoration of, or stmilar seruices, in relation to (b) and (c); or

(e) tumkeA projects including engineering, proa.uement and
cot'Lstntction or commissioning (EPC) projects."

4.1 An optional Composition scheme for payment of Service Tax in relation to
"Works Contract Service" is provided with effect from O 1.6.2007 by .Works

Contract (CompositioB Scheme for Payment of Service Tax! Rules, 2OO?

as notified by Notilication No.32I2OO7-ST dated 22.5.2OO7. Under the said

scheme, an assessee has to pay an amount equivalent to two perceDt of the
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Sross arnoultt charged for thc Works Contract, excluding the Value Added Ta-.<
(VAT) or Sales Tax paid on transfer of property of goods involved in the
exccution of Works Contract. With effect from Ol.3.2OOa the said rate of
2olo is increased to 4yo vide Notification No.7/2OOE_S.T. dated O1.3.2OOA-

4'2 As per Rule g(2r of works co'tract (co.positior scheme for
Payment of Service Tax) Rules, 2OO?, the provider of taxable service shall
not take CENVAT credit of duties or cess paid any inpub, used in or in
relation to the said works contract, under the provisiolrs of CEIWAT Credit
Rules, 2OO4.

4.3 In terms of Rule 24, of Service Tax (DeterEination of Valuel Rules,
2OO6, discussed above, the value of works contract service determined shall be
equivalcnt to the gross amount charged for the works contract less the value of
transfer of property in goods involved in the execution of the said works and
Value Added Tax (VAT) or salcs tax, as the case may be, paid if any, on transfer
of l)roperty in goods involved in the cxecution of the said works contract.

5- As per information furnished by the assessee vide their retter dated
17 .O9.2O14 along with statements, it is seen that ..the assessee. have
rendered taxable services under the category of "Works Contract Services,,
during the period January, 2oL2 to March, 2014. The assessee had rendered
services for a taxable value of Rs. 16,4O,81,282/-. Atter deduction of VAT of
Rs. 61,13,646/- the taxable value works out to Rs. t6,7g,6a,L361- on wlrich
service tax (including cess) works out to Rs. Z4,39,lcall _. As seen from the
challans submitted by the assessee, an amount of Rs. 29,22,L:o4/- was paid
leaving an amount of Rs. 45,12,427l- unpaid/short paid for the services
rendered during the said period, as detailed in the Annexure enclosed.

6' The sections 6sB' 668 and 66D as inserted in the Finance Act, 1994 by
the Finance AcL,2Ol2 w.e.f . l-7-2O12 are reproduced below :

6.f . Sectton 658 (44) : "seruice,, me_a ns any activitg carried. out bg a person forartother for consideration, and includZs a delclared seruice, bui shall not
include-

(a) an actiuttA uhich constitutes merely,_

(i) a transfer of title in goods or irnmovable propertA, by LUaA of sale, gtft or
tn ang other manner: or

(ii) such transJer, deliuery or supplg of any goods nthich is deemed. to be
sale within the meaning of clause (29fl oj irticle 366 of tLLe Constitutiotl;
or

(iii) a trartsacttort in money or acti.,nable clo;i:m;



6.2. S.ECTION 66,.. - There shall be leuied. a tax (hereina:ter refened to as the
serutce tox) at the rate of twelve per cent on the ualue of all seruices, otler
than those seruices specifted in the negatiue list, prouided. or agreed. to be
provided in the taxable territory by one person to another and collected in
such manner as maA be prescribed.

6.3. SECTION 66D : Contains the negative list of services. It appears that
services provided by the assessee are not covered under any of the
services listed therein.

6.4. SECTION 668: Covers declared services and Works Contract Service is
covered by 66 E (h) of Finance Act, 1994.

6.5, Further, Notification No. 25/2O12-ST, dated 20-O6_2012, as amended
specihed services which were exempt from payment of Service Tax. It
appears that services provided by the assessee are not covered under any
of t he services listed therein.

7. The legal position insofar as "Works Contract Service" is concerned, the
said service and its taxabitity as dehned under Sub-clau se (zzzzal of Clause
105 of Section65 of the Finance Act, 1994 as existed before 01.07.2012 stands
now covered by 65B(5a) whereby the said service, covered under section 66 E
(h) of Finance Act, 1994 and for nor being in the Negative List prescribed under
66D, continues to be a taxable service. But for the said changes in legal
provisions, the status of Service and the corresponding tax liability prior to
Ol.O7 .2012 remained same now also.

8. Assessee have filed IIIL ST-3 Return online for the period October
2011 to March 2012. Later, hol-ever vide their letter dated 17.09.2014, they
submitted that they have received Rs- 4,49,46,992/- for rendering taxable
services. Despite having registered and discharging Service Tax liability on
parts of the taxable values, the assessee had not disclosed the receipt of the
taxable amounts for the period January - March, 2Ol2 in statutory return ST_

3 and also failed to discharge the Service Tax liability deliberately on the actual
taxable value of Services under .Vlorks Contract Sereice". They appear to
have suppressed the material facts before the department that they had
received said taxable amounts. They have neither disclosed the same to the
department by way of the details of the activities / service in the periodical
returns filed by them during the perioo October, 2011 to March 2012. They

Pagc .l 01' 6

C,No.IVlt 6,t6-t/20I 2-ST.Gr_X

(b) a prouiston of seruice bg an emplogee to the employer in the course of orin relation to his emplogment;

(c) fee-s taken in ang court or tribwtal estabrished under any tart for thetime being in force.
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have intentionally not shown any receipts towards construction in their ST-3
Returns. The asscsses are well aware of the statutory provisions and of their
liability to pay Service Tax. Since they have not disclosed the above facts to
the department by way of periodical return and the facts were submitted at
later stage, on specially asked by the department vide letters dated 20.0g.2014,
1O.O9.2014 and Summons dated 16.09.2014 the same amounts to suppression
of facts with sole intention to evade payment of service tax and also involves
contravention of statutory provisions with an intent to evade payment of
Service Tax and hence the proviso to Sub-Secdon (11 of Section Z3 of
Flnaace Act 1994 is liable to be invoked for extended period.

9. In view of the above, M/s Modi Ventures, 5,-4-LA7I g & 4, 2"d Ftoor,
Soham Mausion, MG Road, Secuoderabad - SOO OOA are hereby required to
shorv cause to thc Commissioner of Customs, Central Exclse & Service
Tax, Hyderabad-Il Commissiouerate, Hyderabad, Kendriya Shulkh Bhavan,
7th Floor, Basheerbagh, Hyderabad-O4, within 30 (thirtyl days of receipt of
this Noticc as to $'1.)y:-

(il an amount of Rs.74,39,5E1/-(Rupees Seventy Four Lakhs Thlrty
Nine Thousand Five Hundred Eighty One only) including Cesses

should not be demanded on the..\[Iorks Contract" services rendered

by them during the period from January, 2OL2 to March, 2()14
undcr Section 73(ll of Finance Act, 1994 read with proviso thereto;
and an amount o[ Rs. 29,22,1541- already paid should not be

adjusted against the above demand;

(ifl lnterest on the amount of demand at (i) above should not be

recovered under Section 75 of the Finance Act 1994;

(itil Penalty should not be imposed on them under Sectior Z8 of the
Finatrce Act 1994; and

(iv) Penalty should not be imposed on them under Section 7Z of tbe
Finance Act, 1994.

10. M/s. Modi Ventures, Hyderabad at the time of showing cause as

above are required to produce all the evidence upon which they intend to rely

in their defence. They are also required to indicate in their written reply

whether they wish to be heard in person before the case is adjudicated. tf no

cause is shown against the action proposed to be taken within the stipulated

time or having desired a hearing if they do r.rot appear for the personal hearing

on the appointed day & time, the case will be decided on merits, basing on the

material/evidence available on record.
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L2. This notice is issued without prejudice to any other action that may be

taken against the noticees / others under the Finance Act, 1994 or under any

other law for tl.e time being in force in India.

13. Reliance for issue of this notice is placed on the following:

(i) Letter dated 17 .O9.2OI4 along with statements and challans
submitted by M/s. Modl Veatures, Hyderabad.

I
ryo

(M.K.SrNGHl
COMMISSIONER.

To
M/s Modt Ventures,
5.4-LA7 13 & 4, 2ad Floor,
Soham Mansion, MG Road,
Secunderabad - 5OO OO3.

Copy to:
The Superintendent (Adjudication), Hqrs.Offrce, HydJI Commr'ate, Hyd.
The Superintendent, Group - X, HydJI Commr'ate, Hyd.
Spare copy.

t1fi t

L2. The assessee filed their ST-3 return for the period October, 2O11 to

March 2012 on 31.05.2O12 (due date being on 25.O5.2Ot2) and hence, the due

date for lssue of this SCN ts 3O.O5.2O17.



Period Gross Amount
recevied

VAT

Amount
Taxable

Value
Service

Tax rate %

Service Tax

lia bility
Jan-March 2012

5ervice Tax

paid
44946992 aid

Differential
s.Tax to be

0 44946992 1851815r-Sept 2012 101849059370068 8333262604709 56765359 4.944 2805479oct 72 M rca h 2013 13682682450366L 14382112677026 21892635 4.944 L082372A r sep 20 1pt 02370766s 708237267 659 23640005 4.944 Lt68762Oct 13 M rca h t4 48726711s53396 681495830252 70723744 4.944 530152TOTAL 48L29764087782 4820236113646 1s7958135 7439581 45t7427

((

L63 /20t4-Adjn. (ST) (Commr)
Ventures, Hyderabad

)

5
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ANNEUXRE To THE sHoW cAUsE NoIcr IN o.ilIIIo.
dated 26.09.2014 in the case of M/s. Modi

4.72

29Z2L54



s€rvice Tax consdidated statement - rnformatio(, Jluntary given to De partment

Firm:

Periodl

MODI VENTURES

012 To March 20142
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