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BEFORE THECOMM ISSION EROF SERVICE TA}( S CE TAX
LIA. SITARAM PRASAD TOW"ER . REDcoMMISSI ONERAT E rL-5-423

- 500 004HILLS HYDERABAD

We are authorized to represent M/s'Modi Ventures' #5',4-lA7 /3 & 4' II Floor'

Soham Mansion, MG Road, Secunderabad - 5OOOO3 vide authorized letter

\--' enclosed along with this rePlY

FACTS OF THE CASE:

A. M/s Modi Venture s, #5-4-la7 13 & 4, II Floor' Soham Mansion' MG

Road, Secunderabad - 5OO0O3 (hereinafter referred as Noticee) is a

partnership hrm registered under the Partnership Act' 1932 mainly

engaged in the sale of residential units to prospective buyers while the

units are under construction'

B. The Noticee had registered with service tax department vide STC No'

AAJFM0646DST00lunder the category of construction of complex

service. Later, based on The Additional Commissioner of Central Excise

and Service Tax, Hyderabad - II Commissionerateclarifications' it

registered itself under the category of "Works Contract Service" also'

C. The flow of activity involved is as under:

a.Noticee has purchased apart of the land from M/s Sri Sai builders

and developed the flats such joint property/flats together and sold

sub: proceedings under oR No.163/2O14 Adjn (sT) (comm-r) c'No'

ryitotoatzorz5t cr.x dated 26'o9'2o14 issued to M/s Modi Ventures'

ii-i:ieiis & 4, II Floor, Soham Mansion' MG Road' secunderabad -

500003
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Based on the above approvals, Noticee has started the activities of

development of the said residential complex'
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Completed/
OccupancY certilicate
obtained on

Date of LaYout
Approval from the

al authoritiesmunrcl

Phase

PHASE-I

03. 1 1.200822.Oa.2005Block A

22.O8.2005Block B

08.06.200722.O8.2005Block C

03.1 1.2008Block D

26.12.200422.Oa.2005Block E

PHASE.II

19.t2.201701.o4.2009Block F

19.t2.201101 .04.2009Block G

i s c I h

suchflatstoultimatebuyers.Further,InPhasellcomprisingof

construction of Block F and Block G the land was fully purchased by

the appellant from other landowners'

b. Construction Permit/ Sanction Pian were applied by the Noticee

and approval has also been obtained for the entire residential

complex consisting of 506 residential units from Greater Hyderabad

Municipat Corporation/HUDA under their own narnes' The Approvals

have been obtained in Phases ald the date of receipt of approval for

the various Phases is as under:

22.O8.2005

23.09.2008



d. Simultaneous to, but independent of the activity of development of

the said residential complex, Noticee enters into arrangements with

prospective buyers for sale of the residential units contained in the

said residential complex while the same is under construction'

e. The Agreement of Sale, is entered agreement for the sale of an

apartment which consists of the standard construction' an

undividedshareinlandandreservedparkingspace.Allrightsand

obligations are cast on the respective parties accordingly' However'

in certain cases the Buyers may be interested in availing finance

from the Banks and for the said purpose' the Banks insist on a

title in favour of the buyer' For the said purpose' the Noticee may

enter into a sale deed for sale of Apartment in a semi finished

state, simultaneously entering into a separate construction

contract for completing the unfrnished apartment'

D. As intimated to department in their earlier correspondences, receipts

from the customer were appropriated sequentially in the following

manner.

a. Sale Deed.

b. Then towards the agreement of construction'

c. Towards addition and alteration and

d. Finally towards VAT, Service Tax, Stamp Duty' Registration

charges, excess consideration received etc'
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E. For the earlier period, the department has issued two show cause notices

for the period April 2O06 to December 2O11and the status of such Show

Cause Notices is as follows'

Period scN Amount Status

Apr 06 to
Dec 10

OR No. t25l2olr'
Adjn (ST) (Commr.)
dt. 25.io.2011

Rs. 1,38,13,576l- Stay granted bY
the Hon'lcle
CESTAT vide
Misc.
23566

order
2014

Jan 11 to
Dec 11

OR No.95/2011-
Adjn (ST), dated
24.O4.2012

Rs.60,63,492l - Pending
Adjudication

F. For the Period of the show cause notice i.e. January 2012 to March

2014, for the receipts received towards the Sale Deed' Noticee were/are

on the understanding that the transaction is a sale of immovable

property (Whlch ls a subJect matter o! Stolrrrrp Dutg) and not covered

und>?:-4er the purview of Service Tax'

G. For the receipts received/ appropriated towards the construction

agreement, for the present period, Noticee are under bona fide belief that

the same is not liable for service Tax as they are seliing/ constructing the

Flats for the individuals which is used for residentia-l purpose. However,

due to recurring issue of show cause notice from the department' for the

present period, the Noticee are paying Service Tax under protest under

works contract service for the amount received towards construction

agreement.

4



H. While computing the service tax liability on consideration received / for

the construction portion, the Noticee has excluded the following from the

total receiPts.

a. Receipts towards the value of sale deed'

b. Receipts towards payment of VAT, Service Tax' Stamp Duty and

Registration Charges that were remitted to the government whether

in advance or on a later stage'

c. Receipts that are in excess of the agreed sale consideration which

were refunded or liable to refunded to the purchaser'

d. Receipts towards the other charges like corpus fund' maintenance

charges, electricity charges etc received on behalf of the Owners

Association or the Electricity department which were paid to themA

in advance or on a later date.

I. After making the payment of Service Tax under protest on the portion of

,.;/intimatedthesametotheSuperintendentvidetheirvariousletters

detailed as under

a. Letter d,ated,22nd July 2072 for the period January 2012 to March

2Ol2 (copy of tJ:e letter enclosed as annexure 1)

b. Letter dated 2gthApril 2013 for the period April 2Ol2 to September

2012 (copy of the letter enclosed as annexure 2)

c. Letter dated 26ttr September 2013 for the period October 2Ol2 to -

March 20 13 (copy of the letter enclosed as annexure 3)
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d. Letter dated l1tr November 2O13 for the period April 2O13 to

September 20 13 (copy of the letter enclosed as annexure 4)

e. Letter dated lst June 2014 for the period October 2Ol3 to March

20l4.(copy of the letter enclosed as annexure 5)

Along with the letter, the Noticee has also submitted the annexure

which clearly explains that they have excluded the amount

received towards the sale of undivided portion of land and paid

applicable service tax under protest on the amount received

towards the construction Portion

J. Initially there was a confusion whether advances from flat buyers on

which Noticee is paying service tax under protest should disclose in ST-3

returns or not, Noticee filed ST-3 returns for the period upto March 2012

showing taxable amounts as 'Ni1' since they are contesting on taxability

of the impugned activity however later on understanding that ST-3

returns should disclose taxable amounts even paying service tax under

protest so Noticee disclosed advances from flat buyers along with the

exemptions claimed

onwards.

in ST-3 returns filed for the period April 2O12

K. Without appreciating the voluntarily disclosures made, the department

vide their letter dated 16.09.2014 issued summons to furnish the

information. Accordingly, ot 17.o9.2O14, the Noticee has submitted the

details of amount received for agreement of construction and they a1so,

6



enclosed earlier intimation made to the department which is as explained

above(Copy ofthe same is enclosed as annexure 6)'

L. Without understanding the fact that the service tax has been paid on

amount received for construction of service, the subject show cause

notice has issued proposing service tax on gross amount received aJter

excluding only VAT amount and to tax the amount received towards

agreement to sale of semi-finished flat, amount received for electricity

charges, stamp duty etc' and requiring the Noticee to show cause as to

*hy;

a. An amount of Rs'74,39,581 /- including cesses should not be

demanded on the Works Contract services rendered by them

during the period from July 2Ol2 to March 2014 under section

73(1) of Finance Act, 1994 read with proviso thereto; and an

amount of Rs.29,22,154 / - eJready paid should not be adjusted

against the above demand.

b. Interest on the amount of demand at (a) should not be recovered

under section 75 ofthe Finance Act, 1994.

c. Penalty should not be imposed on them under section 78 of the

Finance Act, 1994; and

d. Penalty should not be imposed on them under section 77 of r"lre

Finance Act, 1994.

In as much as:
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(i) As seen from the records, the Noticee entered into 1) Sale deed

for sale of undivided portion of land together with semi-finished

portion of the flat and 2) agreement for construction' with their

customers. On execution of the sale deed the right in a property

got transferred to the customer, hence the construction service

rendered by the Noticee thereafter to their customers under

agreement of construction are taxable under service tax as

there exists service provider ald receiver relationship between

them. As there is transfer of property in goods in execution of

the said construction agreements, it appears that the services

rendered by them after execution of sale deed against

agreements of constructions to each of their customers to whom

the land was already sold are taxable services under works

contract service.

(ii) As per information furnished by the Noticee vide their letter

dated 17.09.20i4 along with statements it is seen that "the

Noticee" have rendered taxable services under the category of

Works contract service during the period Jan 2012 to March

2014. The Noticee had rendered services for a taxable value of

Rs. 16,4O,81,782/-. Atter deduction of VAT of Rs.74,39,581/-

the taxable value works out to Rs.15,79,68,136 /- on which

service tax (including cess) works out to Rs. 74,39,581/- was

paid leaving an amount of Rs.45,17,427 /- unpaid. / short paid

$.GROAD

(,o
a

t8



fortheservicesrendered.duringthesaidperiod,asdetailedin

the annexure enclosed'

(ii| Further, Notihcation No'25/2O12-ST dated 20-06-2012' as

amended specihed services, which were exempt from payment

of service tax. It appears that services provided by the Noticee

are not covered under any of the listed therein'

(iv) The legal position insofar as "Works contract service" is

concerned, the said service and its taxability as defined under

sub-clause lzzzzal of clause 1O5 of section 65 of the Finance

Act, 1994 as existed before 01'07'2012 stands now covered by

section 658(54) whereby the said service, covered under section

66E(h) of Finance Act, 1994 and for not being in the negative

list prescribed under 66D continues to be as taxable service'

But for the said changes in the legal provisions' the status of

service and corresPonding tax

remained same now also

(v) Assessee have filed Nil ST-3

liability prior to Ol.O7 .2012

October 2011 to March 2012' Later, however

the period

vide letter

dated 17.09.2014, they submitted that they have received Rs'

4,49,46,992 I - for rendering taxable services'Despite having

registered and discharging service tax liability on parts of

taxable values, the assessee had not disclosed the receipt of

taxable amounts for the period January - March 2Ol2 irt

returns online for

e t.l
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statutory returns and also failed to discharge the service tax

liability deliberately on the actual value of services under

'Works contract services'' They appear to have suppressed the

material facts before the department that they had received said

taxable amounts.

(vi) They haue neither dlsclosed' the same to the departnent bg

uag oJ the details o! the actitttties/senttce in the perlodical

returfls liled bg them during the period October 2071 to

March 2O72, Theg haue lntentlonally not shoun ang

receipts toutards cotustructio't in their ST'3 returns'

(vii) Assessee is well au'are of the statutory provisions and of their

liability to pay service tax' Since theg haae not disclosed the

aboae facts to the department bg uag of periodicol retutn

and. the facts were subnltted at later stage' on spedollg

asked bg the departrnent uide letters dated 2O'O8'2O74'

1O.O|.2O14 and summons dated 16'09'274 the same

clrnourtts to suppresslon o;f lacts utith sole intention to

eaade pagment o! serulce tax and hence the proviso to sub-

section (1) of section 73 of Finance Act, 1994 is liable to be

invoked for extended Period.

N{t;
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Submlsslons:

1. For easy comprehension, the subsequent submissions in this reply are

made under different heads covering different aspects involved in the

subject SCN.

A. Validity of the show cause notice when

a. Issued on mere assumPtions

b. Issued without examination of the relevant provision

c. burden of Proof not discharged

B. Exclusion under the definition of Construction of Residential

ComPlex Service uPto 30.06'2012

C. No Service tax on sale of semi-finished flat

D. No Service Tax on amount received for Corpus fund, electricity

charges, maintenance charges received on behalf of the owners

association or the electricity department

E. Quantification of the tax liability

F. Benefit of cum-tax

G. Extended period of limitationis not invokable

a. In subsequent proceedings when earlier proceedings on

same subject matter pending/decided

b. when demand for subsequent period raised under normal

limitation and demand for earlier period raised

subsequentlY:

c. When Returns frled
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d. Extended period of limitation not invokable when there is

no Positive act of suPPression

e. when demand raised on basis of balance sheets/ledger

accounts of assessee

H. Interest under section 75 of Finance Act, 1994

L Penalty under section 77 &'7 a of Finance Act' 1994

J. Benefit under section 80

fa Re.' Valldlty of Show Cause Notice:

a) Issues based on mere asaumPtion

2. Noticee submits that the subject SCN is issued based on mere

assumptionandunwarrantedinferencewithoutconsideringthefacts,

the scope of activities undertaken a]1d the nature of activit5r involved,

creatingitsownassumptions,presumptionsandmanyotherfactors

discussed in the course of reply. Further, the show cause notice issued

on the assumPtion that the

a. Service tax is computed on entire gross amount received from

customer including amounts received towards sale of semi-frnished

flat, Corpus fund,electricity charges, stamp duty, Maintenance

charges received on behalf of the owners association

b. Noticee has not submitted the details of amounts received from flat

buyers

72
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3 Noticee submits entire SCN seemsto have been issued with revenue bias

without appreciating the statutory provision and also the objective of the

transaction / activity/ agreement' Further'

issued without aPPreciating the

a. Fact that Noticee has paid voluntarily entire amount of service tax

to the department on the amount towards agreement of

construction as intended/alleged on the subject SCN'

b. Noticee have voluntarily intimated service tax payment details at

various dates clearly showing the receipts from each and every

customer& explaining how tax liability has been arrived and also

submitted the copies of challansfor the impugned period'(refer

letterenclosedasannexure6)Furtherimpugrredshowcause

notice alleges that Noticee has not disclosed the said facts to the

department and invokes the proviso to section 73(1) of Finance

Act, 1994.

4. The Noticee submits that the subject show cause notice has issued by

relying on the information submitted by the Noticee vide letter dated

lTthSeptembe r 2014. The Noticee submits that in the said letter, they

submitted the amount received towards agreement of construction as

follows.

the show cause notice has

ement of construction
towardsTotal ReceiptsPeriodSl. No.

Rs.2,48 00 944Jan'12-Mar'121

Rs.2 80 09 644
Rs. 1 t2 277Oct'12-Mar'133

T
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Rs. 1 06 552r'1 3-S '13A4
Rs. 11 89 688Oct'13-Mar'145

5, However, the annexure to the show cause notice mentioned the details of

receipts as follows which is entirely different from the details furnished

by the Noticee which are as follows'

From the above comparison of the information submitted and

information considered by the subject show cause notice' it clear that the

subject show cause notice is based on wrong understanding of the

information submitted by the Noticee. On this ground alone, Noticee

submits that subject show cause notice is not sustainable and requires

to be dropped.

6. Noticee submits that Para 2 0f show cause notice reads as follows "it

appears that the seruices rendered bg them afier exeantion of sale deed

against agreements of construction to each of their atstomers to whom the

land utas alreadg sold are taxable under "Works contract seruice" thus

impugned show cause notice on one hand alleges that the liability of

service tax is only on the construction agreement and not on the sale

deed portion, and on other hand proposes tax on gross amount without

t4

\t=z

Gross amount receivedPeriodSl. No,
Rs.4 49 46 992Jari'12-Mar'121

Rs.5 06893 70'12-Se2
Rs.2 66145 o3Oct'12-Mar'133
Rs. 2,37 o7 665r'13-Se 'i3A4
Rs. 1 15,53 396Oct'13-Mar'145

,1)



any deduction of amounts received towards the sale deed' Therefore

issuance of notice in such unclear direction is not vaiid'

7. Noticee submits thatsupreme Court in case Oudh Sugar Mills Limited v'

UOI,1978(2)ELT172(SC)hasheld"LDemustholdtlntthefindingthat

11,6O6 maunds of sugar u)ere not accounted for bg the oppellant hos been

arriued at tttithout ang tangible euidence and is based only on inferences

inuoluing unuorranted assumptions' The finding is fhus uitiated bg an

error of lau. Such shottt couse notices are not suitainable under the lantt-'

Therefore, on this count alone the entire proceedings in the subject SCN

requires to be set aside, since the notice is issues on a broad assumption

and not on the actual examination.

9. Noticeeproposes to tax the activity of Noticee under old law (upto

30.06.2012\ and also under new law (after Ol.O7.2Ol2l by merely

NI(-/,?
15
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bt Issued without examinatlon ofthe relevant Provision

8'TheNoticeesubmitsthatthesubjectshowcausenoticehasproposed

service tax for the period January 2Ol2 to March 2014 during which levy

of service tax was governed in two different approaches one is taxation of

services on selected services which applies til1 30.06.2012 and another is

taxation of services other than the services covered under the Negative

list which applies for the period starting from Ol.O7.2Ol2.



extracting the provisions of section 65 (1O5) (zzzzhl of Finance Act' 1994

and Works contract (Composition Scheme for payment of Service Tax)

Rules, 2007 and Rule 2A of service Tax (Determination of Value) Rules

20O6 and sections 658, 668, 66D & 66E of Finance Act' 1994 and

claiming that the status of service tax liability under new law' However

there no discussion as to how the same liable for service tax under the

said different period and the satisfaction ofthe levy in such period'

l0.TheNoticeesubmitsthatundertaxationofservicesonselected

services approach, only services of specified descriptions are subjected to

tax whereas under Negative List approach, the services specified in the

.NegativeList,shallremainoutsidethetaxnet.Allotherservices,except

those specificaliy exempted by way of notification, would thus be

chargeabletoservicetax.Negativelistapproachtotaxationofservices

was introduced w.e.f Ol.O7.2Ol2 vide new sections, namely' 65E}' 668'

66C,66D,66Eand66FinChapterVoftheFinanceAct'1994'For

operationalizing the Negative List approach, a number of changes have

been made in Chapter V of the Finance Act, 1994 and consequently

changesinServiceTaxRules,lgg4,ServiceTax(DeterminationofValue)

Rules,2006andCENVATCreditRules,2o04alsohadtakenplace.

Provisions relating to positive list approach, namely, Sections 65' 65A'

66,and66AinChapterVoftheFinanceAct,1994,willceasetooperate

NT.\
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1 1. Noticee submits that from the above it is clear that there is a

substantial chalges in the service tax law w'e'f' O1-07-2012 whereas

impugned show cause notice alieges that taxability of Noticee activity

remains same under new law also without explain the how it has been

concluded. Therefore notice issued in such unclear direction is not valid

and requires to be set aside.

12. In this regard Noticee wishes to rely on the case law - (The Special

Bench of Tribunal consisting of three members) crystic Resins (India)

Pvt. Ltd., Vs CCE, 1985 (019) ELT 0285 Tri'-De1, which has made the

following observations on uncertainty in the SCN and said the SCN is not

valid'If shota cause notice is not properlg uorded inasmuch as it does not

disclose essential partianlars of the charge ang action based upon it should be

held to be null and uoid."

"Theutmostaccuracaandcertaintgmustbetheaimofanoticeofthis

kind, and not a shot in the dark

cl Burden ofproof not dlscharged

13. Noticee submits that impugned show cause notice has not at all

explained how and why the tota-l gross amount received which is

inclusive of amount received for sale of semi-finished flat, is covered

under the definltlon ol senice as provided under section 658(44) of

17
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Finance Act, 1994. As the subject show cause notice has not proved its

Lrurden of proof, the proposition of demand of service tax is not

sustainable and accordingly, the same requires to be dropped'

14. Noticee submits that the subject show cause notice has not made any

allegations as to how and why there is a short payment of service tax in

spite of detaiied submissions

correspondence, exPlaining their

activity. Further, the show cause notice merely considered the gross

amount shown in the workings submitted by them ignoring the various

deductions claimed by them for sale of semi-finished flat, amount

received towards VAT, stamp duty, corpus fund, maintenance charges'

electricity charges etc. As the subject show cause notice has not made

any allegations as to how and why the deductions claimed by the Noticee

is not applicable, the same is not sustainable and requires to be dropped'

15. Noticee submits that as the subject show cause notice is issued with

extraction of the statutory provision and with broad allegations, however

has not discharge the burden of proof of taxability, which is essential for

proposing the demand. In this regard to Noticee wishes to rely on the

following decisions.

a. In the case of Dewsoft Overseas Pvt. Ltd VsCommr. Of Service Tax,

New Delhi 2OO8 (l2l S.T.R 730 (Tri-Del) it was held lbat $Tax

made by them through way of

method of tax treatment for their

b.9
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tlabttttg (Seralce tax) ' Burden o! ptooJ - Reuenue to P"otE

liabllitg on particulor Pe"son { Serulce tax sought to be

imposed"

b. In the case of United Telecom Ltd' Vs Commissioner Of Service

Tax, Bangalore 2008 (9) S.T.R 155 (Tri-Bang) it was held that nThe

Jundamental rule ls thoit Retanue should dlscharge the

burden pertalning to taxabilltg for placlng the actiulty under

one head or olnother. In a case of this type which is highly

technical in nature, the Reuenue ought to haue refened the entire

technical information furnished bg the appetlants to an expert bodg

like National Informatics Centre' The same has not been done' To

arriue at conclusion on reading the contract mog lead to certain

assumption and presumption. It mag not be scientiJic also to crush

aside the technical information giuen bg the appellants by making

our ou)n reading of the terms of the contract' ln uieu of Reuenue not

hauing produced ang technical opinion, the appellant's contention

that Reuenue has faited to discharge their burden has to be taken

into accounf'

c. In the case of Jetlite (India) Ltd. Vs Commissioner Of C' Ex'' New

Delhi 2011 (21) S.T'R 1i9 (Tri-Del) it was held that 9n case of

classificatlon burden uas squarelg upon the departmento

t9
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In light of the above judgments where the Department a]leges that the

service is taxable, the burden lies upon the Department to establish the

taxabiiity. In the present case, the department failed to discharge the

burden as no evidence was placed on record to establish that the service

is taxable. on the basis of the same, Noticee submits that subject show

cause notice is not sustainable and requires to be dropped'

In Re: Exclusion under the definltion of Construction of Resldentlal

Complex Senrice uPto O1-O7-2O12:

16. without prejudice to the foregoing, Noticeesubmits that from the above

definition of taxable service given under section 65(lO5l(zzzzh) of Finance

Act,lgg4,itisevidentthatdeltnitionexcludesconstructionofcompiex

which is put to personal use by the customers and hence outside the

purview of the definition and consequently no service tax is payable'

lT.Noticeesubmitsthatnon-taxabilityoftheconstructionprovidedforan

individual customer intended for his personal was also clarified by TRU

videitsletterdatedF.No.Bl/6/2005-TRU,dated'27-7-2OO5duringthe

introductionofthelevy,thereforetheservicetaxisnotpayableonsuch

consideration from ab-inito.

Relevant Extract

,13.4 HouLeuer, residential complex hauing onlg 72 0r less residential units would

not be taxable. Slmtlarty, resldentlal complex con'stntcted' W an

20



indiatdual, which ls intended for

constructed. bg dlrectlv aoallTng

personal use as residence and is

seruices o;f a constructTon setulce

proald.er, is clso not cotered under the scoPe of the seratlce tqx dnd not

toscable"

18. Without prejudice to the foregoing, Noticee further submits that the

board in between had clarified in an indicative manner that the personal

useofaresidentialcomplexisnotliableforservicetaxintheCircularF.

No. 332 / 35 I 2OO6-TRU, dated 1-8-2006'

tlT (J

. o$ofo
o

3. Commercial comPlex does not

fatl tDithin the sco7e of

" residential comPlex intended

for personal use". Hence,

seruice Prouided for

construction of commerciol

complex is leuiable to seruice

tox.

2. Again uill seruice tax

be applicable on the

same, in case he

constructs commercial

complex for himself

for putting it on rent

or sale?

t.2

6. Cbnfied uide F. No. 81/6/

2OOi-TRU, dated 27-7-2005'

that residential comPlex

constructed bg an indiuidua\

intended for Personal use os

residence and constructed bg

5. Will the constntction

of an indiuidual house

or a bungalout meant

for residence of an

indiuidual fall in

puruieu of seruice

21
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directlg auailing seruices

construction seruice Prouider,

is not liable to seruice tax.

ofotax, is So, lDhose

responsibilitg is there

for pagment?

19. Noticee submits that it has been specifically clarified vide board

CircularNo.los12l2oog-S.T.,dated,29-|-2o0gthattheconstructionfor

personal use of the customer falls within the ambit of exclusion portion

of the definition of the 'residentiai complex" as defined u/ s 65(91a) of the

Finance Ac, 1994 and accordingly no service tax is payable on such

transaction.

Relevant extract

"...Further, tJ the ulttmate owner enters into a contract tor

constntction oJ a residential comPlex u'ith a

promoterl'bullder/deoeloper, toho hirnseff Provides service of

design, planning and' construction; and after such coflstruction

the uttimate oranet teceiaes such ProPertg for his Personal use'

then such octitritg ruould not be subJected to seraice tax' becouse

this case nsould fatl under the exclusion prouided in the

definition of 'resldential complex" ""

2o.Withoutprejudicetotheforegoing,Noticeefurthersubmitst}revarious

decisionthathasbeenrenderedrelyingontheCircularloSareasunder

4IJ\.rt.
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a. M/s Classic Promoters and Developers' M/s Classic Properties

v/ s CCE Man galore 2 OO9 -TIOL- 1 1 O6 -CESTAT-Bang'

b. M/s Virgo Properties Rrt Limited Vs CST, Chennai (Dated: May 3

20 1O) 20 1O-TIOL- 1 142-CESTAT-MAD,

c. Ardra Associates Vs. CCE, Calicut - [20091 22 STt 450 (BANG' -

cESTAT)

d. Ocean Builders vs Commissioner of C' Ex', Mangalore 2010

(o19) STR 0546 Tri.-Bang

e. Mohtisham Complexes hrt. Ltd' vs Commr' of C' Ex'' Mangalore

2009 (016) STR 0448 Tri'-Bang

f. Shri Sai Constructions vs Commissioner of Service Tax'

Bangalore 2009 (016) STR 0445 Tri'-Bang

onthebasisofthesamealso,Noticeesubmitsthatservicetaxnot

requires to pay under construction of complex service upto 30-06-2012'

As the subject show cause notice has not considered this aspect' the

proposition of the subj ect show cause notice is not sustainable and

requires to be droPPed.

In x!e: No Service tdx on sale of semlfinished JTat and Stamp dutg'

registratlon charges

2l.TheNoticeesubmitsthatthepara2ofthesubjectshowcausenotice

reads as follows'

o
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"As seen from the records, the Noticee entered into 1) Sale deed for sale of

undiuided portion of land together uith semi-finished portion of the Jlat

and 2) agreement for construction, tuith their customers' On execttion oJ

the sale deed the right ln a ProPertg got transten'ed to the

c'ustomer, hence the construction seruice rendered bg the Noticee

thereafier to their ctlstomers under agreement of construction are taxable

under seruice tax as there eists service prouider and receiuer relationship

bettDeen them. As there ls transJer oJ propertg 7n goods ln the

executlon o! the sald consttttctlon ogreementq lt appeors that the

senllces rendered bg them after execution oJ sale deed against

agreements o! constructlon to each o! their ct''stomers to uhom the

land uas alreadg sold are taxdble service under Works Contract

sertice."

22. From the analysis of the above para i'e. 2 of the subject show cause

notice it is clear that the show cause notice admitted the fact tl.lat onlg

seraices rendered bg the Noticee ofter execzz:tlon oJ sale deed

againstc,lgreemel'ltsofconstructlontoeo,cho!thelrczstomersis

liable for service tax under works contract service and the subject show

cause notice has accepted the fact that service tax is not applicable for

the sale of semi-finished flat. Inspite of this admittance in para 2, lhe

subject show cause notice in annexure whiie quantifying the demald has

considered the total gross receipts which a-lso includes the amount

24
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received for sale of semi-finished flat' On the basis of the same' Noticee

submits that the proposition of the subject show cause notice demanding

service tax on sale of semi-finished flat is not sustainable and requires to

be dropped.

Noticeesubmitsthatthedefinitionofserviceprovidedw.e.fol-o7-2012

reads as follows.

(44)"Seruice' means anA actiuitg cartied out bg a person for onother for

consideration, and includes a declared seruice, but shall not lnclude-

(a)an actiuitg rtthich constitutes merelg,-

(l)a transier oJ tltle ln goods ot lmmoluable propertg, bg uag of sale'

gtlt or ln ang other rnannerl or

(ii)such transfer, detiuery or supply of ang goods rthich is deemed to be a

sale uithin the meaning of clause (29A) of article 366 of the constihttion;

(iii)a tran saction in money or actionable claim;

(b)a prouision of seruice bg an emplogee to the emploger in the course of or

in relation to his emPlogment;

(c)fees taken in ang Court or tribunal established under any latu for the

time being in force.

24_ Noticee submits that from the above exclusive portion of definition of

service it is clear that it specifically excluded the Sate / transJer of

TLT
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lnmoaahle P"opertg.In the present case' the agreement of sale deed is

entered for sale / register of semi-finished flat which is an immovable

property. Accordingly, the amount received for sa'1e of semi-hnished flat'

stamp duty and registration charges is excluded from the definition of

service. On the basis of same also, Noticee submits that the proposition

of subject show cause notice demanding service tax on the Noticee is not

susti.inable ald requires to be dropped'

25. Noticee submits that the show cause notice in para2 admitted the fact

that there is a sale of semi-hnished flat and construction activity has

been done on the land of buyers' It substantiates the fact that the

activity of sale of semi-finished flat is covered under exciusive portion of

definition of service as provided under section 658(44) of the Finance

Act, 1994. On the basis of the same, Noticee submits that the proposition

of the subject show cause notice demanding service tax on the sale of

immovable property is not sustainable and requires to be dropped'

26. TheNoticee submits that Article 265 of the Constitution of India is

extracted here for ready reference'

"No tax shall be levied or collected except by authority of law"

27. TheNoticee submits that from the above it is clear that Article 265

prohibits the levy or collection of the tax except by authority of law'

TU
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Therefore the law should be within the legislative competence of tl e

legislature being covered by the legislative entries in the Seventh

Schedule of the Constitution'The question is whether the Parliament is

empowered to levy the service tax on sale of materials' undivided share of

land & others

28. The Noticee submits that Parliament is empowered to levy the service

taxvideEntryNo.gTofListofSeventhscheduletoConstitutionoflndia.

The Entry No' 97 is extracted here for ready reference'

97. Ang other matter not enumeroted in List II or List III including ang

tax not mentioned in either of those Lists'

29. Tne Noticee submits that from the above it is clear that the Parliament

under Entry 97 can lely the tax on matters' which are not covered under

List II arrd List III. The question is whether the tax on sale of immovable

property i.e' is not covered under List lll'Relevant entries of the List IIIis

extracted here for ready reference'

Llst lll-6,Transier oJ propertg other tho;n agrlcttlfitrol land';

reglstratlon o! deeds and docurnents'

30. From the above it clear that the tax on transfer of immovable
1S

property is covered under entry no'3 and service tax which is levied

under entry no.97 is not applicable for the sale / transfer of immovable

9s
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property. On the basis of the same, Noticee submits that service tax is

not applicable for sale / transfer of immovable property' As the subject

show cause notice has not considered this aspects, the same is not

sustainable and requires to be dropped'

3 t. Noticee submits that the subject show cause notice has computed

servicetaxliabilityalsoonthereceiptsreceivedforsaleofsemi-finished

flatunderworkscontractService.ForthisNoticeesubmitsthatsection

67 of the Finance Act, 1994 reads as follows'

"sDcTIoN67. Valuatlon of taxabte senices for chatglng serulce tax'

- (1) Subject to the prouisions of this Chapter' rahere seruice tax is

chargeable on anA taxable seruice rt-tith reference to its ualue' then such

uolue shall, -
(l) tn a case uhete the pronlslon oJ serdce ls lor a consideratlon ln

raoneg, be the g?oss d,rrrount charged bg the seralce ptotlder Jor

such seroice ptovtded or to be proulded bg hlm;

(ii) in a case uthere the prouision of seruice is for a consideration not tuhollg

or parllA consisting of moneg, be such amount in moneg as, tttith the

addition of seruice tax charged, is eqtiualent to the consideration;"

(iii) in a case u.there the prouision of seruice is for a consideration which is

not ascertainable, be the (lmount as moA be determined in the prescibed

q
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32. Noticee submits that from the analysis of section 67 of the Finance Act'

1994, it is clear that service tax requires to be paid on the value of the

senices rendered, In the present case, the subject show cause notice

has gone beyond the valuation provisions and demanding service tax

evenontheamountreceivedforsaleofsemi-frnishedflat.onthebasisof

the same, Noticee submits that the proposition of the subject show cause

notice demanding service tax beyond the provisions of section 67 is not

sustainable and requires to be dropped'

33.TheNoticeesubmitsthatHon,bleHighCourtinthedecisionofGD

BuildersVSUnionoflndia2ol3(32|STR6T3heldthatincaseofa

composite contract, the service element should be blfurcated and

ascertalned and then taxed. In the present case service there are two

separate transactions one is sa-le of semi-l-rnished flat and second one is

construction service. Accordingly, the proposition of the above case law

canbeapplicable.Onthebasisofsamealso,Noticeesubmitsthat

demand of service tax on the sale of immovable property is not

sustainable and requires to be dropped.

In Re: Sale oJ Seml'JTnished tTats ls not a works contract

34. Noticee submits that Para2 0f show cause notice reads as fo110ws "it

appears that the services rendered by them after execution of sale deed

against agreements of construction to each of their customers to whom

$oho
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the land was already sold are taxable under "Works contract service"

thus impugned show cause notice on one hand alleges that the liability

of service tax is only on the construction agreement and not on the sale

deed portion, hence without prejudice to the findings of the impugned

SCN, Noticee hereinafter makes the submissions to justify that the value

of sale deed is not a works contract'

35. Noticee submits that the subject show cause notice in Para 2 mentions

thattheNoticeeisproviding..workscontractservice"andliablefor

service tax and extracted the definition of works contract as provided

undersection658(54)oftheFinanceAct,lgg4.Fort}risNoticeesubmits

that the subject show cause notice has not explained how and why, the

transactionoftheNoticeeisliableforservicetaxunderworkscontract

service. As the subject show cause notice has not proved burden of proof'

the same is not sustainable and requires to be dropped'

36. Without prejudice to the foregoing, Noticee further submits that the

dehnition of works contract provided under new service tax law is as

follows.

65El(54) uworks contractt means o contract rt'therein transfer of

propertg ln goods inuolued in the exec'utlon oJ such contract is

leuiableto tdx as sale o! goods and such contract is for the purpose of

carrying out constructlott, erectiott, commissioning, installation,

o
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conqrletlon, ltttlng out, repalr, malnteno;nce' rettotmtion' alteratlon

o! ang rnooable or bnrnotable propertg or for carrying out ang other

similar actiuity or a part thereof in relation to such propertA;

37. Noticee submits that from the defrnition of works contract as provided

under section 658(54) of the Finance Act, 1994, it is clear that to cover

under the definition of works contract,

a. There should be a contract' (Onlg a Slngle Contract)

b. In such contract, there should be transfer of property in goods and

c. Such contract is for the purposes of carrying out' - specified

servlces,

3g. Noticee submits that in the present case, their agreement of

construction may liable under the definition of works contract as

provided under section 658(54) of the Finance Act, 1994 and they are

paying appropriate service tax as per Rule 2A of the Service Tax

(Determination of Value) Rules, 2006. Inspite of appreciating the

voluntarily service tax payment made by the Noticee, the subject show

cause notice is demanding service tax on the sa-le of semifrnished flat

under works contract service, which is not beyond the definition of works

contract service. on the basis of the same, Noticee submits that the

proposition of the subject show cause notice demanding service tax on

NT(/
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the value of sale of semi-finished flat is not sustainable and requires to

be dropped.

39. Noticee submits that the transaction of sale of semi-finished flat is not

covered under the dehnition of works contract due to the following

reasons.

a. The Noticee has entered two separate transactions with the

customer, whereas the definition requires only one contract'

b. Transaction is for sale of semi-finished flat and not for

construction.

As the present transaction of the Noticee is not covered under the

definition of works contract, the proposition of subject show cause notice

demanding service tax under works contract service is not sustainable

and requires to be droPPed.

In Re: No Serulce Tax on dmount receTaed. for cotpus fund, electrilcltg

charges, malntenance charges recelaed on beha$ oJ the outne?s

association or the electr'lcitg deportment

4O. Noticee submits that the subject shou, cause notice also demalded

service tax on the amount received towards, corpus fund, electricity

charges, maintenance charges, which is received on behalf of the owners

association or the electricity department. However, the subject show
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cause notice has not provided any reasons as to how and why the said

amounts were liable for service tax under works contract service' It is

settled provision of law that the burden of proof of tax liability is always

on the department. As in the present case' as the subject show cause

notice has failed to prove its burden, the proposition of the subject show

cau se notice demanding service tax on the amount received amount

received for corpus fund, electricity

requires to be droPPed'

charges is not sustainable and

41. Noticee submits that the subject show cause notice in Para 2 has made

allegation only for payment of service tax on the construction work

undertaken by the Noticee' However, while quantifying the service tax

liability, the subject show cause notice has also included the amount

received for corpus fund ald the electricity charges which is received on

behalf of association / electricity board' Accordingly' the proposition of

the subject show cause notice demanding service tax on the Noticee is

not sustainable and requires to be dropped'

42. Noticee submits that the definition of works contract as provided under

section 658(54) reads as follows'

,,(S4)"uorks contract" meo.ns o. contract utherein transfer of propertg in

good,sinuoluedintheexecutionofsuchcontractisleviabletotaxa-ssale

of goods and such contract is for the purpose of carrying out construction'

2a



erection, commissioning, installation,

alteration

completion, fitting

of ong mouoble

out, repair,

i.mmouablemaintenance, renouation,

propertg or for mrrging out ang other similar actiuity or a part thereof in

relation to such ProPertg;

43. Noticee submits that in the present case, they have paid applicable

service tax on the construction agreement, which may be liable under

works contract service. However, the subject show cause notice without

appreciating the voluntarily service tax payment made by the

Noticeedemandingservicetaxontheamountreceivedtowardscorpus

fund and electricity charges which is not at a-11 covered under the

definition of works contract service. On the basis of same also' Noticee

submits that the proposition of the subject show cause notice is not

sustainable and requires to be dropped'

44. Noticee submits that they have received amount received for corpus

fundandelectricitychargesisonbehalfoftheownersassociationand

electricityboard.Inthisregard,NoticeewishestoextractRule5(2)of

Service Tax (Determination of Value) Rules, 2O06, which reads as follows.

(2) SubJect to the pronlslons of sub'rule (7), the expenditure or

costs incurred bg the service proulder as d Pure agent of the

reclpient oJ senice, shall be excluded lron the value oJ ti'he

or
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taxable senice ti allt the Jolloulng condttions are satlstled'

nannelg t

(i) the seruice prouider acts as a pure agent of the recipient of seruice

uhen he makes pagment to third partA for the goods or seruices proanred;

(ii) the recipient of seruice receiues and uses the goods or seruices so

procured bg the seruice prouider in his capocitg as pure agent of the

recipient of seruice;

(iii) the recipient of seruice is liable to make pagment to the third partg;

(iu) the recipient of seruice authoises the seruice prouider to make

paAment on his behalf;

(u) the recipient of seruice knottts that the goods and seruices for uhich

pagment has been made by the seruice prouider shall be prouided bg the

third parfu;

(ui) the pagment made bg the seruice prouider on belnlf of tlw recipient of

seruice has been separatelg indicated in the inuoice issued by the seruice

provid.er to the recipient of seruice;

(uii) the seruice prouider recouers from the recipient of seruice onlg sttch

amount as hr;,s been paid by him to the third partg; ond

(uiii) the goods or seruices procured bg the seruice prouider from the third

partg as a pure agent of the recipient of seruice are in addition to tlrc

seruices he prouides on hi's oun account'
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45. Noticee submits that in the present case, as they have received the

amount towards electricity charges and corpus fund as an agent of the

service receiver, the amount received towards to be excluded from the

valuation as per Rule 5(2) of Service Tax (Determination of Value) Rules'

2006. As the subject show cause notice has not considered this aspect'

the proposition of the subject show cause notice demanding service tax

on these items is not sustainable and same requires to be dropped'

46. Noticee further submits that the amount received towards corpus fund

and electricity charges car also be considered as reimbursement of

expenses collected at actuals' In this regard' they wishes to rely on the

decisionofHon,bleDelhiHighCourtinthecaseoflntercontinental

Consultants &Technocraftshrt' Ltd Vs Union of India 2013(29) STR 9

(Del) where it is held that pure reimbursements of expenses is not liable

for service tax and also it struck down Rule 5 of Service Tax

(determination of value) Rules, 2O06, as it is beyond the valuation

provisions of service tax. On the basis of the same' Noticee submits that

the proposition of the subject show cause notice demanding service tax

on the Noticee for these reimbursement of expenses is not sustainable

and same requires to be droPPed'

In Re: QuantiJication o! the tax liabilitg
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47. Noticee submits that assuming but not admitting they are liable for

service tax under works contract service and also as per Rule 2A of

Service Tax (Determination of Value) Rules' 2006' then Noticee submits

that as per Rule 2A of Service Tax (Determination of Value) Rules' 2006'

then the value of the land involved in the project should be excluded

from the determination of service tax liability' For the said period' total

amount of cost of land transferred and Noticee humbly request the

adjudicating authority to exclude the value of land from determination of

In Re: Benefit of cum'tax

48. Noticeesubmits that assuming but not admitting there is a liability

under works contract service for sale of semi-hnished flat' then as the

Noticee has not collected service tax from the buyer, the benefit of cum-

tax requires to be provided to the Noticee' As the subject show cause

notice has not extended such benefit, the same is not sustainable and

requires to be droPPed.

49. The Noticee submits that in tight of the statutory backup as mentioned

above and cases where it was held that when no service tax is collected

from the customers the assessee shall be given tl.e benelit of paying

service tax on cum-tax basis

o
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a. In the case of P. Jani& Co' vs' CST, Ahmedabad 201O (O2O) STR O7O1

Tri.-Ahmd. It was held tinat "I agree tuith the contention of the learned

aduocate that the decision of the Tibunal in the cose of Aduantage

Media Consultant applies and' in uieut of the prouisions of Section 67 of

Finance Act, 1994, the ormount receh)ed hrrs to be treated' as

Tnclusiae of tax.'

b. In the case o[ Municipal Corporation of Delhi vs CST' Delhi 2009

(016) STR 0654 Tri.-Del it was held that ufioueaer' slnce theg hate

not recoaered seruice tax separatelg frotn their customers' aofue

recelaed bg therr. shoutd be taken as cum-tax talue and tax

should be re-determlned. Accordinglg, impugned order is set aside'

Matter is remanded back to the oiginal authoitg for re-calculation of

the demand"

c.lnthecaseofOmegaFinancialservicesVsCCE,Cochin2}ll(24]|

S.T.R 59O it was held lhat "We also find strong force in the contention

raised bg the learned counsel that the amount collected bg them should

be considered as cum-dutg amount' The louer authoritles need to

recalcttlate the drrrourrt oJ Seny'rce Tax tiabllttg conslderlng the

entlre annount recelaed bg the assessee as the cum'tox amouttt''

d. In the case of BSNL Vs CCE, Jaipure 2}ll (24} S'T'R 435 (Tri-Del) it

was held that "In uieut of our findings as aboue, u)e set aside the

impugned order and remand" the matter to the original authoitg for

ueifging as to rtthether the seruice tax amount has been separatelg
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paid bA seruice recipient ond lor o,llou'lrrg a)m-tox beneJit ln such ol

those cases rohere no servlce tax hq's been separatelg pald''

On the basis of above decisions, Noticee submits that the benefit of cum-

tax requires to be provided to the Noticee' On the basis of the same'

Noticee submits that the proposition of the subject show cause notice

demanding service tax on the Noticee is not sustainable and requires to

be dropPed.

In Re: Extended perlod of limitatlon ls not lnvokable:

5O. Noticee submits that impugrred show cause notice proposes to demald

service tax for the period January 2Ol2 lo March 2014 and by invoking

larger period of limitation under proviso to Section 73(1) of Finance Act'

1994.

51. Noticee submits that Para 8 of impugned show cau se notice reads as

fo110ws ..Assessee haue fited Nil s?-3 returns online for the period october

2o11 to March 2o12. Later, hotueuer uide letter dated 17.o9.2o14, theg

submitted that theg haue receiued Rs. 4,49,46,992/- for rendering taxable

seruices. Despite hauing registered and discharging seruice tax liabilitg on

ports of taxable uolues, the ossessee had not disclosed the receipt of

toxable amounts for the peiod January - March 2012 in statutory returns

and also foiled. to discharge the seruice tax liabilitg deliberatelg on the

actual ualue of seruices under "Works contract seruices". Theg appear to

?o
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haue suppressed the material facts before the department that theg had

receiued said taxoble amounts. Theg haae neither dlsclosed the sdme to

the department bg udg of the details of the o,ci.lf itles/senice in the

perlodtcal ref:rtrns Jiled bg them durlng the petlod October 2O77 to lllo,rch

2072. Theg haae intentlondllg not show'/. LnU receipts to,1/.o,rds

constrttction in thelr ST'3 retunts. Assessee is well aware of the statutory

provisions and of their liability to pay service tax Since theg haae not

disclosed the abooe Jacl'"s to the department bg uag of periodical return

and the Jacts uere submitted dt tdter stdge, on speclallg asked bg the

department tlde letters dated 2O.O8'2O14, 7O'O9'2O74 and summons

dated 76,O9.274 the sdme o;mouni.s- to suPPression o;f Jacts wlth sole

intentlon to eoad.e par4rnent o.f sentlce tax and hence the proviso to sub-

section ( 1) of section 73 of Finance Act, 1994 is liable to be invoked for extended

period."

Noticee submits that above allegation of impugned show cause notice is

not valid for the below mentioned reasons:

a. Noticee have voluntarily paid service tax on amounts received on

towards construction agreement and intimated the said payment

details at various dates clearly showing the receipts from each artd

every customer & explaining how tax liability has been arrived and

also submitted the copies of Challans for the impugned period vide

their letter dated.22"a July 2012 for the period January 2ol2 to

March 2O12 and vide their letter dated 29th April 2013 for the

52.
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period April 2Ol2 to September 2Ol2 and vide letter dated 26th

September 2013 for the period October 2Ol2 to March 2013 and

vide letter dated 11th November 2013 for the period April 2013 to

September 2013 and vide letter dated l"t June 2014 for the period

october2ol3toMarch2014.Alongwiththeletter,theNoticeehas

alsosubmittedtheannexurewhichclearlyexplainsthattheyhave

excluded the amount received towards the sale of undivided

portion of land and paid applicable service tax undet Ptotest otr

theamountreceivedtowardstheconstructionportion(copyofthe

letters referred ln thls Pare are enclosed as annexure 
-f'

b. Noticee hled ST-3 returns showing the taxable amounts as "Nil" for

the period upto March 2Ol2 on the understanding that since they

are contesting the demand of service tax on their activity and

amounts paid as service tax is under protest, taxable amounts

would be 'Nil".Therefore allegation of non-disclosure of amounts

received from customers in ST-3 returns is not valid '

c. Earlier two show cause notices were served on the Noticee

proposing service tax on their activityand there was no change in

activity carried out by the Noticee.

Therefore invocation of larger period of limitation on the ground that

Noticee has suppressed the facts is not va,lid. Noticee hereinafter

explains in details why the larger period of limitation is not invokable'

1U
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a) No su ress of cts show ause notice issued r:

53. Noticee submits that impugned show cause notice alleges that Noticee

suppressed the facts of rendering taxable services' In this regard Noticee

submits that suppression of facts involves "holding back facts"'

54. Noticee submits that impugned show cause notice proposes to tax the

amounts received towards sale of flats in respect of project named as "

" Gutmohat Gordensoarrdsaid project was started during the month of

May 2O06 thereby activity which is subjected to present show cause

notice was existed from Jan 2007. Further there was no other project

executed by the Noticee during the subject period'

55. Noticee submits that a show cause notice was served by the office of this

Commissionerate on Noticee proposing service tax for the period

0|.06.2007 to December 2010 vide O.R. No 125/20ll-Adjn' (ST)

(commr.) dated 25.1O.2011 and it was followed byperiodical show cause

notice vide O.R No. g5/2O12 - Adjn. (ST) (Commr') dated 24'04'2012

coveringtheperiodJanuary2OlltoDecember2oll.Thusofficersof

department were well aware of the activity carried out by the Noticee

before the initiation of proceedings under present show cause notice in

the form of earlier show cause notices

B
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56. Notice submits that above mentioned earlier show cause notice disputed

the payment of service tax on construction of apartments classi[ring

under the category of works contract and now present show cause notice

also proposes to demand service tax on same subject matter for the later

period invoking the larger period of limitation is not sustainable and

requires to be set aside. in this regard, Noticee wishes to rely on P & B

Pharmaceuticals (P) Ltd. v. Collector - 2003 (153) E'L'T' 14 (S'C')' Apex

court held that "the question was whether the extended period of

limitation could be invoked where the Department has earlier issued

show cause notices in respect of the same subject-matter' It has been

heldthatinsuchcircumstances,itcouldnotbesaldthattherewas

any wilful suppresslon or mls-statement and that therefore, the

extended perlod under Sectlon 11A could not be lnvoked"'

57. Noticee submits that Noticee has not done any thing new in respect of

matters covered in present show cause notice and salne were existed and

continuing from the initiation of earlier show cause notice proceedings

and merely officers of department revealed informaLion in subsequent

proceedings and based on which present show cause notice was issued

invoking the larger period of limitation on the ground that Noticee

suppressed facts is not valid and requires to be set aside. In case of

Collector v. Chemphar Drugs and Liniments -1989 (4Ol E.L.f. 276

NT(
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(S.C.), Apex court held that
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"uhen the manufacturer ln the

reaedled certd;lr. infonnation

scjtme situ.,tion as aPPellant has

in another Proceedlng and that

lnlonnatlon is a uoilla.ble to the Departr/.ent, the enlarged Pe'lod ol

llmltation a oqllable under SectLon 77A oJ the Central Excise Act

cd./nnot be inuoked bg the Departme'tt"'

58. Noticee submits that they have filed appeal before CESTAT' Bangalore

along with stay application and subsequent to this Hon'lole CESTAT

granted stay vide Miscellaneous order No' 2356612014 dated 26'06'2014

and disposal of main appeal is pending' That being a case' issuing

secondshowcausenoticeinvokingthelargerperiodoflimitationonthe

ground that Noticee suppressed facts is not sustainable and requires to

be set aside. in this regard, Noticee wishes to rely on ECE Industries Ltd'

v. Commissioner - 2OO4 (164) tr'L'T' 236 (S'C')wherein Apex court held

that "as earlier proceedlngs ln respect of same subject matter were

pending adjudlcatlon it could not be sald that there was any

suppresslon and the extended period under Section 11A was not

available".

5g. Noticee submits that department is well aware of all activities carried

outandcompliancewithtaxprovisionsinrespectofsuchactivities'That

being a case, allegation of impugned show cause notice that notice

suppressed the facts of case is not sustainable and requires to be set

aside. To substantiate this submission Noticee submits that Apex court

4
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incaseofNizamsugarFactory-2oo8(9)S.T.R.314(S.C.)=2006(197|

E.L.T. 465 (S.C.) held that " Allegation of suppression of facts against the

appellant cannot be sustained. When the frst SCN uas issued oll the

releuant facts utere in the knouledge of the authorities' Later on' uhile

issuingthesecondandthirdshoucausenoticesthesame/similarfacts

could not be taken as suppressio n of facts on the part of the assessee as

these facts utere alreadg in the knouledge of the authoities' We agree

tl.liththeuiewtakenintheaforesaidjudgmentsandrespectfullgfollouing

the same, lnld that there u'to,s no supptession of facts on the part of the

assessee/ aPPellant."

b) specific disc losure is made:

60. Noticee submits that they are paying service tax (under protest) on

amountsreceivedfromcustomerafterexcludingtheamounts

attributable to the sale of semi-frnished flat i.e. paying on amounts

received towards construction agreement.The same was intimated to the

officers of department vide their

a. letter dated.22^a July 2Ol2 for the period January 2012 to March

20t2

b. letter dated 29th April 2O13 for the period April 2Ol2 to September

2012

c. letter dated 26th September 2O13 for the period October 2Ol2 to

March 2O 13

NT tJ
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d. letter dated 1lth November 2O13 for the period April 2013 to

SePtember 2013

e. l,etter dated 1"t June 2O14 for the period October 2013 to March

2014.

While frlling the above mentioned letters, Noticee also submitted the

computation sheet specifically showing the amount received from each

customer,deductionsmadefromthegrossamountchargedtoarrivethe

tax liability and also submitted Challan copies' Therefore Noticee

voluntarily intimated all facts without any interaction of department'

61. Noticee submits that,contrasting to this, impugned show cause notice

alleges that the facts were submitted at later stage, on specially asked by

the department vide letters dated 20.08.2014, 1o.09.2o 14 and summons

dated 16.09.214 the same amounts to suppression of facts with sole

intention to evade payment of service tax. Therefore this allegation is not

vaiid since it is contrary to what was actually happened'

The Noticee submits that from the above it is clear that there is clear and

continuous correspondence between the service tax department and the

Noticee in the form of above disclosures, show cause notice proceedings'

It is settled position of the Iaw that when there is correspondence

between the Noticee and the service tax department suppression of the

62.
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facts cannot be applicable. In this regard Noticee wishes to rely on the

following judicial pronouncements.

a. In the case of Andhra Pradesh Paper Mills Ltd Vs CCE'

Visakhaptnam-Il 2006 (2OO) E.L'T 326 (Tri-Bang)' It was held that

"Once the Department t]oas futlg a utare of the fact of the actiuitg of

anuersion of paper, the larger peiod for confirming demond is not

attracted. Reuenue itself had rejected their plea for registration'

therefore, theg cannot at d latter Poilrrt o.f tine allege

suppression of facts. The confirmation of demands for larger

period is not sustainable, as there u)as no suppression of focts or

deliberate toithhotding of information or mis-declaration or fraud"

b. In the case of Collector Of Central Excise, Hyderabad Vs I'T'W'

Signode India Ltd. 2OO5 (188) E.L.T 65 (Tri-De1) it was held that'/t

is thus clear from the cortespondence betuteen the assessee and

the reoenue that the tr;olt:u;re o;f the prod'uct and the processes

lnrnhlrld Jor making obox strappings' uere all knotaln to the

DeparAment, This uas, therefore, not a case of ang fraud or uilful

mis-statement or suppression of facts or contrauention of the Act or

the Rules lrith an intent to euade pagment of dutg' TtLere uas,

therefore, no scope for inuoking the extended period of limitation of

fiue gears for recouery of the duties not leuied or not paid in respect

of the said product."



c. In the case of Commissioner Of Central Excise' Indore VsRajkamal

Plastics 2004 (163) E.L'T 312 (Tri-Del) it was held that "The

perusal of the record shotus that a'lt the necessdry lacts

regardlng the nanuJacfitre oJ the goods bearlng btand nanne

"Kamdl' urere knotan to the Department from the

correspondence exchanged betueen both the sldes and the

declarotlon Jurntshed bg the respondents' The Commissioner

(Appeals) has recorded d.etailed reasons for holding that all the

necessary facts utere rttithin the knoutledge of the Deportment

regarding the manufachtre of the goods under the brond name

"Kamal" bg the respondents and- that the demand from 1-3-97 to 1O-

7-98 uas time-baned".

Therefore the Noticee submits that they have not suppressed the details

tothedepartmentaSthereisinteraction/correspondencebetweenthe

departments and Noticee hence in light of the above judicial

pronouncements extended period of limitation is not invokable'

beltef

63. Noticee submits that provisions of Section 73 of Finance Act, 1994

makes it clear that to invoke larger period of limitation, person liable to

pay service tax sha11 involve in any of act specified acts fraud,

suppression of facts etc., and such act should be coup|
i
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intention to evade payment of service tax and in present case Noticee

himself assessed the tax, paid tax without any action from the officers of

department and same was intimated to the department' this shows

Noticee has no malafide intention to evade payment of tax' Therefore'

invocation of iarger period of limitation is not sustainable'

64. Noticee submits that following judicial pronouncements in support of

the above view:

a. Apex court in case of Tamil Nadu Board v' Collector - 1994 (74l,

E.L.T. 9 (S.C.): it was held that "A bare reading of the prouiso

indicates that it is in nature of an exception to the pincipal clause'

Therefore, its exercise is hedged on one hand uith eistence of such

siitations as haue been uisualised' by the prouiso bg using such

strong expression as fraud, coltusion etc' and on the other hand it

should haue been tuith intention to euade paAment of dutg ' Both

must conc r to enoble the Excise Offtcer to proceed under this

prouiso and inuoke the exceptional pouer. Since the prouiso ertends

the peiod of limitation from s* months to iive gears, it has to be

construed stictlg. The initial burden is on the Department to proue

thnt the situations uisualised bg the prouiso eisted' But once the

Department is able to bring on reard mateial to shotu that the

appetlant utas guiltg of ang of those situations rtthich are uisualised

by the Section, the burden shifis and then applicabilitg of the proviso

o

o
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Lws to be construed tiberatlg ' When the lanu requires an intention to

euad.e pagment of dutg then it is not mere failure to pag dutg' It

must be something more' That is' the assessee must be auare that

thedutguasleuiableanditmustd'eliberatelgauoidpagingit.Tlrc

utord'euade' in the contert means defeating the prouision of laut of

paging dutg. It is made more stringent bg use of the utord 'intent'' In

other uords the ossessee must deliberatelg auoid paAment of dutg

which is pagable in accordance tttith lau'

b. In case of CCE', v Fermenta Pharma Biodil Ltd 2OO9 (234l. E'L'T'

609 (H.P.) it was held that "Both the main section and the proviso

have to be read together. It is weil settied law that the proviso is an

exception and cannot be read in a manner that it over-shadows the

main provision itself. If we read the proviso in its entirety it is clear

that the same is applicable only in a case where the non-payment'

short levy, short payment or erroneous refund is on account of

fraud, coilusion or wilful mis-statement or suppression of facts or

contravention of the provisions of the Acts or Rules' The words

contravention of any provision of this Act will have to be read

'ejusdem generis' with the words fraud, collusion' wilful

misstatement and suppression of facts' The intention of the

enactment is that where the manufacturer of goods has made

fraudulent claims or has purposely mis-stated facts then the

limitation is 5 years. Thls provlso wttl apply only if the
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Department can show that there is some positive act done by

themanufacturerwhichwascoveredbythewordsmentioned

above. It must be established that the non-PaJnnent of duty or

short levy or short Payment or erroneous refund is on account

of fraud, collusion, wlllful mlsstatement etc.''

65. Assuming but not admitting that Noticee liable to pay service tax'

Noticee submits that they have not remitted the service tax on bonafide

belief that

a.Residentialunitsareusedforpersonaluseofthebuyerand

excluded from the definition of the complex service

b. As per circular no' Circular No' lOAl2l2OOg- S'T' dated 29-01-

2009 not liable for service tax

c. Service tax is not leviable on the amount received towards sale

deed

ThusNoticeeactedonbonaJideinterpretationoftheprovisionsoftheAct

and relevant rules & Notihcations issued thereunder' It is settled position

of the Law that when the conclusion is arrived on the basis of bonaJide

belief, the allegation of the suppression of the facts and thereby the

invocation of extended period of limitation is not sustainable'

d) Extended period of llrrnitatlon not

posltlae act oJ stPPresslon
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inuokable when there is no

\l TIJ

-^.lo

o
a



66. The Noticee submits that it was held in the case of CCE' Bangalore

VsGowri computers (P) Ltd. 2ol2 (25\ S.T.R'380 (Tri-Bang) " Thougl4 in

the shorp-cause notice, there utas a proposal to impose penaltg under

Section 78 of the Act "for tt'tillful suppression of the ualue of taxable

seruices rend-ered- by them,,, there t1las no allegation of ang such

suppression elsetuhere in the notice in the contert of

demanding/ appropiating Seruice Tax' Notphere in the shottt-cause notice

u.tas there ang specific allegotion of suppression of toxable ualue' nor utas

it stated. as to hotu much of the taxable ualue ttas suppressed' The shou-

cause notice also did. not allege ang of the other ingredients of the proviso

to Section 73(1) of the Act for inuoking the ertended peiod of limitotion' In

this scenario, it can hardtg be inferred that the shou-cause notice inuoked

the proui-so to Section 73(1) of the Act' Mere. mention of the prouiso to

SectionT3(1)oftheActintheoperatiuepartoftheshotll-causenotice

utould not sufJice. It hos, therefore, to be held tLnt the prouiso uas not

inuoked bg the depariment- Consequently the appellant's prager for

imposing penaltg on the respondent under Section 78 is not acceptable'"

From the above case law it is clear that mere mention of the Proviso to

Section 73(1) is not sufficient, the department has to prove beyond the

doubt that the Noticee has indulged in suppression of the facts with

intent to evade the payment of the service tax' It was not happened in

the present case therefore the proceedings under the impugned SCN

require to be dropped on this count alone'
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67. TheNoticeesubmitsthattheonlyoneallegationinthesCNforinvoking

extended period of limitation was suppression of facts which is not

proper in view of the Supreme Court decision in as much as there is no

intention to evade the payment of service tax' therefore the SCN is barred

by limitation and requires to be set aside'

68. The Appellant places reliance on the following judicial decisions to

support their contention' that under the above circumstances there

cannot be any allegation or finding of suppression:

a. Cosmic Dye Chemical v' CCE' 1995 (75) E,LT 72t (SC) wherein it

was held that - "Now so far as fraud and collusion are concerned'

it is evident that the requisite intent' i'e" intent to evade duty is

built into these very words' So far as mis-statement or suppression

of facts is concerned' they are clearly qualihed by the word 'willful"

preceding the words umis-statement or suppression of facts" which

means with intent to evade dutY'

"contravention of any of the provisions

again qualifred by the immediately following words *with intent to

evade payment of duty''' It is, therefore' not correct to say that

there cal be a suppression or mis-statement of fact' which is not

willful and yet constitutes a permissible ground for the purpose of

The next set of words

of this Act or Rules" are

IJ
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the proviso to Section 1 1A. Mis-statement or suppression of fact

must be willful"

b. T.N. Dadha Pharmaceuticals v. CCE, 2003 (152) ELT 251 (SC)

wherein it was held that - To invoke the proviso three requirements

have to be satisfied, namely, (1) that any duty of excise has not

been levied or paid or has been short-levied or short-paid or

erroneously refunded; (2) that such a short-levy or short-payment

or erroneous refund is by reason of fraud, collusion or willful mis-

statement or suppression of facts or contravention of any

provisions of the Central Excise Act or the rules made there under;

and (3) that the same has been done with intent to evade payment

of duty by such person or agent. These requirements are

cumulative ald not alternative. To make out a case under the

proviso, all the three esSentials must exist. Further it was held

that burden is on the Department to prove presence of all three

cumulative criterions and the Revenue must have perused the

matter diligently. It is submitted none of the ingredients

enumerated in proviso to section 11A(1) of the Act is established to

present in our client's case.

c. Padmini Products v. CCE, 1989 (43) ELT 195 (SC) wherein it was

held that "m.ere failure or negligence on the part of the manufacturer

either not to take out a licence or not to paA dutg in cose where there

utas scope for doubt, does not atlract the ertended limitation. Unless

eotso
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there is euidence that the manufacturer kneu that goods uere liable

to dutg or he uas required to take out a licence. For inuoking

extended peiod of fiue gears limitation dutg should not had been

paid., short-leuied or short paid or erroneouslg refunded because of

either ang fraud, collusion or utilfulmis-statement or suppression of

facts or contrauention of ang prouision of the Act or Rules made

thereunder. These ingredients postulate a positiue act, therefore,

failure to paA dutA or take out a licence is not necess ary due to

fraud or collusion or uilfulmis-statement or suppression of facts or

contrauention of ang prouisions of the Act. Likeuise suppression of

facls is not failure to disclose the legal consequences of a certain

prouision. "

d. Pahwa Chemicals Pvt. Ltd. v. CCE, 2005 (189) ELT 257 (SC)

wherein it was held that "mere failure to declare does not amount to

mis-declaration or u.tillful suppression. There must be some positiue

act on the part oJ partg to establish that either willful mis-

declaration or uillful suppression and it is a must. When the partg

had acted in bonaftde and there was no positiue act, inuocation of

ertended period is not justifted."

e. Kolety Gum Industries v. CCE, 2005 (183) ELT 44O (T) wherein it

was held lhat'tuhen lhe assessee taas under bonafide belief that

the goods in question u)as not dutiable, there uas no suppression of

fact and ertended peiod is not inuokable."

tu
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GTN Enterprises Ltd., Vs' CCE, 20061200l E'L.T. 76(Tri' Bang)

wherein it was held Ihat " uhen Department informed of actiuities of

appellant bg of utay of filing declarotion/ returns, suppression o/

facts not proued, hence ertended peiod of limitation not inuokable."

69. The Noticee submits that the above mentioned Supreme Court

judgments have been relied by various Tribunals for Service Tax also,

therefore irrespective of the difference in language of section 11A of the

Central Excise Act and Section 73 of the Finance Act, all such citation

are applicable to service tax also. Therefore extended period of limitation

is not invokable.

70. The Noticee submits that in case of Martin & Harris Laboratories Ltd. v.

CCE 2OO5 (185) E.L.T. 421 (Tri.l, and in case of Hindalco Indus. Ltd', v.

CCE, Allahabad, 2003 (161) E.L.T. 346 (T), it was held t}:,at "Balance

sheet of companies being a publicly auoilable doanment, allegation of

suppression of such informotion, not sustainable and Ertended period is

not inuokable." Further if at all part of the activity was to be suppressed

then why not suppress the other activities also is a point requiring

ponder. As the only basis for invoking the extended period of limitation is

this demand under proviso to Section 73(1), which is not sustainable and

the same requires to be set aside.

r
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In Re: Interest under Section 75 of Finance Act, 1994

Tl.Withoutprejudicetotheforegoing,noticeesubmitsthatwhenservice

tax itself is not payable, the question of interest does not arise'

72. Noticee further submits that it is a natural corollary that when the

principalisnotpayabletherecanbenoquestionofpayinganyinterest

as held by the Supreme Court in Prathiba Processors Vs' UOI, 1996 (88)

ELT 12 (SC)

In Re: Penalty under Section 77 & 7A of Finance Act' 1994

73. Without prejudice to the foregoing, Noticee submits that penalty is

proposed under section 77. However, the subject show cause notice has

not provided any reasons as to why how penalty is applicable under

section 77 of tlre Finance Act, 1994. Further, the Noticee is already

registered under service tax under works contract service and filing

returns regularly to the department. Accordingly, penal provisions

mentioned under section 77 are not applicabie for the present case' As

the subject show cause notice has not considered these essential

aspects, the proposition of levying penalty under section 77 is not

sustainable and requires to be dropped.

74. Noticee submits that in the following two cases, M/s Creative Hotels

Rn. Ltd. Vs CCE, Mumbai (2OO7l (61 S.T'R (Tri-Mumbai) and M/s Jewel

- qoF
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Hotels Pvt Limited Vs CCE, Mumbai- 1 (2OO7l (61 S'T'R 240 (Tri- Mumbai)

it was held that " The authorities below have not given any finding as to

why penalty is required to be imposed upon them. Only because penalty

can be imposed, it is not necessary that in all cases penalty is required to

be imposed. In this case I accept the explanation of the appellant and

therefore set aside the peoalty and allow the appeal." In the present case,

as the subject show cause notice has not provided any reason for

imposition of penalty under section 77, th,e subject show cause notice is

not sustainable and requires to be dropped.

75. Without prejudice to the foregoing, Noticee submits that all the grounds

taken for "Extended period of limitation not invokable' above is equally

applicable for penalty as well.

76. Noticee submits that, they may not interpret the Law as interpreted by

the Authority that does not mean that they have an intention to evade

the payment of service tax. The dispute regarding the taxability of service

tax on construction of residential complex is pending before various

Appellate forums. Accordingly, it always involves the interpretation of

legal provisions and judicial pronouncements. It is a settled position of

Law that when there is an issue of interpretation of the provisions of the

Finance Act, 1994 there is no question of imposition of the penalty under
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Section 76 of the Finarrce Act, 1994. In this regard Appellant wishes to

rely on the following judgments pronouncements:

a. In the case of Suprasesh G.I.S. & Brokers P' Ltd Vs CST,

Chennai 2OO9 (O13) S.T'R 64i (Tri-Chennai) it was held that

"We haue houteuer found a good case for uacating the penalties'

Bg and large, the dispute agitoted before us uas highlg

lnterpretatlae of the adrious proutslons of the Fllnance Acts

7994 and 2OO6, the IRDA Act, 1999 and the IRDA (Insurance

Brokers) Regulations, 2002. In the circumstances, it uill not be

just or fair to inJlict ang penalty on the cssessee"

b. In the case of Ispat Industries Ltd Vs CCE, Raigad 2006 lL99l

E.L.T 509 (Tri-Mumbai) it was held that "Apart from holding that

the credit utas admissible to the appellants on meits, ue also find

that the demand raised and confirmed against them is hopelesslg

barred bg limitation. Admittedlg, the appellont had reJlected the

fact of auailing the balance 5O% credit in the subseqrtent financial

gear, in their stahttory monthlg returns filed tttith the reuenue.

This fact is sufilcient to reflect knouledge on the part of the

reuenue about the fact of taking balance 50% credit and is also

indicatiue of the bona Jides of the appellant. The appellants hauing

made knou.tn to the department, no suppression or mis-statement

on their part can be held against them. The lssue, no doubt

lntolaes bona fide lnterpretatlon oJ provlslons oJ law and

NTtJ
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lailure on the part oJ the appellants to lnterPret the sald

proutsions ln the uag ln uthtch the deporttnent seeks to

interpret them cannot be held against them so ds to lnrloke

extended perlod oJ ltmitatlon. When there is a scope for doubt

for interpretation of legal prouisions and the entire facts haue been

placed before the jurisdictional, Centrol Excise Officer, the

appellants cannot be ottributed uith ang suppression or

misstatement of facts tuith intent to euade dutg and hence cannot

be saddled ttlith demand by inuoking the extended peiod of

limitation.As much as the demand has been set aside on merits as

also on limitation, there is no justiJicatlon for lmposltlon oJ

ang penaltg uPon them.

c. In the case of Ha-ldia Petrochemicals Ltd Vs CCE, Haldia 2006

(197) E.L.T 97 (Tri-Del) it was that the " extended peiod of

limitation cannot be inuoked. under the prouiso to Section 11A(1) of

the Central Excise Act, 1944. There is also no case for imposition

of penattg, firstly for the reason that the demand of dutg is

unsustainable and secondlg for the reason that the case inuolues

a questlon of lnterpretatlon oJ lano."

d. In the case of Itel Industries Pvt. Ltd Vs CCE, Calicut 2OO4 (163)

E.L.T 2lg (Tri-Barrg) it was held that "In uiew of the facts of this

case, u)e do not find ang case or cause to inuoke the penal

liabilities, as ue find that the Commissioner has held "It is

@, ).)
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essentiallg, ., questlon oJ lnterPretoltlon o! laut as to luhether

Section 4 or Section 4A raould be applicable" "" and not sustoined

the penaltg under Section 1 1AC. We conatr rttith the same'

Therefore Lue cannot uphold the Reuenue's appeal on the need to

restore the penaltA under Section l1AC as arrtued at bg the

Oiginal Authoritg. As regards the penaltg under Rules 173Q &

21O, tte find the Commissioner (Appeals) has not giuen ang

finding uthg he considered the same os correct and legal in Para 8

of the impugned order. Imposition of penolty under Rules 173Q

&210 on maltters of lnfur\rretotlon, u-tithout specific and ualid

reasons, is not called for".

On the basis of the above judgments it is clear that whenever due to

bonafide interpretation of law service tax not paid penalty is not leviable

under section 77,78 of the Finance Act, 1994.

77. Without prejudice to the foregoing, Noticee submits that suppression or

concealing of information with intent to evade the payment of tax is a

requirement for imposing penalty. It is a settled proposition of law that

when the assessee acts with a bonafide belief especially when there is

doubt as to statute also the law being new and not yet understood by the

common public, there cannot be intention of evasion and penalty cannot

be levied. In this regard we wish to rely upon the following decisions of

Supreme Court.
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(i) Hindustan Steel Ltd. V. State of Orissa - l97a (2) ELT (J159)

(SC)

(ii) Akbar BadruddinJaiwani V. Collector - 1990 (47) ELT 161(SC)

(iii)Tamil Nadu Housing Board V Collector - 1990 (74) ELT 9 (SC)

Thdrefore on this ground it is requested to drop the penalty proceedings

under the provisions of Section 76&74-

lt Re: Benefit under sectlon 80

78. The Noticee submits that Section 80 of the Finance Act, 1994 states

that ,,notwithstanding anything contained in the provisions of section 76,

or 77 or first proviso to section 78 of the Finance Act, 1994' no penalty

shall be imposable on the assessee for any failure referred to in the said

provisions if the assessee proves that there was reasonable cause for the

said failure."

79. Assuming but not admitting, Noticee further submits that no reasons

have been adduced for imposing penalty under SectionTT atd 78. The

authority has ignored the provisions of Section 80 of the Act, as per

which no penalty under Sections 77 and 78 shall be imposed on the

assessee for any failure, if the assessee proves that there was reasonable

and suflicient cause for the said failure. In the present case, the assessee

was under bona fide belief that the activities sought to be taxed by the

impugned SCN are not liable for the service tax in as much as such

activities are not covered under provisions of Finance Act, 1994 and
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therefore it is the right case for waiver of the penalty, under Section 80 of

the Finance Act, 1994.

80. Without prejudice to the foregoing, Noticee submits that when the tax

itseif is not payable, the question of penalty under section 77 and' 78

does not arise. Further assuming but not admitting, that there was a tErx

liability as envisaged in SCN as explained in the previous paragraphs,

and further also there was a basic doubt about the taxability of activities

itself, Noticee is acting in a bona fide belief, that he is not liable to service

tax on such activities, there is no question of penalty under section 77

and 78 and resorting to the provisions of Section 80 considering it to be a

reasonable cause for not collecting and paying service tax.

8 1. Noticee submits that when there is a confusion prevalent as to the

leviability and the mala fide not established by the Department, it would

be a fit case for waiver of penalty as held by various tribunals. Purther

there cannot be intent to evade payment of duty in such cases and just

because the Noticee has interpreted the law differently, it cannot be said

that there is intent to evade payment of tax. This does not prove the

malaJide intent at all, as was decided in -

i. Vipul Motors (P) Ltd. vs Commissioner of C. Ex., Jaipur{ 2008

(0o9) STR 0220 Tri.-Del

ii. Commissioner of Service Tax, Daman vsMeghna Cement Depot

2OO9 (O15) STR O179 Tri.-Ahmd.
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g2. TheNoticee submits that in the case of Baj aj Travels Ltd vs cST (Delhi)

2012(25|S.T.R4i2(Del.HC)itwasheldl]nat"Weareofopinionthatin

the instant case, the appellant has been oble to proue its bona fides'

Exptanation of appellant for short paAment uas, alreadA pointed out

aboue, that it uas paying the seruice tax as per its bona fide

understanding that it utas required to paa the same on commission

retained by it and that method of calculation u)as not clear to the

appellant. This explanation gains momentum from the conduct depicted bg

the oppeltant after the uisiting team of the department had pointed out

correct method of computing seruice tosc.The said teom of department

uisited the office of the appellant on OSth September, 2O05 and pointed out

the irregularitg committed bg appellant. once this mistake uos realized,

utithout euen uaiting for the shotu cause notice, rtthich uos issued on

lvhOctober, 2O05 short fall was made good on 6th September, 2OOS i.e. on

the uery next d.ag afier the search. Thus not onlg the entire tox was paid

utithin two dags, so much so, euen interest on the delaged pagment utas

made good. This has further to be seen under the surrounding

ciranmstances preuailing at that time. The seruice tax lDas a neu tax

imposed on Air trauel agent seruices. There u)ere manA misgiuings and

confusion uthich lead to committal oJ defaults bg mang such persons. In

foct, the department itself issued circular accepting tttat there u-tas

confusion and on that basis penalties in all such cases u)ere utaiued in

respect of those who lnd paid seruice tax in response of the said scheme.
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OnthebasisoftheabovejudgmentoftheDelhiHighCourttheNoticeeis

rightiy eligible for the waiver of the pena-lty under Section 80 of the

Finarrce Act, 1994.

g3. Noticee submits that in so far as Section 80 of the Act is concerned, it

overrides provisions of SectionsTT, 78 of the Act and provides that no

penalty shall be imposable (assuming but not admitting) even if urny one

of the said provisions are attracted if the assessee proves that there was

reasonable cause for failure stipulated by any of the said provisions'

whether a reasonable cause edsts or not is primarily a question of fact.

84. Noticee submits that they have established the reasonable cause for the

nonpaymentofservicetax.oncereasonablecauseisestablishedthe

authority has the discretion to hold that no penalty is imposable. The

provision does not say that

imposable.

even upon establishment of reasonable

cause, penalty is

imposable.

The provision only says no penalty is

g5. The Noticee submits discretion to exercise the power under Section 8o

of the Finance Act, 1994 to waive the penalty is an obligation on the

authority.Itisthedutyoftheauthoritytoascertainwhetherthereisany

reasonable cause for nonpayment of duty' In the case of KNR

Contractors Vs CCE, Thirupathi 2OlI (O2ll 436 (Tri-Bang) it was held

lhat(PerusalofSection8oofttesaidAct,undoubtedlgdisclosesthatit

uill haue ouetiding effect on the prouisions of Sections 76' 77 & 78' in the
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sensethat imposition of penaltg under ang of those prouisions is not

mechanical exercise bg the concerned authoitg. on the contrary, before

proceeding to impose the penalty under ang of those prouisions of lattt' the

authoritg k expected to ascertain from the records as to whether the

assessee h,is established that there ruas reasonable cause for the failure

or d-efautt committed bg the assessee."

g6. Therefore Noticee submits authority must exercise power under section

80andgrantthewaiverofthepenaltyunderSectionTTandT8ofthe

finance Act, 1994.

g7. Noticee craves leave to alter, add to and/or amend the aforesaid

grounds.

gg. Noticee wishes to be heard in person before passing any order in this

regard.

Modi Ve

Signatory
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ONER OF CUSTOMS CENTRAL EXCISE &BEFORE THECOMMISSI
IONERATE 7th FLOOR

sub: proceedings under oR No.163/2O14 Adjn (sT) (commr) Adjn (sTf

tc_"-'"".tC.No.-Iv/16/6212ol2STGr.Xdated25.o9.2o14issuedtoM/s
i\llodi Ventures, #5-4-187 lg & 4, II Floor, Soham Mansion, MG Road'

Secunderabad - 5OOOO3

l,soham Modi, Partner of M/sModi Ventures, - 5-4-1a7 13 & 4' II Floor'Sohan

Mansion, MG Road, Secunderabad-Soo0o3 hereby authorizes. and appoint

iir"g"rrg"A Associates, Chartered Accountants, Hyderabad or their partners and

qlrairr"i staff who are authorised to act as authorised representative under the

rllerant provisions of the law, to do all or any of the following acts: -
a. To act, appear and plead in the above noted proceedings before the

above auihorities or any other authorities before whom the sarne may

SERVICE TAX ERABAD .II COMMISS
ERABAD - 500004

HYD
KENDRIYA SHULK BHAVAN BASHEERBAGH HYD

be posted or heard and to f1le and take back documents
b. To sign, frle verifu arrd present pleadings, applications, appeals, cross-

otjections, revision, restoration, withdrawal and compromise

applications, replies, objections and affidavits etc., as may be deemed

sary or proper in the above proceedings from time to time'
c.

NECES

To Sub-delega te all or any of the aforesaid powers to any other
representative and I/We do hereby agree to ratify and confirm acts

done by our above authorised representative or his substitute in the

matter as my/our own acts, as if done by me/us for all intents and
purposes.

This authorization will remain in force til1 it is duly revok VEN
B*

EE6'
ccountants,

Executed this on 31"Uanuary 2015 at Hyderabad.

I the undersigned partner of M/s Hiregange& Ass

Dated:31.01.2O15

Address for service For Hire

certificate of practice and duly qualifred to represent in above proceedings under
Section 35Q of the Central Excises Act, 1944. I accept t}le above said

appointmeni on behalf of M/s Hiregange& Associates. The firm will represent

thiough any one or more of its partners or Sta1f members who are qualified to

represent before the above authorities.

ociate d

do hereby declare that the said M/s Hiregange& Assoc I registered firm of
Chartered Accountants and all its partners are Chartere ccountants holding

Hiregange& Associates'
Chartered Accountants'
"Basheer Villa" H.No.8-2'26a 1 l l 16 l B,
2"a Floor, Sriniketan ColonY,
Road I{o.3, BanJara Hills,
Hyderabad-5OOOO34

sociates
Chartere ts

Sudhir V S
Partner (M.No.2191O9)

Fot

Chart
S 1S

Chrrtartd
AccotrIlrDls.(+
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