- J05. - |'State of Union Te'rritory and the | Telangana,

FORM ST - 5
[See rule 9(1})]

- Form of Appeal to the Appellate Trxbunai under sub- Section (1) of Sectmn

—

86 of the Finance Act 1994
"In the Customs, Excise aud Service Tax Appellate Tribunal
h APPEAL Nou.osvreeerrenseressvsssnas of 2015

BETWEEN:
M/s. Modi Ventures,

© 5-4-187/3 & 4,

2nd Floor, Soham Mansion,

M.G Road, Secunderabad- 500 003. = ....... srvnse App_ellant
Vs.
" Thé Comm1ssmner of Semce Tax,
" Service Tax Commms:onerate,
L.B Sta.dlum Road, Basheerbagh . _
'Hyderabad 500 004 cetenrrrrsernas Respondent
© 101(a) f;Assessee Code : AAJFMO646DST001
1 - (B) | Premises Code 5213050001
{c) |[PANor UID ) AAJFMO646D
(e} | E-mail Address - | info@modiproperties.com
() | Phone Number 091-40-66335551
‘{g) | Fax Number 091-40-27544058
02. | The Designation and Address of the | The ‘Commissioner of Service
~|‘Authority  passing - the  Order| Tax; © Service Tax

(,omxmsslonerate
L.B Stadium Road, Basheel bagh
Hyderabad — 500 004.

Appealed agamst

- 108. Number and Date of the Order Order-In-Original  No. HYD-

appealed agamst SVTAX-000 — COM - 04 & 05 /
15-16 dated 31.08. 2015

04. | Date of Communication of a copy of | 07.10.2015% -

the Order appealed against

Commissioner - of
Commissionerate in which the order | Service

or decision of assessment, penalty, Commzssmncrate
was made 500 004.

"Tax,  Service Tax’
Hyderabad-

106. Y the order appealed against relates | Not Applicable

o more than one Commissionerate,

ention the names of "all the
Cobmrissionerate, so far as it relates
tothe Appellant

| 07. . | Designation  and address of the| Not Applicakle

adjudicating authority in case where
the order appealed against is an
order of the Commissioner {Appeals)
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)

08, Address to which notices -may be|M/s Hiregange & Associates,
: sént to the appellant “Basheer Villa”, House No: 8-2
o 268/1/16/8B, 2nd Floor,
Sriniketan Colony, Road No. 3,
-| Banjara Hills, Hyderabad - 500
034 : ] ' i
(Also to Appellant as stated in
: : - ' cause title supra.) '
09.  [Address to which notices may be| The Commissioner of Service
sent to the respondent " | Tax, Service * Tax
Commissionerate’ .
L.B Stadium Road, Basheerbagh,
: Hyderabad ~ 500 004,
10. Whether. the decision or order|Yes. , E
appealed against involves any :
question having a relation to the
rate of Service Tax or to the value of
goods  for the purpose of
43 -assessment. :
11, |Description of service and whether | Works Contract service .
' in ‘negative list’ ‘ Not in Negative list .
12. | Pertod of Dispute {January 2011 to December 2011,
o ' January 2012 to March 2014
13(i} - | ‘Amount of service tax, if any - Rs.60,63,492/- ‘
: ‘Demanded for the period of dispute | Rs.74,39,581/-
. (i) [[Amount of interest.involved up to|Rs. 5€.42.1%7 /- (Approx.)
{the ‘date of the order appealed : ' ’
apgainst o , , . ) :
-+ ({iill) |:‘Amount of refund if any, rejected or | Not Applicable
- disallowed for the period of dispute. .
~ (iv} [ Amount of penalty imposed Penalty imposed under Section
A ' ' 476, 77 & 78 of the Finance Act,
_ 1994
14{)) |:Amount of service tax or penalty or| An amount of Rs.57,06,890/-
1 Interest deposited.” If so, mention | was already paid’ by cash - Rs.
the amount deposited under each | 55,66,170/- and by utilizing
" | heading the box. (A" copy of the|Cenvat credit Rs 1,40,720/-And |
Challan under which the’ deposit is | same was adjusted for payment
‘made shall be furnished) in terms of section 35F of Central
Excise Act,” 1944, {Challans
enclosed as annexure-I) B
- {ii} |'If not, whether any application for | Not applicable
. |dispensing with such deposit has| .
_i-been made? e
|15, |Does thie order appealed against also | No
involve any central excise. duty
demand, and related fine or penalty,
. : so far as the appellant is concerned? { - -
1.16. |'Does the order appealed against also | No

involve any customs duty demand,

‘and related penalty, so far as the
‘appellant is concerned? -
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17.

| Subject matter of dispute in order of

priority (please choose two items
from the list below)

fi) Taxability — Sl No. rof Negatzve

 List.

ii) Class1ﬁcatxon of Services

'iil} Applicability of Exemptmn
‘Notification No.,

'iv) Export of Se_mces -

| v} Import of Services

'vi}) Point of Taxation

wii) CENVAT
viii) Refund

- {ix) Valuation
%} Others]

Priority 1 — Taxability

Priority 2 —Valuation =

18.

Central Excise Assessee Code, if

registered with Central Excise

Not reglstered with Central
Excise

N EC)

| Give details of Importer/Exporter
1 Code

(EC), if registered with
Director General Of Foreign Trade

Not Applicable

20.

If the appeal is against an Order-in-

' -appeal of Commissioner (Appeals),

the. number of  Order- -in-original

covered by the said Order-in-Appeal.

Not applicable -

22.

21. |
~ |filed Appeal against the

Whether the respondent has also

order
against which this appeal is made.

No, as per the knowledge of the
appellant

If answer to serial number 21 above
is ‘Yes', furnish details of appeal.

Not Applicable

23.

24,

Whether the appellant wishes to be
Heard in person?

Yes. At the earliest convenience
of this Honorable Tnbunal

{ Reliefs claim in appeal

To set aside the impugned order
to the extent aggrieved and grant

the relief clalmed

/PBI ch




A M /s Modi Ventu're, Secunderabad {Hereinafter referred to as

' imp ortantly,

- resmlentlal complexes was ‘removed. Accordmgly,

STATEMENT OF FACTS

e S S AAR LW

‘Appellant’) is

a partnershxp firm . malnly engaged in the sale of res:dentxal houses to

‘.prospectlve buyers dunng and a.fter constructlon In some cases sale deed -

'—r-—-——-—..._._.._._

Vfor the entire sale consxderatlon is bezne: executed In other cases sale

deed is bemg executed for semr-fimshed constructlon along w:th an-

Jb:reement of ‘construction. This is_being done solelv to_enable the

customer obtaln a housmg loan. - The .housin

ﬁnance .compan:

'_qun'es a title deed to release the first tranche of housing Ioan.

. Balance is released at time of handover. Sale deed is registered and
- Eooee—a leleased at time of handover.

-appropriate ‘Stamp Duty’ Has been discharged on the same.

. Various charges are recovered under the said agreements as under:

" .a. Value towards the sale deed .
b, Value_ towards the construction agreement
¢, Other Charges like electricity charges, etc.

-d. Coilectmn of taxes like VAT, Service Tax, Stamp Duty and

Reglstratlon Charges from the buyer

The levy of service fax on such arrangernents has seen a fau' sha,re of

11t1gat10n and amendments The Appellants were also a party to the

-11t1gat10n process and matters for earher penods are pendmg at various

adjudxcatmn / judicial forurns

. In July 2012 the service tax law underwent a paradlgm sh1ft and

the exemptwn for personal use available for constructaon of

it became ev1dent that

-semce tax was payable on. the construction agreement as per valuatlon
'prescnbed under Rule 24 of the Service Tax {Determination of Value) Rules

_20 12 iLe.ona presumed value of 40% of the contract value The Appellant




[

regularly discharged the service tax on the said value in normal course. It

also d1scharged service tax on other charges, However, it did not discharge

" service tax on sale deed value and on the value of taxes collected

. 'In view of earher htlgatlon the- Departrnent preferred. to issue a penochc

SCN for the period from January 2011 to December 201%L and January

A 2012 to March 2014 desp1te the Appellants havmg dlsoharged the service

tax: voluntanly dunng the saud perrod The said SCN was duly responded by -

" the Appellants

R The detaJIed Workmg of the receipts and the attrlbutlon of the said receipts

was promded to the Department author1t1es 1dent1ﬂed receipt wise and flat

wrse The sumrnary of the same is prov1ded hereu_nder

Descnptlon :

_ Recejpts Non taxable [ Taxable
Sum of towards sale deed 11,97,50,803 | 1 1,97,50,803 | 7
Sum of towards agreement of| 12,17,77,274 - 12,17,77,274
construction ) .
Sum of towards other taxable | 15,14,611 15,14,611

recelpts

Sum  of _ towards VAT, | 1,58,91,785| 1,58,01,785

Reglstrauon charges etc:

'serv1ce tax thereon calculated @ 10. 30%

27,69,24,159_ 13,56,42,588 | 12,33 »91,935

——

.A'-Acco;rdingly, the Appeliants explamed that the value. of taxable serv1ces ,

constltuted 40% of Rs. 12 232 91 ,935/- ie. Rs 493 16 774/- and the

for receipts upto March 2012 and

@ 12 36% thereafter, ‘constituted Rs' 54,98,324/-. 1t ,was also explamed

that the actual payment of serv1ce tax amounted to Rs. 57,06 890 /- which

-‘Was more than the tax requ1red to be paid.
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there isa finahty in the value of sale deed. The €XCess so pald has not been

cla.lmed as refund

L Durmg the course of adjudrcanon the Ld. Comrmssroner held that:

oa. _Servzce tax is. not chargeable till the executron of the sale deed "
(Para 26.2 of the OIO}

b, Serv1ce tax is payable on the constructxon agreement (Para 26.2 of :
the. OIO) :

. C. The benefit of personal use is not available (Para 24 6.0f the OIO)

d. Accordingly, the servrce tax demand proposed in the SCN was
confirmed.
J Desprte the deta11ed submrssmns made vide wrltten reply as well as during
j/’\ B -. i ~the personal hearing, the Ld Respondent has passed a common order vide -
SRR Order-In—Ongmal No HYD SVTAX-OOO - COM - 04 & 05 /- 15-16 dated‘ :
31 08 2015 (COpy of the order enclosed as Annexure. II)

. a In Respect of OR No.95/ 2012-Adjn(ST)(Commr) dated 24, 04 2012
i Confirmed an amount of Rs. 60,63, 492/~ under Works Contract

services rendered during the period - January’2011 to December
: '2011 in terms of sub-section(2) of section 73 of Finance Act 1994
~ and also appropnate an amount of Rs. 10,40 000/ already paid by
them against the above demand
' Confirmed the mterest at the apphcable rates on' the amount .

demanded at (1) above under Section 75 of the Fma.nce Act 1994

It
A

‘ u1 Imposed penalty of Rs 10, 000/ under section 76 of Frnance Act
1994 |

-iv.'- Imposed. ¢ a penalty of 10% of the service tax demanded at (i} above

: under section 76 of the Fmance Act, 1994, provrded that wheére

service. tax and mterest is pard within a perrod of thirty days of the

rece1pt of the order then the penalty payable shall be 25% of the |

penalty imposed in that order, only if such reduced penalty is also

‘paid w1th1n such period,




b, In Respect of OR No, .95/ 2012-Ad]n(ST)(Commr) dated 24.04. 2012
Y Confirmed an amount of Rs. 74,39,581/- under Works Contract
' semces rendered during the period January’2012 to March 20 14 i in
terms of sub -section(2) of section 73 of Finance Act, 1994 ‘and also

g appropnate an amount of Rs 29,22, 154 /- already paid by them
agaJnst the above: demand :

ii. Conﬁrmed the interest at the apphcable rates on the amount
' demanded at (1) above under Section 75 of the Fma_nce Act, 1994

iii. Imposed a penalty ‘of Rs. 10 OOO/ -in terms of Section 77 of the
h Flnance Act, 1994,

iV, Imposed_ penaltyr under section 78 of F‘inance Act, 1994

o K The follomng table summanses the posxtlons as claimed by the Appellant
C . and as held in the OIO:;

As per Appellant As per 010
“Gross ‘Hece1pts S C 27,69,24,159 | . 5,88,68,851"
Less Deductions - o '
Sale Deed Value : - 11,97,50,803 | -
VAT, ' Registration | . 1,58,91,785 |- -
charges, = stamp| = = = . - '
duty and other
“nen taxable
receipts : ' .
“Taxableiamount . - 13,56,42,588 7 . 5,88,68,851
1 Abatement @ 40% - 4,93,16,774 T -
Service tax thereon . 54.,98,324 | 60,63,492
calculated @ 10.30% : : R
for receipts upto March
12012 and @ 12 36%
. | thereafter - B
, [ Actually Paid o N 57,06,890 -10,40,000
/7 | Balance Demand 3 . _-2,08,566 50,23,492
Vol L On a perusal of the above comparative table, it is ev1dent that the Ld.

Comm1ss1oner for the first t1me in the entire set of proceedxngs has Wlthout
g1v1ng any opportumty to Show Cause, demed the deductlon on account of

value recewed towards the “Sale Deeds and accordmgly, 1nd1rect1y held'

' that such values are also hable for payment of Serwce Tax. Sumla:ly, the

deductlon on account of statutory taxes is not provxded to the fullest extent

M Belng aggneved by the Order the Appellants prefer an Appeal before the
CESTAT on the grounds mentloned herelnafter




GROUNDS OF APPEAL’
- Im re: V:rolation of prmciples of natural justice:

1. Appellant submrts that the - 1mpugned order was passed v101at1ng _the

anmples of natural justice as the subrrussrons made by the Appellant
' whrch are mentonous have not been adverted to or rebutted inter alia the
followmg v1ta1 decision maklng submlssmns were made before the Ld.
Respondent v1de SCN reply but Ld. Respondent has totally ignored the_- '

same wh1le passmg the nnpugned order

-a.  SCN cannot be .issued- under sectlon 73(1A) when there is .
) substantxal change in law

b, Sole allegatlon of unouaned SCN to _demand serv1ce tax on

B constructlon aareements were - dulv paud and there is no short/ non
ay ment '

e, Whlle quantlfw ng the demand SCN was erroneouslv included the

amounts received towards sale deed and statutorv taxes Wrthout

alleg;ng[ralslng ground for demand to that effect

2. The Appellant submits that all the above meritorious grounds have not been

conmdered whﬂe passmg the- 1mpugned order. The system of departmental.
adjudmatron is governed by the prmc1p1es of natural Justu:e 'I‘he 1mpugned
order ne1ther analyses the subm1ss10ns -nor d1scusses the relevant case law -
but has gwen the order without proper reasoning makmg the same as non-

speakmg and predetenmned order In this. regard Appellant wishes to rely

on the followmg judlcral pronouncements:

_a. ‘Southern Plywoods Vs CCE 2009 (243) E.L.T 693 (Trl—

. Bang)
b,

Kesarwam Zarda Bhandar Vs CCE 2009 (236) E.L.T 735 (Tn—Murn)
" ¢ Herren Drugs & Pharmaceuticals Ltd, Vs CCE, Hyderabad 2005-
' (191)B.LT 859, (Tri-Bang)

._'Youngman Homery F‘actory Vs CCE Chand1garh 1999

1 12) E.L.T
114 (Tnbuna.l) o
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In light of the above, _]ud1c1al pronouncements order passed w1thout

cons1der1ng the submlssmns and w1thout dlscussmg and d1st1ngu1sh1ng

the case laws rehed by Appellant is 11able to be quashed

. The allegatron in SCN and the impugned OIO0 is that Appellant has to pay
'servrce tax on the “construction agreements” which has been pard

properly by the Appellant Therefore, the SCN needs to be dropped on this
"-ground litself. -

3, Appellant subrmts that undoubtedly they are drschargmg service tax on_

_construc‘uon agreements thereby paymg service tax on acttvxty as. proposed
by unpugned SCN read Wlth earher SCN’s and as conﬁrmed by .the
unpugned OIO Both SCN & OIO mcluded the value of sale deeds only at the

' tlme of quantlfylng the demand ‘As seen from the operatwe part of both SCN

‘ &. OI0 1t is clear that it is only sole allegatton of SCN (Para 2) i3 ﬁndmg of
0lIo (Para 26. 2) that constructlon agreements are subject to service tax -

: under the category of works contract” no allegatlon has been raxsed to
| demand service tax on the sale deed value. In fact as stated .in Para 26 2 of

-the OIO the Ld Commlssroner is in agreement that the value of the sale

_ deed isnot a subject matter of sefvice tax, -

As. stated in the background facts the Appellants started paymg serv1ce tax
on the value of const:mchon agreements from January 2011 ~onwards.
‘Thereafter the said taxes have been regularly pa1d 'l‘hrs is also ev1dent from
rthe fact that the current SCN’ proposes appropnatron of - taxes already pa1d
. by them The detalls of the taxes pald are also acknowledged in para 4. of the _
SCN dated 24 04.2012. On a perusal of the SCN, 1t is ev1dent that the issue
in the -current SCNs is: therefore lumted to- the aspect of quantxficatxon -of
' demand On a perusal of ‘para, 9 of the SCN whrch qQuantifies the demand

s It

can be easily_inferred that the demand is quantiﬁed based on statements
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subrmtted by the Appellants The saxd statements for the periods are

marked as Annexure “m1”,

. On gomg through the statements prov1ded by the Appellants it can be seen

tha.t a detmleci breakup of the. rece1pts into receipts towards sale deeds”

- recelpts towards constructlon agreements”, receipts towards other taxable

-recei_pts.and receipts toward_s other nonftaxable r_eceipts was provided.

X However on gomg through the . annexure to the SCN it can also be observed

that though the allegahon is to- demand service tax on' construction

agreements ‘the quanhﬁcahon is based ¢ on gross amounts mentloned above

for all the activities mcludmg amourits received towards the “sale deeds”.‘

7. It is therefore appéu'ent that 'the' SCN represents an error. in quantification of

o the demand It may be noted that the Appellants have regularly and

A after January 201 1 onwards, The above is explamed through a compara‘uve

chart prov1ded below:

As per Appellant _As per OIO.

Gross Receipts’

27,69,24,159.

Less Deductions

5,88,68,851 |

Salé Deed Value "11,97.50,803 |

- VAT, Registration
- charges, © stamp-
" duty and other

1,58,91,785

" non taxable
. _receipts L - | L )

- _Taxable amount 13,56,42,588 |. -5,88,68,851
"| Abatement @ 40% 4,93,16,774 =

Service tax thereon - 54,98,324 60,63,492

calculated @ 10.30% - ‘ ‘
| for receipts-upto March

2012 and @ 12.36%.

thereafter : S : '

_Actually-Paid - 97,06,890 © 10,40,000

Balance‘Dem_and' -2,08,566 50,23,492-

dlhgently dlscharged Serv1ce Tax on the value of ¢ construction agreements .
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g 8. The Appellants submit that once the apparent error in calculatlon 1s taken

to 1ts loglcal concluslon the entlre demand fa1ls and therefore there is no

' ) cause of. any gnevance by the department on. th1s ground,

T The Order is erroneous smce it does not consxder the ealculatrons and

documentatzon subm:tted in response to the SCN .

9. As stated above the Appellants subrmt that the both SCN and OIO do not

- m.tend to 1nclude the value of “sale deeds” The Appellants therefore

submxt that ‘the eontents of this letter be taken eogmzance of and the

T serv1ce tax dema.nd be quanuﬁed correctly For the purposes of correct

'adjuchcatzon and quant1ficat10n the Appellants summarise the detaﬂs of the

‘ recexpts as under:

: o As per Appellant | " As per-OIQ
Gross Receipts 27,69,24,159 | -5,88,68,851
Less Deductions . , _ 7

' -Sale Deed Value - 11,97,50,803 -
. VAT, Registration 1,58,91,785 7 -
. charges, .stamp ‘ ' .
. duty and other
. non - taxable
, receipts - : :
Taxable ‘amount - 13,56,42 588 5,88,68,851
. | Abatement @ 40% 4,93,16,774 | L -
. { Service tax thereon '54,98,324 | 60,63,492
. :calculated @ 10.30% : : C
for receipts upto March
2012 and @ 12.36%
.| thereafter - - o
LActually, Paid 57,06,890 ~106,40,000
Ba.lance'%'Demand, -2,08,566 - 50,23,492
o : As per Appellant : As per OIO

. provrde as Annexure

10 Smce a substantlal component of ‘the demand is on account’ of the value '

attnbutable towards the sale deed value, the Appellants crave leave to

“IV” the flat w1se detaﬂs of the sale deed value along

w1th the amounts attnbutable dunng the disputed penod The Appellants

. enclose the fuIl sale deed for Flat No A 508 and the releva.nt extracts of all

. _the sale deeds whlch aggregate to the value claimed as deduct10n by the

_Appellants Annexure “v”
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From the above documentatxon, it 1s more than ev1dent that the value

attnbutable towards the sale deed cannot be inchuded in “the value of

_ taxable serv1ces and the demand needs to be -dropped-on this ground '

i 12.-The Appellants further submit that s1m11ar to the exclusmn on account of

sale deed value, the value attnbutable to statutory taxes hke VAT, service

13,

14

makmg detalled grounds on . the legal ments of the -said

-be demanded on the value attrlbutable to sale deeds,

tax registratlon charges stamp duty, etc: need to be reduced The detauled

' ﬂatvnse amounts are prov1decl as Annexure “VI”

The Appellants subzmt that once the above deductlons are provxded to the

- “Appellants the demand would be reduced fo NIL'

.Slnce both the SCN and 010 agree on the prmcxple that service tax cannot-

the Appellants are not

claim.

Notw1thstand1ng the above, the Appellants reserve thelr right to make
T addxtlonal arguments as felt necessary on thlS aspect of service tax on value

_of sale deeds if it is ulnmately held that the 010 in prmcxple demands tax

on the value of “sale deeds

T oIn Re SCN dated 26 09, 2014 is time barred

15. Appellant subm1ts that SCN dated 26 .09, 2014 was 1ssued mvokmg larger '
penod of lnmtatlon under prov1so to Secnon 73(1} of Fmance Act 1994
a_fter allegmg vtde Para 8 that Assessee have filed Nil ST- 3 returns onhne

o for the period October 2011 to March 2012. Later however vide letterr

dated . 17. 09 2014, they submztted that -they - have recewed Rs.

-4 49 46 992/ for rendenng taxable services. Desp:te havmg regzstered "

'Aand dzschargmg service’ tax Izabzltty on: parts of taxable values, the

assessee had not dzscfosed the receipt .of taxable amounts for the penod'
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: later stage,

13

o January March 20i2in statutory returns and also fazled to dlscharge the
'servzce tax liability delzberately on the actual value of servlces under

e E “Works contract serv:ces They Aappear to have suppressed the matenal
: facts before the department that they had recewed sald taxable amounts.
They have neither disclosed the same to the department by way of the

details of the activities/seruice in the periodical returns ﬁled by them

during the period October 2011 to March 2012. They have tntentionally

not shown any receipts towards construction in their ST-3 returns,

: 'Assessee is well aware of the statutory provisions and of thejr liability to pay
'serv1ce tax. Since they have not disclosed the above facts to the

department by way of periodical return and the facts were submitted at .

on specially asked by the department vide Ietters dated

20 08.2014, 10.09 2014 and summons dated 16.09 214 the same

amounts to suppression offacts with sole intention to evade payment of

' semce tax and hence the prowso to sub- secuon {1) of sectxon 73 of Fmance

Act 1994 is hable to be mvoked for extended penod ?

l6. In this regard, Appeliant submlts that above allegatlon 1s not valid for the

below mentioned reasons

'_ a. Appellant have voluntarxly paxd service tax on amounts recelved on: -
: towards constructmn agreernent and 1nt1mated the saJd payment
.7 detazls at vanous dates clearly showing the rece1pts from each a.nd '
_every customer 8 explamlng how tax liability has been arnved and
also subnutted the copies of Challans for the 1mpugned penod v1de
thelr letter dated 22nd July 2012 for the penod January 2012 to
March 2012 and vide the1r letter dated 29th ApnI 2013 for the
Apenod April 2012 to Septernber 2012 and V1de letter dated 26“1 7
Septernber 2013 for the penod October 2012 to March 2013 and
-' _":_ V1de letter dated llth November 20 13 for the period Apnl 2013 to

September 20 13 and v1de letter dated 1st June 2014 for the penod
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October 20 13 to ‘March 2014. Along w1th the letter, t_he Appellant
has also subrmtted the annexure whlch clearly explains that they -
) 'have excluded the amount recelved towards the sale of und1v1ded '
. portion of land and pa.td apphcable service tax under protest on
' the amount recewed towards the constructmn portmn (copy of the -
letters referred in tlns Para are enclosed as annexure V).
. b. Appellant ﬁle_d 5T-3 returns showing the taxable amounts as"‘Nil” :
‘ for the period upto March 2012 on the understanding that since
they are contestmg the demand of service tax on thelr act1v1ty and —
amounts paid as serwce tax is under protest, taxable amounts
-would be “Nil”. Therefore allegatton of non-dlsclosure of amounts"
recewed from customers in ST-3 returns is riot valid.

-G Earller two SCN’s were served on the Appellant proposmg serwce

-tax on their act1v1ty and. there was 1no change in activity carned out

by the Appellant

Therefore invocation of Iarger penod ‘of hnutatlon on the ground that

Appellant has suppressed the facts 1s not valid.

17 Appellant submits that unpugned SCN proposes to tax the amounts-'

"_'recewed towards sale of flats in. respect of project named as ¢ “Gulmohar

o 1,8.3

Gardens”

and sa1d prOJect was started during the month of October
2006 thereby activity whlch is. subjected to present show cause nohce
was emsted from October 2006 Further there was no other prOJect

executed by the;;\ppellant durmg the subject period.

Appellant subrmts that prewously a SCN was served by the office of this

_ _Comm1ss1onerate on Appellant proposmg servzce tax for the penod

01 06 2007 to December 2010 v1de O.R. No - 125/2011

-Adjn: (ST)

(Commr} dated 25, 10 201 1 and it was followed by per10d1ca1 show cause
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nohee vide O R No 95/2012 —--Adjn (ST) (Commr) dated 24.04. 2012
covenng the perlod January 2011 to December 2011. 'I‘hus officers of
department were weIl aware of the act1v1ty carrred out by the Appella.nt

. before the 1n1t1at10n of proceedmgs under present show cause notice in

the form of earher show cause notrces

19 Notlce submxts that a.bove mentmned earher show cause nohce d1sputed
the payment of semce tax on constructmn of apar ents classtfymg
under the category of Works contract and now present show cause notlce
also proposes to demand service- tax on same sub_]ect maiter for the later
penod 1nvokxng the larger penod of hmxtatmn 1s not susta.lnable and‘
requ:res to be set a51de in this regard Appellant Wishes to rely. on -

o a. Nr.zam Sugar Factory 2008 (9) S. T R. 314 (s.C. ) ' 2006 (197}
E.L.T. 465 (8.C)) held that “Allegat:on of suppresszon of facts
'agatnst the appellant cannot be sustamed I:W*len the ﬁrst SCN was
zssued all the relevant Jacts were in the knowledge of . the
authontzes Later on, whtle zssumg the second and third show cause
| noaces the same/ s:mllar facts could not be taken as suppresszon of
'_ facts on the part of the assessee as these Jacts were already in. the :

‘ knowledge of the authontles We agree with the view tdken in the
) aforesawl Judgments and’ respecmllly followmg the same, hola’ _that-
: lhere was no- suppresszon of facts on_. the part of . the

assessee/ appellant ”

. P&B Pharmaceutwals (P) Ltd. v. Collector — 2003 (153) EL.T. T 14

(S C. ), Apex court held that the questlon was - whether the -

extended penod of lxmrtatmn could be

mvoked where the'
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mls-statement and that therefore, the extended penod under

Sectlon 11A could not be mvoked »

20. Appellant further subm1ts ‘that they have filed appeal before CESTAT,

Bangalore along w1th stay application and subsequent to th1s Hon’ble

CES’I‘AT granted stay v1de Mlscellaneous order No 23566/ 20 14 dated

' ',26 06, 2014 and dxsposal of main appeal is pending. That bemg a case

'1ssulng second show cause notice mvokmg the larger penod of 11m1tat10n
on the ground that Appellant suppressed facts is not sustamable and

:requ1res to be set as1de in. thls regard Appellant wishes to rely on ECE

Industnes Ltd. V. Comrmssxoner — 2004 (164) E.L. T 236 (S C} Wherem

.Apex court held that “as earher proeeedmgs in respect of same

subjeet matter were pendmg adjudieation 1t could not be sald tha.t

there was any suppressmn and the extended period under Sectron

.. 11A was not ava:lable”

, Sfpeeiﬁc disclosure is made:
21.

Appeliant submlts that they are paymg service tax (under protest} on

amounts received . from customer after excluding the amounts

attnbutable to- the sale of semi- fimshed flat ie. paymg on amounts

recexved towards constructxon agreement The same was 1nt1mated to the

ofﬁcers of department vxde the1r

-ood _letter_ dated 2_2n.dzJuly2012 for the period January 2012_ to Mareh

L2012

e letter dated 29“1 Aprxl 20 13 for the penod April 20 12 to Septemberr

2012 |
| f letter dated 26th Sep_ter_nber. 2013 for the period October 2012 to
© March 2013 ' - ' S
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: g letter dated 11th November 2013 for the . period Aprﬂ 2013 to
September 20 13

h. Letter dated 1st June 2014 for the period October 2013 to -March
2014,

thle filling the above mentioned letters, Appellant also submitted the

-_tax 11ab111ty ‘and aIso _submitted Challan copies. Therefore Appellant

,22._Appellant submrts that, contrasting to this, 1mpugned show cause notice

computatlon sheet spec1ﬁcally showmg the amount recelved from each

customer deductions made from the gross amount charged to arrive the

‘voluntanly mtrmated all facts Wlthout any mteraction.of department

alleges that the facts were submitted at later stage, on specrally asked by

the: department v:de letters dated 20. 08.2014, 10.09 2014 and summons

dated 16.09.214 the same amounts to suppressmn of’ facts with sole

intention to evade payment of service tax. Therefore this alleganon is not -

- vahd smce it is contrary to what was actually happened.

23,

Appellant subrruts that what is beheved to be not taxable as backed by
thelr legal understandmg was well put forth before the authontzes well

before begmnmg of present SCN per:.od and they had never hldden any




' product The show cause notice proceeds fo _State

‘Subsequent notlce,

to come to zts conclusion.

i8

Ltd. v. Collector — 2000 (117) E.L.T. 578 (Tribunal-LB) 2000 (117) E.L.T.

578 (Tribunal-LB) wherein it was held that “The conclusions reached by

us as stated above do not go to support the order zmpugned in this appeal.

' ,As stated earlzer the penod covered by the show cause notzce was from ]-

10 1986 to 31-8-1990 Show cause notzce was issued on 25-10-1991;

-While tssuzng this notice extended period of five Years was mvoked The
questlon is whether the Department was Justzﬁed in invoking the extended
perzod In the show cause notice it is admitted that the appellant company
was ﬁlmg classzﬁcatlon lzst dunng the penod from October 1986 to August

1 990. It is also admitted that the manufacturer fi iled przce list declarmg

. selhng price of the goods and determtntng the assessable value for the

purpose of levy. From thzs admzsston made in the show cause notzce it is

- evident that the manufacwrer made avazlable to the authorltzes under the

exCLse law all detazls regardzng transactlon entered into between the

manufacturer and the burchaser. Thzs means that the terms and

condzttons of the contract under whzch the manufacwrer was produczng.

goods for the customer was made available to the Department From the.

contract whzch was thus known to the Department they ought to have _

_' , nottced that cost of mould which was also part of assessable value of the

: ﬁmshed product was not bemg tncluded in the value of the ﬁntshed

“It is, however nottced

subsequently that the assessee company did not include mould cost in the

declared value of the manufactured moulded artzcle of plastic "

------

stated therem is no ground to tnvoke extended bperiod

It cannot sleep over the matter and oome .




Since the entire contract was with the Departmeut we hold that

the manufa' cturer did. not suppress or concea.! any f‘act for the :

purpose of evadinq p_yment of duj No transactzon menttoned in the

show cause notice falls within six months 1mmedzately precedmg the date
. of notzce The penod was from 1-1 O 1986 to 31—8-1990 The sh.ow cause
' '.notzce was dated 25-10-1991 that 13_, more than one year after the pen‘od
mentzoned in the notice. The show cause notice is. clearly barred by

‘lzmttatzon The demand made in_the show cause notice is not leqallu

sustamable Therefore we hold that the nroceequs mztzated aqamst the

appellant pursuant to show cause notloe dated 25—10 1991 is clearlu

C

barred by limitation. Consequently the zmpugned order has to be set aszde .

in.its enttrety We do so0.”

24.:_Appe11ant further submlts that suppressmn means not prov1d1nﬁ

mformatlon wh1ch the  person. 1s legally reqmred to- state but is

mtentxonallv or del1berately not stated. Whereas in the 1nstant case full

facts of present SCN were Well disclosed .before authorities by Way of

clear & specific letters & ST-3 returns. Further there is no willful mis-

statement by Appellant in view of fact that what is beheved to be correct
_— . as backed by legal prov1smns & decisions were put forth" before the |
( ' : authonhes That bemg a case, allegatlon of 1mpugned SCN tha.t'.

'Appellant m1s stated/ suppressed the. facts of the case is. not valld and

-requires to be dropped.

-

25 Appellant submits that above view was found support from the following

Judicial dec131ons

a. Contmental Foundat:on Jt, Venture v Commtss:oner 2007 (216) E.L.T.

177 (S C.) wherem 1t was held that “The expression suppression” has




the zntent o evade d, ment o du

whzch it has been used tt has to be construed s

20

: been used in the provtso to Sectzon 11A of the Act accompanzed by very
Strong - words as: fraud’ or. colluszon and, therefore, has to be
construed strictly. Mere omzss:on ‘to give correct information is not

-suppresszon of facts unless It was del:berate to. stop the payment of

duty Suppression means failure to disclose full information wtth

. When the acts are known

% ) both the parties, omission by one party to do what he m:aht

-have done would not render it suggression. When the Revenue

, tnvokes the extended penod of hmttatzon under Section 11A the burden

is cast upon zt to. prove suppresszon of fact

An tncorrect statement
=——cOIrect statement

‘ cannot be equated with q willful misstatement. The latter :mplzes

makzng of an incorrect statement wtth the knowledge that the statement )

. was not correct »

.,Pushpam Pharmaceuncals Company v. Collector 1995 (78) E.L. T. 401

(S C) Wherem it was heId that “Sectton 11A empowers the Department

_ ‘ Perusal of the proviso indicates that it has been used tn 'company' of

Ny ,such strong words as fraud colluszon or wilful default In tact it is- the
: -mildest ex; _resszon used in the romso

Yet the surroundin s in

trictly, It does not

_ mean any omission. The .act must pe deltberate. In taxation, it




-area  sales. Accorqu to the Tnbunal therefore,

isclosed: deltberately to. escape from 'g.ayment of duty. Where

by one to do

i what he might have done and not that he must have done does

- not render it suggression

e fMod!pon Fibre Co. v Commtsszoner 2007 (218) EL T. 8.(8.C)) “By the
: zmpugned order, the Tnbunal has conf' rmed the demand | made on the

. assessee vide show cause notice dated 19-3-1999 for the. penod March

1994 to March, 1 997, However the Tnbunal Jound that the demand

' made by the Department was beyond ltmztatzon after the assessee had

: categoncally znformed the Department vide letter dated 14-1-1997 that

there were two types of sales namely, backward area sales and norm.al

.suppresszon after the Department had acquired the knowledqe for the

: _)‘Lst tzme vide the assessees letter dated 14-1- 1997 and therefore, It

was not open to the Department to claim suppress:on after 14-1- 1 997 7

. Collector V. Chemphar Drugs & Liniments 1989 (40) E L.T. 276 (S.C.) -

In order to make a demand under Sectton 11A of the Central Exczses

' and Salt Act for beyond a period of six months and upto a period of five

years something posztzve other than mere inaction or failure on the part

“of the manufacturer or producer or consctous or delzberate withholding of :

'znformatzon when the manufacMrer knew otherwtse is requzred to be

establtshed Where Department had . full knowledqe about the

. facts and the manuto:eturer s action or inaction is based on thetr
-belief that ‘they were required or not requtred to ca

'action or znaetion, the genod beuond six months cannot be made
.
. letcable” o ‘

rgg out such

there was_no



e

.de artment with an zntention to evade dut

' .'CSTV P.J. Margo Pyt. Lid. 2009 (14) S.T.R. 477 (Tri. -

. Na’aonal Rifles v. CCE 1999 (112] E.L.T. 483 (Tnbunal) “We have
'.‘careﬁdly conszdered these submtsstons We ﬁnd that the appellants
, have made out a case on l:mttatzon We have perused the three
declaratzons of 20-3-1986, .25-5.1987 and 30-5-1988, In these
: declaratzons that the ﬁ.dl descnptton of the goods is gtven as Atr Rzﬂes ‘
- The appellants have: also gwen the process of manufacture irn detazl in
.all. these declarattons and the process of manufacture as fumtshed
~ 'fclearly mdtcates _that the ma:n components of the Atr R;ﬂes are
- manufacMred and the Wooden Butts for the Rtﬂes are also been
.:manufactured and the metal components are blackened and after the

‘ ﬁnal assembly of all the parts of the Air Rtﬂe it is tested. for performance

‘by a_ctual shooting 1tse§f. This bemg the declaration the department had

' on its’ record clear- tnd:catton that parts are also manufactured by .the

- j : -' appellants It is ﬁzrther noted from the berusal of these declaratzons that
i even earlter to the declarattons ﬁled on. 30—5—1 988 in the declaratzon-

A l ﬁled on 25-5-1 987 aIso they had mdtcated other sales Theretore,

. there was suff"czent dtsclosure of matenal in these declaratr.ons

by the appellant to put the department on_notice for maktnq

o ﬁgrther engmrtes and for the same reason the department cannot

llege that the « Jpellants had withheld information from the

Bang ) “It is

. very clear Jrom the records that they had- informed the Department all

. the processes undertaken by them My attention was znvzted to the Ietter

dated 28-7 98 wheretn the detazls of the actzvtty undertaken has been

_tnformed to the Supenntendent of Central Exctse In fact the

Commtsszoner (Appeals} in the zmpugned order has elaborately dealt

_with the facts and came to the concluston that there was no suppresszon




23

‘of facts for mvocatton of the extended penod In my vr.ew after gorng

' 'through all these reeords there i 1o ‘merit in the appeal of the Revenue

The Commzsstoner (Appeals} has passed an order whzch is legal and'

correct. Hence I reject the Revenue s appeal” and ¢ same was a_fﬁrmed by
:?_Hon bIe High court in 2010 (18) S. T.R. 146 (Kar.)
'g. -Gajendra Enterpnses V. Commlsszoner — 2008 (232) E.L.T, 445

. (Tnbunal) wherezn lt was held that “'In any case, the appellant havzng

' '-placed the enttre fact before the department the scrut:ny of the Satd :

declaratzon being the basts for issuance of show cause notzce zn the year _

-1999 the sazd actton ie scrutmy of declaratzon could have been done

' by the Revenue Immedzately after filing of the same. As such, we ﬁ;llyr

agree wzth the appellant that the demand in questzon is barred by .

' Ilmttatton

26 Appellant submlts that they have paud semee tax on eonstructton
-agreements after duly inform ing the ofﬁcers of department about full
'facts along w1th their understandmg of relevant legal prov1sxons In such
exrcumstances and on mere pren:use that compliance was wrongly

: clalmed, 1nvocat10n of larger period of hm1tat10n is not warranted as

there 1s no suppressmn/ rms—statement of facts on Ppart of AppeIlant In

thls regard Appellant WISheS to rely on

“a. Apex court _]udgrnent in case - of Vmod Paper V. Collector 1997 (9 1)

-'ELT 245 (s.c.) wherem it was held that “The contentton of the

'_fDepartment is that thzs is a case of wilful. suppresszon of matenal faets
. and the case will clearly eome wzthm the extended period of S years, On

. ,behagf of the appellants zt has been contended that on the strength of a

' Notzﬁcatzon they had taken relzef of exemptzon of 50 per cent duty and.

7 'they were entitled to do so, There is some, dispute on this and ultimately

- the Tnbunal held that beeause of the. amended provtstons of law twhich




‘may have wrongl

.f(Tribu'ri_aI) Wherein it was held that

24

came into force by virtue of the Finance Bill of 1082 with retrospective

effect from 1975, and  in _'uiéw of that it had to be held that the
.appellant’s price list was not correct. What is the effect of the
‘dmendm'ent is a question of law. The Questibn is"_on' the day when the

; price list was ﬁ._!ed; was there dny- wilful Suppression? The appellants _

understood_the effect of the amended Iquw

:granting exemption. That will not make it a case of: wilmilr

' 55upbr.e_ssion of facts. In the facts of this éase, we are of the view

‘that this is-nqt a case of wilﬁi'l- _supprés_si

on. The ordc_s-'.r prassed by

‘the Tribunal dafed 14-9-1988 must be set aside,

The show cause

‘inotice dated 29-8-1981' :is gu_asﬁéd. The second show cause notice

dated 14-9-1981 can be enforced only for the period 15-3-1981 to 30-6.

1981, The appeals are partly allowed. I‘hé_re shall be no order as to

" costs.”

. Gajendra Enterprises v. Commissioner - 2008 (232) ELT. 445

“We agree with the "above

. -Submission of learried advocate, Wrong claini of benefit of notification,

by any stretch of imdgi_riation cannot amount fo- mis—staté}ne_nt or

Suppression of the facts so as to invoke the longer period.”
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Appellant submlts that lmpugned OIO v1de Para 34 alleges that “Mere

knowledge of the act1v1ty performed by the assessee does not prohlbrt the

N 'departrnent from mvoklng extended perrod of lumtatmn Wwhen the 1ntent

'29._-In thlS regard Appellant submits that suppressmn means not Drowdmo

19 evade has been enumerated in the notlce

"mforrnatlon Wthh the person 1s legallv requ1red to state but is

'mtentronallv or dehberatelv not stated Although the word . “Knowledge

as such is not mere. in. Sectlon 73(1) and 1ts prov1so nevertheless that

exact opp081te word is Suppressmn thereln Accorchng to proviso to

'Sectron 73(1) where no. levy/nonpayment of service - tax, or short-

levy/ short—payment/ occurred by reason of fraud, collusmn wﬂlful misg- .

L statement suppressmn of facts or contraventron of any of the prov1s1on of -

: ‘th1s Act or of the rules’ Wlth 1ntent to evade payment of service tax the.

" 30,

department can 1ssue notice W1th1n ﬁve years from the relevant date -

mstead of one year.

The Appellant submlts that in, other words: department can I‘&lSC dernand

7 ,by 1ssu1ng a notlce for a penod of ﬁve years 1f there was suppressa.on of

31.

rterm Suppressmn”

-'facts On the other hand 1f there is no suppress1on of facts or 1f it was

: part of the appellant once 1t is wrthxn the knowledge of the department

Appellant further subrmts that there is no necess1ty to znsert knowledge
on the part of the departrnent 1nto the prov1so to Sectron llA smce the

was already there There is lot of force in the word




' year from thc date of k.nowledge

32, Appellant submlts that rehance is placed on . the foIlowmg in support of
the above view: _ ) .
, a. CBEC Cu'cular No.. 5/92 dated 13 10-1992 — “» has also come to.
| the notice of the Board even -in cases . where’ either no duty was'
bemg levzed or there was a short levy on any excisable goods in the

behef that they were not exctsable or were charaeable to Iower rate

_Ldutu, as the case mau be show cause nottces have been zssued

‘covermq ﬁve uears penod on recewt of the commumcatlon from the

’Board that the sazd goods are exc:sable or charqeable to htqher rate

.'__ of dutu Such t!me of cases COuId not normallu be covered by the

Lovzso of para (i} of Sectzon 11A as zt would be dzfﬁcult to Drove

' fraud collysion etc. when the Denartment as well as the Trade were

not. clear ‘about the correct leqal posztzon In such cases

. it would

ordznarzlu call for restr:ctmq the deamands f‘or six months from the

relevanr date on j{ -_

“b. Tarrul Nadu. Board v Collector - 1994 (74} ELT. 9 (8. C }

-, ¢ CCE.,, v Fermenta Pharma Blodﬂ Ltd 2009 (234) E.L.T. 609 (H P. ]




pay. ment of duty. Relied on 'Conti'nental_ Foundation Jt, Venture CCE,

2007 (216} E.L.T 177 (s.c)

: . 34.The Appellant submits ‘that the
’ demand by invocation. 6f the e

L -'_g;:aund that Appellant has Sup

_nf;céssarji to invoke larger limitation of five vears. In this regard wishes to -

( S rely on CGE, Chemphar Drugs & Liniments 1989 (40) E.L.T 276 (s.c).

' -'I‘l:it_arefo_re th-e‘alleg‘ation.'o_f SCN is not legal and proper.

" In Re:- Bei;eht .of Comppsitién scheme in re

. 24.04.2012;

- 27

3 inipugned show cause notice proposed'
xtended period of limitation: only on the -

pressed the details to deparfmen_t. In this
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- deduiction of material value, Appellant wishes to reiterate their submissions

made vide Para 12 to 25 of SCN reply filed on 20.06.2012 {copy of the SCN

reply is enclosed as annexure VI -

In Re: Interest under Section 75

38. Without prejudice to the 'foregoing; Appelant submits that when service tax

‘itself is not Payable, the question of interest and penalty does not arige,
: Abpellant further submits that it is a natural corollary that when the
principal is not payable there can be no question of paying any interest as

held by the Supreme Court inn Prathiba Processors Vs, UCI, 1996 (88) ELT
12 (sQ).

In Re: Penalty under section 78

32. Without prejudice to the foregoing, Appellant submits that all the grounds

taken for “In Ré: SCN is time barred” above is equally applicable for

‘ penalty as well.

40. Appellant subtnits that fhere is a change in law and Appeilant has bonafide
belief that the credit availed by them is legally ‘permissible. And it is a
settled proposition of law that when the assesseé acts with a bonafide belief

especially when there is doubt as to statute also the law being new and not

yet understood by the common plibl_ic, there cannot be levy Penalty,

41 Appellant further submits that it was held in the case of Collector of

Customs v. Unitech Exports Ltd. 1999 (108} B.L.T. 462 (Tribunai) that-“It is

settled position that Penalty should not be imposed for the sake of

Tevy. Penaity is not o Source of Revenue. Penalty can be imposed

depending upon the facts and circumstances of the case that there is a clear
finding by the authorities below that this case does not warrant imposition

of penalty. The respondent’s Counsel hgs also relied upon the decision
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of the Supreme Court in the case of Mys. Pratibha Processors v. Union

of India reported in 1996 (88) E.L.T. 12 (S.C.} that penalty ordinarily

levied for some contumacioys conduct or for a 'delibera'te violation of

the provisions of the particular statute.” Hence, Penalty cannot be

‘imposed in the absence of deliberate defiance of law even if the statute

provides for penaity.

42.The Aﬁpeilant submits that Penalty under Section 78, as the word suggests,
is punishment for an act of deliberate deception by the assessee with

the intent to evade duty by adopting any of the means mentioned in

the section. Bona fide belief as to eligibility of Cenvat credit cannot be

reliance on Rajasthan Spinning & Weaving Mills [2009 (238) ELT. 3

{8.C.)&Commissioner Of Central Excise, Vapi Vs Kisan, Mouldings Ltd

‘2010 (260) E.L.T 167 (s.c).

' Therefore on this ground A__ppeﬁant requests to drop the penalty Proceedings

under the provisions of Section 78.

In re:

Penalty under Bection 76 & 77 of the Finance Act,




T 48,

construction agreements has been already discharged without any major

delay & without interyention of department. ST-3 returns were also filed

"cl_early showing the tota] amount received from customers and clearly

bifurcating the amounts received towards sale deed val

He as amounts
received for cxcmpted service, and amounts received towards construction

agreements as taxable amounts. Details of service tax computations,

payment of service tax, utilization of CENVAT élong with Challan copies has

been submitted voluntarily to the department, They have not paid service "

tax on sale deed value on bonafide belief that same was hot required to be
" paid as substantiated by the earlier SCN's & correspondence with

debarﬁnent: It is settled law that if person acted on bonafide belief,

. imposition of ‘Penaities are not warranted,

especially when there is doubt as to statute alse the law being new and not

¥et understood by the common public,

and penalty cannot be levied. In this regard appellant wishes to rely upon
the foliowi.ng decisions of Supreme Court,

- i Comméssioner of C.Ex., Aurangabad Vs, Pendhakar Constructions
2011(23) S.T.R. 75(Tri.-Mum)
5. Hindustan Steel Ltd. V. State of Orissa - 1978 (2) ELT (J159) (¢

iii, Akbar BadruddinJaiwam‘ V. Collector - 1990 (47) ELT 161{s¢C)

iv. ‘Tamil Nady Housing Board V Collector — 1990 (74} ELT 9 {8C)

there cannot be intention of evasion
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47.

* imposed,

48.

‘Was held that

breaches the provision of étatute with an intent to defeat the scheme of the

Act, when there is a confu'sionrprevalent as to the leviability and the mala

‘fide not established by the de;iar,tment, it would be a fit case for waiver of

Penalty as held by various tribunals as under

a. Vipul Motors. (P} Ltd. vs Commissioner of (. Ex., Jaipur-l 2008
~ (009) STR 0220 Tri.-Del

b. Commissioner of Service Tax, Daman vs Meghna Cement Depot

2009 (015) STR 0179 Tri.-Ahmd

.

The Appellant submits that in the following two cases, M/s. Creative 'Hotels

Pvt. Ltd. vs CCE, Mumbai (2007} &) 8.T.R {Tri—Mumbai} and M/s Jewel

Hotels Pvt Limited Vs CCE, Mumbai-1 (2007) (6} 8.T.R 240 (Tri- 'Mumbai) it
“The authorities below have not given any Jinding as to why

Penally is required to pe imposed upon them, Only because penalty can_pe

it is not necessary that in qif cases .penalty is required {o be
imposed. In this case I accept the explanation of the appellant and therefore
set aside the penally and allow the appeql,

The Appellant submits that Kability of the service tax on the sale deed valye
is depends on the iﬁterpretation of

a.

Definition of Works contract as defined 65(zzzza) of Finance Act,
1994}and section 65B[54)_of Finance Act, 1994 as existed during the
reieva.nt period .

'b.  Rule 24 of Service tax (determination of value} Rules, 2006

c.

Definition of service given under section 65B(44) of Finance Act, 1994

d.  Cireular No, 108/02/2009-sT dated 29.01.2009 -
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interpretation of the brovisions of Finance Act, 1994 there cannot be

imposition of Penalties, I this regard Appellant wishes to rely.on the

following judicial Pronouncements.

@ Commissioner Of Central Excise,-Raipur Vs Ajanta Color Labs 2009
(14) S.T.R 468 {Tri-Del) it was held that “Respedﬂlly Jfollowing the
above'decfsions, we allow the appeals for the asse-ssee on merits and
hold that the bortion of the valye relating to Photography materials
would not be included in the levy of service tax. Itis a c.ase of
interpretation aof ihé statutes and, therefore, extended period of
limitation and imposition o__f; Penalties would not warrant”

b. In the case of Ispat Industries Ltd Vs CCE, Raigad 2006 {199) E.L.T
509 {(Tri-Mumbai) it was held that “Apart from holding that the credis
was admissible to the appellants on merits, we also Jind that the
demand raised and confirmed against them is hopelessly barred by
limitation. Admiitedly, the appellant had reflected the fact of availing
the balance 50% credit in the subsequent financial Year, in their
Vstatu-tory monthlé returns filed with the revenue. This fact is suffictent

to reflect knowledge on the part of the revenye about the fact of taking .
balance 50%

credit and is also indicative of the bona fides of the
appellant. The appellants h;zvfng made knowsn to the debaﬁment, no
suppression or mis-statement on their part can be held against them,
The issue, no doupbt involves bong fid_e interpreta.tion of
Provisions of Iqw and faiture on the part of the appellants to
interpret the sald provisions in the way in which the
department seeks to interpret them cannot. be held against

them so as to tnvoke extended period of Hmitation, When there

s a scope for doubt for interpre}‘,ation of legal Dbrovisions and the entire

tral Excise

fgcts have been Placed before the jurisdictional, Cen
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Officer, the appellants cannot be attributed wwith any suppression or

misstatement of facts with intent to evade duty and hence cannot be

saddled with demand by invoking the extended Deriod of limitation As

much as the demand has been set aside on merits as alse on }

limitation, there is no Justification Jor tmposition of any penaity

" upon them.

¢ In the case of Haldig Petrochemicals Lid Vs CCE, Haldia 2006 {197)

ELTO97 (Tri-Del) it was that the “extended period of Iimitation cannot

be invoked i;nder the provisp to Section 11A(1} of the Central Excise

Act, 1944. There is also no case for imposition of penalty, Sirstly
Jor the reason that the demand of dity is unsustainable and secondly

Jor the reason that the case involyes @ guestion of interpretation ef

law.,”

d. In the case of Ite] Industries Pvt. Ltd vs CCE, Calicut 2004 (163}

E.LT 219 (Tri-Bang) it was held that “In view of the facts of this

case, we do not find any case or cause to invoke the penal liabilities,

as we find that the Commissioner hgs held “It is essentially, a

question of interpretation of law as to whethe:j Section 4 o

Section 44 would pe applicable....” and not sustained the Ppenaliy

under Section 11AC. We concur with the same. Therefore we cannot
uphold the Revenue’s appeal on the need to restore the Penalty

‘under Section 11AC as arrived at by the Original Authority, As

regards the Penalty under Ryles 173Q & 210, we find the




In re: Benefit under Section 80 of the Finance, Act, 1994

49. Appellant submits that as explained in abov

e 'Para’s they are not paying
‘'service tax on bonafide belief that same was not liable to be paid in view of
a. Exclusion part- of service definition given under section 65B(44) of

Finance Act, 1994 in as much specifically excluding the sale of

. immovable property from levy of service tax.

b. Activity performed till the execution of sale deed is in the nature of self

service and not liable for service tax,

¢.” Activity of construction undertaken by the developer would be works

contract only from the stage the developer enters into a contract with' the
" flat purchaser and not prior to that.

d. Earlier SCN's demanding service 1ax on the value of construction

© agreement.

-+ & Cus,, Daman v.

PSLV'Corrosion Control Services Ltd 2013 {23) S.T.R. 116 {Guj.)
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52. Without prejudice to the foregoing, as explained in the background faces

and submissions above, the impugned SCN /OIO is merely a periodical 3SCN

covering same issue. The issue is being contested by the Appeliant and Ld.
Commissioner {Appeals) remanded o re-quanitfy the demand on simijlar

issue on same footings, Therefore, the Appellant hag reasonable cause for

non-payment of service tax. Moreover, it should be appreciate that,

(197) E.L.T 465 (8.Q) in this behalf.

(4:.1"*-
. .
f

53. The appellant craves

leave to alter, add to and/or amend the aforesaid
grounds. :

54. The appellant wish to be Personaily

heard before any decision is taken in
this matter,

or M /5. Modi Ventures

Yoy BODI vsms
/

Autfiorized SiFnpgrpo;

(




e ” )

3.

a,

I,:Soham Mogdi Partner of M/s. Modi Ve
that what is stated above is true to th

- If required, to hold that even on merj
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deed is not taxable.
Tohold that SCN dated 26.09.2014 is barred by limitation

+ To hold that no Penalty is imposable under Section 76, 77 & 78 of the-

Pinance Act, 1994,

under Section 80 of the Finance Act, 1994
Any other consequential relief i granted.

VERIFICATION

XA Ie MCATION

ntures, the appellant, do hereby declare
¢ best of my information and belief.

. Verified today the 16% day of December, 2015
Place: Hyderabad
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iN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL
HYDERABAD -

Sub: Appeal against the order of the Commissioner of Service Tax in-

Order-In-Original No. HYD-SVTAX-000 - COM -~ 04 & 05 / 15-16 dated
31.08.2015

I, Socham Modi, Partrier of M /s Modi Ventures, hereby authorize and appoint
Hiregange & Associates, Chartered Accountants, Bangalore or their partners
and qualified staff who are authorised to act as authorised representative

under the relevant provisions of the law, to do all or any of the following acts: -

¢ To act, appear and plead in the above noted proceedings before the above

“authorities or any other authorities before whom-the same may be

posted
or heard and to file and take. back documents.

* To sign, file verify and preserit pleadings, applications, appeals, cross-

objections, revision, restoration, withdrawal and compromise

L

applications, replies, objections and affidavits etc., as may be deemed

necessary or proper in the above proceedings from time to time.

To Sub-delegate all or any of the aforesaid powers to any other

representative and I/ We do hereby agree to ratify and confirm acts done -

by our above authorised Tepresentative or his substitute in the matter as

my/our own acts, as if done by me/us for all intents and purposes.

This authorization will remain in force tili it is duly revoked by me/us.

Executed this on 16t day of December 2015 at Hyderabad
- )
¥
,Sigm

Chartered

I the wundersigned partner of M/s Hiregange & Associates,

‘ /_w\ . Accountants, do hereby declare that the said M/s Hiregange & Associates is a

N registered firm of Chartered Accountants and all its partners are Chartered
Accounjtants holding certificate of practice and duly qualified to represent in
above proceedings under Section 35Q of the Central Excises Act, 1944. 1 accept
the above said appdintment on behalf of M/s Hiregange & Associates. The firm

will represent through any one or more of its partners or Staff members who
are qualified to represent before the above authorities.

Dated: 16.12.2015 For Hiregange & Associates
Addres_s for service : Chartered Accountants
Hiregange & Associates, , '
Chartered -Accountants
“Basheer Villa”,
H.No: 8-2'268/1/ 16/B,
2nd Floor, Sriniketan Colony, Sudhirv s

. R. No. 3, Banjara Hills, - Partner. (M. No. 209 109)
Hyderabad - 500 034 )




