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The form of appeal in Form No: ST-4 shall be filed in duplicate and shall be
accompanied by a copy of the decision or the order appealed against.

5. e iR e Poflg o1 e & fawe orfla &1 o1 W 81 39 8mew @ ufd W
Wt vgRe g0 & sEmedl fede @ o =nfee.

The appeal as well as the copy of the decision or order appealed against
must be affixed with their fee stamp of the appropriate amount.

B T B L B L L e s e

Sub: Service Tax - Offence- Case against M/s Alpine Estates - Non-
payment of Service Tax on taxable services rendered- Issuance of
Order In Original (Denovo) - Reg.

kdkhkhhk

BRIEF FACTS OF THE CASE:

M/s Alpine Estates, #5-4-187/3&4%, II Floor, Soham Mansion, MG
Road, Secunderabd-500003 (here-in-after referred as “Alpine” or the
assessee), are engaged in providing works contract service. M/s Alpine
Estates is a registered partnership firm and got themselves registered with
the department with Service Tax Registration Number AANFAS250FSTOO1.

2. A Show Cause Notice vide HQPOR No0.82/2010-Adjn(ST) dt. 16.06.2010
was issued for the period from January 2009 to December 2009 for an
amount of Rs.31,10,377/- including cesses and the same has been
adjudicated and confirmed vide Order -in-Original No:44/2010-ST dt.
15.10.2010. Further, the assessee has gone an appeal, and the same has
been dismissed vide OIA No. 08/2011(H-II) dt. 31.01.2011 by the
Commissioner (Appeal), Hyderabad. Aggrieved from the said Order in
Appeal, the assesee had filed an appeal before Hon’ble CESTAT. Hon’ble
CESTAT vide Final order No.A/30172-30178/2019 dated 31.01.2019 has
set aside the demands raised in the above SCN issued for the period from
January, 2009 to December, 2009 holding that service tax is not applicable
on sale of flats prior to 01.07.2010. Another two show cause notices were
issued vide OR. No. 62/2011-Adjn(ST) Gr.X, dated 23.04.2011 and
OR.N0.51/2012 - Adjn (Addl. Commr.), dated 24.04.2012 for the period from
January, 2010 to December, 2010 and January, 2011 to December, 2011
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ii. a common area; and

iii. any one or more of facilities or services such as park, lift, parking
space, community hall, common water supply or effluent treatment
system.

located within the premises and the layout of such premises is approved by

an authority under the law for the time being in force, but does not include

a complex which is constructed by a person directly engaging any other

person for designing or planning of the layout, and the construction of such

complex is intended for personal use as residence by such person.

4. M/s Alpine Estates registered with the service tax department and not
discharging the service tax liability properly and not filing the ST-3 returns,
which are mandatory as per Service Tax Rules made there under. On
verification of the records, it is found that M/s Alpines Estate have
undertaken a single venture by name M/s Flower Heights located at Plot
No0.3-3-27/1, Mallapur Old Village, Uppal Mandal, RR District and received
amount from customers towards sale of land and agreement of construction
of 102 houses for the said period. Further, it is found that they have not
filed ST-3 returns for the said period.

5. Further it is made clear on 01.02.2010 by Sri Shanker Reddy, Deputy
General Manager (Admn) authorised representative of the assessee, that the
activities undertaken by the company are providing services of construction
of residential complexes and also stated that initially, they collected the
amounts against booking and also stated that initially, they collected the
amounts against booking form/agreement of sale. At the time of registration
of the property, the amounts received till then will be allocated towards Sale
Deed and Agreements of Construction. Therefore, service tax on amount
received against Agreement of Construction portion of the amounts towards
agreement of construction is aid on receipt basis. The agreement of sale
constitutes the total amount of land/semi-finished flat with undivided share
of land and value of construction. The Sale Deed constitutes a condition to
go for construction with the builder. Accordingly, the construction
agreement will also be entered immediately on the same date of sale deed.
All the process is in the way fo sale of constructed unit as per the agreement
of sale but possession was given in two phases one is land/semi-finished
flat with undivided share of land and other one is completed unit. This is
commonly adopted procedure as required for getting loans from the banks”.
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construction, with their customers. On execution of the sale deed the right
in a property got transferred to the customer, hence the construction service
rendered by the assesses thereafter to their customers under agreement of
construction are taxable under Service Tax as there exists service provider
and receiver relation between them. As there involved the transfer of
property in goods in execution of the said construction agreements, it
appears that the services rendered by them after execution of sale deed
against agreements of construction to each of their customers to whom the
land was already sold vide sale deed are taxable services under works

contract service.

8. M/s Alpine Estates, Hyderabad vide their statement received in this
office on 22.4.2011 has submitted the Flat-wise amounts received for the
period from January 2010 to December 2010. The total amount received is
Rs. 85027011/- against agreements of construction during the period and
are liable to pay service tax including cess works out to Rs. 3503113/~ and
the interest at appropriate rates under Works Contract Service respectively.

9. M/s Alpine Estates, Hyderabad are well aware of the provisions and of
liability of service tax on receipts as result of these agreements for
construction and have not assessed and paid service tax properly with an
intention to evade payment of Service Tax. They have intentionally not filed
the ST-3 returns for the said period. Hence, the service tax payable by M/s
Alpine Estates appears to be recovered under Sub-Section (1) of Section 73
of the Finances Act 1994.

10. From the foregoing, it appears that M/s Alpine Estates, 5-4-187/3 &
4, 11 Floor, MG Road, Secunderabad-3 have contravened the provisions of
Section 68 of the Finance Act 1994 read with Rule 6 of the Service Tax
Rules, 1994 in as much as they have not paid the appropriate amount of
service tax on the value of the taxable services and Section 70 of the Finance
Act, 1994 read with Rule 7 of the Service Tax Rules 1994 in as much as they
have not filed statutory returns for the taxable services rendered and also
did not truly and correctly assess the tax due on the services provided by
them and also did not disclose the relevant details/information, with an
intent to evade payment of service tax and are liable for recovery under
provisions to the Section 73(1) of the Finance Act 1994 and thereby they
have rendered themselves liable for penal action under Section 77 & 76 of
the Finance Act 1994.
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execution of the said construction agreements. It appears that the services
rendered by them after execution of the sale deed against agreements of
construction to each of their customers to whom the land was already sold

vide sale deed are taxable services under “Works Contract Service”.

4. As per Section 65 (105) (zzzza) of the Finance Act, 1994 “taxable
service” means any service provided or to be provided - to any person, by
any other person, in relation to the execution of a works contract in respect

of roads, airports, railways, transport terminals, bridges, tunnels and dams.

Explanation: For the purpose of this sub-clause, “works contract” means a
contract wherein, -
(i)  transfer of property in goods involved in the execution of such
contract is leviable to tax as sale of goods, and
(ii) such contract is for the purpose of carrying out,-
(a) erection, commissioning or installation of plant, machinery,
equipment or structures, whether pre-fabricated or
GBI WISE: au
(b) construction of a new building or a civil structure or a part
thereof, or a pipeline or conduit, primarily for the purposes of
commerce or industry; or
(c) construction of a new residential complex or a part thereof; or
(d) Turnkey projects including engineering, procurement and
construction or commissioning (EPC) projects.

4.1 An optional composition scheme for payment of Service Tax in relation
to Works Contract Service is provided by the Notification No.32/2007-ST
dated 22-05-2007, effective from 01-06-2007, under the “Works Contract
(Composition Scheme for Payment of Service Tax) Rules, 2007. Under the
said scheme, an assessee has to pay an amount equivalent to two per cent
of the gross amount charged for the Works Contract, excluding the Value
Added Tax (VAT) or Sales Tax paid on transfer of property of goods involved
in the execution of Works Contract. W.e.f. 1-3-2008 onwards, the said rate
of 2% is changed to 4% vide Notification No.7/2008-S.T. dated 1-3-2008.

o M/s Alpine, Hyderabad vide their statement received in this office on
07.02.2012 has informed that they received an amount of Rs.
11,73,17,845/- for the period from January 2011 to December 2011. The
total consideration received by them for the period is Rs. 11,73,17,845/-
during the period and are liable to pay service tax including cess on the
same works out to Rs. 48,33,495/-. The assessee further submitted that
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i. an amount of Rs. 48,33,495/- (Rupees Forty Eight Lakhs Thirty Three
Thousand Four Hundred Ninety Five only) including cess should not
be demanded on the “Works Contract Service” under the Sub-Section
(1) of Section 73 of the Finance Act, 1994 for the period from January
2011 to December 2011. An amount of Rs.21,95,524/- (Rs.745524
Dt. 7.6.2011 and Rs.14,50,000/- Dt. 09.02.2012) by them should not
be adjusted against the demand discussed supra: and

ii. Interest is not payable by them on the amount demanded as (i) above
under Section 75 of the Finance Act 1994; and

iii. Penalty should not be imposed on them under Section 77 of the
Finance Act 1994 for the contravention of Rules and provisions of the
Finance Act 1994; and

iv. Penalty should not be imposed on them under Section 76 of the
Finance Act 1994.”

5 The above said both Show Cause Notices were adjudicated vide Order in
Original No0.49/2012-Adjnc(ST)ADC, dated 31.08.2012 and the entire
demands proposed in the notices were confirmed. The assessee had filed an
appeal before Commissioner (Appeal) against the said order. The
Commissioner (Appeals) vide Order-in-Appeal No.38/2013 (H-II) S. Tax
dated 27.02.2013 upheld the OIO but remanded the matter for re-
quantification. To the extent aggrieved by Order in Appeal, the assessee filed
an appeal before Hon’ble CESTAT, Hyderabad. The Hon’ble CESTAT has set
aside the demand raised for the period prior to 01.07.2010 and set aside the
demand raised on registration fees, VAT etc for the period from 01.07.2010
vide its Final Order No.ST/30699/2019 dated 19.06.2019. With respect to
the demand for the period July, 2010 to Decmber, 2011, the Hon’ble
CESTAT had remanded the matter to the original authority for denovo
adjudication only to the limited extent to check whether the Show Cause
Notice has given deduction towards sale deed value or not. If the deduction
is not given, directed the adjudication authority to pass the denovo order
after giving the deduction. To clear the doubt as to whether the direction in
the Final Order is for reconsideration as to whether the sale deed value is
also subject to service tax, the assessee had filed a rectification of mistake
application against the above referred Final Order and a clear findings has
been provided by the CESTAT, Hyderabad, vide the Misc. Order
No.M/30226/2022 dated 11.03.2022. Vide this Final Order, Hon’ble
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» Construction agreement for undertaking construction

B. Department has initially issued a Show Cause Notice dated 16.06.2010
covering the period January 2009 to December 2009 (“First SCN”)
proposing to demand service tax on amounts received towards
construction agreement. The Hon’ble CESTAT vide Final order No.
A/30172-30178/2019 dated 31.01.2019 set aside the demands raised in
the above SCN holding that service tax is not applicable on sale of flats
prior to 01.07.2010.

C. The above Show Cause Notice was followed by below periodical notices
under Section 73(1A) for the period January 2010 to December 2011
which are in dispute in the Final Order No.ST/30699/2019 dated
19.06.2019

SCN reference Time period Proposed
Demand

SCN No. 62/2011-Adjn (S.T.) Gr.X | Jan 2010 to Dec 2010 R5.35,03,113/-
dated 23.04.2011

SCN No. 52/2012-Adjn | Jan 2011 to Dec 2011 | Rs.48,33,495/-
(Addl.Commr) dated 24.04.2012
Total Rs.83,36,608/-

D. The above referred SCN’s were adjudicated vide a common Order-in-
Original No.49/2012-Adjn ST ADC dated 31.08.2012 wherein vide Para
17 it was accepted that service tax would not be demanded on sale deed
value however OIO dated 31.08.2012 had included the amounts received
towards Sale deeds also.

E. Noticee has filed an appeal before the Commissioner (Appeals) and the
Commissioner (Appeals) vide Order-in-Appeal No.38/2013 (H-II) S. Tax
dated 27.02.2013 upheld the OIO but remanded the matter for re-
quantification.

F. To the extent aggrieved by Order-in-Appeal, the Noticee has filed appeal
before Hon’ble CESTAT, Hyderabad. The Hon’ble CESTAT, Hyderabad
has heard the matter and set aside the demand for the period January
2010 to June 2010 and set aside the demand raised on registration fees,
VAT etc for the period January 2010 to December 2011. With respect to
demand for the period July 2010 to December 2011, the Hon’ble
CESTAT had remanded the matter to the original authority for denovo
adjudication only to the limited extent to check whether the Show Cause
Notice has given deduction towards sale deed value or not. If the
deduction is not given, directed the adjudicating authority to pass the
denovo order after giving the deduction.
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2. Without prejudice to above, As stated in the background facts, the
Hon’ble CESTAT vide Para 7 of the Final Order No. ST/30699/2019
dated 19.06.2019 set aside the demand prior to 01.07.2010 and
remanded the matter to the adjudication authority for reconsideration to
verify the quantification of the demand for the period July 2010 to
December 2011. Further, Noticee submits that the Hon’ble CESTAT vide
Para 4 and 5 held as follows

“4. Heard both sides. The finding of Commissioner in Para 17 is
reproduced as under
‘various flats have been sold by them to various customers
in two states. First, they have executed a ‘sale deed’ at semi-
finished stage by which the ownership of the semi-finished flats was
transferred to the customers. Appropriate stamp duty was paid on
the sale deed. No Service tax been demanded on the sale deed value
in the light of Board’s Circular dated 29.01.2009. After execution of
sale deed, they have entered into another agreement with the
customer for completion of the said flats and the service tax demand
is confined to this agreement”
“5. After hearing the submissions of the learned A.R we are of the view
that the matter requires to be reconsidered as to whether the amounts
included in the sale deed value of immovable property would be subject
to levy of service tax under construction services. The computation in the
Order-in-Original has to be looked into on the basis of the sale deed
executed by the Noticee with customer which includes the semi-finished
flat. Other charges like registration fees, VAT, etc needless to say will not
be subject to service tax as being reimbursable.”

3. Noticee submits that on combined reading of Para 5 and 7 of the Final
Order, it is clear that the entire demand on amounts received towards
Construction Agreement and Sale deed has been set aside for the period
January 2010 to June 2010 and the demand on registration fees, VAT etc
are set aside for the entire period i.e, January 2010 to December 2011.
Therefore, demand to that extent needs to be reduced.

4. With respect to demand on sale deed values for the period July 2010 to
December 2010, Noticee submits that the Hon’ble CESTAT has remanded
the matter to lower authority to check whether the deduction was
actually given for the sale deed values as stated in Para 7 of SCN No.
62/2011-Adjn (ST) Gr.X dated 23.04.2011 and SCN No.52/2012-Adjn
(Addl Commr) dated 24.04.2012, Para 17 of OIO No. 49/2012-Adjn-ST
ADC dated 31.08.2012
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8,99,823 22,83,555

Total Service tax payable 31,83,378
Service Tax paid 42,05,398
Payable/(Excess paid) (10,22,020)

The detailed statement showing the flat wise calculations would be
submitted. It is humbly requested Ld. Adjudicating authority to inform any

further documents required for verification of the above calculations.

As seen from the above table, an amount of Rs. 42,05,398/- has already
paid towards service tax on the amounts received from customers against
the liability of Rs. 31,83,378/- resulting in excess payment of
Rs.10,22,020/-. Since Noticee has discharged the appropriate Service tax
(even excess amount), the demand needs to be dropped.

9. Noticee submits that once the apparent error in calculation is taken to its
logical conclusion, the entire demand fails and therefore there is no

cause of any grievance by the department on this ground.

Construction of Residential complex for “Personal Use” is excluded from definition

of Residential Complex

10. Without prejudice to the foregoing, assuming but not admitting the
same is covered under the tax net. The term “Construction of Complex”
is defined under section 65 (30a) as under

(30a) “construction of complex” means —

(a)  construction of a new residential complex or a part thereof;

(b)  completion and finishing services in relation to residential
complex such as glazing, plastering, painting, floor and wall tiling, wall
covering and wall papering, wood and metal joinery and carpentry,
fencing and railing, construction of swimming pools, acoustic
applications or fittings and other similar services; or

(c)repair, alteration, renovation or restoration of, or similar services in
relation to, residential complex

11. Noticee submits that the construction service of the semi-finished flat is
provided for the owner of the semi-finished flat/customer, who in turn
used such flat for his personal use therefore the same is excluded from

the definition of ‘construction of complex service’.
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the flat himself or rents it out. There is nothing on record to
establish that the individual buyers do not fall under the
aforesaid explanation. For this reason, we find no service tax is
chargeable from the Noticee on the agreements entered into by
them with individual buyers for completion of their buildings as
has been alleged in the SCN. Consequently, the demand needs
to be set aside and we do so. Accordingly, the demands for
interest and imposition of penalties also need to be set aside.”

b. Modi Ventures Vs Commissioner of Central Tax, Hyderabad
in Final Order No.30882/2020 dated 03.03.2020

14. Noticee submits that from the above referred decision, it is clear that
there is no liability to pay service tax on the amounts received during
the period July 2010 to December 2011. Thereby, the entire demand
proposed in the impugned Show Cause Notices needs to be dropped.

15. Without prejudice to above, Noticee submits that sale deed is executed
for semi-finished flat represents the construction work already done
prior to booking of flat by the prospective buyer. The work undertaken
till that time of booking flat is nothing, but work done for self as there is
no service provider and receiver. It is settled law that there is no levy of
service tax on the self-service and further to be a works contract, there
should be a contract and any work done prior to entering of such
contracts cannot be bought into the realm of works contract. In this
regard, reliance is placed on the following:

a. Apex court judgment in Larsen and Toubro Limited v. State of
Karnataka — 2014 (34) S.T.R. 481 (S.C.)wherein it was held that
“115. It may, however, be clarified that activity of

construction undertaken by the developer would be works

contract only from the stage the developer enters into a

contract with the flat purchaser. The value addition made to the

goods transferred after the agreement is entered into with the flat
purchaser can only be made chargeable to tax by the State
Government.”

b. CHD Developers Ltd vs State of Haryana and others, 2015 -TIOL-
1521-HC — P&H-VAT wherein it was held that “45. In view of the
above, essentially, the value of immovable property and any other
thing done prior to the date of entering of the agreement of sale is to
be excluded from the agreement value. The value of goods in a
works contract in the case of a developer etc. on the basis of which
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20. Without prejudice to the foregoing, Noticee submits that the SCN/OIO
has not explained the reason for imposition of penalties under Section
76 and 77 of the Finance Act, 1994. As the subject show cause notice
has not considered these essential aspects, the proposition of levying
penalty under section 76 and 77 is not sustainable and requires to be
set aside.

21. Noticee submits that issue involves interpretation and the periodical
notices has been issued to the Noticee, the imposition of penalties
under Section 76 is not tenable and the same needs to be set aside. In
this regard, Noticee relied on M/s. Phoenix IT Solutions Ltd Vs CCE
2017 (52) STR 182 (Tri-Hyd).

22. Further, there is bona fide litigation is going on and issue was also
debatable which itself can be considered as reasonable cause for failure
to pay service tax. Accordingly, waiver of penalty under section 80 of
Finance Act, 1994 can be made. In this regard reliance is placed on
C.C.E., &Cus., Daman v. PSL Corrosion Control Services Ltd 2011 (23)
S.T.R. 116 (Guj.);

23. Noticee craves leave to alter, add to and/or amend the aforesaid

grounds.

DISCUSSION AND FINDINGS:
T I have carefully gone through the impugned Show Cause Notices

dated 23.04.2011 & 24.04.2012, Order in Original No0.49/2012-Adjn ST
ADC dated 31.08.2012, Order in Appeal No. 38/2013 (H-II) S.Tax dated
27.02.2013, Hon’ble CESTAT’s Final Order No.ST/30699/2019 dated
19.06.2019, Hon’ble CESTAT’s Rectification of Mistake Order
No.M/30226/2022 dated 11.03.2022, submissions made by the assessee,
oral submissions made by the assessee during personal hearings, and

records available in the file.

8. Brief of the case: A Show Cause Notice vide HQPOR No.82/2010-
Adjn(ST) dt. 16.06.2010 was issued for the period from January 2009 to
December 2009 for an amount of Rs.31,10,377/- including cesses and the
same has been adjudicated and confirmed vide Order -in-Original
No:44/2010-ST dt. 15.10.2010. Further, the assessee has filed an appeal,
and the same has been dismissed vide OIA No. 08/2011(H-II) dt. 31.01.2011
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deed for sale of undivided portion of land together with semi-finished portion
of the flat. Thereafter an agreement for construction was entered for
completion of construction of the flat. The appellant has discharged the entire
service tax liability as per the agreement of construction. The present show-
cause notice is issued including the value shown in the sale-deed and also
other reimbursable charges in the nature of registration fee etc. It is submitted
by him that though the jurisdictional authority has made a categorical finding
in para 17 of the impugned order that no service tax has been demanded on
the sale-deed value in the light of the Board Circular dated 29.01.20009, at the
time of confirmation of demand the said value as per the sale-deed also has
been included. He therefore requested that the matter may be remanded so as
to requantify the amount after giving the deductions as per the show-cause
notice in respect of value shown in sale-deed as well as other reimbursable
expenses such as VAT, registration fee etc.

3. Learned A.R. Shri B. Natesh appeared on behalf of the department and
argued the matter. He adverted to the amendment brought forth in the
definition of residential complex service with effect from 01.07.2010 to argue
that whenever an advance is received by the assessee prior to issuance of the
completion certificate, the said amount would be taxable and therefore in the
present case, the amount in the sale-deed for the period post 01.07.2010
would be taxable. The amount shown in the sale-deed has been rightly
subjected to levy of service tax and confirmed by the original authority.

4. Heard both sides. The finding of the Commissioner in para 17 is reproduced
as under:-

“various flats have been sold by them to various customers in two states.
First, they have executed a ‘sale deed’ at semi-finished stage by which
the ownership of the semi-finished flats was transferred to the
customers. Appropriate stamp duty was paid on sale deed value. No
service tax been demanded on the sale deed value in the light of Board’s
Circular dated 29.01.2009. After execution of sale deed they have
entered into another agreement with the customer for completion of the
said flats and the service tax demand is confined to this agreement”

5. After hearing the submissions of learned A.R. we are of the view that the
matter requires to be reconsidered as to whether the amounts included in the
sale-deed value of immovable property would be subject to levy of service tax
under construction services. The computation in the order-in original has to be
looked into on the basis of the sale-deed executed by the appellant with
customer which includes the semi-finished flat. Other charges like registration
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executed by the appellant with customer which includes the semi-
finished flat. Other charges like registration fee, VAT, etc. needless to
say will not be subject to service tax as being reimbursable expenses.”

2. According to the applicant, it appears from the above paragraph of the
order that the matter was remanded for reconsideration as to whether the
amounts included in the sale deed value would be subject to levy of service
tax under construction services. It is submitted that the above referred
paragraph does not reflect the decision in the open Court and is an apparent
mistake in the face of record which needs to be rectified.

2 Learned Chartered Accountant for the appellant submits that in
paragraph 7 of SCN (Show Cause Notice) dated 23.04.2011 and paragraph 3
of the impugned order dated 24.04.2012, it was alleged that the amounts
received by the appellant towards construction under the agreements after
executing the sale deeds are chargeable to Service Tax. However, while
quantifying the demand, the SCN and the Order-in-Original had erroneously
included the value of sale deeds and the reimbursements such as VAT,
registration charges, etc., as the same was not part of the allegation in the
SCN. He submits that after the matter was remanded by the Tribunal in its
Final Order, the learned adjudicating authority has expressed a doubt as to
whether the direction in the Final Order is for reconsideration as to whether
the sale deed value is also subject to service tax. Learned Chartered
Accountant therefore, prays that the Final Order may be modified.

4. We have gone through the application for rectification of mistake and have
perused the Final Order. We do not feel there is any error apparent on record.
The Final Order must be read as a whole. The direction in the Final Order was
neither to go beyond the scope of the SCN nor to consider levying service tax
on sale deed value of immovable property. If the Final Order is read as a
whole, it would be clear that the matter has been remanded for the purpose of
computing the demand of service tax after 01.07.2010 and also reconsidering
the penalty for this period and NOT to consider levying/charging Service Tax
on value of sale of the property. The demand for the period prior to
01.07.2010 has already been set aside in the Final Order. Paragraph 17 of
the impugned order of the Commissioner also indicates that the demand was
only in respect of the service contract entered into after the sale deed has
been executed and not on the sale value of the immovable property. This was
also reproduced in paragraph 4 of the Final Order.

5. In view of the above, we find that there is neither any error apparent on
record nor is there any direction to the Commissioner in the Final Order to go
beyond the scope of SCN and demand service tax on the value of transfer of

Page 24 of 30



0€ Jo SZ 93ed

039 ‘sadrey) uoryer}sid3ay ‘LVA

+S%‘9 96L°1S°1 [10¢ ‘1oquiada(] 0} [[Qg ‘Arenuep

S6STT 1€H°18°C 0T0g ‘Taquada(] 01 010Z ‘AN

s3d1209y 91qexe], 194310

00€°LLTT ¥6Cv.°TS‘S 1107 ‘“Iequiada( 03 1107 ‘Arenuep

827‘'88'8 S§Z6'8S'S1°T 0107 ‘12quiads(] 0} 010T ‘AInp

anjeA juauwra’lidy UOI}ONIISU0)

s[qexe) JoN 00S‘6F 0t 110g ‘roquaoa( 03 [ 107 ‘Arenuep

s[qexe; JoN $0S°8Z°L0°E 0107 ‘19qua03( 0} 0107 ‘Ap

anjep paad 2fes

S9DIAISE JORIFUOD SHIOM
uo %Z1'H @ XeJ, ad1alag junowy poriad

:I1opun
se sT sojeisy auldly s/ £q peprwgns sejsp 1a3po] uo 3uiseq AIIQel] Xe],
90TAIOS JO UONB[NO[BD Y3 ‘I9PI0 S, LV.ISHD 9[q,UOH 2y} Sulepisuo) 1107
‘roquiada 03 Q107 ‘Alnp, wogy pouad oyl J0j Xe) JO puBwap 10j durpasdord
oAoU9p J0] pa2ooad [ ‘puy "QI0g ‘eunp, 01 0107 ‘Arenuer woiy porrad oy}
Joj soonou oY) ul pasodoid puewop 2y} doip [ ‘vaoqe 2yl jo 1y3i ul ‘O

‘s3urpaaooid oaouap 10] ALIoyine

dunreoipnipe 1euIdLIo ayj 031 9SBd 9] }OB(q PIPUIWAI PUR 107 ‘I2quUIadad( 0)
0107 ‘AN woj poriad ay] J10J onfeA 9S9Y) UO XB} 90IAI0S JO FUIAAD] JOPISUOD
0} JOU PaJaplo LV.ISHD 2[q,UOH 912 ‘LVA ‘@3] UoneI)sidal ayI[ Sa8Ie(d 1210
puUE po9ap 9es Jo anjeA 0} pIe3dal yim "010g ‘unp 0} 010¢ ‘Arenuep wodj
pouiad 2y3 10} 20110U 9Y) UI PasTel PUBWSP Y]} SPISE 198 SBY HLYSHD 2[4, U0H
U} 1BU} JUIPIAD I ‘SIOPIO S, V.ISHD 9[qUOH JO I0BIIXD 2A0QE Y} WOIY
‘passiws1p Ajburpiooon

S1 aypisiu Jo uonvorfizoas 4of uonponddp ay ‘Aypuad 2y} pup puvwap By}

y10q Jfo uonpiapisuodai 10f 010Z L0 10 421 pouad ay) iof papuvwas Ajupd
pupn 010Z°20°'I0 01 dn pamopnp Apund som paddp 2y ‘Aradosd a)gpaowun



July, 2010 to December, 2010

40,32,173

Not taxable

January, 2011 to December, 2011

66,20,485

Not taxable

Other non taxable receipts (Electricity etc)

July, 2010 to December, 2010

28,41,781

Not taxable

January, 2011 to December, 2011

15,89,331

Not taxable

As arrived in the above table, the assessee is liable to pay service tax
Rs.8,99,823/- for the period from July, 2010 to December, 2010 and
Rs.22,83,554 /- for the period January, 2011 to December, 2011, totaling to

Rs.31,83,377/-.

11.

Further the assessee submitted that they have paid service tax of

Rs.42,05,398/- and it can be seen from the ST-3 returns where no service

tax was paid for the period January, 2010 to June, 2010. Evidencing their

claim the assessee submitted challans and ST-3 Returns for the period

2010-11. On examination of these documents

assessee | find followings:

and submission made by the

Submission made by the assessee

Cheque/Pay | Amount Remarks My findings
order No. (Rs.)
267251 dated | 21,95,524 | Paid through Cash The amount and challans details
10.06.2011 & is not mentioned in the ST-3
435410 dated returns submitted by them for
13.02.2012 2010-11. And also, the assessee
have not submitted any other
documentary evidences to prove
that this payment is paid towards
the demand raised for the period
July, 2010 to December, 2011.
Further, it is seen from the both
challans that total amount of both
challans is Rs.21,95,398/-, not
Rs. Rs.21,95,524/-.
ST-3 Returns | 36,958 Paid through CENVAT As seen from ST-3 returns for the
period 2010-11, the CENVAT
Credit is not availed/utilized by
the assessee.
922747 dated | 19,72,916 | Paid in consequent to | The assessee have not submitted
13.01.2013 order in Stay Petition | any evidence in this regard.
No.63/2012 (H-1I) S. Tax
dated 07.12.2012 before
Commissioner (Appeal-
1I)
42,05,398
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invoking Section 80 of the Act. Reliance is placed on the following case
laws:-

(i) 2007 (6) S.T.R. 32 (Tri.-Kolkata)- CCE., Kolkata-1 Versus GURDIAN
LEISURE PLANNERS PRIVATE LIMIRED.

(ii) 2005 (188) E.L.T. 445 (Tri.- Chennai) - Trans (India) Shipping Private
Limited Versus CCE. Chennali-1.

14.2 In view of the above, I hold that in the both notices penalty under
Section 76 is rightly imposed.

15. In the show cause notices, it is mentioned that the taxpayer had
contravened Section 68 of the Finance Act, 1994 read with Rule 6 of the
Service Tax Rules, 1994 and Section 70 of the Finance Act, 1994. As they
have contravened the rules and provisions, they are liable to pay a penalty

of Rs.1000/- in terms of Section 77 of the Finance Act, 1994.

16. Now I find it pertinent to extract and reproduce the saving provisions
contained in Section 174 of the CGST Act, 2017 effective from 01.07.2017
for ease of reference and understanding. Section 174 reads as under:

“Section 174.

i —_—

(2) The repeal of the said Acts and the amendment of the Finance Act,
1994 (hereafter referred to as “such amendment” or “amended Act”, as the case
may be) to the extent mentioned in the sub-section (1) or section 173 shall not—

(a) revive anything not in force or existing at the time of such amendment or
repeal; or

(b) affect the previous operation of the amended Act or repealed Acts and orders
or anything duly done or suffered thereunder; or

(c) affect any right, privilege, obligation, or liability acquired, accrued or incurred
under the amended Act or repealed Acts or orders under such repealed or
amended Acts.

Provided that any tax exemption granted as an incentive against investment
through a notification shall not continue as privilege if the said notification is
rescinded on or after the appointed day; or

(d) affect any duty, tax, surcharge, fine, penalty, interest as are due or may
become due or any forfeiture or punishment incurred or inflicted in respect of any
offence or violation committed against the provisions of the amended Act or
repealed Acts; or

(e) affect any investigation, inquiry, verification (including scrutiny and audit),
assessment proceedings, adjudication and any other legal proceedings or
recovery of arrears or remedy in respect of any such duty, tax, surcharge,
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(i) Idetermine and order for recovery of Service Tax of Rs.22,83,554/-
(Rupees Twenty Two Lakh Eighty Three Thousand Five Hundred Fifty Four
Only) from them in terms of Section 73 (2) of the Finance Act, 1994.

(iij I drop the proposed demand of Rs.25,49,941/- (Rupees Twenty Five
Lakh Forty Nine Thousand Nine Hundred Forty One Only) in view of my

findings as discussed supra;

(i) I demand interest at applicable rate on the services tax demanded at
(B)(i) above in terms of Section 75 of the Finance Act, 1994 from them,;

(iv) I impose as penalty @ Rs.200/- per day or 2% of such service tax per
month whichever is higher, for the period of default till the date of payment
of service tax under Section 76 of the Finance Act, 1994 on them . However,
the total amount of penalty payable in terms of Section 76 shall not exceed

the service tax payable.

(v) I impose a penalty of Rs.1,000/- under Section 77 of the Finance Act,
1994.

% S
EEETE
(<ft. fasra/ B. <hww. :
AT AY~r/Additional Commissioner
feheraTe sfiuadt sqera/ Secunderabad GST Commissionerate

To

M/s. Alpine Estates.

5-4-187/3 & 4, 11 Floor,

Soham Mansion,

MG Road, Secunderabad-500003. (Through Range Officer)

Copy submitted to the Commissioner of Central Tax & Central Excise,
Secunderabad Commissionerate, Hyderabad.

(Kind Attn.: Superintendent, Review)
Copy to:
1. The Assistant Commissioner of Central Tax, Secunderabad GST
Division, Secunderabad Commissionerate.
2. The Assistant Commissioner of Central Tax (Arrears), Hqgrs.Office,
Secdnderabad Commissionerate.

r\&& The Range Officer, Ramgopalpet-1 GST Range, Secunderabad
GST Division, with a direction to serve the order on the assessee and
forward the dated acknowledgement obtained from them to this office
4. Master Copy / Spare Copy/Office copy.
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