B e e R R

C/\ THNA &CoLLP
\ | Chartered Accountants
(Formerly known as Hiregange & Associates LLP)

Date: 31.07.2023

To

The Additional/Joint Commissioner of Central Tax,
Secunderabad GST Commissionerate,

GST Bhavan, 7th Floor,

L.B Stadium Road, Basheerbagh,

Hyderabad, Telangana-500004.

Dear Sir,

Sub: Filing of Reply to Show Cause Notice in Form GST DRC - 06.
Ref: SCN No. 06/2023-24 vide DIN: 20230556YS000000B958 dated 19.05.2023
pertaining to M/s. Nilgiri Estates.

1. We have been authorized by M/s. Nilgiri Estates to submit a reply to the above
referred SCN No. 06/2023-24 dated 19.05.2023 and represent before your good office
and to do necessary correspondence in the above referred matter. A copy of
authorization is attached to the SCN reply.

2. In this regard, we are herewith submitting the reply to the SCN along with

authorization letter and other annexures referred to in the reply.

We shall be glad to provide any other information in this regard. Kindly acknowledge
receipt of the reply and post the hearing at the earliest.,
Thanking You,

Yours faithfully,

For M/s. HN A & Co. LLP
(Formerly known as Hiregange 8 sociates LLP)
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FACTS CGF THE CAGSE:

A,

F.

M/s. Nilgiri Estates {heseinafter referred ns “Nobeee”) locasd ot 54327 /5, 20
Floor, Soham Mansion, IVI.G—.RUa»_cL Secunderabad, Telangana-500003 inter alia

engaged in the business of Construction of Villes

falling under the SAC ccde 9554 and is registersd

Tax Department vide GSTIN 36AAHENOTS0FIZA in

-

Noticee is the cwner of the land situated at Ac. 19-06 gts., is Sy. No. 100/2,

Rampally Village, Keesara Mandal, Medchal, Melkajeivi District and during the

.3"

subject period, Noticee is engaged in construction of villas in the project, by

name and style viz., Milgirl Estate’ and have besn selling the sawe o vadicous
customers.
wction service,

Since the transaction invelves sale of l2n6 &nd provisicn of constraction serx

Noticee has discharged the GET on the vaiue of construction servicss and have

m

not paid any GST on value of land as the same i ol of the surview ¢f (857
While entering into agreement with the customers, the Notcee nas clearly
mentioned the value towards the land and the vahiz towssds conclhroction
services. Therefore, the Notices has naic the &8
1s in compliance with CGST Act, 2017 and there is rio short cavment of 287,
Noticee has disclosed the above referred derzils in their monthly revurns aand
have also filed the Annual Returns for the pericd FY 2017-18 o 2010-20,
Subsequently, the GST deparument has conducted the audit for the pecod Jul
2017 o March 2019 and have issusd a Spot memo vide DIN Nt

20220956Y8000041414A dated 21.09.2022

with regards to non-payment of GST.

In this regard, Noticee filed a detailed reply vide leiter

clarifying the discrepancies as stated in the spot meme. {Copy o

letter is enclosed as Anmexure- & ... ). Howsver, the depariment did aor

'J

consider the submissions made by the Noticee in its letter dated 21.10.207

issued Form GST DRC-01 Par: A vide 20230388VBGO006ERA1T Cawsd
21.03.2023 (Copy of DRC-01 is enclosed as fAunexirs- 7.

Conseguently, Noticee was issucd
DIN 20230556YS000000BS38 dated

Annexure- __ jfor FY 2017-i8 to 20




iv,

V.

Vi,

vili,

The tax amount of Rs.1,21,41 730/~ Runees Dns Cror: Twenty One Lakh

Forty One Thousand Seven Hundrac /- and
SGST -Rs.60,70,875/-) shor: © > wY
2015-20 should wot he tne tzxpayer seeton 741 of
the CGST Act, 2017 and TRGST Act,2C17:
30 of the CC Act %o

Interest payable in terms of Section 50 of the CG;
2017 should not be demanded on the tex amount mentioned in para &f)
above;

Penalty equal to the tax amount demanded in para 8(i}, showld not be imposed
onr théem in terms of Section 74 (1) of the CCST Ast, 2017 read Section

122(2)(b} of CGST Act,2017 and TSGST Act,2017;

The tax amount of Rs.16,82,815/- Ninetes Fighi A
Thousand Eight Hundred and Fifteen only! (CGST- Ee.8,C 1 407.5/- and SGET

-R8.9,91,407.5/-) short paid during ihe period F.Y. Z017-18 should nor be
demanded from the taxpaver under Section 74 of the CGST Act,2017 and
TSGST Act,2017;

Interest payable in terms of Section 50 of the CGST Act,

s aXGUTIL TDERHDNE:

2017 should mot be demanded on the ia

above;

I 3
T

Penalty equal to the lax amount demanded in para 8w}, should no:

‘t"l‘ A s f)f)“’? Teaar Ca
Kikse

imposed on them in terms of Section ’}’ﬂ.-{ 1} of the CGST Act.
122(2){b}) of CGST Act,2017 and TSGST Act,2017;

f T

The tax amount of Rs.27,16,554/- (Rupees Tweuty Sizven Lakih: Sixteen

Thousand Five Hundred anc Fifty Four 28.13,38,277 andi
SGST -Rs.13,58,277/-) short paid during th WHER-19 ghouin not
be demanded from the taxpayver uader Secticn 73{1) ¢f the CGYT Aot 2017

and TSGST Act,2017;

Interest payable in terms of Section 50 of the CCST Act, 2017 ST At
2017 should not be demanded on the fax amouni mencon o & (i)

above;
D, altvy snould t be im sed on tr T Arins Sectieon T3 of she CAET
Penalty should not be imposed o thera in terns of /5 of the CG3T
Act, 2017 read Section 122{2)(a) of CGST Act,2017 and TSCGST Act,2017
towards the tax amount demanded in para Shriil;

the tax amount equal to Input Tax Credit of ]

Eight Lakh Fifty Eight Thousand Cn

Rs.3,77,768/-, CGST- Rs.17,40,188/-

b

R




xiv.

XVIL.

XViii.

period F.Y.2017-18 [July,2017

20 should not be demanded 7

Act,2017 read with Section 20 of IGST Ant 2

Interest payable in terms ci Secion &

Sectionn 20 of IGST Act,2017 and TSCHY
on the tax amount mentioned in para &ixi above;
Penalty should not be imposed on them: in termis of Secuion 73 of the CEET

'8 e ¥

Act, 2017 read Section 122(2)laj of CGST Act,2017 and Section 20 of IGST
Act,2017 and TSGST Act, 2017 towards the tex amount demended in para 8(xj;
the tax amount equal to Input Tax Credit of Rs.1,59,160/- (Rupees One Lakh

AR T2 0 C
T LA Q el

Sixty Nine Thousand Cne Hundred and Sty oniy /- (CGSE
SGST- Rs.84,580/-) towards credit notes received during the period F.Y.2017-
18 (July,2017 to March,2018), ¥.Y. 2018-19 and F.Y. 201¢-20 should not be
demanded from them under Secticn 73(1) of the CGST Act, 2017 read with
Section 20 of IGST Act,2017 and TESGST Act,2017;
Interest payable in terms of Section 5C of the CGST Act, 2017 read with
Section 20 of IGST Act, 2017 and TSGST ¢t 2017
on the tax amount mentioned in para 8(xi) abceve;
Penalty should not be imposed on them in terms of
Act, 2017 read Section 122(2)/a} of CCGST

Act, 2017 and TSGST Act,2017 tow

8 (xiii);

Interest amount of Re.1,420/- (Rupees One Thousand Four Hundred and
Twenty Only) ({CGST- Rs.710/- and SGST- Rs.710/-) vayable o late paymen:
of tax in cash in terms of Section 50 of the CGST Act, 2017 and TSGST Act,
2017 as discussed in para 2{VI) should not be demanded in terms of
S50(1) of CGST Act,2017;

the tax amount of Rs.6,412/- (Rupees Six Thousand Four Hundred and
Twelve only) (CGST-Rs. 3,206/~ and SGST- Rs.3,206/-) short neid bv the

)

e

taxpayer under RCM during the peried F.Y.2017-18 (Julv.2017 w0 Marca,2518)
should not be demanded from them under Section 73{1) o: the CGST Act, 2017
and TSGST Act,2017;

Interest payable in terms of Sectcr 30 of the CCST Act, 2017 and

2017 should not be demanded on 1he &y amo

above;




xix,

..

I. Noticee herein below makes the below submissions in reaponse to the

Act, 2017 read

towards the tax amount demanded in

o]
e}
s}\
L&
O
(3_
5
E

the tax amount equal to Input Tax Credit of Rs.£8,326, - /Rupess Eighty =i
Thousand Three Hundred
Rs.44,160/-) being the i
availed by the taxpayer
March,2018), F.Y. 2

them under Section 74(1) of t

Qrt Ant INTT cnd TROST A~

Interest payable in terms of Section 53 of the CGST Act, 2017 and TEGST Act,

2017 should not be demanded on tne tax amod

&L . para 8x
abov‘,;
Penalty equal to the tax amount e n paca HiE) should umot bie
imposed on them in terms of Sectio the CGST Act, 2017 read with

e

Section 122(2)(b) of CGS8T Act, 2017 and TSGST Act,2017;
Penalty of Rs.25,000/- (Rupees Twenty Five Thousand Only) should not be
imposed on them under Section 125 CGST Act, 2017 anc also Rs.25,000
terros of section 125 of the Telangana GST Act, 2017 read with Seciion 6{1) of
the Telangana State Goceds and Services Tax Act, 2017, for convaveation of

the above detailed provisions of the CGST Act, 2017.

e aral

and propositions made in the impugned SCN which are independent and without

prejudice to one another; N




Submissions

1. Noticee submits that they deny all the allsgaiio mmads in Show Cause Notice
(SCN) dated 15.05.2023 as they are not factuaily/legaily corrzci
2. Noticee submits that the provisions finciuding Rules, Notifications & Chgilars

issued thereunder} of both the CGST Act, 2017 and the Telangana GST Act, 2017

Pras

are the same except for certain provisions. Therefore, uniess a

specifically made to any dissimilar provisions, a reference to the CGET Act, 2017
would also mean 4 reference to the samg provision under he TGET Acty, &
Similarly, the provisions of CGST Act, 2017 are adopted by IGST Aci, 2017
GET purpcse A

thereby the reference to CGST provisions be censidered for IG

wherever arises.

In Re: Impugred notice is not vaiid

AT 3 e T

3. Noticee submits that impugned SCN is issued with prejudged and premadiisied

¥ ~ 1 T ;o e % T
Fhat being the case, 13

conclhusions on various issues raised in the notice.

4 T e e

of SCN in that fashion is bad in law ané regquires ¢ o¢ Qronped

reliance is placed on Oryx Fisheries 2wt Lid

E.L.T. 422 (S.C.}.

QX NT

Noticee submits that the subject SCN is issued based on msre assuravion and

i

unwarranted inference, interpretation of the law without considering the

a

intention of the law, documents cn record, the scope of activities undertaken, and

b ]

‘o

the nature of activity involved, the incorrect basis of computation, creating its

;e . SRRVE. TR, SRR S
VEM & A cOonchgsion

own assumptions, presumptions. Further, they have artd
without actual examination of facts, provisions of the CGST Act, 2017, In tois

regard, Noticee relies on the decisinn of the Hon'ble Buprerce Jeury in case

Sugar Mills Limited v. UOL, 1978 (2] TiLT 172 (8]

Notice is vague and lack of details
5. Noticee submits that the impugned ncotice has not dacksd by any lag

714 >

under which it is issued. This shows taaf rhe impugned notice is




details and it is settled law that once thers is no glle

gemand sannch oe

Notice based on which the dermand i
sustained as SCN

is
specify the charges based on which the femand is propozed along with relevant

ey ey s W -
AR e ldlN b1 gl R §

the ba Slu,; oundaii

statutorv provisions. In thi

a) In the case of CCE . Brindavan Severages {2007 Z1i&% BELT 487%(SC)
..... incicrior ne ek

wherein it was held thet “The show-coaise notice is the foundation on whi

the department has to build up its case. If the allegations in the show cause

notice are not specific and arzs on
unintelligible that is sufficient to hold that the noticee was rnot given proper
opportunity to meet the ailegations indgicuted in the show cuvse natice.”
b) Larger bench decision in case of Crystic Xesins {Indin) Pyt Lid., vs CCIE,
1985 {019) ELT 0285

uncertainty in the SCN and said the S

is not properly worded in as much

particuiars of the charge ary action Sased

and void.”

f - I T LI e = -, e e
e utmost acouracy dnd certainty must be the aim of ¢ noTtice o7 s Ting
- - h T, &
and not a shot in the daric ..........
™ i it i 5 Al B S e D N LI a5} /1 4 f S o,
¢} Davamay Enterprise Vs State of Tripura and 3 OR’s. 2021 {4y T 1203

Tripura High Court

'f)'\!‘i{'\ ('-‘4"“

d] Mahavir Traders Vs Union of India {2020 (10} TMI 257 - Guiarar

Court)
e) Teneron Limited Versus Sale Tax Officer Class i/ Avatc Cocds ant
Tax & Anr. (2020 (1) TMI 1165 - Delhi High Court)
f) Nissan Motor India Private Limited, Vs the Staic of Aadhra Pradesh, The
Assistant Commussioner {CT) (2021 (&) TWI
Court)
From the invariable decisions of various High Courts, it is ciear that ihe notce

without details is not valid and the same nesds 0 n2 dropoed

Noticee further submits that the mpugned n

and SGST. However, as per Section 6 or th

shall be issued for CGST and SGST. This

accordance with the law and the same needs 10 Le ¢




Notice issued is in gross violaton of the nawiral iU

7. Notice submits that the Iimpugned Notice he considering
the submissions made by the Noticee vide their daved O8.07.202% and

31.10.2022 (Copy of the letters are enclcsed as Anaexure-__ j which indicates

that the same is in gross vigiation of (e nrv of matural nothiz
regard, Noticee submits that the
A. Hon'ble Supreme Court in the cass of D Lispited We DC of
Gauhati 2015 (320) ELT 3 {SC) Izeld that
“18. Natural justice is an expression of 5 v Lo, Nafural justice

is not a single theory - it is a family of views. in cne sense administering justice

o

ry wips - e i Fe i o i AR P 55 3 = T ey L SRS,
itself is treated as natural vitue ong, therefore, o part of naaural jushice.

also called the ‘naturalist’ approac to the phrase rnatural justice’ and is related

to ‘moral naturalism’. Morai natvralism captures i
morality - that good and evil, right and wrong, are the recl features of the
natural world that human reascon coan comprehend. In this sernse, 1T maoy
comprehend virtue ethics and virtue jurisprudence in relation ‘o justice as all
these are atiributes of natural justice. We arz not addressing ourselves with this

corinotation of natural justice here.

19. In Common Law, the concept and doctrine of v 1y
which is made opplicable in the dzcision making o {isd
bodies, has assumed different connotation. It is develoved wnth rhis

Jundamental in mind that those whose duiy is 1o decide, nv.st qer judicloly,

They must deal with the guestion referred beil
given to each of the parties to adeguately present the case imace. [t is parcewea
that the practice of aforesuid atiributes in mind only would lead to deoing justice.
Since these attributes are treated as nahral or jundarentol © s fnown og
‘natural fustice’. The principles of natural iustice developed over a pericd of time

+

and which is still in vogue and valid even i«

nemo iudex in causa sua; and (ii) opportuniiy of being heard to the concerned

party, i.e. audi alteram partem. These are known as principles of naiure! j

To these principles a third principle is addec, wiich is of recent arigin. It <

to give reasons in support of decision, nams
Chennai Citi Centre Holdings Pvt Lid Vs the Designated Committee under the
Sabka Vishwas Legacy Dispute Rzac

HC-MAD-ST ] o




In Re: Noticee is not required to »ay G on i
8.

11.

.Noticee submits that whenever the customers come to purct

Noticee submits that as stated in the backgrounad 1
land situated at Ac. 10-06 gis., is 3y. No. 100/2,
Mandal, Medchal, Malkajgiri District, During the

engaged in sale of land and construction of villas n the project namely

Estate’.

Noticee submits that the building permit for Construction of Villa No's. 1 w0 79,

on part of the land was provided in March

complex of flats. Subsequently, building nermit was revised

wherein the total of 188 villas were propesed to bz consirusted along with other

amenities and facilities. The small residendal complex of

WO (NS T
218 wihicn wWas

proposed to be constructed was deleted and in s glacs 4 vill e constructed

bearing no’s. 80A 1o 80D. The consuruction of I o

17 and the samee were reflected i ¢

o~
]
/

were completed by June 2

pre-GST period. Application for cccupanicy gz € i 2T Maw 2018

QN 1925 I
Lo R U i 0

Further, the details of consideration received towards sale of Villa Ne's

Phase-1] are reflected in GST pericd.

II, Noticee has been entering the following agreements

5 = 1 g
Tem ~lesTrlir
Lt e llY

a. Agreernent of Sale [AOS) for sale of Vilias wil

agreed towards sale of land and value agreed towards construction ssrvices
{Copy of Agreement enclosed as Anmexure
b. Sale deed towards sale of lana which was registered in Sub-regisirar ofiice
(Copy of sale deed enclosed as Annexurs
c. Agreement of Constructon for provision of constructen ssvvizes which was
also registered in sub-registrar office (Cony of agrezmer’ of nomsiictcn i

enclosed as Annexure )

Since the sale of land is neither a supoly of goods not a subply o service in

accordance with Paragraph 5 of Scheduls-Iii, MNgiinee have e value
towards sale of land while paic 0N AILOVTL

collected towards construction service as ner the ASS. The saure was disclosed in




12.In this regard, the impugned nodee vide Para 20 al

13.

.Sub-section (4] states that where the valie of sunply cannot be de

of audit, on verifiying the paymen: o tax towparrs the cmours receivad for

of constructed buildings o cusiomers, it is f i the project, the
taxpayer has applied the vaivz of icnd arbiis provimately g of the

total sale value and reduced the sume jrom the total sale value for arriving the
taxable value instead of the same lo be raken cronnl

4 S e p
B Ap ) s i ‘., f

charged jor supply in terms of the Nowification Ne.l1/2017-Central TaxiRate)
dt.28.06.2017. By noi applying the
has skort paid the tax of Rs. Rs.1,
SGST Rs.60,70.875/ -] during the seriod sia

1 o (i ssTiinent ag

In this regard, Noticee submits thar the valuation adopted | al
per the Notificationn No. 11/2017- Central Tax datez. 238.06.2017 is not

sustainable in law. In this regard, Maticee subrnits that unde- C8T, the valuation

-, Hed . S i 13 A% OYOQm - A il
echanism has been prescribed i Section 15 of CGST Acy, 2017, Sectlon 15(1)
%3 P = . Y a b o I e W = W < L T £ .
states ‘that the wvaiue of supply of goods or services or ooth shall ke the

transcction value which is the orice actuall

of goods or services subject to the following conditions:

4

» that the supplier and recipient are not reiate

» the price is the sole consideration

This sub-section is applicable only inn the foliowing three scernario
> Supply of Gocds or
» Supply of Services or
» Both ie., the coraposite supply of goods and services
The sub-section would not be applicable in case of & transucdon involving the

e ,.‘ - -.Hz..‘y

composite supply of goods, services and immovahle

d under

sub-section (1}, the same shall be determired in such menner &8 may be

A

o~

prescribed i.e., the valuation mechanism as prescribed (in the Rules). On perusal

of rules 27 to 35 of CGST Rules 20
rules provides for valuation mech
goods, service and immeoevable properiy. Toerefore

not applicable in the instant case. Y =




15.Further, sub-sectionn {5} of Section 13 is ths

unexamined. This sub-section =22y

‘Notwithstanding anything coniained in sub-seab

t s R -~ FrheT -
S SUDSECTH0TY oY 5] Uit
I e e = > -
25T Cis 2712 arss
IV e
' - 5
v 95 o =E A, |

of such supplies as may be notified by the Governmernt shail ke daierminzd ¥ such

manner as may be prescribed’. Zrom this subsaciion it states that the Cenusl

Government would be notifying certain services

supplies shall be determined i the manner 4&

and the value of such motified

:1 iy T

may be prescribed. The word

‘prescribed’ has been defined under Secien 2{87) which means prescribed by

rules made under this act on the recommendation

16.0n a strict interpretation of Section 15(3) read with Secuor 24

& RN s e
S 0k D6 COLIRECTL.

N rLy ey St

that the Ceniral Government can notify the suppies

the value of such supplies shall be determined

means the valuation mechanism cannoet be notfied in a notification itself. Unless

the valuation mechanism is prescribed in muies,

&

valuation mechanism prescribed by way of Netific

17.To support the arguwment that the word “pres

a

meaning, reliance is placed on the Andhra Prades

GMR Aerospace Eangineering [ 2019 (811 &G.3.7.L

i

the same s not valid and the
d - e e T2

80T 18 NOT va.dd.

cribe’ ehould bha glven Hipirad

Pl 5

h High Court decision in case of

. Lo d oY ar s =g P - . e A e | [ SR . B e ¥ oo oy e o e s s
the SEZ Act 2005 defines the word “prescribe” under Section: 2y v) ic mean the rules

framed by the Central Government under the SEZ

left unoccupied, as the Central Covernmernt has issued a sel of B

Act, 2005. The space is also not

“the Special Economic Zones Rules, 20067, wherein the Central Government has

prescribed the terms and condiltions for gramt

ot g TR S AE
Gf Exempolion [PRGRAL

Therefore, there is no guestion of comparing the terms and conditions prescribed in

Rule 22 with the terms and conditions pres
any one of five enactments listed in Secticr. 25/(1)

inconsistency.”

18.Reliance is also be placed on Patna High Court decision in case of Larsen &

v

Toubro Lid. Vs State of Bihar reperted in {2004 134 8TC 54 @increin i was
observed as follows:
“21. The word "prescribed" accerding to the e (r) of Secticr. 2 of the Aer

means prescribed by Rules made under the Aci. V/hen the State Legislature

says that something is to be done in aceordan

YiE eDILEL LB IRErL CROL 1S 10 e



""’-,-;.'-ﬂb;' Ss)

done in that monner and as prescribed cons not

Legislature saus that the word "prescribed” reans prescribed by the

mam e

Rules then whatevesr is ts he prascrilied for meking each znd svary

oribe

section or any section of the Act workable must be presceribed under the

Rules...

1

26. There is submission of the respondents that the benejit can be given io the

L5 i
2XLETL

petitioners even if there is no ruie o grescribe the
relating to the deductions in relation tc ihe other charges. We wre of the view
that this argument should not detain us urnecessorily 2zcause if thea

requires a thing to be done ther the Staie canact say thal tial i

stands above law and would not provide/ prescribe o partizilar thing

Rules and would simply observe the directions i(ssued by the Suprame Zourt.

19.Even assuming that Government has notified the supply of services involving
transfer of land or undivided share of land under Section 13(5) in the abave
referred notification, the prescriptionn of 1/3rd of the total amount cherged as

Anag

deemed land value will not hold good as the Government does not have ths

to prescribe valuation mechanism in a notfication under suc: su-secuion and is

only having power o notify “supplies”. Hence, the same would niet hold zood.,

20.Further, deemed deduction prescribe under Notification No.11/2017-
conditional ie., it would be applicaple only when the wamsaction involves 'he
transfer of land. Once the transaction does not invelve any land then there is no
question of 1/3% deduction. It is pertinent {0 aote thet in case ¢
exemption, the claimant has the option to cpt for t

Ary

same. Inference can be drawn fromn Save Indunsiry

{Tri-Chennai) in this regard. If it is made mandatory without giving any option 1o
the assessee, then it would be open to challenge in a case where the actual land

value is more.

) i

21.The valuation mechanism provided in the Act and RKules do nor contemplate the
valuation of supply involving goods, services and land, therefore the measure of

levy fails. However, the valuation mechanism is provided in 31 No. 02

Notification No. 11/2017-CT(R} and the conwemplation of deducticn &
notification cannet substitute the siatuliory tnach Therenv, (ne valuadon

v

fails and once the valuation fails, the levy fails. The Hon’bie Supreme Court and

various High Courts inn a catensa of judgrients




valuation mechanism through 2
such notifications wherein th

noted judgments

a)

Telugtion m

i this

CIT Vs B.C. Srinivase Shetty 1981 DI
examined the levy of capital gains tax o
the machinery provisions 4id not prov
which is the measure of 1ax br Tnoosic

notfication
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i sale of capital

on *"Lﬂ;b fron

assets where the cost of acquisiticn was not ascertainabis. The Court held
that the charging sectiocns and the computation provisions together constitute

an integrated code and the_tra

nsacltion

% ; :
oy o s gt S SR
) whiltch s computaticon provisions

cannoi be anplied must be regardec a2s

never intended 1o 1‘( S‘"DTB.JMEJ 10

charge of tax.

The Supreme Court in case of

1985 SC [2002-TIOL-589.8C-07T1 he!

into the concept of a tax are well
oL O

imposition known by its nature whichi prescribes the taxa

levy, the second is a clear indication

and who is obliged to pay the tux,

imposed, and the fourth is the mzosure

applied for computing the tax liability. If t
definitely ascertainable, i is

Any unceriainty or vagueness m the

componenis of the levy will be fatal to its validity.

land deduction, there is a vagueness in
applicable as the Notification has not

the actual land value as deducdon).

Suresh Humar Bansal Vs UG - GOLE
Hon’ble Delhi High Court in Para 53
preserit case, neither the Act nor the

machinery provision for excluding ali
for ascertaining the mecsure of service t
by a notification or a circular cannot subst
SEery e

provisions to ascertain the value of
of

~
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d) Federation of Hoiels ETR 3

{Del) whersin it was

prouision of accommodation for a

1,000 per day or equivalent 15 by |
2012. This is not provided in the Act or tha Ruless

Excise and Customs, Kerala v. Larsen and Toubr

Supreme Court affirmed the decision o/ the Orissa

Toubro Itd, v. State of Orissa - (2CG5; 12 VST 51, e the effect thal the

machinery provisions for levy of the tax could net be provided by instructions
and circulars. It was held by the Orissc

principle that in matters of taxation either

the statute must cover the entire fizld

instructions which are not backed by any authority of law s unreasorabie and

is contrary to Article 263 of the Constitution

notification. Further, it is important tc nets thet

i
SOt

prescribes the valuation mechanism only for supply
and does not prescribe valuation mechanisrm for transzctions involving

immovable property.

P e ey
o B R ;_!'-1

ISR/UEL Gl

23.When the law provides s
notifications, the same would be vaid, few of such exampies may be netification
of rate of tax under section 9 and exemptions under secuicn . i. Furiters, eclion
15(5) does not authorize the Government to presciibe the valiation mechanisn n
Notification. Even section 164 of CGST Act, 2017 states that the Jovsromest ooy

on the recommendations of the council, by notificaton, make roles U chrmang
el = far]

Therefore, the

out the provisicns of this act.

act to prescribe a deemed valuation which is nox

24 Furiher, =ven assuming the deemed valiation
Notification Ne¢. 11/2017-CT{Rate)} is correct, d
not justified and is unsustainable it law. I

may not be the same across the coun

the land. In metros, the cost ¢i land wen s

it would be low. The cost of construciion may ot vary much when
3 g



the land value, whether in metros oy in naral! areas, Deeming 1/5™ of the tetal

amount charged as land valie worlid lead v lewy of GET on the lasd value

metros, whereas in the non-meéros ihe noxT get

completely taxed. Thus, levy of GST on land valoe, mdircei® nol gllowed tader

Article 246A of the Constitution of ‘ndiz is seing i ; Setion
s fens

We should alsc undersiana there woud o5

Government is colle .,1_”1 less Taxés.

than 1/3" value and in such cases t

o -

25.During the 15% GS8T Counci meeting, where GST rates

services were discussed, the Maharashnitra and Guiarat
opposed the 173" land deduction propoes ox

Maharashtre State Finance Minister was of the view tha

T4

at least 50% of land cost in Mahsrashtre., Givin,

litigation and Courts may give adverse judgerents on thi

1 P

the land value according to the ready reckoner

discussion in this meeting and consequently issue of actification No.11/2017-

CT(R) aated 28.06.2017 cieeming the velue of land as 1/3% of ¢
L without gny

charged itself shows that the Government has acted arbitraxiiy end

scientific reason to arrive at the basis of 1/3%

26.The Supreme Court in a catenz of decisions held thatf eny acno:

"‘ﬂ I T lxr ‘J-“)'LL". -

ur-_;.

o
aro

the Central Governiment or Siate

d becom -

violation of Article 14 of the Consrtitution of India and becomos in
was also held that when the actual value is zvailable the statutes or rules cannot
prescribe a deemed value ignoring the actual value. Few of the decisions which

had discussed this issues are as iollows:

o '37'*_; ':Ts"‘_‘_"r' s Tal

a. Supreme Court in case of Wipro Limited Vs USI 2015 (8198 BLT 177 (8L

while examining the validity of deemed vaiue of loading and unloading as

A

of the FOB value for the purpose of determining iae zssessable value for

lculating the customs duty il

D=3

of loading, unloading and handling charges cssociates wily the dehvary oF ths
imported goods at the place of importaticn. Whereas funcamental principle o

TNy SIS . ZA". P ANy
SO0 C0STE 7 F W08

basis remains unaltered insojcr as
transportation and the cost of insurance stipulated in clavszs (af ana ¢} of sub-
rule (2) are concerned. In raspect of

specifying that they would be applicoble only i




ascerteunable. In contrast, ihere is o complete deviation and derarivre 1wS6itr
as loading, unloading and hardling charges ars 2oncemezd, The prow

stipulates 19 of the free on-bourd »olie of e goods irrespective of the

[

[

5 s
Jact whether actual cost iz ascericingble or not. Haul

seheme of Seciion 14 of the Ilezz n il cbale

e

countenanced. This provisc, introduces fction as for
of loading, unloading and handling charges is conesrned sven in thoeose
cases where actual cost paid on such an gecount is available and

ascertoinable. Obviously, it iz conere

and would clearly be witre vires 7

opinion that when the occtual oharges poaid

ascertainable, introducing o jfiction for erriving

- -
Ao Ty

loading, uniloading and hondiing charvges is ¢l

nexus with the objeciives sought to be achieved,
against the obfective behine Section 14 naumely i aecept the aeturl

cost paid or payable and cven in the absence thereof fo arrive at the

cost which is most proximaite o the acti:al cost. Adiltion of 1% of fres
on-board value is thus, in the circumstance, clearly arbitrory and

irrational and wounld be violative of Ariicie 14 of the lonctily

This decision clearly states that wnen the actual value is available, the

prescription of deemed value is not valid as the samez is

jrrational. Since the backeround of the nresent issve and the isste involved In

4

these decisions are one and the same, 1t ¢an |

can claim the actual value of land as deduc

deeming of 1/3™ vaiue as land value is arkitrary paler
hold geod.
= I "t’l{" ! (8 UL oy

The Supreme Court in case of Indian Acrylics Vs TIO] 1208 (115 BLY

{8C) it was held that “7. The axchange rale jixed py the Reserve Ea

ndia

N I,Uﬁ‘

is the accepied and determirative raiz of exchanges f:- foresign exchanrges
transactions. If it is to ke deviated Ffrom i¢ the exienr thet the
notification dated 27th March: 1922 does, it must be showrn that the

PL, ST I: iy 1o Ty
RS S0 e Faserue Bar

COLNG 80, U {esei e 0

Central Government had good rezsons Fo:
India’s rate, as we have pointed oui was Rs. 25.65, the rote fixed by the
notification dated 27th March 1992 was Bz, 21.-

of as much as Rs. 5.51. In the absence v}

by the respondents and in the ahsencz of



affidavit in thils dehelf, the raie Fred Ly the netification doted S0th
March, 1982 must be held o i«

This decision states the when e government 1§ orescriling a

deviating from the actual value available, then it myust have 2 geod reaseon ior

doing so. If there is no reason, b

going through the GST Council Meeting Minuies,

reason has been recorded whilk

amount.
¢. The Supreme Court iz
1982 {43) BELT 165 (8C] he

notional values. The Supreme Court hag made &

scheme of the old Section < is indisputediy to determine the assessable value of
the goods on the basis of the pricz chargesd by ihe assesses lzsg ceriain
abatements. There was no guestion of meking any additions ¢ the p
charged by the assessee. The essentiol Lasi:
Section 4 was the wholesale cash price chai

new Section 4 as now suggested would amourt to departing frorm this coneep:

sl

and replacing it with the concep: of ¢ notienal val
cash price plus certain notional chorges. This
cld Section 4 and cannot be said tc be on th:

»

mird that the measure of excise duty is pricz and not value.

From this decision, it can be understood ihat vhe valvatdon cennol be

+

extended beyond levy and in the instant case. the levv is on supnlv of gncds

AR G

and service wherein section 15 orescribes valuation mechanism for supplv of

goods and services. Howsever. the notification No.11/2017-CT(R] dated

18act e invoiving

28.06.2017 prescribes the valunation mechanism fov the trensactions

land, wherein it proposed to tax the notional value of 2/3™ of the value of the

consideration received from thelr customers,

27.The valuation adopted by the Noticee is also supnoried by

decision in case of Munjaal Manishbhai Bhati Vs

o e
PO o e L P
B R L E o p

GST wherein the High Court bas held thac

arever AT Fumanis aralh

deduction is ultra-vires the statutcry provisions wherever the aciual land vaiue is

available. The relevant extract is as {ollows

“Thus, mandatory application of adeeming J

2

towards land even thougn the actua! value of &

-




contrary to the prcvisions and schneme
the statutory provisions.”
hie above referred d

1 e clear Tha
LI wldeld a4t

28 .Noticee would Iike to submit o
wherever the actual land value is avsilable, the sawme can be taken as deduction

for the purpose of payment of G3T and the

and there is no short payment of GST, therefore., ine demand of Rs.

1,21,41,750/- is requested to be dreued.

In Re: Short payment of tax due to differs
29.Noticee submits that the impugne

d notice has alleged tha:

the tax at the rate of 12% instead of 189% dur 7-18 anc has
demand an amount of Rs. 19,82,813/- S, 01,407 SCRT
0,91,407/-) being short payment of tax in terms of provisions of sectton ¥4/1) of

the CGST Act, 2017.

30.In this regard, Noticee submits that the actual differendal tax is only Ra.
9,98,852/-) but not Rs. 19,82,815/- Out of Rs. 9,98,85% /-, the Noticee nas
issued debit notes for Rs. CJ,’_ 202/~ in December 20
4,62,601 & SGST of Rs. 4,62,

been adjusted with excess cutput

nga discloscd 1 oooixs and tile sagice has

[Ty

¢ in earlier months (Copv of statement

F T
S

L)

1

enclosed as Annexure- b

31.Further, at the end of 2018-19, the tectal cutput tax
1,89,46,706/- and total output tex as per GSTR-1 a1
1,94,62,187/- (Copy of statement enciossd as Arnexure

between these amounts is of Rs. 5,15.4%1/- which hags beern
03 dated 09.08.2019 acknowledged vide ARN MNo. AD3IBOSG0IG6122 ([Cepy of
DRC-03 enclosed as Anmexure- ; and the difierence between Rs. 9,98,85%2/-

18, RS ?3,650;’- as heen I;"c.\.id ;‘ru-';ugh PRC-0S dated  15.06:20290

Annexure-___). Thereby, thers is short payment as alleged by the lmpugned

notice and the same needs o be dropped o that exient.

32.Further, Noticee submits that the above referved exrlanaticn higs been airecady

submitied tc department during the courss cf auval but v




In
Gs

ik

34.

43,

36.

considered while issuing the pressnt Show Caus

- -

impugned notice has been issued -

same is invalid.

P sre: L N
b L, s
T af Taet ¢ o £

Re: No Short paymeunt of EST cn comnavison of Tas Ldiehility desiared in

TR-1 and GESTR-3E,

The impugned notice has atleged that e Moiine

the tax Lability with GSTR-01 snd GS5TR-3E

March 2019 and is prep
13,58,277/- SGST Rs.

along with applicable rete of intersst nnder section 3

penalty under section 122{2}{za) resc with section

In this regard, Noticee would likke {o bring o yvour

has considered only ithe differences in the mon

taxes declared in GSTR-01
excess taxes declared in G8TR-3E, The tot
the period July 2017 to March 2020 is

declared in GSTR-3B for su
only Rs.5,15,480/-. Thus,

period July 2017 to March ¢

Rs. 5,15,480/- only instead of the slleged amount Re. 27,18 53

the show cause nctice.

. @y -
pt e IRP RO N 1.
- 5 Vi ey

Aul W1 % AiE
N ) < SN,
L% (g 1S A iyl
— PN T
16,934 - (08T R

A A TN ~ L =) 15
Gf ket _"..f:-!_, :'OL ./

notice thar the impugned notfice

ths i which

Thus, difference amount of Rs. 5,15.4806/- has been already

03 on 9% August 2019 vide ARN Nc.AD360819
Statement showing the difference bebween GSTR
annexure - J. Therefore, it is regusstc

regard.

Further, Noticee submits that the above referred e

submitted to department during the course

considered while issuing the present Show Caus:s Motice.

impugned notice has been issued wihout pro

same is invaiid.

4 to

T 2 R
I.-\,] 3w

)
f
oy

OUCH145 (C

-01 and GS1H

drop nropnsed ¢

epy ol LURC-U3 &

e BT

Flapre o o R
wers 18 au e o8s
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paid tarcugh DRC-
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<-38 is enclosed as




57.

58.

Without prejudice to the above,
mechanisio is in place, the unmal;

electronic liability ledger of the asses

there is no req; uirement to reverse

Noticee submits that only
recipient has tc be called £
18.3 of the minutes of 28=

which is as under:

“18.3—- He highligh

credit can be availed by the recipient where goods or szrvices hwuve not been

~ o

received before filing of a ret
pending invoices for which input tax credit is lo be taken. Therewould be no
automatic reversal of input fas oredilcl th

been paid by the supplier. Revenius: odrministration shalil jirst cry to recover

the tax froin the seller and

missing dealer, shell comparies, {npu
tax credit shall be recoversd from the recipient by oliowing ths due

process of serving of notice and pzrsonai hearin

Tr"l

would he part of IT' architecture, ir. the law there woulc

making the seller and the buyer jointly and szvaraliy

which was neot paid by the supnlier but credit of 1

recipient. This would ensure that ine securily of creédit wwas not 7

. = I, = 11, - a1 U ¥ | o o 4 Y o gy ST . ST
Thereby, issuing the notice without checking with our vencors the mason o
non-filing of the returns ¢tz runs agaitast dhe zecor aticuy o 4 [

E=]

council,

.Without prejudice to above, Neticee submits that even if there is differentis! ITC

P IO

availed by the Noticee, the same is accompanicd by a valid tex invoice coug

all the particulars specified in Rule 26 of CGST Rules based on which Noticee has

availed ITC. Further, Noticce submits that the vaive of such supnies i

taxes has been paid to such vendors therebv satisiying all the other condidons

o] Qi ) D Tl R o

specified in Secdon 16(2) of the CGST Act, 2017, £s 21 the nondidces

L3

16(2) are satisfied, the ITC on the

impugned notice needs to be drooped.




60.Noticee submits that the fact of paviment or ctierwise

neither known to us nor is veridabls Ty 1is. Trisrsby 1t can be =2id duat snch

ondition is impossible to perform and it

? 1 R = - PRI AT A Ry SO o Ly MUY Y o
not compel a person to do something whicn e cammol odsuinly sy e

legal maxim goes: lex non-cogit o imposs £ i iz the as s

S
a. Indian Seamless Steal & alicys Lod Ve U0
b. Hicc Erterprises Vs CZ, 2005 (1 ELT i
2008 {228) ELT 1&€1 (SC)

£} P poimion A s e Gl 3 - < - - S B
Thereby it can be said that the condition, winich is ner possidle o sausly, nesd not

be satisfied and shall be consicared

61.Noticee submits that Section 76 of CGST Act, 2017 TeCOVEry

mechanism o recovery the taw coliscted by the ¢

government. Further, Section 73 aia 74 alsp provides ¢

recover the GST collected by way of issuz of notice.

submits that the revenue depariment cannot strzight away deny the ITC to the

recipient of goods or services Withour éxercising the abovs relemad nowers.

62.Noticee further submits that withoutr impleading

cannot deny ITC to the recipient. Furiher, Section 16(2; of CCST Act, 2017 states

o TR 1| S e s S TN e
LS SUPDLEEr e CU3G1l Chil DL dEned

that it the tax is not

e
n
—t

ascertain the same, the department should implead the siuopgler fi

instant case, 1o such act

instead proposed to deny the ITC to the recipient which is not correct.

in all cases, then ths provisions

t1

otiose, which is not the legislative intent. Further, we would like to submit thai

the department cannot be a muie speciator oo mad

dormant position. In this regard, Notices wish tw rely on zacent

Court decision in case of M/s. LY., Beat senzisims Ve Slate op afflesr
{Data Cell), {Investigation Wing;, TiruzelveliZl2I{d} fas
Court wherein it was held that

“12. Therefore, if the tax had net reqcned the kicy TGN, the the
lability may have to be eveniually borne by sie po Her ortie puye

In the case on hand, the respondent dogs not aopear o




64.

65.

cction against the seller / Charies
transactions.
13. The learned counsel for tihe petit

dated 27.10.2020, finalising the assessr,

trarnsactions aione. I am unable i

L a0 Al mee e
T l”i‘.\.-" S Cledierg, tNnE

it has come out that the seller

omission on the part of the seller to remit the tox i cuaston milst

viewed very seriously and sirict action ought is have been initiated against him.
14. That apart in the engu s andd fds Wire ounhf o

een conjronited.”

have been examined. They should i

Noticee submit that the Input tax credit siwould not be dended oniv on the ground

of the transaction not been reflected in GSTR-2A. Iz ki
place reliance on the judgement of Hon'tle Kerzla .I—Lig.‘a Couzxt in the case of St
Joseph Tea Company Lid.,
Officer, Deputy Commissioner,

™ i

and Service Tax Department,

988 - Kerala High Court) whereir

only possible manner in which the |

tax for the period covered by provisionai registration jfrom Q1.C7.2017 io

09.03.2018 along with applicable interest undar Fora GET D

intimation of paymeni made volurntarily or made cgainst tha sheiv cause notice
(SCN) or statement. If such peymerni is effecied, the recipicris of tre pe
under its provisional registration (ID) jfor the »eripd o J1.07.20217 in

R T et

09.07.2018 shall not be denied ITC oniy or th2 ground thot the fransaorion s

reflected in GSTR 2A. It will be open for the GST fAmcicncrias o warlu

genuineness of the tax remitted, and credit taken. Ordered accordingli

Noticee further submits that for the defaulr of i

be penalized therefore the impugned notice

reliance is placed on On Quest Merchan

NCT of Delhi and others 2017 0HaA-2251.72 ‘wihosgln dt was held

that

)

“54. The result of such reading down woule he that

r.’j ) 1 s %

precluded from invoking Section @ (2) (g} of the DVAT o deny !TC v o surchasing

dealer who has bona fide enterec intc o purcaose




selling dealer who has issued o tax invoice refiachng
that the selling dealer nhas failzd fo
the purchasing dealer, the remedy for

.

against the defaultirg seliing dewler &

purchasing dealer the I'TC. "

56.Noticee further submits that ir

15

petition iiled by M/s ONXY Designs Versus The Assistani

Commercial Tax Bangalore 2018(3) THY 941 relating o

held that It is clear that the bengf® of input fwe cannot be deprived ic the

purchaser dealer if the purchaser fdealer sati

purchasing goods, he has paid the amount of tax io the selling dealer. If the selling

dealer has not deposited the amount in jull or a part therect it would be for the
revenue to proceed against the seliing dealer”

67.Noticee submits that under the eariier VAT laws there were crovisions similar i

Section 16(2) ibid which have been held by the Courts as unconstitutionzl. Soms
of them are as follows
2. Arigse India Limited vs. Compmissionar of Trade amil Trmee Madkl
2018-TIOL-11-8C-VAT was rendersd Taveorable o Jw assecssssc. This

_'l
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decision was rendered in the context gf

o)

Added Tax Act, 2004 which is a similar provision wherein the credit
availment oif the recipient is devendent on the action taken hy the
supplier.

b. M/s Tarapore and Company Jamshedonr v, the State of Jharkhand -

2020-TIOL-G3-HC-JHARER ATV AT This

sl

context of section 18 (8}(xvii) of Jharkha Act, 20035
similar o the above provision.
The decisions in the above cases would be equally applicable tc the present

context of Section 16(2} {bid

68.Noticee further submite that ¢

APy ey 4

reconcile the invoices reflected in GETT.2A ve ZETR-GE iy alse

the proposed amendment in Section 16 of T Aot Z0L7T - 1

2021 as introduced in Parliament. Hence, there is no resuirement to veverse

any credit in absencs of the legal .




69.

70.

71.

Similarly, it is only Bule 36! of JEET

09.10.2619 hes mandated the counditivs: of vo

GSTR-2A with Adhoc addition of the 00% (whick was Isteyr changed o 10%

& further to 5%l. At that time. Thse dated
11.11.2019 categorically clavifizd that the

only for the ITC availed after D810 2019 and

denial of the ITC for non-refiection in GETE

subiect pericd.

— . ey
> Fles T

Noticee submits that Rule 36{#),ibid restricts the 1TC o the

uploaded by the suppliers. However, such res

of CGST Act, 2017 as amended mors sg wh
which requires the invoice matcniag is kepi in ab
2 & Form GS8TR-3 which irmnlements the icveice matc

pri- ]

was also deferred. Thus, the resiviction under Rule

parent statute {CGST Act, 2017} and itisultra vires. In this regard, reliance is
placed on the Apex Court decisicn: in the case of Uniien of Indiz Ve 8. Srinivasa:

2012 (281) ELT 3 (SC)wherein it was held that “If o rule soes beyond the ule

making power conferred by the siatule, the san

rule supplants any provision for which power has not been confe

ultra vires. The basic tesi 1s te determine cnd consider the scu ze ¢
relatable to the rule. Similarly, a rule must be in accord with. the paren: statute as i
cannot travel beyond .7 (Para 15).

Once anyv rule isultra vires,the same need not bhe Dilowed. Henca, ih=
proposition 1o deny the ITC stating that invoices not refl
1o be dropped.

Noticee submits that the aforesaid | be valid onlv I the

provisions of the Act envisage sucn e
of the CGST Act, 2017 as presently applicable provides that a registered person
shall not be entitled to ITC unless he satisfies the given four conditions, A permsal

of the said provisions shall reveal that none ¢f the conditions nrovides for the

furnishing of the details of the invoics in GSTR 1 by the vend

that the actual payment condition urnder clause (¢) cannot bo inferred 1o include

the condition of the furnishing of the details in O8STR 1. Izis fort
7N
z'.l " \
{ f




that the furnishing of tt
2017 which is distinct and a® ¢

return and payment cof tax

u/s 75 by virtue of Finance Act, 2021 to the efisct that the auprassicn “self-

2oy TR
OF DI ""

assessed tayx” shall include the tax

o, e S I e e T el

supplies furnished under section 37, but noet Hiclnded in the retven fumished

]

under section 39 and

shall vermit the direct 1e

also confitins that the declaration of e deigils w/s 37 in GETR 1 do nov conddm
the payment of tax. Hence, it can be statec that in absence of any provisions in

S A

the Act enabling the formulation of Rule 28(4),

invalid.

72.The aforesaid view has also been recognized as evident {rem the ravonaie for the

74 Noticee submits that based on the above subiaisaicns, it iz ¢lsar fnat the T

e mmins tes

amendment under discussion (i.e., clause (a2}) as exnressly atated i the

of the GS8T Councii meeting. The agend

said gap between the Act and the Rule

is aimed to “to complete this linkage of cutward suppies declared by the supslier

=L - - |-r-rﬁ ,

with the tax liability, by alse limiting the credit avated in FORM GETR ¢

reflected in the GSTR2A of the recipisnt, subject fo the

availabie under rule 35(4)”. Hence the amendment by v y il {3 e B0 A
conclusion that the provisions of Rule 35{4) shall not be vahit ol the e
is notifie

73.Noticee submit that Section 38(1} of the CGST Act, 2017 permits the nent o

wnereol

declare the deiails of the missing invoices in G3TR 2 znd clixa the ULV
subject to eventual matching. Clause (aza) on the other hend seeks o allow the

o, . T

ITC only if the details are furnished by the venders. IHence, Noudeose sulboit

§
f]
1]

R e ey
: NnoT mak CHBLY

the law is asking the recipient io dec the impossible by

QT O -

provisional claim of ITC by filing GSTR 2 and asking the vendors o accepn the

)

liability and (b) determining the eligibiiity solely based on filings done hy the ¢

vendors which are not in the conirol of the recipient. Zince. bassd
doctring of supervening impossibility tha® the ITC of thz genving vecipient cannot

be denied by virtue of the provisions of clauss

availed by the taxpayer is rightly eligible and there i3 no reguirsment o pay any




79.Noticee submits that one also needs w consider that articlc 2635 of ™

Constitution. which provides that nc tax shall be levisd or noliected smcent b

A

authority of law. Hence not only the levy bui even the collzition of the o

be only by authority of law.

In Re: Non-reversal of ITC on receipt of Credit Mote:
80.The impugned nctice has alle

1,69,159/- (CGST Rs. 84,

March 2020 and is alleging to reverse the ellened hreguwiar 90 i rermns oF geotion

onder section 30 and

73 of CGST Act, 2017 along with applical

is also imposing penalty under section 122(2)(a! read with section 73 of CGST Act,

2017.

81.In this regard. it is submitied that the Ngdzee is
of Rs. 1,69,139/- vide DRC-03 dated ‘Copy of the same is

enclosed as Annexure-

In Re: Short payment of Intevast towards /o
82.The impugned notice nas ailleged that

delayed payment of tax for the pariod July

to levy an amount of Rs.1,420/- {CGS

section 73 of CGST Act, 2017 along with appi

penalty und ction 122(2)(a) read with section 73 of CGET Agy, 2017,

tion 50 of OGS

83.In this regard, Noticee would like e bring io veur

Act, 2017 provides for interest on delay in payment of taxes wherein the first

aryale T3 BT e vveiad

proviso provides that interest is apnlicatle oniy on such Hebillyy whick was

discharged using elecironic cash ledger. The fivst proviso has been inserted

o~ - ey
P .

retrospectively with effect from 01.0

.),\ l 7

84.During the period July 2017 to March 2018 Noticee has slready dlschavped
interest on liability discharged through elecironic cash ledger wiile Hing th

GSTR-3B for the month of September 2017. In subseguent manths, Notices has

discharged their liability through electrenic ¢

calculated only on tax paid using cash ledger, ther T ol
mterest as pointed out in the show cause noves. e TOE
further proceedings in this regard.
P
;
\
\-.‘___’



85.The imipugned notice has alleged rha".“. thg I

es under RCM for the peried Jul’l
Charges under RCM @ b t

2/- {CGST Rs. 2,2C8 /- 2GS

amount c¢f Rs.6,412/-

86.In this regard, the Noticee is meking the vaym

DRC-03 dated (Cony of

In Re: Irregular availment of Input

87.The impugned notice has el_egerl that the Noticee has

g =

44,160/~ & SGST- Re

(CGST- Rs.
section 17(5) for the per

T

had an intention to evade paye

terms of provisions of section 122{2)(b) read with

2017.

88.In this
an amount of Rs.

No.AD36001200008202 [Copyv Attached

58,320/- ihrough

t Pax Credit

TE0 S

regard, Noticee would Yke t¢c bring to v

requests to drop the demand m this regard.

In Re: Penalties and interest
Imposition of interest is not valid
89, Noticee submiis that Notices is ¢f

v gayey d
PSS

“O "f"&' EINnent

Noticee is not required to reverse and there is 1o s

the guestion of interest and penally dess

corvollary that when the princi’;::al is 7ot

9)

paying any interest

Processors Vs UG

Q0. Further, Noticee

Hable to interest under Section 50 of CG3I

pertinent {o examing

ready reference

(1YEuvery person wwho is Hable tc pay

this Act or the Rules made thereunder, but faiizd t

oyt 7. i
within thez serio

thereof to the Government w

nd penalty as hel

-

VoA, S
2 g nmni
L Ca 1l
L

t of ths saroe of Rs,

LI sEme 18 A5 ABneiInye-
[ O ey - al;‘i‘ "
PRECTLON Lo
PP | P I a0 7 TR a5 i
availed ITC of Re. 83,320
the provigons ¢of
£} the Noticee
gL &
2O TG
- ~ L2 L 7 S T T
section 74{1t ot e CCST Act
urnotice that Molices g e EBE
: C 07 3% ride  ATN
DRC-05 on 07.01.2020 VIUC  Huun
a8 Annexurs o fignge, NOTeee
-
A TEn £ gty e S s SN (i
beliel thati the fnput aveilsd b
+ novrment of ST thierere
aort DAYIRCHL 0o b, HICIGI91E,
not srise. s 4 patura!
payapls [hers cad DE no 3
d Ly the Supreme ot
Poyen o L
s s 1
QY A g O 7 4+ 4 i e
roAct, 2017, in this regaz @, it is
Act, 2017 which is extracied heiow &
o i s et I . 1. 47 B . A
LHEC Rolordsnes i LS ETRUESIONE o
e flelenga
& 2
1
e
1
P |
R T
./ -
p; -
o L



91.

92.

93.

Jor which the tcuc or any part thersof remeing unnaid, soy on s cwn
interest at such rate, not exceeding eightesn per cent., ©.s may be notified by
the Government on the recommendcations of the Counc

may be prescribed, | hich suech 1ase i
due to be paid
2 T e BrEG

(3} A taxabie person who makes an undue or exgsse dar
: B

under sub-section (10} of sectior. 42 or undue or excass “eduction in guipit

tax liability under sub-section /10) 6f secit

undue or excess claim or on stich undie or excess r

may be, at such rate not exceeding rive

by the Govarnment on the recomnendation

Noticee submits that on carefu! perusal of

envisages_the payiment of interest only in case of failure to pay tax o Covernment

and for the period for which it rernsins unpaic. In the s2id section, if

reference as to how to compute the inferest pavable. Furthermore,

though envisages the period from which ithe

empowers the Central Government to prescribe the metnodo ogy of computation

of interest. However, during the dispured neri

the Rules, thereby the interesi computed in the mpug

1

bv any provisions of law since the time is not

and manner is not prescribed so far. Accordingly, the Impugned notice o thaes

extent needs tc be set aside.

Noticee submits thet it is ssitled position of law i

measure fails, the levy also fails, as laid down by

case of B.C. Srinivasa Setty 1981{2) SCC 4450

to compute intersest is not set out, the levy of inte:

Without prejudice to above, Noticee further subsnirs tha

CGST Act, 2017 cannot be made applicable for the recovery ¢ the interest in the

instant case as the said sub-section specifically included to recover the in

under section 42(10) and ssction 43{10) whi vete mot & lozge vel g
is clear that the sub-section (2} giso fzils to recover the inve it § P
payment of tax, Once che provision baged ey
not correct then the impugned notice fails and
//'
Fd "y
H &
.“\.‘_4_,,.




95.Noticee submits that the impugned notic

97 . Further, Rule 88B of CGST Rules, 2017 wes amodiced widd. ¢

94, Noticee submits that Su-sectinr N cass
of matching and reversal of T’ fs wiit
Lability in case of matching, roversal and reclaim of reduction m output tex
liability which were not vet enforced % niersat wr Bactian: GRE3) is

not applicable for any instances. This shows that Secdon 56{3} is applicable only
for specific case and is not applicable for ncn-pavment of tex and for non-

payment of GST.

Act, 2017 to demand the interest which is nct co

£ CERT net

submits that the Section 50 of tne CGST Acty, U
similar to Section 9 of CGST Act, 2017 which or

74 can be invoked only for recovery of suck created dehiliny.

retrospective effect from Q1.0
notifled through Notificationn No.

interest is liable only on the portion of ITC utlized &nd no interest is lzcie oo ©

mere availment of ITC. The amended provision reads as under

“2) Where the input tax credii has been wrongly avdiled and utidsed the re

person shall pay interest on such input iax credit wrongly cvailed and utilised,

at such rate not exceeding Twenly-jouir per cenl. as mal e nodan

Government, on the recommendations the Council, and the interest shall be
calculated, in siuch manner as may pbe prasoibe
Thus, it is clear that interest is not applicable on availment of ITC per =& but the

utibization of ITC

July, 2017, vide Notification No. 14/2022-Cantral 1ax dated 0507, 2025 amating
!

the manner of caiculating interest on he Wi

clearly provided that ITC said to be utilised only wien ihe closing balance ol ITC

falls below the amount of wrongfizl ITC. The relevant extracty ave given belovw:

“(3) In case, where interest is paycable on the omount
availed and viilised, starting for the nericd rom ¢

wrongly evaiied input tax crecit fll the date of




payment of tax in respect of such amount, at such rate cs nay be notified under
said sub-section (3} of sectior: 50.

Explanation.—For the purpcses of this sub-rule, —/Ifinout tux

wrongly availed shal: be consiruer

balonce in the eiectronic tertger falls below ¢Ehe omount

of input tax credit wrongly  cwalicd,

utilisation of input tax credii shail

the balance inthe electronic ciredil ledger

of input tax credit wirongly availed,

(2) the date of utilisation of such inpud 7ox

moer seorior.

(a)the date, on which the return is due to be furnished urder sectior. 39 or
seris egrlier, iF the bolance !

actual date of filing of the said return, whichst

the electronic credit ledger fTills

availzd, on account of payment

(B) the date of debii in the elecironic credii ledger when ihe baiance n ihe
electronic credit ledger falls below the amount of inpul e credit-wwronzly

availed, in all other cases.;

Imposition of penalty is not valid:
8.Further, Noticee submits that the impugned show cause uctice hwad not

U\—‘.
™
i
1
3
:

h

discharged the burden of proof regarding

CGST Act, 2C17. In this regard, Noticee wi

case of Indian Coffec Workers’ "‘o—uj:-. Society Lid vis C.

by 2

2014 (34) 5.T.R 546 {Al}; it was held that “% is unjustifizd in ¢bsenes o

]

o~ - Ty < %
ior 7& of Finonoe

on fundamental conditions for the imposition of penalty ur.der Sect

Act, 1994”,

GO Noticee submits that Noticee isof the bonalicde belief that

the Noticee is in accordance with law. In this regard, Neticee submiis that the

b ad Grl

penalties shall not be imposed when the Nevwces has act

Hence, the penalties are not applicabie.

100. Noticee submits that the Supreme Courl in case of CIT Vs Rellence 2200
Products Pvt Ltd (SC) 2010 (11) SCC (762) while examining the imposition of
penalties under Section 271i(1}c] cf Income

are not applicable in similar circumsiancss.




101.

102.

103,

104.

Noticee submits that from

penaities cannot be imposed

ITC which was not acg

assessee has acted oo the

case also, Notice has av

672 5 ERA AR

gligible which was not gepErtment.
circumstances, the imgpesition iz not warranied and the same needs
to be dropped.

Supreme Court ir

Noticee submits that it is perin

the above-referred case has held

Ao memam T s e e 1 . citine AT e e e
s not applicable for the imposition of penaldes.

(0

though the mens rea i

Noticee submits that GST bpeing a new

the initial years of fmplementation s

that they are under bonafide belie! that I
penazlties shall not be imposed. Further,
the due dates & walving thie late ‘ees
compliance and in these circurastances Lnpos

n

on bonafide belief is not at all correct and

In addition t¢c above, Moticer subraits that

discretionary powers, discretion has to be exercised by appriication of mind and

- s eonttr, [ Fiae

35 S B + mndta Fnd 2 e
by l"“COI‘O_H’lg reasons 0 Dromole I2irness, _,af‘::;u( ‘u_‘.L' LA R e I (L R

regard the reliance is placed on the judgement of hon'ble Supreme Court in the

case of Maya Devi v. Ra] ¥Kumar B

No.10249 of 2003] wherein it

ML, s fiessn i3

pronocuncements unnecessary

eloquentiy said in support of the n2ad 1o i Tigide ourss
« ‘r',' L;‘_, pa =10

and statutory or other authoriiias

may mention is that ir. ¢ system govsrnad o
absolute or unbridled pcower exercisable ci the widms ans foncier of fg

repository of such power. There is nolning ke a vowsr wwthour

constraints. That is se even when a Court or osther autherity nay e

CE €Yart-B8a UL DN TLE

wide discretionary power, for even discretior. hid

recognized and sound jurisiic principles with o view *o promoting foimess,

inducing transparzncy and 4




105.

106.

107

108. Noticee subimnits that Fena

109.

Further, Notices extracts the meaning of

2017

-

Explanation 2.—For the purposes o) ihis Act, the expression “suppression” shall

ey s Ay

mean non-declaration of facts or informatior. which a taxable persoi is requirad 1o

declare in the return, statement. repor! or ciny cther document “unished under this

Act or the rules made thereurder, or failurs to fiovish any infermarion on bel

asked for, in writing, by the proper officar.

Noticee submits

CGST Act, 2017, 9t « &
uiformation reqguired 1o be declarsd i the reityn or f2ucs: W furg a1

information cn being asked for, in writiag by the prover officer. In the present

case, Noticee has declared information iz thelr returna

O R 3 s

'y ot o) o -y -~ . - Bt ;
required information as and when called for by the deps

o %, T Iy oy o~ g ey A g e 5 LS, CHROR. ST | Vo T,
HUTERET, the audited financial siatements weora also submitied. ens e, e

Noticee has suppressed the facts & not at 2ll tenale.

BOS2U 137 eCMNIOR] oF VEmiad

Noticee submits that no penalty sbhould Le

3 -. ey A r
lows fromm the |

-.. gl
Jrtn

breach of legal provisions or where the Lreach

that the offender is not Hable to 2ct in
~1GTE DY LT, LTI

Relied on Hindustan Steel Litd. v, 8tate of Grinse -

{8.C.}

punishment for an act of deliberate decertion [ o
evade duty by adoptng any of the mean: loned i e secuon. Bona Sde

belief as to non-taxability of service cannct be reason for imuosiden of the

AT CAAIL SO 8T

severe penelty. In this regard wishe:

gn -~ FHyaEl YA T ~ g R N ..,. o Bemr Y
& Weaving #ills {2002 (288} K.L.T. % {S.C.)&Commissiener 0Of Jentral

a e wh e

Excise, Vapi Vz Kisan Mouldings Ltd 2610 (280}

Notcee submits that this is not the case of W of the

penalty under Section: 74 of
discussed how the ingredients of Section 74 of the CGST Act, 201
the present case and as to why & how the penalty s o

case. The impugned notice haéd imposed peralty u/sec

= -3 L P ey i FRFE IR R N A AL R SiHE L e
specifying that the discrepancy was poticed o'y LU
]
~ P
v ! ~
) ,‘,
g ’ -




3 L1

11

113.

s rerpTras
T

facts by DGGI Hyderabad., Whern in Sor s 2008
belatedly by paying aporopriate tax.
. Noticee further submiis that it was held 1o the case of Cotlector of Custom

Unitech Exports Lid. 1990 {108} E.L.T. 462 {'T‘r."f-m.eai} hat- P fx sefiled

position that senalty should ncl 2F lswy, T
F = de ‘jr“ﬂﬂ"r =z

penalty is not a source of Reverue. TF

upon the facts and circumstances of the case that there is a clesy finding by

Ay o T N S -.-—_.,1
does net waivact the imnosition of penalty, The

authorites below that this case d

& 1. o~y ~lp e - -
Elren Mo
LILE LD EENE

respondent’s Cournsel hos alse

Court in the case of M/s. Praiibhe Fracessors v. Tnion of India reported in

1996 (88 E.L.9. iZ {S.C.

contumacious conduct or a delibesrate viciation of the mrovisions o

particular staiute” Hences, Penaity

deliberate defiance of law evern il the statute nrovides for 2 pensaioy.

Noticee submits that the Supreme Court in case ¢f Price L6
Pvt. Ltd Vs Commissioner of Income Tax, I B.L2430 N 20760 of 2050
held as follows

“20. We are of the opinion, given the peculicr facls of this cass, that the i

of penalty or. the assessee is not fustified. We are salisfied thas

commitied an incdverteri and hona fide error and had net

attempled to either conceal its income o7 flomish
2. Further, the Noticee submits that impugned notizce has ;8 ser S

Rs.1,21,41,750/-, Re. 19,82,815/- & Rs. 88,320/- towards tax besn shoert paid

under section 74(l) read with section 12220} of ©
TSGST Act, 2017 for willful misstatercent or suporession of zcts to evade tax is

incorrect.

The relevant extract of section 12
appreciation:
122 (2) Any registered person who suonrliss any poods o seviicas or both

on which any tax has not been paid or sror-paia o errenecils!

or where the input tax credit has been wrongly avcilad or wtilized -




S T S~ e TN E A 1 TS T ma o Gty B . LI £
{b) for reasorn of fraud or any wilful misstatement or suporession of

to evade tax, shail be linkbie 19 a venciiy equal

<7 7. i — PSR S S, NN, W S W, (8
the tax dua jrom such person, whicheveris higher,

114, In this regard, it is submitted that the penalty u/s 122(2)/

by the department is not attractad to

(i) The person must be regisiered witn the GS

(ii) The person must supply geods or sezvic

(i) The tax 1¢ not paid or short paic or @
wrongly availed/utilised.

£

(iv) Intention of fraud, wiliul missiat

tax skould be there.

115. In this regard, it is submitie
audit conducted by the departroent. No information has heen conceslad by the

Noticee. Morecver, all the disclosures he

L ReIOre e 4cpe

already and the amounts where nformation was called for has been paid vide
DRC-03%s. Thus, the imposition of pensalry is bad 1 lew and is reguested o be

dropped.

116. Noticee submits that suppression or concealing of information should be in

R o Loom o TmEE 1

conjunction with an intent {o cvade the paymenc of e is & requremant for

imposing the penalty. It is a setiled proposivion of law that when the asse

acts with a bonafide belief especially when thers ? y stalite also
law being new and not yet understoocd by the o fere ot be

an intention of evasion and penalty cannet be levied. I s regerd Nedeos

wish to rely upon the follewing decisions of the Sun

<

i.  Commissioner of C.Ex., Aurangahad Vs.

—~

.  Hindustan Steel Lid. V. State of Orissa — 1978 (2) EL

. Colleetor - 1GO7

J
-
&3
4

P

i, Alcbar Badruddindziwani

™

iv.  Tamil Nadu Housing Board V Collector - 1980 (74} ZLT 9 (8C;

117. Noticee submits that mere non-payment/short payrment of tax per se does not
mean that Noticee has wilfully contravened the nrovisions with e Ind=ny o
evade payment of tax. In this regard, relisnce is

v. Commissioner 2013 (288) E.L.T. 161 (5.C.0




118. Noticee submits that that notice tnder Section 74 oo ba o iescad only wien

something positive other than mere izacil

.
)
y
)

manufacturer/service provider is proved - Conacious o defiperane withhnlding

of information by manufacturer/service oprovider nzcezsary o inveks

suppression of facts and inten

vishes to rely on CCE, Chemphar Drugs &linimenis 1989 40} B.L.T 276 (3.2].

119, Noticee submiis that the intendon o 2vaGe o
b

At o F T o 1o e e
CE BB S POs & Baer:

¢ sometning more e, that Noticee must Le sware thay g

to pay tax. It must

was leviable /credit wes inadmis
payment of tax. Evade means defeating the provision of the ‘aw of paving tax
and it is made more siringent v e cse of word ‘ioment’. Wharm fhers s

scope for doubt whether tax is payable or noi, it i3 nor ‘intention to evade

payment of tax’. reliance is placed on Tam Nad: Soeard v CCH, 1
(74) ELT G (SC}.
120. Therefore, on this ground alone the penally nreceed: unce - of

Section 122 (2} {b) of the CGST Act, 2017 naeds to b sat anlde

121, Fuarther, the Noticee submits that Impugned notice has iroposed

Rs.27,16,554/-, Rs. 38,58,144 /-, Rs. 1,869,180/~ & Rs. 6.1/ towards uon-
payment of GST under section 73(1} read with section 122(2)(a} of the iGST.

CGST Act and TSGST Act, 2017.

122. The relevant extract of section 122{Z){a) is 1z

appreciation:

122 (2} Any registered person w i bot
on which any tax has not been el

or where the input tax credit ha

{a) for any reason, other than the reas

misstaiement or suppression of Jjocts 1o

penalty of ten thousand rupees orte

person, whichever s ugher.

123. In this regard, it is submitted ¢ &
audit conducted by the deparoment. No infur e
41




Noticee. Moreover, all the disclosurss has been nut for

already and the amounts wiere mnf

DRC-03’s. Thus, the imposition of peiis 1s bad in lew
and is requested to be dropped.

In re: Penalty vnder section 125 is not impossible:

124. In this regard, Notices wish ic exiract Section 125 for casy seferancs

125. General penalty. — Any person, Lk sage-dny wfine vrou av
this Act or any rules made thereunder jor wingh no penally is separately
provided for in this Act, shall bz liabie i & penally whici. ~uay exiznd 1o
twenty-five thousand rupees.

125. Noticee subrmits that from the above-referzed exivact, it is ciear s e penalty
under Section 125 can be imposed only when no penalty is sepatately providea
under CGST Act, 2017. However, ix the instant cass, has
proposed the penalty under Section 122 of CGST the
proposal of penalty under Secticn 128 iIs 20t corrsct ans saIne seeds e he

dropped.

Notice submits that from all the above submissions, it 18 clear thet

f—t
o
&

of penalties is not warranted therefore the mmpuvgned notice needs

dropped.

127. Noticee craves leave to alier, add to and

128. Notdcee would also like to be beard in persomal. befcre v order Leing urssad

in this regard.

il. f. £ - - -
i Anthorised 85
b i ~
. M"/ e ol
- -



BEFORE THE ADDITIONAL/JQINT COMMIPIGNIR OF CONTRAL TAZ
T PLOOR, BASHEERBAGH, SE"(_':LT?\""""‘q ABP G8T CONIRMISIOE
EYDRREA

T et g
lrodnee

Suh: Proceedings under Show CALEE
20230556YSO00000R958 dated 19.05. 2053 fusued o

I 3
and appoint M/s. H N A & Co. LL?
Chartered Accountants, Bangalore or thelr
act as an author;zeﬂ representative nnder
of the following acts
a. To act, appear and ¢l

or any oth ot
and take ba:k doc

b. To sign, file verify and
revision, restoraiion, witl
and effidavits ete., 25 1

from time to time.
c. To Sub-delegatie 2l o
I/We do hereby agree 10
representative or his substitute
me/us for all intents and purposes
This authorization will remmain in foree il it is

la ad

Executed this on Hyderabad

I the undersigned DartnC" of M/s. HN A
ASSOCLatLS LLP), Chartered Accountan T.';, do
LLP is a registered firzn of Chartere
Accountants holding certificate of }.Aacticr‘
proceedings under Sectien 116 of the SG3T Act, ?(‘
on behalf of M/s, H N A & Co. LLF. The firm will
partners or Staff members who are qualified o rep
Dated: _ .07.2023
Address for servica:

H A & Co. LLP,
Chazrtered Accountants,

4th Floor, West Block, &nushliza Pride,
Above Himalara Pook World,

Road Number 12, Banjara Hillg,
Hyderabad, Telangana 300034

I Partner/employes/associate of M/fe, H N/
proceedings in terms of the -e‘%a;m law, als
appointment.

S.No. Name | Qualification |
1 | Sudhir V 5 i cA :
2 | Lakshman Kuwar ¥ | CA :
3 | Srimannarayana 3 | CaA |
4 | Revanth Krishna K . -
5 | Akash Heda { CA i
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In Re: Excess availment of T8 in (

37.The impugned notice has we N V&
GSTR-3B when compar Judy 2017 o Maich
DR oan 1 AR
FEN g LT L Tyl =

2020 and is proposing

3,77,768/- CGST - Rs.17,40,188/- & SCG3T - Re.17,40,188/ - 1n terms of secuon

73 of CGST Act, 2017 along with a ider section 50 and
is also imposing penalty undsr sectinon 12 with section 73 of CGST Act

LA

38.1In this regard, Noticee would like to bring to your notice that the impugned show

cause notice has consicered only tha iS5 & leus ion. &2
T SXCESS

basis for a particular year, the differsnce is very iess and in fact there is excess

reflection of GSTR-2A ulv 2017 & i VIIETEES
impugned notice has stated that there is a of Hsd4.274/- of 1G8T,

Rs.6,06,093/- of each of 3G8T and CG3T.

Ay

39 . Noticee woulad lke to submit

consolidated bLasis,

(IGST - (48,820.95) CGST - §,15,444

disputed by the impugned notice

e
3
b
n

'
e
2]
3
ja
=
il

showing the details of ITC availed in GSTR-3B, ITC reflected

differences along with the de¢

40.Without prejudice to the above, Noticee submits o
due to non-reflection of invoices in &GSTR-24 23 gl o
Section 16 of CGST Act, 2017 has besn sadsied.
GSTR-2A cannot be taken as 2 basis to deny the [TV

41, Section 42, Rule 69 of CGST Ruies, 201’

period.

41.Noticee submits that the condition ‘or avaitment of

that credit availed

notice has alsc not




T T R h T et ? . L s iy
etinder recuires tnat credit can

Goods and Service Tax, 2017 or riles mads 1o

be availed only if the same is refle
on such allegation, which is noi envisaged under ihe provisions of the
CGST/SGST Act. Extract of section

“Section I6{2)(c} subject io the provisions of

P
= dnm ey
il 2OV

charged in respect of such supp.?y has been actually

in cash or through utilization of input tax credii wd

P
suppiy;

-

42.As seen from Section 16(2)(c), ITC canr be availed salject to Secton -

of e O

=8

Act which deals with the claim of ITC and the provisional acceplance thereof

“Section 41. Claim of input tax credit arad provizicnol accentanee thereaf

1. Buvery registered person snall,

restriciions as may

of eligible input tax, as ses{“-e;;*.:sessed, in fis return and such

credit leclger.

2. The credit referred {o in sub-section (1} shail ce utilized only fur

payment of seif-assessed oulpuil tox s per the requmn referred o in
< g 4] 2 - &

the said sub-section”

From the above-referred section, it ig clea S0 person is entitiad
to take credit of eligible ITC as scli-assessed all e & Wil e

credited to the electronic credit ledger on a provisioral basis

43.In this regard, it is submitied that Sectzion 4%, ibid sp;
matching, reversal, and reclaim of ITC wherein it was ci

every inward supply fumished by a ragistered nperson

corresponding details of outward supply fwmished

manner and within such time as may be prescribed.

44 Further, Rule 69 of CGST Rules, 2017

supplies provisionally allowed under

42 after thhe due date for furnishing

v

proviso to Rule 09 aisc states that if the time Hmit for furnisning Soins GSTR-0!

specified under Section 37 and cmeeified wner Seatiorn




40.

47.

43.

been extended then the date of s

credit shall also be extended accordingly.

.The Central Governmeni wvide Notification Ne. 1i9/20317-CT dated 08.08.2017
(5] I +ad OR OGS 5 ¥ Lol i L R T . NS NNO AN Gl PO N
20/2017-CT dated 08.08.2017, 23/2017-CT dared 05.06.2017, #4/2018

dated 10.09.2018, has extended ths time lmit for
3. PFurther, vide Notification No, 11/201
time limit for furnishing the details or returns under &

Section 39(1) GSTR 3 for #

)
(q]
3
r:;
T
W
e}
£
oy
.F'_
l"-.
13
]
P
=

subsequentiy.

From the above-referred Nortfications, it is very clear that the requirement fe file

GSTR 2 and GSTR 3 has differed for the period ,-_,"uly 2017 o Jdurne 2019 and

absence of & requirement tc file GITH

prescribed under Section 42 read with Rule 69 will aisc gzt a

inoperative.

Once the mechanism prescribed under Section

AT T

allowed ITC under Section 41 is not in operation, ine final acceptance of ITC

CAIl UAG Thioa -.--~,-.|:-|.7.‘L..-,f!.--

tinder Rule 70 is not possibie thereby the assssasee ¢ {

1L Lol Lids aViIoi izl L

atlowed ITC until the due date for ﬁliﬂg GETR 2 and GSTR 5 is notified. Hence,

there is no requirement to reverse the provisionel ITC availed esven th
supplier has not filed their monthly GSTR-3B returns @il the mechanism to file

GSTR 2 and GSTR 3 or any other niew meckhanism it mads available,

Noticee further submits that Finance Act, 2022 has omitted Section 42, 43 and
43A of the CGST Act, 2017 which deals I'TC matching concept Notces sebmits
that the substituted Section 38 of the CGST Act, 2017 mow atag
eligible ITC which is available in the GSTR-2B [Auto generated statement) can he
availed by the recipient. Now, GSTR-2B hag become the main document rlied

upon by the tax authorities for verification of the accurate ITC claims. Hence,

omission of sections 42, 43 and 434 has elimiinaied the conceut of the noovisions,
ITC claim process, matching and reversals. X
e
/ R
!




49.0nce the mechenism prescribsd under

allowed ITC under Section 41 is not it ouersiicn. and has

Finance Act, 2022 the effect of such oraissiaon without a

the above provisions was not in exastence or never existed in the

request you to drop the proceedings initiated.

50.Noticee submits that Section 38(1) oi the CTST Act DT as nnde
“SECTION 38. Furnishing deicils of fnward supplies. — (1) Euery reg

a4

person, other than an Input Service Distibutor or o non-resicant taoable verson

or a person paying tax under the provisions of secion 10 or section 31 or seciion
52, shall ver‘:ﬁ.j, validate, modir’y or delelz, if required, the details relating io

o

g

of section 37 tc prepare f

notes and may include therein, the deiails of imwerd plies aricl credit or debiv

nctes received by him in respect of st
by the supplier under sub-section (1)

T2 e oot
. T S N il 3

Therefore, the aforesaid provisions mand

the details of the invoices not declared by the vendors., Further. the 00 so

c

declared is required to be matched and confirmed as ner provisicns of Sec. 47
and 43 of the CGST Act, 2017. Hence, Notices stubmit that na ane hand the law

T

allows the recipient {o even claimz ITC in respect of the invgices for w

details have not been furnished by the vendoys

the CGST Rules, 2017 which deals with the proc

does not provide for its filing at all but only orevides for th: autc-posuiation of

the data filed by the vendors in GSTR 2A/2B. The same thergfore cle

contrary to Sec. 28 discussed abaove.

The Section 38 read with Rule 60 had prescribed the FORM ¢
made available till 30.09.2022. Notification No. 20 Central
2020 has substituted the existing rule to w.e [ 1.1.2021

requirement of Form GSTR 2 necessary in order to ¢ue compl

In the absence of the said form, it was nol possible for

with the same. Further, Form G8STR 2 has bezn amitted vide

19/2 Central Tax dated 28.0€.2022 w.e.f 01.10.2022,




52.Further, it is submiited that Section 42 Cleard

procedure of matching, reversal, aiid reclanr of ipul tax o5¢
inward supply. However, Section <42 and Rule 3¢ o 71 ] Besn o et

01.10.2022.

N~

53.Noticee submits that the Rule 70 ci

acceptance of input tax credit and

and Rule 71 prescribes the commuzicaton and rectification of discrepancy &1 the
claim of input tax credit in forme 3T MIS-02 aad veversa! of claim of input tax

A

credit. Further, Rule 7C has been omitted vide Neotiicaton No.

Tax dated 28.09.2022 w.e.f 01.10.2022.

54 .1t is submitied that neither the form T

has been communicated to the Noucet
the condition given in Section 42 read with Rule 69, Rule 70 and 71 FHence

allegation of the impugned notice is not correst.

33.Noticee submits that as Secfion <41 zliows the provisicual

utilization of ITC, there is no violation of section 16(2}c) of GST Act

therefore, the ITC availed by Notces is righfy eligible. Hence, vequisst you to ¢

the procesdings initiated

56.The above view is also fortified from the press release dated 18.1

it was stated that “It is clarified that the ﬁ-!??.‘.isf':in(.,f of ovtward

GSTR-1 by the corresponding supvlier(s) and the facility to view the same iny FORY]

GSTR-2A by the recpient is in the nalure of laxpayer fucliation ord does ot
impact the ability of the taxpayer to avcail TC on selfassessment basis in

consonance with the provisions of saction

can be availed only on the basis o]

FORM GSTR-3B conducted pefore the cue date jor jiing of
3B for the month of September 2018 is unfounded as the same exercise con te
done thereafier also.

From this, it is clear that input iax credit can be o

)..

aprd Iy a = A e
oI

indicated in Form GSTR 2A znd hence *he rotice

=




