
M/s. Modi .& Motli (losturctions
Modi 1,,,,,,,;"r. I{anigun j. Sccundcrahad

Asscssfncnt vcar: April'2010 to l)cccntbcr'2O13lV A'l-
Slatcrrrcrrl of I;acts:

l) Thc- appellanl is a regislcrcd VA'l- dealcr cngagcd in the business of
constructiorl and sclling ol' Villas / Aparlrncnts in thc nante stvlc of
NIl.CilRl IIOMLIS at liarnpallr'. r'illagc. Kcesara Manrlal. IIR Dislrict an(l is
ari asscssce on lhc rolls ol thc ( l'(). M(i l{oad Circlc. llvdcrahatl (lbr short
C'l'O). u ith I'lN No 281t940971 S(r. 'l lrc appcllant ol.rtccl to pav ta\ .ri lr% ()r
1.259.'o undcr Scction .l (71 ld) ()l'(he AI'Vn 'l n ct. 1005 (ltcrcinaltcr rcl-crrctl
to as r\ct) rrnder crlrnltosilit,n stlrcrnc.

3) Clainring authorization ol usscssrrrcrtl liorn I)( (( l ) IlcgLrrtrpct I)ir ision thc
(' I ( ) M.(i.lload ( irclc c()nrluclc(l aLrtlit trrttlcr thc Pror isions ol Al' \rr\'l
Act.l()05 lirr thc pcriod April'2010 to December'2013 and issued show
cause notice in Form VAT 305A dated 18/03/20L4 p1opp5i11g tax ol'Ils.
tt7.70.1 1 7/- on thc contrirc(uirl rcccipts ol l{s.2.78.2.1.(XX),- firr tlrc r c-ar

2010-l l. l.(t2.37.627t- lor thc vcar 2Oll-12 I{s. 14. 14.09.612/- lirr thc vcar
2012-13 and Rs.4.32.4I .0(X),- lirl thc vcar 2013-14 (up to I)cc'2()lJ)urrtlcr
Scction 4 (b)o{'tltc saitl Act.

.l) 'fhc appcllant has lilctl tlctailcd ol'r.icctions bclorc C'['O against thc proposcd

levv oftax through lcttcr rcquesting thc CTO to drop tltc lrroposal of lcvy of
tax undcr Section 4 (7) (b). but to levy tax under Scction 4 (7) (d) ol'thc Act
as they are engaged in the business of constructiotl and sclling of Villas /
Apartments and opted lirr paynlcnt ol'titx under conlposition.

5) I)uring thc tirnc of pcrsorrrlel hearing, tlte appcllant has Iilcd llrthcr
ob.icctions through lettcrs datcd 1710612014 and reiterated its earlicr request

to adopt the contractual reccipts as 3.50, 89,600 for the year 2010-l l.

l) Irr thc cttttrsc ttl httsiltcs:i tltc ltIl.rcll:tttt cntcrs ittlo agrcrl IrlL'r)t $ith thcir
prospcctivc buvcrs lirr salc ol' Villas 1 Apartrncrrts akrrrc u ith ccrtilin
anrcrrities. 'llrc agrrcrncrrt ol sulc rlhicli is tlrc nrolhcr ol initial aercclltcnt
ctrnsists ol'the consirlcratiorr rcccivctl through sirlc ol' larrtl. tlcvcloyrnrutt
charges ol' land and c()st ol conslnrction ol' tlrc crrtirc hunqalos'. 'l'he

iippcllant has paicl Vz\'l rr ln. or I .lio.oorr thc total consitlcratiorr rcccivcd
fi'orn tlrcsc thrcc conrporrcnts ()l'thc agrccnrcnt.



(l ) .\l)|cllallt sUl)n]ils llrirt liorrr tlrc lrl,rrr c ltrrliIi: il is rltrilc clcar tilal i1-tlrc

l)ri,l)ct.l). is rcr.islcr.ctl .rrlr rrs a lrrrtl tl,.tru5 a s;rlc tlcetl :rrrtl t5crc js rt.
strl.rscqrrclrt rct:is(r'ation alicr corn;rlctit)n ()l cr',rlsttttcliolr tltc irlllllicallt
sltitll r'trsttrc Pll)lllcnt {)t l(lo ()l- 1.25". rrl total cottsitlcr:tliott tcccivctl t'l'

rcccivalrlc as;tcr tltc ittitial agrccrrrcttt ol salc. AP|cll:rltt stlhtllits tllat it
clltcrc(l illto agrcclrcllt ol'salc rvith its Irosllcctiyc llrtvcrs s'ltct'c itl lltc
stlc Yaluc ol land. rlcvclolltncttt cltargcs of larltl lirr lavirrg o['roatls.

tlnrins. parks ctc.. atttl cost ol- cottsIt ttctiott ;trc Illct]ti()llc(l itl tlris silrglc

rLrct rrrltrt 0l'salc agrccnrcltt. l:T ctt llrotrgh it clttcrctl ittlo itsrccttrCttl Iirr

c()nstntCli()ll urrtl agrcct'ttcttt lirl tlcvclolltncllL chlllUcs strllsctlrrclltll' lltc

lln]ount nlcntionc(l in thcsc t\\() aglcclllcllts has lllrcatly hcctt slttl"vtt ilr

tltctrrigitralallrcClllclltrrl-salcirtltlitlrlrslrartlVA'|.rrrl.li,orl.2.59,nttn
tlrc total c()rrsiclcratiorr rcccivctl as Pcr lltc ortgirral glcclllcllt ol' salc.-
ll.hus tlrc payrnctlt ol. 1ax ((rl l]i, or. 1.25g,. is us pcr (hc 1.I.ovisiorrs ol'

Scctirrrt 4(7) (d).

2) 'Ihc applic;rnt is not cligible t() opt to piry 49'" ol' 25Yo considcratiotl
rcccivctl torvartls corrstnrction ctrst tr), cxcitrding cosl of lantl thotrglr it
corrltl bc rcgistcrctl sellaratcly at ally:itagc.

3) tf'the propcrt)' is rcgistcrctl otrly as a lattrl tltrotrglt l salc <lccd itl thc

sccond catcgotl' ol trallsactiotrs cxplaitlcrl h)' tl.rc alllllicant atrd thcrc

is no subscrlrrcnt registration alicr corrrPlcliolt ol- constntctiort. thc

applicarrt shall cnsurc l)avlrlctlt ol' 19,i, or | .25'1,1, 0l-lotal colts itlcral iotr

reccivcd or rcccit'ttblc (as llcr irritial asl ccll'lcllI ol salc) bv u'av o['

ticrr,land <h.afi in Itrv()r.rr-o('('l()/ Asst. ( orrrnrissiolrcr coltcctttctl at lltc
tirrrc ol'cxcculiotr ttl'sltlc tlcctl l.rclirrc Strlr- Ilc.listral as nrc:rclihctl itl

clausc (i) ol sttl.r t.ttlc (4 ) t,l'Iltrlc l7 ol AI'Vz\ l l{rrlcs-l(X)-5'

It is again stlbnlittcd that appellant llas irritially cntcretl' iuto agrcctnetrt ol'

salc with tltc prospectrv" ''t""tt 
' 
*r'l'" i'i ttt" salc valuc o f land'

c)Apllcllarrtstrhnlitstltirtitrslritcrrl.thcsLtlltnissitlttstttatlcasahrlvcittlltc-' 
.,irii"t. rcplics it is sta(ctl in thc asscssrltcnl or<lct lllat thc luct ol-

ii.g;.tr"tl,i,, ol.tlrc hurrgakx,r, in liN,our ol tlrc prosl.rccliYc bulcr ulso. is

,*i'*t.,fr.s,nn,i",ctl llf ixltlucirlg tlrc llccc:ssai')' tlocrtllrctlts' lt rvits itlso

strltc(l that in Maytas case thirc cxistcd a tripartitc agtcctncttt' itr that'

lattcl owtlcr, clcvclopcr' u'."1 th" l.ruy"' ol-thc larltl irr (lrc llrst itlstatlcc' atrd

stlbscqucntly to, tnnttt't'"tin'r ol'a bungalorv by tlrc deve lolrcr and tlrat in

tlrc casc oll haud therc is no such tripaititc agreclnclrt. lt is statcd that thc

clarificatiou sotrght lirr i" ft'l/t Ivf 
^vi"t 

casc is trot al<itr to thc facts o['thc

casc on hand'

r)

\



2) 'l'hc applicant is not cligihlc to oflt to pay 4Vo ol-759i cotrsidcratiotl
rcccivcd torvards corrstnlctiotr cost b1' cxcluditrg cost of latltl thotrglr it
cou Id bc rcgistcrcd scpitlatcly at any stagc.

3) Ilthc propcrty is rcgistcrctl otrlY as a larrrl throtrgh ir salc (lccd in thc

sccon<l cutcgot'y ol'trat)sactiolls cxplainc(l hy the al-rplicarll atltl tlrcrc
is rro subsctlucnt rcgistration irliel' cotnl)lcti()ll ()l collsllrlclitltt. llre
applicant shall cttstttc l)a\.lllcllt ol'I!'i, or l-25i4r oI to(al c ott sirlcrat iotr

rcccivctl or rcccilahlc (irs pcr ilritial llglcclllcllt ot sillc) lrv rlal ol'
dcnt:trrtl tlrali irr llrvour ol (' l-( )/ Asst. ('ot ttttr issi<ttlcr cottcclttcti at thc

tirnc oI'crccu(ion ol-srtte tlcctl hcfirrc Stllr- Ilcgis(ral ;ts 1'lcscrihctl itt

clatrsc (i) ol stth rtrlc ('l) ol l{trlc l7 of'AI'VA'l l{11lcs.l(){}5.

ti) Apl.rcllarrt srrhnrils lll l Ii()trr lltc itbovc litrlins it is tltrilc clc;r: llrat il- tlrc

lir()l)Ct1\'is rcgislocti orrlr as a lltrttl tlttotttlt il sillC (lcc(l :ttttj lltcic is ttrr

stll)sc(lticllt lcgistrltlirrtt altct cottlnlctiotl ol cttllstrtlctirrtt tlrc lrllPlicatlt
shlll cttsttt c PllJ ll'lcllt ol lo. or I l5'1. rrl' total crtllsitlct'aIiolt reccivctl ot'

rcccivahlc as llcr tltc ittitiirl agrcclrrctlt ol'salc APPqlln"l :itrhtttits thal it
ctrtclctl irtto agrcctllclll ol salc rvitlt its Prrlspcctivc httycrs rrllcrc itt thc

salc vatttc ol larrtl. dcv c krl.rlttcll t cltargcs ol- lantl lirr laf ing rll roatls'

tllrils. parks clc.. arrtl cosl ol corrstlucti()n irrc rllctt(i()ltc(l irt tlris singlc

tloctttttcttt ol sltlc ltgrccttlcllt ll\'ctl thotrglr it ctrtct'ctl iltlo ilglcclllcnt li)r
Lrotrstl.uclion arrrl agrcctttcttL litr tlcvcloPrtlcllt charqcs stthsct;ttcltllY tltc

iult()unt rrtcnlionc:tl in (hcsc [\\'() ilgrCCtllcllts llas alrcacll llcctr sltolt'tt itl

tlrc origirrirl itgrccntcnt ol'salc arrtl it ltits Partl VA'l rri' ln.i, ot' l .l59,,ott

thc t.tal conaidet.ation rcccivc(l as l)ct thc original ag[cclllcllt ol salc-
'Ilrtrs thc paynlcnt ()f' lax ((r) 196 or l .25oh is as pcf lhc llrttvisiotts ol-

Scction 4(7 ) (d).

C) Apltcllant sulrnrits that in spitc ol'thc subtrrissiolts ntatlc as alrovc in lltc

.,,.ii.r. ,.pli.s it is stalcd irr (6c .sscssurcrlt or(lcr tltat l5c lirct .l'
rcgistraliorr ol'thc hurrgalo.r,r, iu liN,our ol thc prospcctivc httr,cr also is

rrrr't strbstarrt iatctl ll1' rultltlcing tltc ltcccssaly doctltttt:ltls lt rlas ltlso

statc(l that in Maytas casc t5irc, cxistcd a tri,ilrtitc ilSll cctllcllt. ill lhat.

iu,r.l un n"r. tlcvcltlper. and tltc btrycr olthc land in thc lilst itrstatlcc' antl

.r',i*"qr"r,iy lbt' cot.tstt'ttctiott o['a l)ungalow by thc dcvclollcr antl that 
-ilr

tlrc casc on irand tlrerc is no sucll tl'il)artitc aPrrcenlellt' lt is statcd that thc

.io.in"otion sought for irr M/s. Mayias case is ,ot akin to tlrc Iacts ol-thc

case on hand.

r) It is agairr subntittctl that appcllant has initially ctrtcred into agrccnrctlt o.f

.ri" i,irf-r the prospcctiv" 
' 
b'y"t' wlrerc in the salc value of land'

l
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dcvcloprncnt chargcs ol- land lirr laying ol'roads. druirrs. parks ctc.. and
cost of conslruction are nrcntionctl in this singlc docunlcnt ol salc
agrccmcnt. 'Ihis initial agrccl'nelrt of'sale is thc Iegal docunrcnt wlrich
spcaks about lull antl total considcration rcccivablc firr thc sale ol'
hungaforvs on which irppcllant has paid lax ki, 4Vo on 25oto of' total
consideration bascrl on this agrccntcnt ol' sale. rvlrich is the 'lltothcr
agrccmcnt'. lircn though appellant cntcrcd into agrcclrtcnt fi)r
construction and asrccnrcr)t lirr de'r'cloprncn( chargcs suhscqucntly thc
antounls nrcntioncd in lhcsc t\\'o agrccnrcrlts havc alread) bccn sho\tl itt

thc original a-erccnrcnt ol sllc (nrothcl or initial aqrccnrcnt) atrd appcllant
has paid VrII ,rr loo or I 15",, on tllc t()tiil cortsitlcration rcccivccl as |cr
thc original agrcclncnl ol salc. Ilttrs tltc l.rar ntcttt ol'ta\ rr 1'ri, or 1.25'ru

Il tltc appcll:urt is strictlr il\ l)ci 1lt(- t.rror isions ol'Section 4(7)((l).

g) Appcllant subnrits that in tirc cusc ril-\'lartus is that in hoth the situatiotis.

thcrc is 'inilial agrccrncrrt of salc'. ulticlt is gcncralll callctl 'ntotltct'

agrccnrcnt'. In thal aglccnrcnt thc cntirc Pricc lbr thc salc ol- lartd irs rr cll
us corrstruction cost is rlrclrtiorred. '['his lact has lrcctt alf]rntcd bv thc

authoritl, itsell'in the saicl lluling rs Iollos s:-

"ln clausc l(a). it is spceilictl thilt (lc\cl()pcr atrd tltc latttloutrcr harc
asrccd to scll thc propcrt\ c()nsislirtg ol a llnishcd ltottsc lirr il t()till Priec
spccilictl irr Schcrlulc I ol tltc lc.r ccrtlcltl. 'f hc spccificd pricc is fottntl
lo be thc lotal price firr lhc Iarrtl antl constrttction cost."

i) In support of appellant's argulnent thc dates of mother agrecment and

thc subsetluent agreements itt onc case are detailcd as under:-

To substantiate the fact that appellant has entcred into agreement of salc

with the prospective buycr in the llrst instancc showing the total value ol

.1

i

i
I

h ) 'l hus thc casc ol'N4ar tas is that s ltatcvcr hc thc situatiotr. tltc prospcctir c

hu)cr cntcrs into an agrcclttcnt lirr tltc pttrchasc ol'a Ilatibungalouivilla

Ior a speciliccl pricc. rrhich incltrdcs hotlt tlre valuc o[' llncl altcl

construction cost. Irt this nrothcr or initial agrccnlcnt the lull pricc is

nrcntioncd. As a cotrsccluctrcc tltcrcol. (herc is a salc dcecl lbr thc salc ol'

landiscrni linishcd strtrcttrrc atttl thctl a collstruclion agl'ecnlcnt. 'l hc

ACAI{ (Authorit)' lirr Clarilrcation and Advancc I{ulirre) hcld that in l
situation whcre the cntirc pricc is ntcntioncd in the initial aqrectllent. tax

is payable onlv (ll l% or 1.25% undcr Scction 4 (7) (d) olthe Act.



thc salc ol' land. conslructior.r chargcs antl tlcvcloprnent chargcs thc
lirlklrving is thc dates of a-urccntcnt:rntl tlrc anroultts slrou'n:

Agrcemcnl of salc dated 25/02/2008 in lirvour ol Mrs. [.J. K.
I)adma l.atha. I'lot No.73. adrncasuring 170 s. 1.ds. 'w,ith huilt up
arca of 1694 sq.h.

Agrccnrent ol' Sale dated 25/(\21200t1 (Mothcr Agrccnrcnt)
Its.39.78.000 rvhcrein the valuc ol' land of' lLs. 1.70.000i-. thc
dcvelopment chargcs ol- lts. I 7.1 5.000/- ancl tlrc cost cll'
construction of lis.20.93.000,'- t()taiinq to lts. 19.78.000f
Nas nrentioned. 'l'hus appcllant has alrcad\ sold tlris villa lirr a

total considcrati()n trl' Jls.--l().78.(XX)i- o,r l5-()2-200tt.
Srrbsccltrcnt lr . tlte lirllorr inc asrccnrcrrts lrlc lradc.

Sllc tlccrl Ii'r sulc ol'larrd dt.19 0i l0()S
,Agrccrncnt lbr I)cr.clopnrort charscs rit.l9 o.i l(X)i{
n s.rccnlcnt lirr construction dt.ll)i0-l l0()li

Salc dccd lirr srle of latrd dt.03/ I I /20 I 0

Agrcctrcnt lirr [)evelopntcnt chargcs dt.0ii I L'201 0

Agrccnrcnt f'or construction dt.0l/l I '20l0

I{ s. I .71).0O0

lls. I 7. i5.()(X)
I{s.20.9-i.(){X)

llrc copics ol'thc abovc tkrcrrrncrrts arc cncloscd as Anncxure-l
lirr thc rcar l0l0-ll. Sinrilarlr lirr thc rcars 20ll-ll. l0ll-li
and l0l-1- l-{ thc lirllou inc. arc thc sarrrPlc t[rcurrlcnts.

r\srcclrrcI,rt ol Sulc tlutctl 11, 1;t7 l{)l{) (Motlrcr Agrccnrcnt )

Ils.l().71(.(XX) r'r ltcrcirt tltc r rtlttc ol lrtttcl ol' Ils. l.79.fXX). -. thc

rlcr cloprncnt chitrgcs ol' Ils.l-l.l l.()00r- and thc cost ol
constructiotr ol' Rs.24.(X).0(X),- lotalin-ll to Ii.s. 40.00.(X)0i- tras

nrcnti(rncd. l'hus appcllartt has alrcitdl' soltl this villa lbr a total

consideration o l' Rs..10.00.(X)0r- orr l6- l0-2010. Subscquenth. thc

lill lorvine agrecnlcnts are nratlc.

Ils. 1.79.0(X)
I{s. 14.2 I .000
Its.2.1.00.0(X)

-l'he copies of the above tlocutnetlts arc cncloscd as Anncxure-l I

lbr thc year 2011-12.

Agreenrcrrt of Sale datcd 09/08/20I 2 (Mother Agrcement)

n;.44.00.000/- whetein thc valuc of land of lls.17,60,000/- and thc

cost ol construction of Rs.26.40.000i- totaling to lts'44'00'000i-

was mentioned. 1'hus appellant has already sold this villa lor a



total considcratiotr o l' lts.44.00.000/- on
Suhsequcntlr'. thc lollorvine agrccnlcnls arc rnaclc.

l(r- l0-1010

Sale dccd for salc of land dt.?l10312014
With scrni construction ILs. I 7.(r0.0(X)

Asrccrncrrt lirr construction dl.l | ./0j /20 | 4 Rs.26..10.(XX)

l hc copics ol'tlrc abolc tftrcurncnls are cnclosed as Anncxrrrc-lll
lirr thc r car 20.l 2- 13,

Asrecnrcrrt ol' Sale tlatcd 04-06-2013 (Mothcr Agrccincnt)
Iis.-16.7i.()()0,-\r hcrein lhc laluc ol'lanci s ith scrri corrstrtrction rrl
ils l5 ItI.()!X),-anrl the cr,st ol' conslructiorr ol lls l l.65.t)00 -

rrrtalirto rr) lls..l(1-75.{)0O,- \\:ts rlcntionctl. I lrtrs lUrpe illrnt has

rulrcath s,,ld this villa lirr a total cotts iticnrt iotr ol'Jls.4(r.75.(XX) orr

0.1-()6-l( I I .1. Subsct}rcnt Ir'. thc lirl lorvirr g aqrccnrcnts arc rrratlc.

Salc tlcctl Iirr salc ol lantl u itlt
scnri conslructi0n dt.lll 09,101 I I{s.li. 1 0.()00

r\grcctttcnl lirr cotrstrttc(iolr tlt.llt ()() l0 |.l I(s. I l.(r5.(,(x)

I hc coPics trl'thc abolc tloeutttcttts arc cttclosctl as Anltexure-l\/
lirr thc r car l0ll- il.

i) Apncllant subrnits that itr thc Il.cVision ordcr No.l.V ( I )/46'1i2009 datcd

29.6)Ol I passcd b1' thc I Iorrourablc Cotrlrtlissioncr in thc casc of'

Anrl.ricncc l)ropcrtics Limitcd. lll derabtd. it has l.rcctl ohscn'ctl as

Iir llort's:-

'.Orlc rllorc cruci l lirc(or that clincltcs thc Status ol'thc dcalcr c()lllpanv

as nothing rnorc tlran the contractor litr the corrstruction of thc housc. is

that in the original tripartite agreemcnt the value of the house is not

mentioncd. tt is only the value ol thc land that flnds placc in that

agrccmcnt. 'thc dced lbr the salc o I- land subscquently registcred al-so

cinfonrs to that value. The value ol the housc is ,re,tioned only in thc

construction agrcenrcnt betrveen thc dcalcr colnpany and thc purchaser

of the plot. Inlhc construction agrecnrctrt thc tranrc ol the original land

owner does not appear. It is therefore unanlbiguously proved that thc

legal status ol the dealer company is that of'a contractor only lor

6
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colrstruction but llot thirt of'a contracl()r lirr construction and salc ()l'
aparlnrcnts or rcriidcntial houses spccilictl undcr scction 4(7Xd) ol'thc
n PVA'I Act. 'fhcrc is no clcrncnt of salc irr tlre house. 'l hcrc is no salc
rleed lirr the housc and in tlrc salc tleed lirr thc housc sile thc valuc ol'thc
housc is not includcd lirr pa','rncnt ol'-statrtlr du11'. It should be notcrl at
this irrncture that thc Arlvancc lluling in Nlaytas case cited by the
rlcaler company is basc(l on thc firct that in the lripartitc agrecnrent
itself (hc valuc of thc Iarrd lhc yaltrc of (hc hnusc arc clearlv
nrcnlioncrl eilher iointlv or sclraraleh'. Ilut in tlrc prcscnt casc thc
r aluc ol' thc housc is not rncnliorrccl at irll in tltc original trrpaflrte
acrccrlcnt. lhc agrccnrcnl onlr sals that thc dcalcr cornpatrv uho is a

dcvclol.rcl should he trcccssarilr appoitrtcd as c()rttractor. No ftrrtltcr
additional status is conlcrrctl orr lhc tlc;rlcr conlpan\'. 'fhc housc is

constructcd as pcr a uorks contrlrcl asrccnrcnt thc l.rttrchascr ol'thc flot
ils c()lrtllrclcc crrtcrcd ittttr Nith tlrc rlcalcr .,,Drlratlr rts contractor. lhc
rlculcr corrrputt) is tltcrclirrc asscssll.tlc trrttlr:r J(7) (c) of' llrc n I)\iA I

Act. hut not.1(7)(d) o! thc saitl Act."

k) Appe'llant nc\t subtlits that. llrc Cottt ttt issiottcr ltas catcgoriclllr
obscn'ctl that il' in thc agrcctncnt lor salc. thc valuc ol' htruse is also

nrclrtioncd as nllc(l in N4a\tas c:rsc. thcn tll\ ciln bc naid undcl'clausc (tl).

In thc casc hclirrc thc ('otnnt iss ioncr. tltc ralttc ol' hottsc is not

rncntioncd in thc initial lgrccrncrlt. I lcttcc tll\ ltas hcetr lcvictl tttttlcr

clar.rsc (c ) ol'tltc Act. Ilut in tlris casc thc total valuc of'thc housc is

nrclltionc(l in thc rnothcr agrcctncttt rrhich irlcltrtlcs thc land valuc.

c()nstrucliorl valuc anci thc tlevclopnrcnt chargcs. 'l hus thc lhcts irr this

case dill'cr ltorl thc otrsct'r'ation ntadc.

l) Appcllant is st;uarcll cttvcrccl br tlrc Ilrrlilrg irl Ma11as casc- .l 
hc

aqrccnrcnt ol'salc ctttcrcd into rr ith thc llrospcctivc httl'cr clcarlv sltoNs

that \\ hat rs agrcctl to hc sold is ollll tllc 'httttgalorr u'ith land' Iirr a

sPccilictl Pricc. 'l'his Ilct canttot be brtlsltcd asitic' Appellarrt is

squarely covcrctl h1' thc Mayatas I{uling arld thc Ilcvision ordcr ol'thc
Flonourable Cotttttt iss ioner. Irr all cascs. appcllant has cntered int<r

Mother or Initial agrecrnent. rvhich clcarll'' nlentions thc total price

including thc value of land and constructcd bungalorv. Hence. paytrrent

of tax under clausc (d) is conect and suclt paylllcnt cannot be faultcd

rvith. With rcgard to 'l'ripartite agrcemcnt appcllant submits that in

Maytascase.thclandisrrotowncdbythcbuilderandhcncetheowner
of ihe land is ntade as a party to the construction and selling o[
apartmcnts agreerllent, wlrere as in this casc appcllant is the owner of the

7



land and hcnce i1 has directlv ctttcrccl into an agreemcnt with thc
prospcctive buyers of the bunglow luithout a third pcrson. In vicrv ol'
tlre abovc appellant subnrits that thc ruling givcn in the casc olMaytas is

squarcly applicablc to this casc und appcllant is liablc to pay
composition tax of' l7o or l.25nh onll' ott thc total valuc ol- thc
agrccmcnt *,hich includcs tlre valuc of-land tratrsl'cn'ed. It is reiteratcd
that appcllant has in the busincss ol' cottstruction and selling ol'
apartmcnls/br.r iltlings. thc class ol'VAT dcalcr to s'hich thc bencllt ol'
conrposition ol'tax utrdcr Section 4 (7) (d)ol'tlrc Act.

nr)Appellant subnrits that in the asscssntcrtt ortlcr it \\'as statcd that as pcr
thc Advarrce I{uling given in thc casc ol-N4,'s.Nolrcl I'ropcrtics. Ban-iara

I lills datctl 15lA9DOl2. it rvas clarillcci that irgrccnrctlt l()r construclion
ol'r'illa on thc land solti hv thc btrikicl to lltc htilct' u ill lirll utrdcr Scc.
-l(7)(b) ol' Al'\/;\'I Act taxablc .l 4o,, (,lt llrc t(]lal considcratiott
rccL-i\ c(|. ,,\ n1.rc ll,1,'t1 sttbtrtits that thi: Ilrl (\i l(l\ iIIrcc rtrling is not

appliclblc to this casc as appcllartt crllcrs Irtto ilritial agrccrnent Ibr salc

ol'r'illaialritrtnrt-nt alottq sith land lirr r spccilic iltlt()uttt s'hcrc as itr thc
alror c advancc nrling lhcrc is no initial asrcctlrcrlt as in this casc.

n1 Appcllant srrhrnits that. lrt thc sttid ,'\thrtttce l{rrlirrg. tltc c larillcatir',tr
sought sls qhcthcr 'e onstruction an(l sciling ol r illa llorrg riith lantl irr

a sinelc dcctl'sill lall undcr Scc. -1(7 ) (tl) rr l thc r\l'VA.l n ct. n t [)al'a n
it rras cllrrillcd lltitt' ort/t /ir'.st ttltc t)l ltdtt.\tt(.lttttt. i.L'. u)tt.\lrtk'liott (ttt(l

.st'llirtg rtl yilltts trltr.ry \'itlt ldtkl irt tr .sirtylt ,1,'L,l till litll rrrrdcr stclittrt
"l(7t(,1) rt/ tlrt',4P1',47',4ct. ){)5. i./ tltc tlt'rtlr'r r'tr.q,tgt'tl irt L'tttr'strrrclirttt ttrul
.scllittg ol rL'.siderrtirtl ul)drltn(ttl.\. lttttt.st's. hrtiltlittg.\ or utntncrciol
cotnplexL's opts to lxt.t' /rrr [-l'tlnt' rtf' conrprts il itttt rrttlcr seclirttr 4(7)d) Ql
llte API'AT ,4c1. 2005 i/'trol, llrc lt'dttsocliott fill.[oll uttdcr sactirtn 1(7)
(o) of tha ll'l/AT Act.7005'. Appcllant suhrnits that as pcr clarification
givcn in thc scconcl para B al)ovc appcllarrt is rightly cligiblc lor

lra),mcnt ol'tflx r(li l% or I .25oh t'tt'r thc total cottsidcratitln ulrdcr scc(ion
.l(7) (d) ol'thc n ct as it ltas elltcrcd ink) otrc singtlc asrccnlcnt Ibr thc salc

ol'Villa along u ith land.

o) Appellant submits that as per t{ulc l7 (4) (i) ol'thc AI'VA'I- Itules, thc

VAT dcalcr cxecutillg thc cotrstruction attd selling ol rcsidcntial

apartnlent, houses. buildings or colnmercial conlplexes and opts to pay

tax by rvay o[ conlposition shall pay all antount equivalent to l%o or

1.25% ol ih" totol consideration receivcd or receivable or the market

value fixed ior thc purpose of stamp duty. whichever is higher'

Appellant submits that they have opted for payment oftax under section

+'tZl fAl of the Act and filed the VAT 200 rctums by disclosing thc

tl



lunrovers ol' rcgistration valucs of thc villas and paid lhc tax iit,loh/
1.2-596 as applicahlc in thc rcspectivc ycars. ['hc appellant has declarcd
thc litllos ing'l untovers aficr tliscounts attrl land valuc.

Yea r 'l't 
r rnrlr er

2010-l r

2011-12
2012-13
2013-14 (upto l2113)

Its. 1.50.89.600/-
Its. 3.56.86.894/-
Its. 2.96.52.080;-
Rs. 93.09.604/-

A staterncnt slrou'ing tlrc nrontlr rvisc turtttlvcrs discloscti in lhe VA'l'
rcturns irlonq rrith thc pavnrclrl particulats lirr thc ithovc Iirtrr ] cat's is
cnclostrtl as Anncxurc-lX l hich ntar kintllr r erilictl atttl :rdttptccl thc
santc at thc tirrrc ol'1.rxqqi1r, lltc order.

p) Appcllant alsr, :uhrttils tlrat ttgainst lhc VA I na) rlrcllts ol l{s.l.7l{.1XX)''-.

Its.l.l7.-ll-j - .l{s. 17.16. lglt'- ancl 5.7J.1(r'li- Iirr tltc rcat'slOl0-l l.
l0l l-ll. l0ll-l-l and l{)l.l-l.i(uyrto l)ccctttlrcr) tlrcl arc sirctt tax crctlit
ol' l{s. l.5ll.()-10 -.lis. l 5.5.l.0.lli- ancl [{s. ].-10.5141- rcsncctivcl}. I'hc
til\ pavnrcnt dctails arc als<l given in tlrc Attttcxttrc s hich rlta) flcasc hc

lcrillc(i antl crerlit to our total pitvntettL tttar hc uir ctt.

(l) ln vic\\ ol'(ltc uhtrrc gr()un(ls ittttl otlrcr .'qnrttttds tltat tttttr hc ttrgccl at lhc

tinrc ol'hcarirrg thc a1)Pc1111111 pra\s thc APpcllatc Atrtltoritr to sct asitlc

thc asscssrncrtt ortlcr as illcgal antl all<lu thc a1t1tcal.

I
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