: 54451874384, 11 floor, MG Road,

Nilgiri Estates Situnderiad - SO0 O

Date :12-05-2022

To,

The Assistant Commisioner (S§T) (FAC),
M. G Road -S.D Road Cirele :
Begumpet Division 4™ Floor ,

Pavani Prestige, Ameerpet
Hyderabad-500016,

Sub: ET Act 2001 ~ M/s Nilgiri Estates » Secunderabad. - Show eause notice of ET for the
tax period From 2017-18 Objections called for - Time Requested-Reg.

Dear Sir,

With reference to the Show Cause Notige sent by your department dated 10-05-2022 received
by us on 12-05-2022 requesting us to file written objection, We submit that we have referred
the matter with our consultant who is presently out of station and also our Accounts &
Finance Manager Mr. Jaya Prakash is under the treatment (eye operation).our tax consultant
has advised us to take 30 days time for preparation of the reply.we therefore request you to
kindly grant us 30 days time for verification of our records and submission of reply to the
notice .

Kindly acknowledge for the same
Thanking You,

Yours faithfully
~Wilgiri Estates

i
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Authorised Signatoryds /
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Office Of The
Assistant Commissioner(ST],
M.G Road - S.D.Road Circle,
4+s Floor, Pavani Prestige,
Ameerpet, Hyderabad.

TIN No. 36607622962/2017-18/ET Dated: 10-05-2022.

SHOW CAUSE NOTICE

Sub: ET Act 2001 — M/s Nilgiri Estates, Secunderabad.  Assessment completed for
the period 2017-18- orders passed- Dealer preferred appeal before the ADC(CT)
Punjagutta Division ~ Appeal Remanded -~ show cause notice issued
Objections called for - Regarding.

Ref: 1) CTO, M.G.Road Circle, Order No.39341 , Dt 25-07-2019.

2) Order passed by the Hon’ble ADC (CT) Punjagutta vide AO.No.4 17, DE27-
02-2021,

e ok K
M/s Nilgiri Estates, Secunderabad, is a registered dealer under Entry Tax-and an
the rolls of Commercial Tax Officer, M. G. Road Circle with TIN: 36607622662 A i
assessee is doing business in Construction of Flats. In the reference intoeied sihce
assessment under ET Act, 2001 for the period 2017 18 was complcted on “he [0ilOWIng

under declared tax:

Tax levied =] 76588/~
Tax paid : Nil
Balance 176588 -

Aggrieved by the orders, the dealer has preferred an appeal before the ADC (CT)
Punjagutta disputing the above levy of tax. The ADC (CT) Punjagutta has remanded the
appeal vide orders passed in the 2 cited which is extracted as under:

“I have heard the Authorised Representative and. gone through his
contentions as well as the contents of the impugned orders. The appellant is
dealing in execution of works contract. [IFor the disputed tax penods, the
Assessing Authority observed that on examination of the records duaiable wi e
VATIS system of the Deépartment, il was revealed that the appetiant tiact madé
purchases of notified goods from other States and since the exengption jrom of
liability for entry tax is available only when such notified goods are re sold or
used as inputs in manufacture and as seen from the nature of the bhusiness and
the commodities purchased, it was opined thal the commodities purchased are
consumed by the appellant. With these observations, the Assessing Authority
issued a show cause notice proposing to levy tax under the Entry Tax on Goads
Act involving the disputed tax amount herein. The appellant filed their objections

=




stating that since the goods purchased were used in the execution of works
contract undertaken by them, no entry tax can be fastened on such purchases as
the transaction is one in the nature of deemed sale. However, the Assessing
Authority rejected such objections on the ground that the appellant had not filed
any documentary evidence to support their claims and passed the impugned
orders confirming the levy of tax as was proposed in the show cause notice.

The levy of tax made by the Assessing Authority is assailed by the
appellant on several counts, but mainly on the ground that they have purchased
the goods in question from outside the State and used the same in the execution
of works contract and the applicable VAT has been paid and since there is a
deemed sale of the goods used in the works contract and the deemed sale is to be
treated on par with a normal sale and in view of the provisions of Section 3(2) of
the Entry Tax Act, no tax can be levied.  In support of such contention, the
appellant also furnished a copy of assessment order passed under the TVAT Act
for the disputed tax periods.

Thus, the only point that arises in the present appeal is whether the
Assessing Authority is correct in levying the impugned entry tax or not or the
appellant is eligible for exemption on the goods purchased from outside the State
used in the execution of works contract, as per the provisions referred to above.

In order to examine the rival claims, it is necessary to go through the
provisions contuined under Section 3 of the Entry Tax on Goods Act, which reads

as under:
“3. Levy and collection of tax:

(1] {a) There shall be levied and collected a tax on the entry of the notified
goods into any local area for sale, consumption or use therein. The goods and the
rates at which, the same shall be subjected to tax shall be notified by the
Government. The tax shall be on the value of the geoods as defined in clause (n) of
sub-section (1} of section 2 and different rates may be prescribed for different
goods or different classes of goods or different categories of persons in the local
areda.

(b} The tax shall be payable by the importer in such manner and within
such time as may be prescribed.

(c) The rate of tax to be notified by the Government in respect of any
commodity shall not exceed the rate applicable for that commodity under the
Andhra Pradesh Value Added Tax Act, 2005 (Act 5 of 2005) or the Notifications
issued thereunder:

Provided that the tax payable by the importer under this Act shall be
reduced by the amount of tax paid, if any, under the law relating to Value Added
Tax in force in Union Territory or State, in which the goods are purchased or
Central Sales Tax Act, 1956.




(2) Notwithstanding anything contained in sub-section (1}, no tax shail be
levied on the notified goods imported by a dealer registered under the Anchra
Pradesh Value Added Tax Act, 2005 who brings such goods it iy locai aria
for the purpose of resale or using them as inpuis for manulachire oLother goods
in the State of Andhra Pradesh: or chiiting. the conrse of e e i sl
commerce.

From the above prouisions, it can he seen Hhal as per cidlise

section (1), tax is to be levied and collected on entry of the nottfi el gonds o any

local area for sale, consumption or use therein on the goods and rates that will be
notified by the Government. As per sub-section (2), no tax is to be levied on the
goods imported by a dealer registered Ynder the VAT Act who brings such goods
into the local area for the purpose of re-sale or using them as inputs for
manufacture of other goods in the Sate or during the course of inter-State trade or
commerce,

Here, it also necessary lo take note of the circular issued by the
Commissioner of Commercial Taxes in ref No. CCT's Ref. No Al 2916 2060

dated 23-01-2006, wherein (I was clarified and insbucted thet i e 1
goods, imported by the dealers, registered winder APVATL Act: Jrap
state for the purpose of resale as well as Jor the purpoSe o] uSuig (il s dt
for manufacture of other goods in the State are not hiable tax winidenthie Faverey Teey

on Goods Act.

Now the only issue that needs to be decided 1s whether there s a resale of
goods when goods are used as inputs in execution of works contract or not? Nat
only the definition of “Sale” as contained in sub-section (28} of Section 2 of the
TVAT Act takes within ambit a deemed sale within its ambit, but also it is a
settled law that deemed sale is also to be treated on par with a normal sale since
in both of them, there is a transfer of property in goods from one person 1o
another. This view of deemed sale is also to be treated on par twith i normol sl
is further fortified by the decision rendered by the Honourable Supreme Court i
the case of M/s Builders Association of India & Others Us Umion of it

Others (73 STC 370), as relied upon by ihe Anthomsed Reproseniaivsc ks
course of personal hearing. N clhe said  @ecsion bl can s e iy

constitutional validity of the prowsions relaling (o

ok
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works contract {deemed sale). us. o the beaiment o
normal sale, the Honourable Supreme Court observed and held as 1 ier

“If the power to tax a sale in an ordinary sense 1$ subject to cerain
conditions and restrictions imposed by the Constitution, the DOLICT 1o tax a
transaction which is deemed to be a sale under article 366(294] of the
Constitution should also be subject to the same restrictions and conditions.
Ordinarily unless there is a contract (o the contrary in the case¢ of a works
contract the property in the goods used in the construction of a butlding passes 1o
the owner of the land on which the buillding is constricted, when the goods o
materials used are incorporated in the building. The contractor becames Herhite 14
pay the sales tax ordinarly when the goods or MEerials Gre fSo used i i




construction of the bwilding and it 1s not neeessary to wait till the final bill is

nrepared for the entire work.,

It 1s not correct o say that the properties that are transferred to the owner
ni the execution of a works contract are not the goods involved in the execution of
the works contract, but a conglomerate, that is the entire building that is actually
constructed. The Forty-sixth Amendment does not more than making it possible
for the States to levy sales tax on the price of goods and materials used in works
contract as if there was a sale of such goods and materials. Sub-clause (b) of
article 366(29-A) should not be read as being equivalent to a separate entry in
List II of the Seventh Schedule to the Constitution enabling the States to levy tax
on sales and purchases independent of entry 54 thereof. As the Constitution
exists today the power of the States to levy taxes on sales and purchases of
goods including the “deemed” sales and purchases of goods under clause (29-A)
of article 366 s to be found only in entry 59 and not outside it.

What follows from the above observations of the Honourable Supreme
Court 1s that restrichons and conditions apply to the normal sale shall also be

QuUrt

appicable to the deemed sale.

Here, it s also relevant ‘to refer to the circular issued by the
Commissioner of Commercial Taxes, Hyderabad in CCT's
Ref No.Alf31)/2089/2002, dated 17-08-2002 on a representation with regard to
Entry Tax on Bitumen filed by M/s Indian Oil Corporation, it was clarified as
under:

“‘With reference to your letter cited, it is to inform that if the Bitumen
brought s sold or used in Works Contract, no tax is payable.”

In the light of the discussion made above, it is to be concluded that if
the goods imported from: outside the State are used in execution of works
contract, there (s a deemed sale and in such a case, no tax can be levied under
Suh section (1) of Section 3 of the Entry Tax on Goods Act.

As seen from a copy of assessment order passed under the TVAT Act in
A O No. 5460, dated 23-04-2018 now produced, it is seen that the assessment of
the appellant for the tax periods from July, 2015 to Jun2, 2017 (including the
disputed tax periods n the present appeal i.e., from April, 2017 to June, 2017)
was completed by the Commercial Tax Officer, Maredpally circle, Hyderabad (for
short - Audit Officer)] on the authorization issued by the Deputy
Commissioner(CT), Begumpet Division, Hyderabad. While doing so, the Audit
Officer while rejecting the claim of the appellant that their turnovers to be
assessed under Section 4(7){d) of the TVAT Act on the ground that the appellant
had not opted to pay tax under composition by filing Form VAT 250, determined
the turnovers of the appellant under Section 4(7){a) of the TVAT Act read with
Rule 17(1)(g) of the TVAT Rules by allowing a standard deduction at 30% towards
labour and services and levied tax on remaining 70% of the total contractual
receipts. Thus, the daim of the appellant that they are doing business as a
works contractor s found to be reasonable.




Hotwever. ‘as already:mbsertied hope. Suate tin As st i
passed the impugned order confirming theyarapesand i B i
cause notice only on the ground that the appeilant Mg not et opy viee vnie aling
evidence, I find the matter herein requires verification  ul the ASSesSity
Authority’s end.

For the reasons discussed above. I feel it just und proper io renit ti
matter back to the territorial Assessing Authority, who shall cuuse examination af
the claims made by the appellant with reference lo the relevant documentary
evidence that were already available on record ar thal wiald-be progducedsbitine
appellant and pass such orders as deemed [fit in aecordance it pracesion
of law. duly bearing in mind. my obserpauons maele as roell as Ui anige B
law, referred to above, after affording Tesonabic ot
present its case.  With this direchion. the npsegrdd
disputed tax amounting 1o Ks, 1765887 cand theiappedad thes

In the end, the appeal 1s REMANDED *

In order to pass the consequential order, in the light of instructinns 19sued by th
Hon’ble ADC. the dealer has to submit documentary evidence 1o substantiaic thei « Laym
However, so far, they have not submitted any documentary evidence. Hence it is proposed
to issue Show cause Notice by confirming the original orders as under:

Tax levied ) 76 . BREY
Tax paid ¢ Nil
Balance s 7B MRS
Total tax due to Government ‘Rs. 1,76,588-00

Less: tax paid while filing appeal :Rs. 22.074-00 vide challan No. 1900887985

Dt.26.08.2019
Balance ‘Rs. 1,54.514-00

In the view of the above M/s Nilgiri Estales, Secunderabad are roguested o i
their objections if any within (7} days from the date of receipt of this nonce. farling which
the turnovers proposed in the Show Cause Nouce will be confirmed and Conscaueni

1

orders to the orders of Hon’ble ADC will be passed, without any further notive URaGes (e

provisions of the ET Act 2001,
Assistant COmmiss?pnfef(sfr_)(mc;yo/ 1 )*yz

M.G.Road-S.D. Road Circle.
Assigtant Gonmissionar (ST), (FAC)

M.G. R@f&iés,,pd(oad Circle,
To. Begumpet Division, Hyderabad
M/s Nilgiri Estates,
Address : 5-4-187. 3&4, 21 Floor, Soham Mansion, M G RGaE S

Ml Lord
gﬁcmo{) f‘;SUWO},




