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r :n*rftHlqrqcy0 frltaqrt waft* ffi3cc}'I} RtqTt !fr5mi a vrd tt

Thb copy b grutrd frlc ofcoBl for lhc privetc usc of thc pcrson to whom it is issucd.

2.(i) *t sffsfrftw qtrti csrm td ift-t qftftqq. le% A qn 86 * 3ia'td scq6, wE{iaa +{rn(
!E+dqfrqq efifr,$rq?a,t<rrrciir uqft atakr*e rrra (*i*ffir drililq, kr{r{,
ftfia?-sooooa *qqc q+d{rr E{ rci*
Ary ar6.sscc .g8ricv.d by this ord6 E y filc rn rppc.l lmd6 Scoion t6 oflhc Finatrcr Act, 1994 to lhc Cunomr,

E!.b. & S.f,"lc. T.r App.Ort! TrlDu.[ Rrglonrl Bdch, llt Floor, HMWSSB B![dlng (R..r Portlon),

Xhdnr.b.d' Hyd.nbr4 Ts-slno0a.

2.(b) idl wrcne oftffar,tcaa ff qnr rs qs * t(q 1r;iy * r3en. enr ss 6 Bc-mI (5) i {?fitd 3{Arr q, Fd-q +
fe q+d + frq cffi * tufq cr Rs ![|irl * Bq aQ.o A r$ t *+ qem + frq 6{ 6r. tA qlc-d t n'6i

(qrq rst(tsffiirt, qttrei. qtt tsr riu ffi* r), zsvftrnqcl {{rE}ar: }qr +r t crqdi i. qs q. r qq.l

ff qn s: *${q* qfrfrqq ff un:s w aqlr
Ar Fr chusc (iii) of Scction 35F ofdlc CEA, 194.a, the app.al againsl thc dccision or order rcferrcd lo in sub.

sccrioo (5) ofsaclioi t5, thc appcuant has lo dcposit lcn p€r ccnt ofthc lax, in casc wherr tax or lar. and pen.lty arr

in dilputc, or pcoatty, whcra such pcrdty is in dirpuic, in puBuancc oI lhc dc.ision or order appcalod rgainsli

Scction 35F ofth. Act is spplic.blc to s.rvicc tax c.3c by virtuc of Scction 83 of FA. I 994.

t. 3cqRr(I)tsr3crrRr(2)qr3qqIIr(2s]*d 'fa !-+d 3l+d fns 3IIk]trq q{-d fucr csr it 3q 3{an *
ffifrmmalffartcifir0itfctgerrgdqr wq-r 6 s&ft]* scq. it * qrer i. qlq{ Bqr
crqr frq
Ev.ry rppol undcr $Esccliotr(l) lor q$-scction(2) or subscction(2A)] of Scction 86 of FA,l994 shall bc filed

silhh lircc Edrth3 of dlc d!l. m whic[ thc ddlr souSht to be appcalcd aSainn wrs rrccivcd by lhe asscssec. the

lco(omitt c of drc ConrEilsioocrll. .s tic c.s. m.y b..
1. kr 2 i ffii qfr qs a s/ q( a 7 ffiqt { <r cH { Rs :ctn } F{q 3r+d Bqr vr{l i * nr*r }

ffifr * qn vGd * are t ft {0} t *f, ftqr cr F.Fdr tl Rs 3{Atr * f{< q+i? B'{ qt{ qlrdr i 3ik
q{k {i *ftqftfui W:i*rr* * rr*rffmfrqldflq it 

"fiq 
6rc{i g* cfr crr0rd !ff t} ilftA

Tta 4pcal, as Gfcrrd to in Psn 2 rbovc. should b. filcd in S.T.5,3.T.-7 proforma in quadruplicetc: e,,ithin thre!
ftonlhs from tba drle on which thc ordct sought lo bc ,ppcrlcd against wss communicatcd to rhc psrty prefening

lhc sppaal atld should bc sc.ompaDicd by four copics cach (ofwhich onc should be a cedificd copy). ofthe ordct

rpp..lcd U.i!.t rnd tbc Ordcr-il{rigiml which t.vc rilc to thc .ppcal.

s. a{at eu ftm * lM tr t <trlr &qr * va i *i fqr< Rrn I Ed + ffi { ugt{F *a ff nror I
vn ftq llquftr ctl Tt {aq t} qfrq dt( qftfiqq ff qra so * stfltd Affeu {iT * trr r6ry{M S{aq
ni ertq tq {FdffE ftfun tr
Thc appcal ihould allo bc sccoEpmicd by s crosscd brtrl dl.i drawn in favour of thc Assistanl Rcgiltrar of the

Tnhrtal. dltrvn on t trrnch of Ely nodirslcd public sactor b6nk at thc placc whcrc thc Tribunal is situarcd,

cvidadcing payira t offtc Fclcribcd in Scction 86 ofthc Act. Tha fcca peylblc slr as und6r
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3d-dt: ApPeal No. 312017 (SqSf

1+t frs qrri t q{a {<Frd i * crre i ci'[ 'Tcr i-<l an rft qrq aur ffi 't Aidh Rt< {o
qFr+rt gra <qrqr,rqr re lct +q ars cI wt sc d al, rci ({ rc[q
(a) where thc amounr of scrvicc tar and intc..st dcDlatld'd and pcnalty lcvicd by my Canirsl Excile

omccr in thc casc to which the app€.I rclstcs is fivc lelh ruPocs or Lss, onc dousand rufccs;

col fts qrrri t qtrd ricB{d t} ss rr{ed ci,n'rcr +{ a q}t arc nrn ffi {Htc -a{G Us
,ft-qrtara a'nqr qor Es wt qiq flrq t 3lfud. afu{ wt qqrs arq t 6c, t}d' tqt *s ErR;

(6) wherE lhc arnou of scrvice tat alld intercst dcuB'dcd and Pcnalty lcvied by any Ccntral Excisc

Officer in the cale ro which ihe appcal rel.res is morr th"n 6vc lskh 
'uP'cs 

but not cxcctding fifty l'!Ih

rupccs, fivc thousand ruPc6:

rD fr€ ${e i qtre trFq-t t w qrrd it rlqr T cI +{ dtqr<nqlffiSHcwR{6
srftrart nn fi'rm ,rcl 

"s. 
rqi qqn flrg t qfu6 tl a1, wt c€ t'sn;

GJ wherc $e amount of s€rvice lax .nd interest dem8ndd a penalty levid by aay Cmfal Excis

ofricer in th€ case lo which thc appeal relatcs is morc thtn nfty l'kh rupces tcn thousaid rupc's:

id 6 qRr 86 ff 3q qr{I 1.r1* aiaft rtR 'Iqsle 
3 qR{l + llT{*{fito}tgm&rfitt

No fee is payable in rcsPcct ofthe Memorandum ofcross Obj'clions rcfcrrcd to in Sub_S'ction (4) of S€clio' 86

ibid.

6.(i)

affii frqra + rra sqt iqq {q{{ qtt(aql } sFI: Evcry application madc befor' the Appcllate Tribur€l:

61t6at1t *faq a{-aqr,rde6}{qIA} kq 3lq.4rfrs 3r{r+q1}Pdq 3 }<{q1; qI

(a) in sn app€al for Srrnt of stsy or for rc'ctification of llistale ot for any othc' purposc; or

6e1ffi ata vl rnir +1gr: erfta art * lal x* <rr wq rt< Ct cr no ti afto

(b) for res(oration of an appeal or an application' shall b' &compaflicd by a fec of fivc hundrcd rupccs:

g:v um * :i la urga IIrr srq{ ftq'Iq 3{rtdq * qrre i;r}t Vq tq +fi tt

No fcc is payable in casc of an applicatioo filcd by Conrmissioner lbis suus€ction'

aa" *ii 19 ,ft,ff*, rqaa-3 { A*c r.qr {6 ftccrd. 2002 n dcl{6. **l wn nm < }at m

qfficQT{d(cificDftqlqrc?fr.rcs:iiwftg{Fa3r.lr3l-affidqnftitdfdqftdei}ar&cEsE}ffs{'aB
s{rdE-d BqI crdt lt
Anenlion is invited to $e provisions goveming thesc and olher related matlcrs' contaiDed in the Cmtral Excise Act'

1944 and ccnu-al Excise Rules,:002 and thc cugoms, Excisc std scrvicc Tax APPcllalc Tribu'El (ProccdurE)

Rules. 1981.

This appeal is liled by M/s Paramount Builders' 5 - 4 - 1871 3&4' 2d Floor'

soham Mansion, M.G. Road, secunderabad - 5oooo3 (herein after referred as'sppellant')

against Order-inoriginal No.82/2016-A.{n (STXADC) dated 09'06 2017 {iooR No' 10€v2o14 V

- Adjn(ST)ADc) (hereinafter refened to as the impugnod ordor) passed by the Additional

commissioner. service Tax Commissionerate (presently Additional commissioner, \/

Secunderabad GST Commissionerate, Hyderabad) (hereinaffer refened to as Mjudkuting

Authority). 
\r

The facts of the case in brief are that:

. Th6 app€llant is ongag€d in prwiding wo(ks Contrad S€n'i:os and aIB e ragistd€d parfi€rship

tvith the Deparun6nt vid€ rsgbfation number MHFP4O40NST001'

872010 - Adin (STXADC) daEd 24 06 2010 was isauod io' the pe'tod

5 (i)

(1

1

2

2009 involving an smount of Rs.11,80'439/-'

wers issued - br tho po.iod January 2OlO to Doc€mb€r 2010 $do notce

ing an amount of R3 4,46,40U', anotbr fur th6 pedod Jenuary 2011 b

-trxcus,sc-lpz-ooz 5T DATED 27,04.?C18N 1.18-
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That

:rfiad: Appeal No. 3ll2017 (SC)ST

Oscsrnbd 2O11 vida notlcs daEd 21.U.2O12 domandlng an amount of Rs.46,8'l,85(y- and for

tho perlod Jenuary 20121o Junc m12 demendlng an amount of Rs -2,92,1771--

Thess no0c€s w6r€ issuod ell60ing thst tho appollant had ent$Bd lnb Sal€ dead br sah ot

uildividod porlbn of lend bg€t lor w n th3 s€ml-ffnbhod portbn of tho flat and ttlgreaftBr, sn

egr€oment lbr conltrrcflon nd$ frs buy€r of th€ ltat. The Dopartnent contend€d ln the nodces

0tat on erecrrtion of the ssl€ do€d the right in $g propefly got fanstorBd b thoir cusbmers and

henca tho @nstrucdon soryice randsrBd by $s appollant herBdt3r b thoir sBtomors undsr

egr€ernent w€s texabb s€rYlca es therE erisEd sarvica p@vlder to sorvico r6cgtuer r€lationshlp

b€twoon hem and this loryicg randor€d by thsm afr6r 6xsqJtlon of the sal6 d66d agalnst lh€

8gr63msnt d construclloo b 38cfi of th€lr cusbrn€rs b whom the land was alraady sold was

tBxablo und€r arvorks @ntracl SsYics'.

The p{€sant noooo was ir8uod lbr tha WW 07nU2 to March 2014 allsging hs appellant to

hav€ rBndar€d tarabl€ Servkrs und€r tho cabgoiy of Works Contract S€rvicss fur e taxable

veluo of Rs.1,05,35,&44/- on whidl th€ S€rvics Tax du€ was Rs.5'20'892-. Th€ eppellant was

iound b ha\,€ pak en 8lnount ol R3.1,70,371/- and heraioi€ shorf peid Rs.3'50'521/-.

lnvoting ho p.wbions of S€.don 73{1A) of ha Finanoe Act, Soclion 658' 668 & 66D and

conbnding that he grounds of tho provious rt3tlcas Baued wsrB also applicable to the prss€nt

ca8o, lh€ stah8 of tho s€rvbo end tha conEsponding tar liebility rBmaining 3am6, hs notice was

issued dsrnandlng Rs.5,20,892- on tho Worts contrect servirs fBflderad 8nd for appropriation

of ths arnount d Rs.l,7o,37lt; domand of intor6st was abo medo and penelties proposad und€r

Sodion 76 e z of ths Act

lheAdJudicatlrEAuthorltYh€ardliomsttarandhEldthatthaappellantwasliabl'topaytaxon

Worts Contract Sorvlcas discardlng tie @nbn0ons r€g8rdlng the vslk ity of the notica, non-

texabilny ol ths sele of s€ml-ffnbH tlsts end th6 non-texabillty of th€ oth6f ainounts raceived.

Rsgardlng ths quentfica0irn ot the sa.vioa tax domand, ths Adiudicaung Authofity held that the

Department had conBcfly quanufiod the duty smount and ha appelbnfs dalm was not supported

by any data. Penalty waa l6ri€d under S€c on 76 & 77 of tho Act'

Th6 confimation ot the damand culmlnat€d ln this app€al.

The appeal is on the grounds

That fp impnon€d otlhr wss filsgal snd ut onat e in la,;

TM th6y eJbmit fist dudng t'lo sjti6d podod July 2012 onw b, tlEy arE llst'b to disdl. D€ Sorvics Ta'

m coo8tnrdoo 801snont8, horoby 8cc€ptng Sorvico Tax oo tho ac rity e3 ptopc€d in th€ SCN (road

wih FwioG nol,c6); 0d fp solo 8[€{gtix| ol flg rplhe (pars 2) b flaf ths coosfucti'l sorBomsnts 8re

srt €dgd to Sqrras Tu uldoa Worlc! Cootlsd Sorvlcos 8nd no Ellogs on b raigad to ddnand Sarvice Tax

on tho salo do€d valllo;

that th€ stttqnoob p.ork od by 0tgn m8& it t$ly doar thsl ftough tl6 all€g6tiih w8s to dsmend the

Sowlos Tax qr cordudon sgrsomrnts, fE qt'Idtnicatoo *E3 ba3€d on grc 8moonB m€otoood ior 8ll

tho acth,it6 l ldudng th. arlqmts r@i/6d to'rads s€ls de€d8:

Thst ttErs va3 sn €flor ln qusntficauon ol lho dernand ln th€ notico 8nd was €rplained thrcugh 8

csnpsrstiys dad in pors 4 ol th6 gmlrt&;

Thal once taken to its logl, cooduslon, ths ot ita domand falb;

in p6ra 14 rro8rdin9 fio a9pdlstfs conffio that tt€to was

was totdly od ot contExt and incon€d for th€ rgsxn lhst th€
no

Tex on llat rurE bayond O|e scop€ ol the notha; f€t th€ Tnbunal

rfi tsEulity of p.i, to 01.072010 8nd nd turbl'dy ol rsrnlfrnish€d nat

iats
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That th6 salo ds6d was sxoo.rtod lor U€ s.mFfinbhod lbt and.oprBonb tF cqEuuctk n wo(k 8[IBady

tul6 p.io( to h6 boolirE of t\s iat by t\o pt6pocdt,o hry.r srxl 0ta rofi dooe unlil lhdl b *ut fu. s8[ dl
f,fii* fr€Is is no s€rylce tEr fut furt|or b I tod(s cqltlcl, tll{o thoiid bq s contEr tr, 8ny wofi don6

prbr b qdgdrlg d such rlffi cannd bo bqrom inb tr rEdn o, tE rqt6 cooE that rslaoco wa8

phco on ths Ap€x courl iud![ns in tl€ c8s8 of utT LE., r3 Sds ol lcrnatsl(a [2014 (34) STR /Al (SC)l'

CHD Os\,€lopsi vs StEb qf tlaryana a oth€rB [2015 - TIOL - 1521 - HC - PaH - VATI in thb r€gard;

Thal th6.6 wB m S€.vko Tax l€t y on sab of sorni-finish€d flat ss tho sarn€ b 6xdu& lto,n th. ddt{0or|

ol s€rvica urd.r S€do.t 85B (4/r);

That dror noo - taxabb .@ipb llke cooue tund, Eloctic y d€@t, wr or datlE sorvlcc tar eb., welE

not liad€ and hflcs srlall .d bo hdudad h t|o lqaua vsllr t d trat tE Lryugnod odor Gqfttm€d

d€rnand m ths samo on tE gruJnd t\at tho appelhnt lEd not plovi,ed UE pmol or svidoflco d tto said

amounts pertsining b VAT, r€gistatixr cr|srg$, oloctiny (,|arlE dc.: defning tho &Yo 
'neotiixlod

paymont ho.& in thsi. grounds, thoy sutrritlod that t 1€s0 dlsrg6 wsls dror norFtaxaus rBcoipts b6in0

stratutory cr!sr!6 / dopGit 8nd ,./ga€ rnorB lBimbrrtsoaneob ol €!P€{t86 / dut!€s inqrnBd PaE on bdal, ot

ths custoaners and do€s no( hvolva 8ny govisidr o{ sorvico ind tlonco l,l€ ssrno b to be @(dud€d foan the

laxauo v8!rp Es pot Ruh 5(2) ol lho S€rvic8 Tax (M.min8ti,l of Vdue) Rul6' 2(mi 0!ey .oly on 0u

caso ot ICC Roality A O[|ors vs CCE [2013 (23) STR 427 O.i Mwr)l , K8rn8tsk Tr8do Promotion

OEonizalbn E CST 2016 - TIOL - 17txl - CESTAT - BANG and h€ocs 3trnitsd tstd trt€ dotrand dil not

susiain lo that extgnt:

That tho impiJo,t€d oder in p6r8 5 held ltEt tha g.ou.{s er(plainsd ln t}E p.wious noti)as *€f 4gLattb
,o. the prDsarn casa aho; that undor tho rEw So{Yhs Tax lar po6t 01.072012 ttgls uotr Eub€l8ntal

dlanlss wih I shii b negEtiw list b€sed to(albn; hat tho S€don 65(105) co6€d b qist, S€clbn 664

p€rtaining lo dassificatlr ol sorvice ffiod to oxi8t, thoro w83 m dasaifcaton of s€rvhs, &fnition of

66rvica wss intoducsd urd6( Ssdioo 658 (44) cookli.im qtrin s)durkxB, rBw ddnilixr of Wo(k8

Conbad S€rvtcss urldo. S€clbn 058 (SO), nlooa ndificston 2*n12 - ST, rEU v8tustioo Rul€ 2A of flo

SsrvkE Tax (Dotsminstbn of Vahrs) Rul6 2OO tor doiermhalix ot tar list liv o, Wo{tB Cootscl Sdvi(E

Ird abolsnonfs undor Noli6catix| 262012 - STi that thdabs tl€ sloeslbrB in the 4riior no0c6 wots

not appli:ablo to ti6 tebvant p€.i!d arld as fl3 ,rB4[tod ord€r wa8 p€s8od on irolevr{ arrd nofi'

.p9li:abl€ gornds, th6 samo n€€ds to be drgPg6d;

Thst oflcs th€ dflEnd b raisod oo inapplhabb p(wiioos, tho 8drl9 YE nd 8l.Etainablg as ]Eld h
MatE 83hrE lndudri€l Do\relop.n6rn Corpor8lin vs CCE NEik P01il (36) STR 1291 firi llum)l;

That thore was rio ovidence placod on Ecord dsdErging tho buflbn placod on ths DgPoltlt€ot to plot o $s
tar lisulity urlder the nou Sorvaa Tar &n4 horEo the nolice was rpt susbitEblo;

That the notica was bas.d m wlon! und€Gdardine d 0lo i.formaton sutnilt€d by tho sppdlant a ths

fiol,6 dqrandod by th€ notco wa dtfisvll fqlr tho inbflnafin proyirod by t|o Epp€abnt that ft€ notioo

hss abo not corEidsrBd lhe srnount o, C€rwat ctod[ ulilizsd towarrb psymfit ot duty;

That iot6.€st 8nd F.raltbs aB no( fnpGabE / pryabb; tl|at Op S€rvica Tq ibolf nol b9a.re pqfa&,
qu€glbn qf inbrost doos not siso as hdd by th6 A[lox Coild in ths ffiiib8 Pr@olB caso;

Th€t Fmlty vas prop@d wlder Secthn ]"l hn fio mtico h83 nd p.wir6d rEerB fo. th3 apf*:abiity ol

tho sarno; that a f|9 appolEni b al.rody .Egirtood ryith ths Dsparfilont and b filhg rstums, trlg samo b
not appLabS; tEt they rrly m tho d6n*xr h th€ caa d C.rdivo tlotoh hd. LE. Vs CCE, Mumbd f2CD7

(6) STR (Iri Mumbo0l rld Jewol Holob Ad Lrd @7 (6) SIR 2io firl M'm)l;

That qm trx boooft u.xbr Sodioo 87 b r6quiGd to be o& red to liqll it tho dsmnd h $81€ ol sqni-

finisrFd contract b confimed und6r Wo*s Contrsd S€rvb as th6 aDp6[€nt hsd not co{€ctsd Sorvi8 Tsx

f!.n ths oJstsnors; th8t th€y rrly ql the 6s b$ dt6d h tis.rgErd;
couH not b€ impossd as me,aly autornatic corE€quflco of railurs to pay duty; thsi th€y wero

tlEt lhe arnounts rocoivad torsads 9al6 d€€ds wsrD mt gubiocl to Servka Tax gnd

divoQonl vi6rC

cited in th6 rogard;

80 of lhe Ad is lo be sxtended to th€m in view o{ the roasonaus carB€s o, tho

oo the issue;

19-Sr DATED 27.04.2018xcus-sc-AP2
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Thay rrqud for O|o ldno adde ot fto o.dc. ard granl cooEquqdd r6lid.

4. I have heard the appellant on 15.03.2018, represented by Shri. P. Venkata

Prasad, Chartered Accountant, who reiterated the submissions made in their grounds ol appeal

and had nothing more to add.

FINDINGS:

5. I have carefully perused the notice, impugned order and the submissions made

by the app€llant. I find that the appeal has been filed with a delay of six (6) days for which the

appellant has submitted that they had a problem in interpreting the number ot days from the

date ol reckoning and hence the delay. They regretted the same and requested for condonation.

I lind the reason to be genuine and satisfaclory to condone the same in view of the powers

vested in me under Section 85 (3A) of the Act.

6. Perusal of the records show that the appellant is registered with the Department

for payment of Service Tax for lhe selices Works Conlracl Services'. lntervention ot the

Department rev€aled that the appellant had enlered into Sale deed for sale of undivided porlion

of land together with the semi-finished portion of the flat and thereafter, an agreemenl for

construc'tion with the buyer of the llat.

7. lhe Oepartmant vie{red thal the conslruction service rendered by the appellant

under agreement was taxable service as there existed service provider to service receiver

relationship between them and this service was rendered partly before execution of sale deed

(semi-constructed flat) and partly afrer execution ot the sale deed against the agreement of

conslruclion (rinishing) to each of lheir customers to whom the semi-constructed flat was

already sold was taxable under 'Works Contract Service'. This being the case, Service Tax was

anived at in lhe notice and lhe demand raised.

8. The apPellant aggrieved by this, protested against the inclusion of lhe sale deed

value for the purpose of demand and made theh submissions. They also submitted that the

\/ notice was not valid in so far as the applicability o, the provisions of the previous notices to the

present nolice was wrong. The matter was decided by the Adjudicating Authority in orderin-

\r, original dated 09.06.2017 based on the Submissions of the appellant holding that the

argumentsoftheappellantregardingthevalidityofthenotice,thenon.taxabilityofthesemi.

\7 finished flats etc were unsupported either by linding or by data Regarding the quantification it

was held thal the Deparlment had conectly quantified the demand and the appellant had not

given any data to support their claim'

9. The appellant in their submissions accept that they are liable to discharge

Service Tax on agreements thereby accepting Service Tax on activity as

proposed by not in dispute upon examination of the impugned notices

that. the been m activity afler the sale deed has been executed, under

the

,,L,g.,

.J
Contlact The Adiudicating Authority ho'li'ever, in the findings'

was liable to pay Service Tax on the flats sold by
proceedi whether the

12,\--;
HYD.EXCU
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them under works contract services held the notice to be in order disposing of the argumenls

ptaced by the appellant but has admittedly not given a clear finding regarding the validity of the

inclusion oI the sale value of the sold semi-finished flats being appropriate. lt can be inferred

from the Annexure to the Show Cause Notice [Page A62 of apPeal bookl that the assessment is

made in terms of clause 2(AXiiXA) ot the Service Tax (Oetermination of Value) Rules' 2006'

The cited Rule 2A underwent a retrospective amendment by Sec{ion 129 of the Finance Acl'

.1994 read with the sinh schedule thereunder. ln terms of this retrosp€clive amendmenl. where

the composite contracts include lhe land value, the asses$nent under this Rule 2(A) lapplicable

for the material period in dispute in the instant casel would be in terms of sl' No. 2 ol the Table

at schedute vl of the Finance Act, 2017 since there is no dispute that clause (ii) under Rule 2A

is to be applied only after exhausting clause (i) and the same has aclually been aPPlied in the

instant case

lo.Thedepartmentviewedthattheaclivitycarriedoutbytheappeltantafiertheexecution

of sale deed is taxable under the category of Works contracl Merely because the notice

differentiates the activity of the appellant in respect of the sale of the semi-finished flats sold by v
the appellant and the subsequent activity " 

works Contracl Services as per the contrac{

agreements; this in itselt is insufficient to conclude that the value of semi-finished flats is \-.,

inconsequential for arriving at the gross receipts for assessmenl to tax lf the appellant's view is

accepted, there would have been no need to issue the show cause Notice in the tirst Place v
since the liability on the finishing contracl is undisputed; it ls only the inclusion of the value of the

sale deed (including unfinished flat built on composite conracl of land+unfinished flat) that is

disputed in lhe inslant case. I find that the appellant submitted his calculations, which have not

been studied or considered by the Adjudicating Authority in his findings; hence the order is non'

speaking in this regard. The submissions of the appellant regarding the quantilication of the

value of lhe contract supported by proper documentation theretore merits being re€xamined by

the lower authority. ln lhe interest of justice, the matter has to be remanded bad( to the

Adjudicating Authority for the express purpos€ of aniving at the value ol the conrad undef th€

works contract s€rvices undertaken by the aPPelhnt to cofi€ctt ass6s the tal liability. Th€

app€llant is also dirccted to subrnit the ddails to the Adiudicating Authority for pefusal during v
the hearing granted to them in accordanca wfi the prindples of natural justlc€. I rely upon the

rulings pronounced in the case of CCE, Panchkula vs Goel lnternalional Pvt Ltd [2015(39) STR \-,
330 (rri Del)l and CST vs Associated Hotels Limited [2015 (37) STR 723 (Guj)] in ordering the

remand. v

1 1. The appellant submils that the notice issued under Section 73(14) of the Act lvas

not valid as the law had changed substantially post 01.07.2012 when the negative list based

scheme was introduced. They further contended that the Seclion 65(105) ceased to exist,

Section 654 pertaining to classification of service ceased to exist, there was no classification of

deinitit\ ot service was introduced under Sec;tion 658 (44) containing certain

, new detin(lon of Works Contract Services under Section 658 (90), mega notification

o12 -
ifor determ

Rule 2A of the Service Tax (Determination of Value) Rules 2006

ty of Works Contract Services and abatements under Notification

.EXCUS

ST, riew valtiFtion

ination of tix 
lfbili
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2612012 - ST; that therefore lhe allegations in the earlier nolices were not applicable for the

relevant period and as the impugned order was passed on inelevant and non-applicable

grounds, th€ same needs to be dropped. ln this regard, I find lhat the aclivity of the appellant,

Worl(s Contraci Sarvic€s, is also agreed upon by the appellant and ttte only objeclion to the

notices issued was regarding the valuation of the contracl undertaken by him. This being the

case, when the changes in the law lvere effecled, the basic detinitions of the activities were not

changed and remained the same though the liability was governed by the new provisions. As

submilted by the appellant themselves, Works Contracl Services was defined under Section

658 (90) and abatements provided under Notilication relerred to. Furlher the grounds

mentioned in the earlier periodical notices were also the same demanding tax on the Works

Conlracl Services provided by the appellant. Therefore, I do not find any infirmity in the notice

refening to the allegations in the eadier notices and making the same applicable to the present

nolice in terms of Section 73(1A) of the Act. On this basis the argument of the appellant in lhis

regard is re.iecled.

12. ln vierr of the discusions r€corded above, para 19(i) of the ORDER portion is

set askl,e and rernanded to the Mjudicating Axhority who is ditected to:

(a) Examine the sale deeds to vivisect lhe land value and the value involved in the semi

conitructed flat5;

(b) ASgregate the value of the semi-constructed flat to the gross value of the finishin8 works

contract in the second construction atreement;
(c) Apply the results of (b) to clause (i) of Rule 2A of rhe Service Tax (Determination of Value)

Rules 2006 to assess the liability

(d) lf the assessment is not possible under clause (i) it shall be done in accordance with clause (ii)

after ellowing abatement prescribed in the sixth schedule to Finance Act, 2017. After deciding

on wh€ther clause (i) or (ii) [under Rule 2A of the ST Valuation Rules] is applicable, at the time of

quantification of liability, the lower authority shall consider the appellant's plea that the notice

did not consider the Cenvat credit utilization toward payment of tax; and cum-tax benefit shall

be extended under Sec 67(2) on the value attributable to the semi finithed flat in the sale deed

(e) The appropriation of amount paid is not contested, hence Para 19(ii) of the imPugned order

ls uph€ld; the same stands adiusted against modified liability arisinS from (c) or (d) supra in the

denovo proceedinSs;

(fl lnterest, a quintessential liability accompanying belated payment of tax, is to be computed on

such modified tax liability arrived at (c) or (d) :upra. Para 19(iii) of the impugned order slands

modified accordingly.

13. Regarding the protesl of the appellant against imposition of penalty on the basis

of bonalide belief, the same c€nnot be considered in view ot the appellant being registered with

lhe Oepartment under the category of works contract service and being aware of the

contingencies of law. Post O1.O7.2O12' there has b€en no doubt regarding the payment of

Service Tax under the category of works contracl' and the aPpellant cannot hide behind the

€xcuse of the disputed issue being under litigation. lf the appellant has already paid tax on the

activity tor which is raised, then the penalty would be in accordance to the shorl

paid / not based on the remand made. Furthermore, I am also

of Section 80 as the same has been omitted from the

statule lhe date of a , without saving / repeal in respect of the existing
restrai

P24021-18-19-ST
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impositions, by Section '116 of the Finance Act, 2015 The waiver provision is therefore not

available lor invocation. The penalty under Se.76 is specific to non discharge of tax and does

not require allegation of gross violalions; and is imposable for the malfeasance where the notice

is issued for normal period of limitation. Para 19(iY) of the impuglr€d o'der stands modifi€d to

theelfectthatitshallbecomputedatlo%oftaxliabilityarisingindenovoproceedingsordered
supra.

1+.A penalty ot RS.1O,OOO has also been imposed under Sec 77 of the FA 1994' which has

been contested in the appeal. I find that Para 8(iv) of the Show Cause Notice is vague in making

theproposalnordoestheimpugnedorderdiscusstheviolationsmeritingtheimPosition.When

a penalty under Sec 76 squarely covers the malfeasance, lhere is no call for an imposition

under sec 77 for the same violation. The cited provision has two sub-sections, 77(1\ and

residuary 77(2). None ot the violations listed in Sec 77('l) is alleged in the SCN' and there is no

justification for imposition of penalty tor a violation which is already covered by Sec T6 There is

clearly no justification recorded for taking recourse to the residuary Penalty provided under Sec

77(2). The vagueness in proposing penalty has been disapproved in several rulings' particularly

SANMARFoUNDRIESLTo.VeTSuscoMMR.oFc.EX.&cUS.,TIRUCH|RAPPALLI[2015

(316) E.L.T. 659 (Mad)I, and RA,MAL LAKHICHAND Versus COMMISSIONER OF CUSTOMS'

AURANGABAD[2010(255)E.1.T.357(Bom)l,ThereforethepenaltyimposedunderSecTTat

Para 19(v) of th€ imPugned ordet is legal and is set aside. ln view of the
ILeil JlF.

above, the following order is passed .,::,.,

,oROER

The impugned o 6ds modified to the. extBnt discussed supra and the

appeal is partly allowed bY way of

' Brl-
,/ t{\\

,,,ia.a.a.a ngrq arqo)

lB.V.V.T PRASAD NAIK)
3fl3fi (3{+fi- ), tffdE

Commisslonsr (APPeals-ll)
Hydorabad
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