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Under Section 85(3A) of the Finance Act, 1994, any person aggrieved by this
order ca-n prefer an appeal within two months from the date of communication of
such order/decision to the Commissioner (Appeals), Hqrs. Office, 7tt' floor,
L.B.Stadium Road, Basheerbagh, Hyderabad - 500 004.
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An appeal under Sec.85 to the Commissioner (Appeals) shall be made in form ST-4

and shall be verified in the prescribed manner.
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The form of appeal in Form No: ST-4 shall be filed in duplicate and shall be

accompanied by a copy of the decision or the order appealed against'
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court fee stamp of the appropriate amount. Under section 35 F of
central Excise Act, 1944, the appeal also must be accompanied by mandatory
pre-deposit amount of 7.5o/o of the duty demanded or penalty imposed or_ botJr and
ihe amount of pre-deposit payable would be subject to a ceiling of Rs.10 Crore.
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M/s. Paramount Builders, #5-4-187 /3 & 4, II Floor, Soham

Mansion, MG Road, Secunderabad-sOO O03 (here in-after referred as "M/s

Paramount" or "the assessee(sl") are engaged in providing "trIorks Contract

Service". The asssessee is a registered partnership firm and got themselves

registered with the department vide Servicer Tax Registration Number

AAIIFP4O4ONSTOOl.

2. As seen from the records, the assessee entered into 1) sale deed for

sale of undivided portion of land together with semi finished portion of the

flat and 2) agreement for construction, with their customers. On execution of

the sale deed the right in a property got transferred to the customer, hence

the construction service rendered by the assessees thereafter to their
customers under agreement of construction are taxable under Service tax as

there exists service provider and receiver relationship between them. As

there involved the transfer of property in goods in execution of the said

construction agreements, it appears that the services rendered by them after
execution of sale deed against agreements of construction to each of their
customers to whom the land was already sold are taxable services under
"Slorks Contract Senrice".

3. Accordingly, the following Show Cause Notice have been issued to the
assessee:

S.No
SCN O.R. No

Date Period

Amount of
Service Tax
demanded

Rs.

Status

I

HQPOR No.
87 /2OtO-

Adjn(ST)(ADC)
dt.24.6.20tO

09 l2006to
12l2OO9 11,8O,439 l-

Confirmed vide OIO
No:49l2010-ST dt.
29.ll.2OlO. Part5r's

appeal was dismissed
vide OIA

No.09/2011(H-II) dt.
31.1.201 l. Party Iiled
before CESTAT vide

Appeal No.
sT/700/2011DT.

15.3.2011 & assessee
paid Pre-deposit as

directed in Stay Order
No. 697 to 699 Dt.
18.4.2012. Issue

oR.No. I 08/ 20 l4-Adjn (ST).ADC.

Sub: Service Tax-Non payment of Service tax on taxable services rendered
M/s. Paramount Builders, Hyderabad - Issue of OIO - Reg.

t**

pending in CESTAT
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2 Jan-Dec,

2010

Confirmed vide OIO No.

50/2012-Adjn

(STXADC), dated 31-B-

2012. Party's appeai

was dismissed vide

OIANo. 187 l20l2pt-t[)
S.Tax. dt.

21. 72.2O 12.Party frled

before CESTAT & vide

FO. No. 22O9O12014

the case was remanded

back to Commissioner

(A) . Further vide OIA

No. HYD-SVTAX-000-

APP-o237-15-16-5T Dt.

28.t.20t6 ,

Commissioner (A)

remanded back the

case to Original

adj udicatin g authority.

4,46,4031-

4. As per information furnished by the assessee vide their letter dated

17 .O9.2O14 along with statements, it is seen that "the assessee" have

rendered taxable services under the category of "Works Contract Services"

during the period Jrtly, 2OL2 to March, 2OL4. TLe assessee had rendered

services for a taxable value of Rs. 1,09,32,4141-. Nter deduction of VAT of

Rs.3,96,570/- the taxable value works out to Rs' 1,05,35,844/- on which

service tax (including cess) works out to Rs. 5,20,8921', As seen from the

challans submitted by the assessee, an amount of Rs. L,7O,g7Ll' was paid

leaving an amount of Rs. 3,5O,5211- unpaidlshort paid for the services

rendered during the said period.

5. Vide Finance Act, 2012, sub section (1A) was inserted in Section 73

which reads as under:

SECTION 73 (1A) - Notwithstanding anything contained in sub-section

(1) (except the period of eighteen months of serving the notice for

recovery of service tax), the Central Excise Officer may serve, subsequent

46,81,850l-

OR No.
s4l2ot2-

Adjn(ST) (ADC)
dt.24.4.2012

Jan-Dec,
20ll3

2,92,477 l- Pending AdjudicationJan- 2Ol2 to
June-2O124

CNo.lV/ 16/ 16

/ 19s/2011,ST
- Gr.X

OR No.

60l2O1r-

Adjn(ST)(ADC)

dt.23.4.20t7
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to any notice or notices served under that sub-sectiont a statement,

containing the details of service tax not levied or paid or short levied or

short paid or erroneously refunded for the subsequent period, on the

person chargeable to service tax, then, service of such statement shall be

deemed to be service of notice on such person, subject to the condition

that the grounds relied upon for the subsequent period are same as are

mentioned in the earlier notices.

6. The sections 658, 568 and 66D as inserted in the Finance Act, 1994

by the Finarrce Act,2Ol2 w.e.f . l-7-2O12 are reproduced below :

6.7 Section 658 (44) : "service" means any activity carried out by a person

for another for consideration, and includes a declared service, but shall not

include-

(a) an activity which constitutes merely,-

(i) a transfer of title in goods or immovable property, by way of sale,

gift or in any other manner; or

(ii)such transfer, delivery or supply of any goods which is deemed to be

sale within the meaning of clause (29A) of article 366 of the

Constitution; or

(iii) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of
or in relation to his employment;

(c) fees taken in any Court or tribunal established under any law for the

time being in force.

6.2. SECTION 668. - There shall be levied a tax (hereinafter referred to as the

service tax) at the rate of twelve per cent on the value of all services,

other than those services specified in the negative list, provided or agreed

to be provided in the taxable territory by one person to another and

collected in such manner as may be prescribed.

6.3. SECTION 66D : Contains the negative list of services. It appears that
services provided by the assessee are not covered under any of the
services listed therein.
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6.4. Further, Notification No. 2512O12-ST, dated 20-06-2072, as amended
' specified services which were exempt from payment of Service Tax. It

appears that services provided by the assessee are not covered under

any of the services listed therein.

7. The grounds as explained in the show cause cum demand notlces

issued

above are also applicable to the present case; the legal position insofar as

"Works Contract Service" is concerned, the said service and its taxability as

defined under Sub-clause (zzzzal of Clause 105 of Section 65 of the Finance

Act,l994 as existed before 01.07.2012 stands now covered by 65B(5a)

whereby the said service, for not being in the Negative List prescribed under

66D, continues to be a taxable service. But for the said changes in legal

provisions, the status of Service and the corresponding tax liability remained

same. Hence this statement of demand/show cause notice is issued in terms

of Section 73 (1Al of the Finance Act, 1994 for the period July' 2OL2 to

March,2014.

8. From the above recitals, a SCN has been issued to M/s. Paramount

Builders, Hyderabad vide O.R. No. 108/2014-Adin -ST (JC) C.No:

lV l16ll95l2Ol1-ST.Gr.X Dated 19.9.2014 requiring them to show cause to

the Joint Commissioner, Service Tax, ll-5-4231 1 /A, Sitaram Prasad

Towers, Red Hills, Hyderabad-4, within 30 (thirty) days of receipt of this

Notice as to why:-

(i)

(ii).

(iii).

(iv).

an .unount of Rs. 5,20,8921- (Rupees Five Lakhs Twenty

Thousand Eight Hundred Ninety Two only) including Cesses

should not be demanded on the "Works Contract" services

rendered by them during the period from July, 2Ol2 to March,

2Ol4 arld an amount of Rs. 1,70,371/- paid should not be

adjusted against the above demand;

Interest should not be demanded under Section 75 ofthe Finance

Act 1994;

Penalty should not be imposed on them under Section 76 of the

Finance Act 1994; and

Penalty should not be imposed on them under Section 77 of the

Finance Act, 1994.



Assesses have submitted written submissions vide their letter Dt.O1.3.2015

and the same are as follows:

9.1 For easy comprehension, the subsequent submissions in this reply are

made under different heads covering different aspects involved in the

subject SCN.

A. Vatidity of the show cause notice

B. No Service tax on sale of semi-finished flat

C. No Service Tax on amount received for Corpus fund,

electricity charges, maintenance charges received on behalf of

the owners association or the electricity department

D. Quantification of ttre tax liability

E. Benefit of cum-tax

F. Interest and penalties

G. Benefit under section 80

InRe:Validity ofShow Cause Notice- section 73(1 A)

9.2. The assessee submitted that the subject SCN has not at all alleged

how aand why there is a short payment of service tax in the present case

and proceeded with mere assumptions and presumptions without
appreciating the fact that Appellant has paid entire amount of service

tax to the department on the amount towards agreement of
construction.

oe The assessee submitted that the subject show cause notice has been

issued by relying on the information submitted by the Noticee vide letter

dated 17th September 2014. The Noticee submits that in the said

letter, they submitted the amount received towards agreement of
construction as follows.

Period Total Receipts towards

agreement of construction

1 April 2072 to September

2012

Rs.7,63,500/-

2 October 2012 to March 2013 Rs.25,7O,857 l-
3 April 20 13 to September

20r3
Rs.3,36,875/ -

4 October 2013 to March 2014 Rs.3,OB,50O/ -

oR.No. 108/20 14-Adjn (ST).ADC

9. Written Submissions:-

SI.

No.



SI.

No.

Period Gross amount received

1 July 2Ol2 to September

2012

Rs.7,24,2061-

2 Rs.6t ,87 ,3921 -

\) April 2013 to September

2013

Rs. 17,76,9761-

4 October 2013 to December 2013 Rs.8,55,000/-

5 January 2Ol4 to March

2014

Rs. 13,88,840/-

9.4 From the above comparison of the information submitted and

information considered by the subject show cause notice, it clear that

the subject show cause notice is based on wrong understanding of the

information submitted by the Noticee. On this ground alone, Noticee

submits that subject show cause notice is not sustainable and

requires to be dropped.

9.5 The assessee submitted that in the letter submitted to the department

they have enclosed earlier correspondences made to the department

where they have intimated the total gross amount received which is

inclusive of amount towards sale of semi-hnished flat, which is not

liable for service tax. The show cause notice has computed service tax

on the said amount which is not all liable for service tax .On the basis

of same, noticee submits that the subject show case notice is not

sustainable and requires to be dropped.

9.6 The assessee submitted that the subject show cause notice has also

proposed demand under the new service tax law, where the activity

should be covered under the defrnition of service to attract service tax

liability. However, in the present case, the subject cause notice has not

at all explained how and why the total gross amount received which is

inclusive of amount received for sale of semi- finished flat, is covered

under the definition of service as provided under section 65E}(a4) of

finance Act,1994. As the subject show cause notice has not proved its

oR.No. 108/20 14-Adjn (ST) ADC

However, the annexure to the show cause notice mentioned the details of

reieipts as follows which is entirely different from the details furnished by

the Noticee which are as follows.

October 2Ol2 to March 2013



9.7
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burden of proof, the proposition of demand of service tax is not

sustainable and accordingly, the same requires to be dropped.

The assessee further submitted that the commissioner of central

Excise & Service Tax (Appeals -II), Hyderabad and the Hon'ble

CESTAT, Bangalore Bench in the previous period has categorically

held that service tax should not be levied on the sale deed portion and

remanded the matter back to the adjudicating authority for re-

quantification of the duty liability. However , the subject show cause

notice has not considered this aspect and demanded service tax on

the Noticee. On the basis of the same, the assessee submits that the

proposition of the subject show cause notice demanding the duty is
not sustainable and requires to be dropped.

9.8 The assessee submitted that the subject show cause notice has not

made any allegation as to how and why there is a short payment of

service tax in spite of detailed submission made by them through way

of correspondence , explaining their method of tax treatment for their
activity. Further, the show cause notice merely considered the gross

amount shown in the workings submitted by them ignoring the

various deductions claimed by them for sale of semi -finished flat,
amount received towards VAT, stamp duty, corpus fund, maintenance

charges, electricity charges etc. As the subject show cause has not
made any allegation as to how and why the deduction claimed by the
Notice is not applicable, the same is not sustainable and requires to be

dropped.

9.9 The assessee submitted that the subject show cause notice in para 5
extracted the provision of section 73(1A) of the Finance Act, 1994 and in
para 7 mentions that the grounds as explained in the show cause notice

issued for the earlier period is also applicable for the present case.

Hence, this statement of demand / show cause notice is issued in terms
of section 73(1A) of Finance act, 1994,for the period Juty 2OI2 to March
2013. For this, NoticeE submits that section 73(1A) of the Finance

Act, 1994 reads as follows.

"(1A) Not withstanding angthing contained in sub-section (1) (except the period.

of eighteen months of seruing the notice for recouery of seruice tax), the

central Excise officer maa se/ve, subsequent to any notice or notices serued.

under that sub-section, o statement, contalnlng the d.etalts of service tax
not levied or pald or short leuled. or short paid. or erroneouslg refunded

for the subsequent period, on the person chargeable to seruice tax,
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then, seruice of such statement shall be deemed to be seruice of notice on such

peiso n subJect to the conditlon that the grounds relled upon Jor the

subsequent perlod are sa,me as are mentioned in the earller notlce."

9.10. The assessee submitted that from the analysis provision of section

73(1A), it is clear that to issue show cause notice/ statement

under the section, the grounds relied upon for the subsequent

period should be same in all aspects as mentioned in previous

notices. Further, the subject show cause notice has not mentioned

which earlier show cause notice it has referred i.e. show cause

notice issued under the old service tax law. However, present

show cause notice is issued for the period J.uly 2Ol2 to March 2014

i.e. under new service tax law where there is a substantial changes in

the provision of service tax from positive list based taxation to negative

list based taxation, thereby exemption and abatement has also

undergone change. Accordingly, the grounds of the old period is not at

all applicable for the new period due to the following substantial

changes.

Taxable service list provided under section 65(i05) of the

Finance Act, 1994 ceases to effect w.e.f 01-O7-2012.

Section 65A pertaining to classification of service cease to

effect.

There is no concept classification of service.

Delinition of service introduced under section 658(44)

where it contains certain exclusions

Negative list introduced in section 66D of the Finance

Act, 1994.

f. Concept of bundled service introduced in section 66F.

C. New definition of works contract has been introduced

under section 658(90) of the Finance Act,1994.

h. Mega exemption notification provided under Notification

No. 25l2O|2-ST dated 20.06.2012, which is

available irrespective of classification of

service. (earlier exemption was subject to classification

of service).

a

b

c

d

e



9.1 1. The assessee submitted that from the above it is clear that there is a
substantial changes in the service tax law w.e,f. Ol-O7-2012.

Accordingly, the allegations made in the previous show cause notice

for the period upto 31.O3.2012 are not applicable and not relevant for

the period from 01.07.2012 onwards. As the subject show cause

notice has considered various irrelevant and non-applicable grounds

provisions of section 73(1 A) is not applicable to the present case,

which needs to be dropped.

9.12. Further the basic fundamental dispute for the previous periods (prior

to 01.07.2012) was that the classification of the assessee under
"Works Contract Service / Construction of Residential Complex

Service". However, since for the present period section 65A

is not applicable for the services provided and there is no separate

classification of service as works contract service. The present show

cause notice has demanded service tax under Works contract service

which is not at all applicable for the present period. Now for the

impugned SCN issued for the period after 01 .O7 .2O 12 in the absence

of Section 65A, Section 65(105), the exemption and abatement not
based on the any classification of service such allegation in the
previous notice is totally irrelevant and hence the notice issues under
section 73(1 A) ofthe Finance Act, 1994 is not sustainable and need

to be quashed.

9.13. The assessee submitted that the show cause is issued on the wrong
assumption that the provisions and allegations of show cause notice

issued for the earlier period is applicable to the present case. However,

as explained above, as there is a substantial change under new service

tax law, the provisions and allegations of earlier show cause notice is

oR.No. 108/20 14-Adjn (ST).ADC.

i. New valuation Rule provided vide Rule 2,{ of the service

Tax (determination of value) rules, 20O6 vide

Notification

2412O12-ST dated 20.O6.2072 for determination of tax

liability case of works contract service.

j. Abatement for various services issued under notification

no 2612O\2-ST dated 20.06.2012 is issues based on

the nature of the service irrespective of its

classification (earlier abatement was

subject to classification of services)
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not applicable to the present case. As the subject show cause notice is

issued on assumptions ald presumptions, the same is not sustainable

as per the decision of Hon'ble Supreme Court in the case of Oudh

Sugar Mills Ltd Vs Union of India 1978(2) E.LT (Jl72l (SC). On the

basis of the same, Noticee submits that subject show cause notice is

not sustainable and same requires to be dropped.

9.14. The assessee submitted that as the subject show cause notice rs

issued with extraction of the statutory provision and with broad

allegations, however has not discharge the burden of proof of taxability,

which is essential for proposing the demand. In this regard the assessee

wishes to rely on the following decisions.

a. In the case of Detusoft Ouerseas Put. Ltd Vs Commr. Of Seruice

Tax, Neut Delhi 2008 (12) S.T.R 730 (Ti-Del) it uas held that

"Tax liabtlitg (Seroice tax) - Burden of prooJ - Reoenue

to proae ltabtlitg on Pdrticular person if serulce tax

sought to be imposed o,

b. In the case of rJnited Telecom Ltd. Vs Commissioner Of

Seruice Tax, Bangalore 2008 (9) S.T.R 155 (Tri-Bang) it uas held

that "The fundamental rule is that Revenue should

discharge the burden pertaining to taxability for placing the

activity under one head or another' In a case of this tApe

which is highlg technical in nature, the Reuenue ought to haue

referred the entire technical information fumished by the

appellants to an expert body like National Informatics Centre. The

same has not been done. To arriue at conclusion on reading the

contract mag lead to certain assumption and presumption. It mag

not be scientific also to crush aside the technical information giuen

bg the appellants bg making oTtr ou)n reading of the terms of the

contract. In uieut of Reuenue not hauing produced ang technical

opinion, the appellant's contention that Reuenue has failed to

discharge their burden has to be taken into account ".

c. In the case of Jetlite (lndia) Ltd. Vs Commissioner Of C. Ex.,

New Delhi 2}ll (21) S.T.R 119 (Tri-Del) it was held that "In

case of class{lcatlon burden uors squarelg uponthe

departnent".

In light of the above judgments where the Department alleges that the

service is taxable, the burden lies upon the Department to establish
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the taxability. In the present case, the department failed to discharge

the burden as no evidence was placed on record to establish that the

service is taxable. On the basis of the same, Noticee submits that

subject show cause notice is not sustainable and requires to be

dropped.

9.15. The assessee submitted that subject show cause notice in para 6

merely extracted the definition of service as provided under section

65E}(44) of the Finance Act, 1994, but not at all explained how and

why the activity of the Noticee is covered under the definition of

service. As the subject show cause notice has not proved the coverage

of the activity of the Noticee under the definition of service, the same is

not sustainable and requires to be dropped.

fn Re.' JVo Serulce tax on sale of seml-Jlnlshed, Jlat and Starryt

dutg, reglstrdtion charges

9.16. The assessee submitted that the para 2 ol the subject show cause

notice reads as follows.

"As seen from the records, the Noticee entered into 1) Sale deed for

sale of undivided portion of land together with semi-finished portion

of the flat and 2) agreement for construction, with their customers.

On executlon of the sale d,eed. the rtght ln d. propertg got

transterred to the customer, hence the construction service

rendered by the Noticee thereafter to their customers under
agreement of construction are taxable under service tax as there

exists service p.ouider and receiver relationship between them. As
there is transter of propertg ln good.s in the executlon of the
said constrttction agreements, lt appears that the serutces

rendered bg them aft,er execution oj sdle d.eed agalnst
agreements of construction to each of thetr customers to whom
the land u,as d.lrea.dg sold are taxable serolce under Works
Contract senice."

9.17. From the analysis of the above para i.e. 2 of the subject show cause

notice it is clear that the show cause notice admitted the fact that only
seruices rendered. bg the cssessee afier executlon of sale deed
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a.g(r:lnst dgreements o:f constnrctlon to each o:f thelr customers is

liable for service tax under works contract service and the subject

show cause notice has accepted the fact that service tax is not

applicable for the sale of semi-finished flat. Inspite of this admittance

in para 2, the subject show cause notice in annexllre while quantifoing

the demand has considered the total gross receipts which also

includes the amount received for sale of semi-finished flat. On the

basis of the same, The assessee submitted that the proposition of the

subject show cause notice demanding service tax on sale of semi-

finished flat is not sustainable and requires to be dropped.

9.18. The assessee submitted that the definition of service provided w'e.f

O1-O72O|2 reads as foliows.

(44)"Seruice" means anA actiuitg carried out bA a person for another for
consideration, and includes a declared seruice, but shall not include -

(a). an activity which constitutes merely,-

(i)a transfer of title in goods or immouable propertA, bg uag of

sale, gifi or in ang other manner; or

(tt)such transfer, deliuery or supplg of any goods which is deemed to

be a sale uithin tlrc meaning of clause (29A) of article 366 of tlLe

Constitution; or

(iii)a transaction in money or actionable claim;

(b).a prouision of seruice bg an emplogee to the employer in the

course of or in relation to his emplogment;

(c).fees taken in ang Court or tibunal establisled under ang latu for
the time being in force.

9.19. The assessee submitted that from the above exclusive portion of

definition of service it is clear that it specifically excluded tl:,e Sale /
transfer o! lmmornble propertg. In the present case, the agreement

of sale deed is entered for sale / register of semi-finished flat which is

animmovable property. Accordingly, the amount received for sale of

semi-finished flat, stamp duty and registration charges is excluded

from the definition of service.On the basis of same also,Noticee

submits that the proposition of subject show cause notice demanding
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service tax on the Noticee is not sustainable and requires to be

dropped .

9.20. Noticee submits that the show cause notice in para 2 admitted the

fact that there is a sale of semi-finished flat and construction activity

has been done on the land of buyers. It substantiates the fact that the

activity of sale of semi-finished flat is covered under exclusive portion

of definition of service as provided under section 658(44) of the

Finance Act, 1994. On the basis of the same, Noticee submits that the

proposition of the subject show cause notice demanding service tax on

the sale of immovable property is not sustainable and require to be

dropped.

9.21. The assessee submitted that Article 265 of the Constitution of India is

extracted here for ready reference.

"No tax shall be leuled or collected except bg autlarltg o;f law,,

9.22. The assessee submitted that from the above it is clear that Article 265

prohibits the levy or collection of the tax except by authority of law.

Therefore the law should be within the legislative competence of the

legislature being covered by the legislative entries in the Seventh

Schedule of the Constitution. The question is whether the parliament

is empowered to levy the service tax on sale of materials, undivided

share of land & others.

9.23. The assessee submitted that the Parliament is empowered to levy the

service tax vide Entry No. 97 of List of Seventh Schedule to

Constitution of India. The Entry No. 97 is extracted here for ready

reference.

97. Any other matter not enumerated in List II or List III including ang

tax not mentioned in either of those .Lists.

9 .24. T}:e assessee submitted that from the above it is clear that the

Parliament under Entry 97 carr levy the tax on matters, which are not
covered under List II and List III. The question is whether the tax



9.25. From the above it is clear that tlle tax on transfer of immovable

property is covered under List III and service tax which is levied under

entry no.97 is not applicable for the sale / transfer of immovable

property. On tJle basis of the same, the assessee submitted that

service

tax is not applicable for sale / transfer of immovable property. As the

subject show cause notice has not considered this aspect, the same is

not sustainable and requires to be dropped.

9.26 The assessee submitted that the subject show cause notice has

computed service tax liability also on the receipts received for sale of semi-

finished flat under works contract service. For this Noticee submits

that section 67 of the Finance Act, 1994 reads as follows.

"SECTION-67. Voluation of taxable seruices for charglng servlce

tax. - (1) Subject to tte prouisions of this Chapter, where seruice tax i.s

chargeable on anA taxable seruice tttith reference to its ualue, then such

ualue shall, -
(t) in a case where tte prouision of seruice is for a consideration

in moneg, be the gross amount charged by the seruice prouider for such

seruice prouided or to be prouided ba him ;

(it). in a case uhere the prouision of seruice is for a consideration not

uthollg or partlg consisting of moneg, be such amount in moneg as, uith

the addition of seruice tax charged, is eqtiualent to the consideration;"

(ii/ . in a case uhere tle prouision of seruice is for a consideration uhich ts

not ascertainable, be the amount as maA be determined in the

prescibed manner."

9.27. Tlne assessee submitted that from the analysis of section 67 of the

Finance Act, 1994, it is clear that service tax requires to be paid on

the value of the seruic es rendered In the present case, tJle subject

show cause notice has gone beyond the valuation provisions and
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on sale of immovable property i.e. is not covered under List III. Relevant

entries of the List III are extracted here for ready reference.

Llst III-6. Transfer of propertg other than agrlculdtral land;
reglstration of deeds and docttments.
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demanding service tax even on the amount received for sale of semi-

finished flat. On the basis of the same, Noticee submits ttrat the

proposition of the subject show cause notice demanding service tax

beyond the provisions of section 67 is not sustainable and requires to

be dropped.

9.28. Tlle assessee submitted that Hon'ble High Court in the decision of GD

Builders VS Union of India 2Ol3 (32l, STR 673 held that in case of a

composite contract, the service element should be bifurcated and

ascertained and then taxed. In the present case service there are two

separate transactions one is sale of semi-finished flat and second one

is construction service. Accordingly, the proposition of the above case

law can be applicable. On the basis of same also, Noticee submits that
demand of service tax on the sale of immovable property is not

sustainable and requires to be dropped.

In Re: Sale oJ Semi-Jlntshed flats is not a works contract

9.29. The assessee submitted that para 2 alleges that the liability of service

tax is only on the construction agreement and not on the sale deed

portion, however the computation of service tax there is no deduction
given towards the sale deed and hence without prejudice to the findings of

the impugned SCN the submission has been made to justify that the

value of sale deed is not a works contract.

9.30. The assessee submitted that the subject show cause notice in para 2

mentions that the Noticee is providing "works contract service" and

liable for service tax and extracted the definition of works contract as

provided under section 658(54) of the Finance Act, 1994. For this
Noticee submits that the subject show cause notice has not explained

how and why, the transaction of the Noticee is liabie for service tax

under works contract service. As the subject show cause notice has

not proved burden of proof, the same is not sustainable and requires

to be dropped.

9.31. The assessee further submitted that the definition of works contract
provided under new service tax law.



9.32
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The assessee submitted that from the defrnition of works contract as

provided under section 658(54) of the Finance Act, 1994, it is clear

that to cover under the definition of works contract,

a) There should be a contract . (Onlg a Slngle Contract)

b; In such contract, there should be transfer of property in

goods and

c) Such contract is for the purposes of carrying out, - specified

services.

9.3s. The assessee submitted that in the present case, their agreement of

construction may liable under the del-rnition of works contract as

provided under section 65E}(54) of the Finance Act,1994 and they are

paying appropriate service tax as per Rule 2A of the Service Tax

(Determination of Value) Rules, 2006. In spite of appreciating the

voluntarily service tax payment made by the Noticee, the subject show

cause notice is demanding Service tax on the sale of semi-finished

flat under works contract service, which is not beyond the delinition of

works contract service. On the basis of the same, Noticee submits that

the proposition of the subject show cause notice demanding service

tax on the value of sale of semi-finished flat is not sustainable and

requires to be dropped.

9.34. The assessee submitted that the transaction of sale of semi-finished

flat

is not covered under the delinition of works contract due to the

following reasons.

a. The Noticee has entered two separate transactions with the

customer,whereas the definition requires only one

contract.

b. Transaction is for sale of semi-linished flat and not for

construction.

As the present transaction of the Noticee is not covered under the

definition of works contract, the proposition of subject show cause

notice demanding service tax under works contract service is not

sustainable and requires to be dropped.
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In Re: No Sertice Tax on arnount receiued for Corpus fund, electrlcltg
charges, maintenance charges receiaed on behalf of the outners

assoclation or the electricitg department

9.35.

9.36. The assessee submitted that the subject show cause notice in para 2

has made allegation only for payment of service tax on the construction
work undertaken by the Noticee. However, while quanti$,ing the service tax

liability, the subject show cause notice has also included the amount

received for corpus fund and the electricity charges which is received

on behalf of association / electricity board. Accordingly, the proposition of
the subject show cause notice demanding service tax on the Noticee is

not sustainable and requires to be dropped.

9.37 . Thre assessee submitted that the definition of works contract as

provided

under section 65El(54) reads as follows.

"(54) " tuorks contract" means a contract wherein transfer of propertg

in goods inuolued in the execution of such contrad is leuiable to tax as

sale of goods and such contract is for th.e purpose of carrying out

construction, erection, commissioning, installation, completion, fitting
out, repair, maintenance, renouation, alteration of ang mouable or

immouable propertA or for carying out anA other similar actiuity

or a part thereof in relation to such propertg ;

9.38. The assessee submitted that in the present case, they have paid

applicable service tax on the construction agreement , which may be

liable under works contract service. However, the subject show cause

The assessee submitted that the subject show cause notice also

demanded service tax on the amount received towards, corpus fund,

electricity charges, maintenance charges, which is received on behalf

of the owners association or the electricity department. However, the

subject show cause notice has not provided any reasons as to how and

why the said amounts were liable for service tax under works

contract service. It is settled provision of iaw that the burden of proof

of tax liability is always on the department. As in the present case, as

the subject show cause notice has failed to prove its burden, the

proposition of the subject show cause notice demanding service tax on

the amount received for corpus fund, electricity charges is not

sustainable and requires to be dropped.
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notice without appreciating the voluntarily service tax payment made

by the Noticee demanding service tax on the amount received towards

corpus fund and electricity charges which is not at all covered under

the definition of works contract service. On the basis of same also,

Noticee submits that the proposition of the subject show cause notice

is not sustainable and requires to be dropped.

9.39. The assessee submitted that they have received amount received for

corpus fund and electricity charges is on behalf of the owners

association

and electricity board. In this regard, Noticee wishes to extract Rule 5(2)

of Service Tax (Determination of Value) Rules, 2006, which reads as

follows.

(2) Subject to the prouisions of sub-rule (1), the exPendlture or

costs lncurred bg the sel.rr lce proulder as 4 pure agent of the

reclplent of seralce, shall be excluded from the ualue of the

taxable sentlce tf all the folloulng conditlons are satlsJled,

namelg r

(i) the seruice prouider acrs as a pure agent of the recipient of seruice

rthen he makes pagment to third partg for the goods or seruices

proanred;

(ii) tlw recipient of seruice receiues and uses the goods or seruices so

proared bg tle seruice prouider in his capacitA as pure agent of tLE

recipient of seruice;

(iii) tLe recipient of seruice is liable to make pagment to the third party ;

(iu) the recipient of seruice autlnrises the seruice prouider to make

paAment on his behalf;

(u) the recipient of seruice knows that the goods and seruices for which

paAment has been made bg the seruice prouider shall be prouided bg

the third partg;

(ui) the pagment made bg the seruice prouider on behalf of the recipient

of seruice has been separately indicated in the inuoice issued bg the

seruice prouider to the recipient of seruice;

(uii) the seruice prouider recouers from the recipient of seruice onlg such

amount as has been paid bg him to the third partg; and

(uiii) the goods or seruices proa)red bg the seruice prouider from the third

partg as a pure agent of the recipient of seruice are in addition to the

seruices he prouides on his own account.



9.40

9.41.

In Re: Quantificatlon of the tax liabtlitg

9.42. The assessee submitted that assuming but not admitting they are

liable for service tax under works contract service and also as per Rule

2A of Service Tax (Determination of Value) Rules, 2006, then Noticee

submits that as per Rule 24, of Service Tax (Determination of Value)

Rules, 2006, then the value of the land involved in the project

should be excluded from the determination of service tax liability. For

the said period, total mount of cost of land transferred and Noticee

humbly request the adjudicating authority to exclude the value of land

from determination of service tax liability.

In Re: Benefft of cum-tax

9.43. The assessee submitted that assuming but not admitting there is
liability under works contract service for sale of semi-finished flat, then
as the Noticee has not collected service tax from the buyer, the benefit
of cum- tax requires to be provided to the Noticee. As the subject show
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The assessee submitted that in the present case, as they have received

the amount towards electricity charges and corpus fund as an agent of

the service receiver, the amount received towards to be excluded from

the valuation as per Rule 5(2) of Service Tax (Determination of Value)

Rules, 2006. As the subject show cause notice has not

considered this aspect, the proposition of the subject show cause

notice demanding service tax on these items is not sustainable

and same requires to be dropped.

The assessee submitted that the amount received towards corpus fund

and electricity charges can also be considered as reimbursement of

expenses collected at actuals. In this regard, they wishes to rely on

the decision of Hon'ble Delhi High Court in the case of

Intercontinental Consultants & Technocrafts Pvt Ltd Vs Union of India

2Ol3(291 STR 9 (Del) where it is held that pure reimbursements of
expenses is not liable for service tax and also it struck down Rule 5 of
Service Tax (determination of value) Rules, 2O06, as it is beyond the

valuation provisions of service tax. On the basis of the same, Noticee

submits that the proposition of the subject show cause notice

demanding service tax on the Noticee for these reimbursement of

expenses is not sustainable and same requires to be dropped.



cause notice has not extended

sr.istainabie and requires to be dropped.
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such benefit, the same is not

9.44. Th€ assessee submitted that in light of statutory backup as mentioned

above and cases where it was held that when no service tax is
collected from the customers the assessee shall be given the benefit of

paying service tax on cum-tax basis

In Re: Interest and penalties

9 .45. Without prejudice to the foregoing, assessee submitted that when
service

tax itself is not payable, the question of interest does not arise.

9.46. The assessee submitted that it is a natural corollary that when the

principal is not payable there can be no question of paying any

interest as held by the Supreme Court in Prathiba Processors Vs. UOl,

19e6 (88) ELT 12 (SC)

9.47 . Without prejudice to the foregoing, assessee submitted that penalty is

proposed under section 77. However, the subject show cause notice

not provided any reasons as to why how penalty is applicable under

section 77 of llrre Finance Act, 1994. Further, the Noticee is already

registered under service tax under works contract service and filing

returns regularly to the department. Accordingly, penal provisions

mentioned under section 77 is not applicable for the present case. As

the subject show cause notice has not considered these essential

aspects, the proposition of levying penalty under section 77 is not

sustainable and requires to be dropped.

has

9.48. The assessee submitted that on going through the impugned SCN it

cannot find any justification given by the Adjudicating Authority for

imposition of severe penalties under Section 77 and 76. Tl;re impugned

SCN is a non-speaking SCN. Since there is no finding of mala fide

intention to evade payment of service tax, the penalties proposed

requires to be dropped.

In Re: Bene.,;Et under sectlon 80
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9.49. The assessee submitted that Section 80 of the Finance Act, 1994

states that "notwithstanding anything contained in the provisions of

section 76, or 77 or first proviso to section 78 of the Finance Act, 1994,

no penalty shall be imposable on the assessee for any failure referred to

in the said provisions if the assessee proves that there was reasonable

cause for the said failure. "

9.50. Assuming but not admitting, the assessee submitted that no reasons

have been adduced for imposing penalty under Section77 and 76. The

authority has ignored the provisions of Section 80 of the Act, as per

which no penalty under Sections 77 and 76 shall be imposed on the

assessee for any failure, if the assessee proves that there was

reasonable and sufficient cause for the said failure. In the present

case, the assessee was under bona fide belief that the activities sought to be

taxed by the impugned SCN are not liable for the service tax in as

much as such activities are not covered under provisions of Finance

Act, 1994 and therefore it is the right case for waiver of the penalty, under

Section 80 of the Finance Act, 1994.

9.51. Without prejudice to the foregoing, the assessee submitted that when

the tax itself is not payable, the question of penalty under section 78

and 76 does not arise. Further assuming but not admitting, that there

was a tax liability as envisaged in SCN as explained in the previous

paragraphs, and further also there was a basic doubt about the

taxability of activities itself, Noticee is acting in a bona fide belief, that
he is not 1iab1e to service tax on such activities, there is no

question of penalty under section 77 and 76 and resorting to the
provisions of Section 80 considering it to be a reasonable cause

for not collecting and paying service tax.

9.52. The assessee submitted that in so far as Section 80 of the Act is
concerned, it overrides provisions of Sections 76, TT, 78 of the Act
and provides that no penalty shall be imposable (assuming but not
admitting) even if any one of the said provisions are attracted if the

assessee proves that there was reasonable cause for failure
stipulated by any of the said provisions. Whether a reasonable cause

exists or not is primarily a question of fact.

The assessee submitted that they have established the reasonable

for nonpayment of service tax. Once reasonable cause is

9.53.

cause
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established the authority has the discretion to hold that no penalty is

irriposable. The provision does not say that even upon establishment of

reasonable cause,

penalty is imposable. The provision oniy says no penalty is
imposable.

9.54. The assessee submitted discretion to exercise the power under Section

80 of the Finance Act, 1994 to waive the penalty is an obligation on the

authority. It is the duty of the authority to ascertain whether there is

any reasonable cause for nonpayment of duty. In the case of KNR

Contractors Vs CCE, Thirupathi 2}ll (0211 436 (Tri-Bang) it was held

that "Perusal of Section 80 of the said Act, undoubtedly discloses that

it will have overriding effect on the provisions of Sections 76,77 & 78, in

the sense that imposition of penalty under any of those provisions is

not mechanical exercise by the concerned authority. On the contrary,

before

proceeding to impose the penalty under any of those provisions of law,

the authority is expected to ascertain from the records as to

whether the assessee has established that there was reasonable

cause for the failure or default committed by the assessee."

9.55. The assessee submitted that the authority must exercise power

under Section 80 and grant the waiver of the penalty under Section 77

and 76 of the finance Act, 1994.

Personal Hearing has been granted to the assesses. Sri P. Venkata Prasad,

Chartered Accountant has appeared for personal Hearing before me on

03.10.2016. He has submitted that in addition to the submissions made on

01.03.2015, they have specified that the flats in question have been issued

with Occupancy certificate by the Competent Authority before booking by the

Customers. Hence the transaction involved amounts to sale of immovable

property and the same is not taxable. Hence they have requested to drop

further proceedings initiated against them.

Discussions And Findinss:-

11. I have gone through the Show cause Notice and reply submitted by the

assessee and submissions made by them during the course of personal

1O. Personal Recordinqs:-
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hearing. The issue to be decided by me is whether the assesses are liable to

pay service tax on the flats sold by them under works contract service.

12. It is seen from the submissions of the assessee that one of the Show

Cause Notice which was conlirmed by the Original Adjudicating Authority

was upheld by the Commissioner (Appeals) and the same was appealed

against before the Hon'ble CESTAT, Bangalore which has stayed recovery of

further proceedings. However there is no stay for adjudication of the current

Show cause Notice. Therefore, I proceed to adjudicate the case in hand and

now I examine the issues involved in the SCN.

The assesses contests the issue on the following;

A. Validity of the show cause notice

B. No Service tax on sale of semi-finished flat.

C. No Service Tax on amount received for Corpus fund, electricity
charges, maintenance charges received on behalf of the owners
association or the electricity department.

D. Quantification of the tax liability.

E. Benefit of cum-tax.

F. Interest and penalties.

G. Benefit under section 80

13. The Assesses contends that SCN is not sustainable on as much the

SCN is issued on different details other than furnished by the assessee. It is
seen that the SCN is issued after detailed investigation which includes the

information from the assessee. Therefore assesses argument does not hold
any water. I therefore reject the assessee's claim.

14. Assessee contends that there is no service tax on sale of semi-finished
flat. The Honorable CESTAT in its Stay Order No's 69T to 699 Dated

18.4.2012 has held that the facts of the case requires to be gone in detail at
the time of final disposal. Therefore it is not possible for me to accept the

issue of non taxability on semi finished flats. Therefore assessee's contention
is rejected.

15. Assessee contested that there is no Service Tax on amount received for
Corpus fund, electricity charges, maintenance charges received on behalf of
the owners association or the electricity department. This is totally
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unsupported by any finding. In fact service tax is liable to be paid on all the

arnounts received by them including the amounts mentioned by the assessee

if the amount is received for providing the service.

16. Assessee contested the quantihcation of the demand amount. It is

observed that the department has correctly quantihed the duty amount.

Assesses has not given any data to support their claim. Therefore assesses

contention is rejected on Quantilication of the tax liability, Benefit of cum-

tax, Interest and penalties and Benefit under section 80 as the same lacks

sufficient evidence. Therefore the demand is sustainable.

17.

(i). 2007(6\ S.T.R. 32 (Tri.-Kolkata)-CCE', Kolkata-1 Versus GUARDIAN

LEISURE PLANNERS PVT LTD.
. Penaltg is a preuentiue as uell as deterrent measure to defeat recwrence of

breach of lata and also to discourage non-compliance to the lau of ang uillful

breach. Of course , just because penaltg is prescribed that should not

mechanicallg be leuied fotlowing Apex court's decision in tlrc case of

Hindustan Steels Ltd. Vs. State of Orissa rePorted in 1978 (2) ELT ( J159)

(S.C.)-AIR 1g7O S.C. 253. Section 80 of the Act hauing made prouision for
excuse from teug of penaltg under section 76 if the assessee proues that there

l1)As A reasonable cause for failure under that section no other criteia is

mandate of Laut to exonerate from penaltg. No reasonable cause being

patent from the record towards failure to deposit the tax due, duly, except the

casual approach of aforesaid, the td. commissioner (Appeals) utas not justifted

to set aside the penaltg leuied under Section 76 of the Act " '

(it. 2005 (1008) E.L.T.445 (Tri,- Chennai) -TRANS (INDIA) SHIPPING

PVT. LTD. VERSUS CCE., CHENNAI-1:

" The remaining Etestion to be looked into is whether the appellants u)ere

eligiable for the benefit of Section BO of the Finanoce Act'1994' which laid

doun that a seruice tax assessee could be exonerated from penalties

imposable under Section 76 & 77 tuhere he proues that there utas

reasonable cause for the default in pagment of Seruice Tax or in filing

returrls, as tle case mag be' As regard's the appellants default in the

matter of filing of seruice tax refi)ms, there auld be no plea of financial

Levy of penalty under Section 76 of the Act:

Reliance for imposition of penalty is supported basing on the

following case laws :
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cn'sis as a reason for delaged ftling of return. The question now is whether

a plea of financial diJfiaities ("cash crisis " in this case) is a ualid reason to

be admitted under section 80 of tlrc Finance Act, 1994. In this commercial

world, it i.s too late for angbodg to saA that a "cosh cnisis " is

insurmountable. It also appeors from the record that the appellants were

soluent enough to uite off "bad debts" while continuing to do their
business . Apparently, their financial utas only in the matter of paging their
dues to the exclequer. In the circumstances, their plea of "cash crbis"
cannot be accepted as a reasonable cause for exonerating them from the

penal liabilitg under Section 76 / 77 of the Finance Act, 1994.

18. Further, the submission made by the assessees does not constitute
reasonabie cause so as to exonerate them from the penalties by invoking
Section 80 of the Act. Accordingly, I hold the penalty under Section Z6lT7 is
imposable as they have contravened the provisions of law.

19. In view ofthe above, I pass the following order:

(i) I Confirm the demand of Rs. 5,20,892/- (Rupees Five Lakhs
Twenty Thousand Eight Hundred Ninety Two only) (including cess)

being the service tax payable on the "Works Contract,, services

rendered during the period from July, 2Ol2 to March, 2014 under
sub section (2) of Section 73 of Finance Act,1994 against M/s.
Paramount Builders, Secunderabad ;

(ii). I appropriate an amount of Rs. 1,70,3711- paid by them towards
the demand at (i) above;

(iii). I confirm the demand of Interest on the Service Tax demanded at
(i) above, under Section 75 of the Finance Act 1994, at the
appropriate rates, from M/s. paramount Builders, Secunderabad

(iv). I impose a penalty of Rs.52,089/_ being the 1O% of demand
confirmed at (i) above, under Section 76 of the Finance Act, 1994
against M/s. Paramount Builders, Secunderabad. However the
assessee have an option to pay reduced penalty i.e 21o/o of penalty

ORDER
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imposed provided they pay the service tax, interest and such

reduced penalty within 30 days of receipt of this order.

(v). I impose Penalty of Rs. 10,000/- under sub section (2) of Section

77 of tbe Finance Act, 1994 against M/s. Paramount Builders,

Secunderabad.

Accordingly the show cause notice issued vide

Adjn(ST) JC dated. 19.O9.2014 stands disposed off.

OR No.108/20i4-

(P
ADDITIO

(By RPAD)

Copy to:

1. The Commissioner, Service Tax, Hyderabad- ST Commissionerate'

Hyderabad. / / By Name to Supdt (Review) / /
2. The Deputy/Asst Commissioner, Central Excise, Customs and Service

Tax, Division-Il Service tax, Hyderabad'

3.TheSuperintendentofServiceTax,RangeJl-B.Heisdirectedtoservethe

order on the assessee and obtain dated acknowledgement'

4. Master CoPY / Office CoPY.

KUMAR)
COMMISSIONER,

To,

M/s. Paramount Builders,
#5-4-LA7 l3 & 4, II Floor,
Soham Mansion, MG Road,
Secunderabad-SO0 OOg


