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C{,\L'harrered Accou llterts

Date: O8.O2.2OlB
To
The Commissioner (Appeals-II),
7th Floor, GST Bhavan,
L.B Stadium Road,
Basheerbagh,
Hyderabad-5OO OO4

Dear Sir,

Ven.ka

Kindly post the rnatter for hearing at the earliest.
Thanking You
Yours tr-uiy

For Hiregange & Associates
Charti red Accountants

sub: Filing of Appeat against the order of Assistant commissioner of
Service tax in Order-tn_ Original No. 4512016_Adjn(ST)(AC) dated
30.12.2016 pertaining to M/s. paramount Builders.

w;ltl: rcference to the above, we a:-e authorized to represent M/s. paramount
Builders a,cl i,rerewith e'crose the appear memorarrdum against order-In-
Original No.45/2OL6-Adjn(ST)(AC) dated 30. i2.?,Ci6 p""..d by Assistant
commissioner of Service Tax, Divrsion-Il. service Tax commissionerate
Roonr No. 600. sth !-loor. Kendri-rza Shr:lk Brravan, Basheerbagh H-v-,cerabad-
500 004 in forrn ST-4 along rvith annexure;i.
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o5 Challan towards Mandatory Pre-deposit I 021-O21
o6 Order-ln-Original No. a5/2016-Adjn(ST)(AC)

dated 30.72.2O76
II AOO 1-AO 15

o7 Personal Hearing record dated 28.12.2016 III AO16-4,016
o8 Reply to Show Cause Notice IV AO17-A026
o9 scN o.R.No.24l2o16-Adjn.(ST)(JC)

18.04.2016
dated v AO27-AO29
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FORM ST-4
I.orE of Appcal to the Commlssloaer (Appeals II)

IUnder Section 85 of the Finance Act, 1994 (32 of l99al
ONER I III.

H oo4

NA

Slgna

-t

ppellaut

1

(2) Name and address of the Appellant
3d Floor, Soham Mansion, M.G Road
Secundrabad-5OOOO3

No.1 A
M/s. Paramount Builders, 5-4-la7 /3&4,

of 2018

3) Desigrration and address of the oflicer
Passing the decision or order appealed
against and the date of the decision or
order

Assistant Commissioner of Service Tax,
Division-ll, Service Tax Commissionerate
Room No. 600, 5tt' Floor, Kendriya Shulk
Bhavan, Basheerbagh Hyderabad-SoO
oo4
IOIO No.45/2016-Adjn(ST)(AC) dated
30.72.2016

(4) Date of Communication to the Appellant
of the decision or order appealed against

03.o 1.2018

(5) Address to which notices may b€ sent to
the Appellant

M/s Hiregalge & Associates, "Basheer
Villa", House No 8-2-268/t/t6/8, Z"a
Floor,Sriniketan Colony, Road No. 3,
Banjara Hills, Hyderabad - SOO O34.

to the A llantAnd also
te5A i Period of dis A 2014 to March 2015

Amount of service tax if any
demanded for the period mentioned

(ii)

in the Col.

Rs.|,92,667 / -

) Amount of refund if any claimed for
the period mentioned in Col. (i)

(iii

lv Amount of Interest 1994.Interest u s 75 of Finance Ac
(v) Amount of penalty Penalty of Rs. 1O,OO0/- u/s

s. 76 of the Finance Acu
77 and

Value of Taxable Service for the period
mentioned in Col.

(vi) Rs. 38,96,,985/-

(6) Whether Service
interest or all
deposited.

the three
penalty or
have been

Tax or Rs.14,450/- vide
dated o1:2.If tow
deposit in terms

Challan No.0n 3(?_
ards mandatory pre-

of Section 3S5F of
Central Excise Act, 19
enclosed as Anaexure

14 (Copy ofChallan

heard in person?
the appellant wishes to be(6A) Whether Yes, at the earliest

(7) Reliefs claimed in appeal impugned order to ttre
extent aggrieved and grant the relief
claimed.

To set aside the

7994



STATEMEITT OF. FACTS

A. M/ s. Paramount Builders, Secunderabad (hereinafter referred to as

Appellant) is mainly engaged in the sare of residential flats to prospective

buyers during and after construction.

B. occupancy certificate (oc) for the project was obtained in the year 2oro

and during the subject period all flats were sold/booked after occupancy

certificate date only and not before it. sale deed is executed for t.Ile total

sale value and 'sale deed' is registered and appropriate stamp Duty, has

been discharged on the same. Service tax was not paid on the amounts

received towards these 'sa]e deed' since same is sale of tmmovable

propert5r'.

c' Further in some cases construction agreement is executed for the

additional works carried out and amounts received towards this

construction agreements were assessed for service tax under tl.e category

of trorks contract' adopting the taxable value in terms of Rule 2A of

service tax (determination of value) Rules, 2oo6 i.e. on a presumed value

of 4O%o of tlee contract value.

D. The detailed working of the receipts and the attribution of the said

receipts was already provided to ttre Department authorities, identified

receipt wise and flat wise. The summar5r of ttre same is provided

hereunder:

Descri tioa Recel ts Non tarrable Ta:cable
Sum of towards sale deed 38 85 000 38 85 000 0Sum of towards agreement of
construction

0 o o

recel tS
Sum of towards other taxable 11,985 0 11,985

S etcRe tration
Sum of towards VAT, 6504 4,21,6sO 0

Total 43 06 650 11 985

2)
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E. Accordingly, the value of taxable services constituted 4O%o of Rs. 11,9g5/-

i.e. Rs.4,794/- and the service tax thereon @ 12.86% constituted

Rs.593/-. It was explained that the actua-l payment of service tax

amounted to Rs. NIL the tax required to paid is Rs.593/-

F. The above facts of receiving OC and flats booked after OC was correctly

taken by SCN vide Para 4 but proposed to demand service tax on the flats

booked after OC date.

G. Previously several SCN's were issued covering the period upto March 2014

with sole allega tion that " seruies rendered bu tlrem after exeattion of sale

deed aqainst aqreements of construdion to each of their custo rs to uthom

the land alreadu sold uide deed are taxable seruiccs under

"uorks contract selice ".

a. Vide Para 3 of SCN dated 24.06.2010 and Para 2 of the Order

adjudicating the said SCN

b. Vide Para 3 of Second SCN dated 23.O4.2O1t

c. Vide Para 2 of third SCN dated 24.04.2012

d. Vide Para 2 of fourth SCN dated O2.l2.2OLg

e. Vide Para 2 of fifth SCN dated 19.09.2014

In all the above SCN's, there is eror in as much including the value of

sale deeds within the ambit taxable value while alleging service tax is

liable only after execution of sale deed i.e. on construction agreements.

H. The present status of SCN,s as referred above is as follows:

4
r, )

Period scN Amount Status

Sep O6 to
Dec 09

HQPQR No. 87/2010
Adjn (STXADC) dated

Uo
24.06.2010

n

Stay granted by
CESTAT vide
stay order
dated

3

Rs.11,8O,439/-



14.o4.2012
Jan l0 to
Dec 10

OR No.60/201r-Adjn
(ST) (ADC), dated
23.O4.20t1

Rs.4,46,403/- Pending before
CESTAT,
Ban oreJan 1l to

Dec 11
OR No. 54/2012 Adjn
(ADC) dated 24.O4.2012

Rs.46,81,850/- Pending before
CESTAT,
B ore

C.No.IVl t6/16/tgsl20
11.ST-Gr.X

Rs. 2,92,477 l-
Pending before
Commissioner
(Appeals)

July 2012
to March
2014

Rs.S,20,892/-

I. Now the present SCN O.R.No.24 / 2O L6-Adjn.(ST)(JC) dated tB.o4.2o t6

was also issued with similar error of quantifoing the proposed demand of

service tax in as much treating the sale deed values & other taxes as

taxable value of services (annexure to SCN) while alleging that service

rendered after execution of sale deed alone liable for service tax (para 2 of

SCN). (Copy of SCN is enclosed as lnaexure$

J. The liability for the impugned period and the details of the payments is

summarized in the below mentioned table for ready reference:

Amount (Rs.)

43,18,635
Less: Deductions

Sale Deed Va]ue 38,85,O00

, Registration charges, stamp

duty and other non taxable

receipts

VAT 4,2t,650

Taxable amount 1 1,985
Abatement @ 4Oo/o 4,794
Service Tax @ 12.36% 593
Actually Paid 0
Net Demand s93

4

Jan 12 to
Jun 12

OR No.108/2014 Adjn
(ST) (JC) dated
19.o9.20L4

Particulars

Gross Receipts



M. The Ld. Adjudicating authority confirmed the demand on the folowing

grounds:

a. Assessee contended that there is no service tax on sare of semi-

hnished flat. The Honorable CESTAT in this stay Order No,s 697

to 699 Dated 18.O4.2012 has held that the facts of the case

requires to be gone into detail at the time of {inal disposal.

Therefore it is not possible for me to accept the issue of non_

taxability on semi-finished flats. Therefore assesses contention is

rej ected

b. I frnd the assessee had not submitted any documentary evidence

to establish that completion/occupanry certificate were issued by

tlee competent authority and the consideration received by them

was after issue of completion/occupancy certificate. In the

absence of the required and relevant deta s and documents like

completion/occup€rncy certificate, sale deeds, date wise details of

palment received it will not be possible to come to any

meaningful conclusion. Therefore I hold that trre department has

correctly quantified the duty amount. therefore, assessee

contention is rejected on euantification of tax liability and I hord

that the demand is sustainable

c' I find the demand made in notice is sustainable and therefore the

contention of the assessee that penalty proposed under section

76 & 77 of the Act and demand of the interest under section 75

of ttre Act are not sus ected
o

oL

+
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GROUITDS OF APPEAL

I . Appellant submits that the order was passed not appropriately considering

the nature of activity, the perspective of the same, documents on record,

the scope of agreement but creating its own assumptions and

presumptions without appreciating the fact that Appellant does not have

any liability of service tax. Supreme Court in the case of Ottdh Sugar

Mllls Ltmttcd a, AO\ 1978 (4 ELT tZ2 (SC/has held that such show

cause notices are not sustainable under the law.

2. Appellant submits entire order seems to have been issued with revenue

bias without considering the submissions made by the Appellant and

documents submitted by the Appellant along with Show cause Notice

Reply.

3. Appellant submits that the allegation of the impugned order vide para I 1.6

fr:.at " tle assessee lwd not submitted any documentary euid.ence to

establish that completion/ ocanpancy ertifiute uere issued. bg tte
competent auttaity and the consideration reeiued bg tlem utas afier issue

of ompletion/ ocatpancg certificate. In the absene of tte reqttired and

releuant details and doqtments like ampletion/ ocanpancg certificate, sate

deeds, date wise details of pagm.ent reeiued it will not be possible to come

to ang meaningful anclusion. Therefore I hotd tnt fie department rns

correctlg quantified the dutg amount. *erefore, assessee antention is
rejected on Quantification of tax liabilitg and I U *nt the demand is

sustainable'

8



4. The above finding is not at all correct as the Appellant has submitted all

the requisite details inter alia detailed statement showing the flat wise

details of the booking date, amount received towards the sale deed,

additional works, vAT, registration expenses etc., and also the submitted

the copies of the occupancy certificate. Surprisingly, impugned order

comes with the fallacious Iinding that details/documents were not

submitted.

6. Appellant vehemently contended before Ld. Adjudicating authority that the

provisions of Section 73(1A) of the Finance Act, 1994 are not appricable in
the instant case and cited various explanations differentiating the

provisions applicable to previous period and current period but the

impugned order was passed without an finding on the same. As the

ons, Appellant is
impugned order has not consid m1

9

5. without prejudice to trre foregoing, Appellant submits assuming that if the

Appellant have not submitted information, nothing will stop the adjudicate

authority to collect such information. The Adjudicating authority while

adjudicating the case has to collect arl the information which necessar5r for

conlirmation of the demand. That is why t.I.e process is called is

adjudication. In this regard reliance is placed on The Dukes Retreat Ltd v.

CCE 2015 (40) S.T.R. 871 (Bom.) wherein it was held ttrat "The Appeal hrrs

been dismissed. onlg on a tecluical ground artd for non production of the

requisite certificate or proof of room rent being ch.arged and bilts raised. in

that behalf. In tlrc ciranmstanes, tle impugned order is quasled and set

aside."



reiterating the submissions made vide para o2 to 06 contending that

issuance of SCN u/s. 73(lA) of Finance Act, 1994 is invalid.

7. Appellant submits that t].e non-consideration of the various

documents/submissions made by them without giving proper reasons

shows the clear mind of the Adjudicating authority that giving an

opportunity is merely an eye-wash and not actually an opportunity

extended. Hence, there is clear violation of principles of natural justice

and therefore the order is issued violating the principles of natural

justice and is void ab initio and shall be set aside.

In Re: Servlce Tax caanot be levled on .sale of immovable property,

8. Appellant submits that as stated in background facts, during the subject

period, all flats were booked after the date of occu v certificate

and sale deed is beins executed for the entire sale .That being

a case no senrice tax is on the amounts received said

flats slnce same is 'sale of immouableo and it was

s v dinSe ction 66Elbl of Finance Act. I994 that

service tax is not liable for the flats booked after OC date. Hence

prooosal ofpresent OIO to demand service tax on the flats booked

afite OC date is not sustainab and requiredtobe set aside.

9 without prejudice to the above, Appelrant submits that undoubtedry,

they are discharging service tax on construction agreements thereby

payrng service tax on activity as proposed by impugned SCN read with

earlier SCN's. SCN erroneously included deeds at the

10



time of quanti$ing the demand. As seen from the operative part of SCN,

it is clear that it is only sole allegation of SCN (Para 2) that construction

agreements are subject to service tax under the category of "works

contract", no allegation has been raised to demand service tax on the

sale deed value.

10. However, ongoingthrough the annexure to the SCN, it can be observed

that though the allegation is to demand service tax on construction

agreements, the quantification is based on gross amoLrnts mentioned

above for all the activities including amounts received towards the "sale

deeds".

12. The Appellant submit that once the apparent error in calculation is taken

to its logical conclusion, tJle demand fails an there is no cause

of any grievance by the department on this

Partlculars r SCNAs
Gross Recei ts
ss: Deductions

43,18,63s

38 85 000 0
Registration charges, stamp

and other non taxable recei ts
VAT,
du

4,21,650 4,2r,650

Taxable amount 11985 38 96 985
Abatement 4 794 15 58 794
Service Tax L2.36yo i
Actuall Paid 0
Balance Demand 593

11

ll. It is therefore apparent that the SCN represents an error in

quantification of the demand. It may be noted that the Appellant have

regularly and diligently discharged Service Tax on the value of

"construction agreements". The above is explained through a

comparative chart provided below:

\s per Appellant
43.18.635

Sale Deed Value

4Oo/o

593 ,92,667
o

1,92,667



14. In this regard, Appellant submits that Appellant has submitted. a1l the

details of sale deeds and occupancy certificatesalong with their reply

dated 20.09.2016. For easy reference, the same were enclosed to this

appeal "" aoo"*or"0+. Therefore, the allegation of the impugned order

is not correct and the same needs to be set aside.

15. without prejudice to the above, it is submitted that impugned order vide

Para 11.4 alleges that i4.ssess ee antend.s ttnt there is no seruice tax on

sale of semi-fi.nisred Jrat. Ttte Honorabre 1ESTAT in its stag order No,s

697 to 699 dated 18.04.2012 tn^s hetd that tte facts of the case require to

be gone in detail at *e time of final disposal. Tterefore it is not possibre

for me to acrept tte issue of non on semi finished Jlats. Therefore

assessee's antention is re

72

13. Appellant submits that the impugned order vide para 1 I .6 of the

impugned order alleges that "I find the assessee lnd. not submitted. any

doanmentary euidence to establi.sh that completion/ ocanpancg certifi.cate

utere issued by the ampetent autlwitg and tle ansideration receiued bg

them was afier issue of ampletion/ ocanpanca ertificate. In the absence of

the required and releuant details and d.oanments like

ampletion/ oeatpancg ertificate, sale deeds, date wise details of pagment

reeiued. it uill not be possible to @me to ana meaningful anclusion.

Therefore I l^ld tltat the department ho,s arrectlg quantifi.ed the dutg

amount. tterefore, assessee contention is rejed,ed on euantification of tax

liability and I tald. that tte demand i.s sastainable"



the finished flat (sale deed vaJue), wishes to reiterate the

submissions made in SCN rep

13

16. In this regard, Appellant submits that averment of impugned order is

totally out of the context and incorrect for more than one reason

a. Firstly, the action of demanding the service tax on construction

completed (reflects sale deed value) runs beyond the scope of the

SCN in as much as SCN categorically admits that amount received

in excess of sale deed only liable for seryice tax under the category of

korks contract service';

b. Secondly, the above referred tribunal stay order has dealt with the

context of the taxability of the construction prior to 01.07.2010 in

light of the CBEC chcular dated 29.OL.2009 and not the taxability of

'semi-finished flat'as misconstrued by impugned order. Further it

never dealt with the taxability of the semi-finished flat under the

category of \rorks contract';

c. Tribunal order merely held that taxability requires to be gone in

details at the time of final disposal which does not mean that

Honble tribunal conlirmed the liability which impugned order seems

to have inferred;

d. Further when the frnding that detailed examination is required,

impugned order should have done the same and conlirmed the

liability if found liable based on such detailed examination. whereas

impugned order without even giving single reason confirmed the

liability and out rightly rejected the contentions of the appellant;

e. As the impugned order has not given any finding on the taxability of



Appellantfurther submits that it is a natural corollar5r that when the

principal is not payable there can be no question of paying any interest

as held by tJle Supreme Court in Prathiba Processors Vs. UOI, 1996 (88)

ELT 12 (SC).

20. Without prejudice to the foregoing, Appellant submits that penalty is

proposed under section 77. However, tJle subject show cause notice has

not provided any reasons as to why how penalty is applicable under

section 77 of the Finance Act, L994. Further, the Appellant is already

registered under service tax under works contract service and filing

returns regularly to the department. Accordingly, penal provisions

mentioned under section 77 is not applicable for tJle present case. As the

subject show cause notice has not considered these essential aspects,

the proposition of levying penalty under section 77 is not sustainable

and requires to be dropped. reliance is placed on M/s Creative Hotels

R/t. Ltd. Vs CCE, Mumbai (2OO7) (6) S.T.R (Tri-Mumbai) and M/s Jewel

Hotels hrt Limited Vs CCE, Mumbai-l (2OO7) (61 S.T.R 240 (Tri- Mumbai)

21. The Appellant submits that imposition of penalty cannot be merely an

automatic consequence of failure to pay duty hence the proposal of the

show cause notice imposing the penalty requires to be set aside.

22. The Appellant submits that they are under bonafide betief that the

amounts received towards flats sold after receipt of occupancy certificate

is not subjected to service tax. It settled position of the law that if the

Appellant is under bonafide belief as regards to non taxability imposition

15



of the penarties are not warranted. In this regards wishes to rery on the

following judicia-l pronouncemen ts.

> CCE-II Vs Nita Textiles & Industries 2Ot3 (2g1l E.L.T 199 (Guj)

> CCE, Bangalore-Il Vs ITC Limited 2OIO (2SZ) E.L.T Sl4 (Kar)

} Larsen & Toubro Ltd Vs CCE., pune-Il 2OOZ (2ti) E.L.T St3 (S.C)

)> Centre For Development Of Advanced Computing Vs CCE, pune

2OO2 (141) E.L.T 6 (S.C).

23. Appellant submits that the impugned order vide para ll.7 has alleged

that "I fird tle demand mad.e in notice is sustainable anl. tlwrefore tte

contention of the assessee that penaltg proposed under section 76 & zz of

the Act and. demand of the interest under sedion 75 of tle Act are not

sustainable is rej e cte d

24. ln this regard, Appellant submits that tfie impugned order has imposed

the penalty without considering the submission made by Appellant in

their reply to scN. Appellant has made elaborated expla,ation as to why

the interest and penalty should not be imposed on the impugned activity

whereas the order has confirmed the interest and penalty without

considering t}re submissions therefore the same is not valid and needs to

be set aside.

25. The impugned order has relied on the following case laws for imposition

of penalty under Section 26 of t}le Act.

2OO7 (61 S.T.R.32 (Tri.-Kolkata)-C1 U ta- 1 Versus Guardian

76

l,eisure Planners Pvt. Ltd.



rely on Commissioner of Service Tax, Bangalore Vs Motor World 2012

(27) s.T.R 22s (Kar).

29. Appellant submits that the impugned order vide para 11.7 alleged that

" F\rtler, tle submi.ssions made bg tlrc assessee do not constihtte

rea.sonable cause so as to exonerate them from tle penalties bg inuoking

Section 8O of the Act. Acordinglg, I had penaltg under 76 and 77 of tle

Act. is imposed as tley ttaue contrauened tle provi"sion of lau.f

3l . Appellant craves leave to alter, add to and/or amend the aforesaid

submissions.

32. Appellant submits that wish to be heard in personal before passing any

order in this regard.

o U

M

tory
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30. In this regard,Appellant submits t.Lat as explained in para,s, it is clear

that order has not given any reason as to why there was no bonafide

belief regarding the issue. Since the order does not give any explanation

regarding the bonafide belief the same is not tenable and needs to be set

aside.



PRAYER

Therefore, lt ls prayed that

a. To set aside the impugned order to the extent aggrieved;

b. To hold that service tax is not leviable on 'sa-le of immovable property,

c. If required, to hold that on merits the amounts received towards sale

deed is not taxable

d. To hold that amounts received towards flats sold after receipt of

occup€rncy certificate is not leviable to service tax;

e. To hold that no interest and penalties are leviable;

f. To hold that Appellant is eligible for the benefit of waiver of the penalty

under Section 8O of the Finance Act, 1994;

g. Any other consequentia,l relief shall be gr

Appellant

VERITICATION

.Gl onn n,oli
n(at k,, of M/s. Paramount

Builders, the Appellant herein do declare that what is stated above is true to

the best of our information and belief.

Verified today f,hay "r.kiHrc
Place: Hyderabad

Signa ppellant

19
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Sub: Apped agalnst the Order-Ia-Original No. 4Sl2Ot6-AdJa(Sf)(ACf dated3o.12-2()16 passed by Assrstart commissrone, oi set,,i"e -t.*, 'oirrlio,'-rr,
servlce Tax commissionerate Room ![o. 600, sth Hoor, xendaya shurkBhav_an, Basheerbagh Hyderabad-Soo oo4pertatniag to M/s. piramouat
Bullders
i-s"[r^-gsa"-, -Ida-- of M/s.paramount Buiders,hereby
authorize and appoint Hiregange & Associates, chartered Accountants,
Bangaloreor tJeeir partners and qualiflred stalf who are aut-horized to act asauthorized representative under tre relevant provisions of the law, to do a.ll or
any of the following acts: -

o To 3ct,. appear and plead in the above noted proceedings before the above
authorities or any other authorities before wliom the same may be posted
or heard and to file and take back documents.

. T9- sign, Iile veri$, and present pleadings, applications, appeals, cross_
objections, revision, restoration, withdrawal and comp.omisi applications,
replies, objections and affidavits etc., as may be deemed ,ri..""ury o.
proper in the above proceedings from time to time.

BEFORE COMMISSIONIR I ut.
oTtbElaqr, L.B. um Rqad, , Hyderabad - 5()0

oo4

To Sub-delegate all or any of the aforesaid powers to any othera

represen tative and I/We do hereby agree to rati$r and confrrm acts done byour above authorized representative or his substitute in the matter as
my/ our own

This authorization
Executed o., ilh"y

are qualified to repre
Dated: .8O\.2018
Ad&ess for service:

acts, as if done by me/us for all intents
w'ill remain in force till it is duly revo
of February 2Ol8 at Hyderabad

s.

I the undersigned partner of M/s Hiregange& Associa tants
do hereby declare that the said M/s Hiregange& Asso a ered frrm cf
Chartered Accountants and all its partners are tants holding
certificate of practice and duly qualified to represent in above proceedings. I
accept the above said appointment on behalf of M/s Hiregange& Associates. The
firm will represent through any one or more of its partners or Staff members who

sent before the above authorities

For Hiregange& s
CharteredHlregange& Assoclates,

Chartered Accourtalrts,
cBasheer Vllla',
H.I{o.8-2-268 I t I 16 lB,
2'!d Floor, SdniAetaa Colony,
Road ltlo.3, BanJara Hllls,
Hyderabad-Sq) O34
I Partner/Employee/associate of M/s Hiregalge & Associates duly qualilied to
represent in above proceedings in terms of tJle relevant law, also accept the
above said auttrorization and appointment.

Ve a
Partner (M.Igo

.={---*N
...-:'. lH

),*

s, ch
tes i

Sl I{o. Qualification Mem./Roll No. Signature.
1 Sudhlr V S CA 2t9tog /
2 Lakshman Kumar K CA 24L726 w1"w{il.
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