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OFFICE OF THE ASSISTANT COMMISSION-EX-OF SERVICE TN(

DMSION-II :: SERVICE TAX COMIVIISSIONERATE

Room No -600, sth Fb";t;;;;iiv" st'"tl-uhavan' Basheerbagh

HYDERABAD-sOO OO4'

Date. solL2 I20L6.
C.No: t\l I 16/ 195 12011-S. Gr

O.R. No: 24l2O 16-Adjn (ST) (JC)

ORDER IN ORIGINAL NO. 4sl2o]^6'Adin (sTl( Ac)

(Passed by Shri. J'Vijaya Bhaskar' Assistant Commissioner' Service Tax I

PREAMBLE

2

1 qfnr*lffiarHil-tEqrrr{nf,rsaFatFfr3qqt4tfr(rsfcfrffqf,d'eIsi

This Copy is granted free of charge for the private use of the person to whom it

is issued.

rgrrirrtffiefteqRil6t6fiqf,d-irfiEia}eqen*irffaFa;a3{fuffi4ff,1994fiI
qRr 85 (3A)* $tlr4, 5s 3{ra!I m+o a wffi 6r artrs t a} 6&it i sfrtr{ 3q-{d

F{fia(, asqttrq, {r?Ftr a, ('fr fi dFfif, fs' EefR-drrr' t6tt4( 1 + sfra{ 3rfrfr 6-{

rfi-eHl

Under Section 85 (3A) of the Finance Act' 1994 as amended' any person

aggrieved by this otdtt "ut 
pt"ftt 

"pptul 
within two months from the date of

communicationofsuchorder/decisi,ontotheCommissioner(Appeals),Hqrs,
offrce,Tthfloor,L.B.StadiumRoad,BasheerBagh,Hyderabad-4

?m 85 + 3idrd 3{q-*d (sqru; 6} fr arA drfi $qffi ffi ('s eI-4 d ilrfi aYi Gnfnrd

atrt t fgor lrqrrd f+qr srqrrn t

An appeal under Sec'85 to the Commissioner (Appeals) shall be made in form

ST-4 and shall be verified in the prescribed manner'

3Tqrfi 6r Esc oidg. r'q fi-+ * d cfr{it it sl5d f6-qT srfi t 3it{ k€ snisr qr ffiq *

f+trq d 3{qrfr *I ar rfi t rsfl r'+' cfr efi 3{trfr * srq {iilrfr 8l ar$ tt

The form of appeal in Form No: ST-4 shall be filed in duplicate and shall be

accompanied by a copy of the decision or the order appealed against'

3{qrd 3itr B.s rrisrqr fr+q t mtld'3Iqrd f;rsrrifit 5g-fir('fi cfr *qrq frft-q-d

FFzr m'I F{-{ilFr:[ tra frfr-c rrnar ilm I

The appeal as well as the copy of the decision or order appealed against tnust

Ue affixed with court fee stamp of the appropriate amount'
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4 C.No.rV/ 16/ tgs l2olt'
ST-Gr.X ( issued bY
AC,(ST), Division-ll
dt 02.12.2013

or I 2or2
to
0612012

Pending Adjudication

5 OR No.108/2014-
Adjn. (ST)(JC)
Dt.19.09.2014

07 12012
to
03l2014

5,20,892 Pending Adjudication

4. As per the information furnished by the Assessee vide their letter dated

13.04.2016 received by the Jurisdictional Range Superintendent on 13.04.2016,

it is seen that ..the Assessee,' have rendered taxable services under the

category of "works contract Services" during the period April, 2o14 to March'

2015. The Assessee had rendered services for a taxable value of

Rs.43,18,635/. (Rupees Forty three Lakhs Eighteen thousand Six llundred
and Thirty Five onlyf. After deduction of vAT of Rs.4,2 1,650/- the taxable

value works out to Rs.38,96r985/' on which service tax works out to
Rs.L,92,667 l- (including cesses) for the services rendered during the said

period, as detailed below:

Before Occupancy
Certificate is

obtained

After Occupancy
Certificate is

obtained Total

Gross Recei tS 77,675 42,4L,060 43,18,635
kss: Construction Agreement
Value 11,985

Gross Sale Deed Value 42,29,07 5

Less: VAT & Re stratlon 77,575 3,44,O75 4,2t,650

Net Taxable Value Net of VAT nil 38,8s,0Q0 38,96,985

Ta-x Rate 4.9440k 4.9440/"

iService Tax Pavable q2,o7 4 |,92 667

5 Vide Finance Act, 2072 sub section (1A) was inserted in Section 73

which reads as under:

sEc",ofi73(1A).Notwithstandirqanythingcontainedinsub.section(1),
the Central Excise Officer maA serue' subsequent to ang notice or notices

serued under that sub-section, a statement, containing the details of seruice

tax not leuied or paid or short leuied or short paid or erYoneousla refunded for

the subsequent peiod, on the person chargeable to seruice tax' then' seruice

of such statement shall be d"eemed to be seruice of notice on such person'

subject to tle condition that the grounds relied upon for the subsequent

peiod are same as are mentioned in the eailier notices '

6,Thesection658,668,66DasinsertedintheFinanceAct,1994bythe
Finance Act, 2Ol2 w.e.l. 07.O7 .2012 are reproduced below:

6.1. SECTIO N 65E,/,44): "seruice" means dng actiuity carried out bg a person for

anotherforconsid'eration,andincludesadeclaredseruice,butshallnot
include- (a) an actiuity which constitutes merelg,- (i) a transfer of title in

goods or immouable property, bg uay of sale, gifi or in ang ottLer manner; or

(ii) a transaction in money or actionable ctaim; (b) a prouision of seruice by an
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an Eunount of Rs.1,92,667/' (Rupees One Lakhs Ninety Two thousald Six

Hundred and Sixty Sevel only) (inciuding Cesses) should not be demanded

as per Para-4 above towards "Works Contract Service" rendered by them

during April, 2OL4 to March, 2015, in terms of Section 73 (1) of the

Finance Act, 1994; on the grounds discussed supra; and

Interest should not be demanded at (i) above' under Section 75 of the

i)

ii).

Finance Act, 1994; and

iii). Penalty should not be imposed on them under Section 76 of the Finance Act'

1994, fot the contravention of Rules and provisions of the Finalce Act'

1994; and

iv). Penalty should not be imposed on them under Section 77 of the Finance

Act, 1994

9.Written Submissions: -

TheAssesseshavesubmittedwrittensubmissionsvidetheirletter
Dt.2O.O9.2016, stating, interalia

1. That all flats were booked after the date of occupancy certificate and sale

deedisbeingexecutedfortheentiresalevalue;thatbeingthecaseno

service tax is liable on the amounts received towards said flats since same is

,sale of immovable property' and it was specifically provided in Section

66E(b) of Finance Act, 1994 that service tax is not liable for the flats booked

after oc date. Hence proposal of present SCN to demand service tax on the

flats booked after OC date is not sustainable and required to be dropped.

2. thalwithout prejudice to the foregoing, that the subject show cause notice in

Para 5 extracted the provisions of section 73(1A) of the Finance Act, 1994

and in Para 6 mentions that the grounds as explained in the show cause

notice issued for the earlier period is also applicable for the present case'

Hence, this statement of demand/show cause notice is issued in terms of

section 73(1A) of Finance Act, 1994, for the period April 2014 to March

2015; that section 73(1A) of the Finance Act, 1994 reads as follows'

"(1A) Nottuithstanding anAthing contained in sub-section (1) (except the
peiod of eighteen months of seruing the notice for recouery of seruice tox),

the Central- Excise Officer maA serue, subsequent to ang notice or notices
serued under that sub-section, a statement, containing the details of seruice
tax not leuied or paid or shorl leuied or short paid or erroneously refunded

for the subsequent peiod, on the person chargeable to seruice tax, then,
- 

seruice of such statement shatl be deemed to be seruice of notice on such
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services issued under notification no 26l2Ol2'j. Abatement for various

ST dated 20.06.2012 is issues based on the nature of the service

irrespective of its classification (earlier abatement was

classification of service)

subject to

4.thatfromtheaboveitisclearthattherearesubstantialchangesinthe

servicetaxlaww.e.f.o|-o7-20l2.Accordingly,theallegationsmadeinthe

previous show cause notice for the period upto 31'03'2012 are not

applicable and not relevant for the period from 01'07'2012 onwards' As the

subject show cause notice has considered various irrelevant and non-

applicable grounds provisions of section 73(1A) is not applicable to the

present case, which needs to be dropped'

5.thatonceSCNraisesallegation/demandbasedoninapplicableprovisions

thensuchallegation/demandcannotsustain.InthisregardrelianceiS

placedonMaharashtralndustrialDevelopmentCorporationVsCCE'Nasik

2o|4(36|S.T.R.i291(Tri.-Mumbai)whereinitwasheldthal-Withregard

to the slnw cause notice in Appeal No. ST/85267/ 14 ute find that the peiod

inuolued is 1-10-2011 to 30-9-2012. In ttrc said case, the demand is for tttto

period-s-onefroml-10-2011to30-6.20l2andthesecondisfroml-7-2012to

3O-g-2012 uhen the negatiue list came into effect but the shout cause notice

has been issued on the basis of definition of Management, Maintenance and

Repair seruice has stood prior to 1-7-2012. Therefore, as post-1-7-2012 the

prouisions are not eisting therefore, the demands for the peiod post-l-7-2o12

are not maintainable"

6. that as the subject SCN is issued without any ailegations, the same has not

proved the burden of proof of taxability, which is essential under new service

tax law. In this regard to they to rely on the following decisions'

a. United Telecom Ltd. Vs CST 2008 (9) S'T.R 155 (Tri-Bang)

b. Jetlite (India) Ltd. Vs CCE 2}ll (21) S'T'R 119 (Tri-Del)

In light of the above judgments where the Department alleges that the

".*i". is taxable, the burden lies upon the Department to establish the
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making detailed grounds on the legal merits of the said claim and would like

to submit the following broad lines of arguments:

a. In all cases, the ..sale deed,, is entered into after the completion of the

buildingandthereforethedemandcannotbejustilredunderthesaid

entries.

b'Tillthestageofenteringintoa..saledeed,',thetransactionisessentially

one of sale of immovable properry and therefore excluded from the

purview of Service Tax.

c. ln any case, the deeming fiction for construction services prior to

completion cannot be classified under works contract services since

doing the same would render Section 66E(b) of Finance Act' 1994 &

Notification 2612012 ST dated 20'06'2O12 redundant'

d. If at all a view is taken that the value of ..sale deed,, is liable to service tax, the

benefitoftheabovenotificationshouldbegrantedafterreclassificationofthe

servrce.

12. That they also reserve their right to make additional ;rrguments as felt

necessary on this aspect of service tax on value of "sale deeds" if it is

ultimately held that this aspect could be taken up without an allegation in the

SCN.

13. Similar to the claim for exclusion of sale deed value ' the value attributable

to stamp duty, e'lectricity etc., need to be reduced lt is submitted that once

theabovedeductionsareallowed,thedemandwouldbereducedtoNlL

Inte st and naltie
14. that without Prejudice to the foregoing, when service tax itself is not

payable, the question of interest does not arise; that it is a natural corollary

that when the principal is not payable there can be no question of paying

any interest as held by the Supreme court in Prathiba Processors Vs. UOI,

1996 (88) ELT 12 (sc).

15. that without prejudice to the foregoing, penalty is proposed under section

77. However, the subject show cause notice has not provided any reasons as
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19. that as exPlained in above Para's they are not paying service tax on

bonafide belief that same was not liable to be paid in view of

a. Exclusion Part of service delinition given under section 658(aa) of

much specifrcally excluding the sale of

immovable property from levy of service tax'

b. Activity performed till the execution of saie deed is in the nature of self

service and not liable for service tax'

c. Activity of construction undertaken by the developer would be works

contract only from the stage the developer enters into a contract with the

flat purchaser and not prior to that'

d. Earlier SCN's demanding service tax on the value of construction

agreement.

20. that they have established the reasonable cause for the non-payment of

service tax. Since reasonable cause for the non-payment of the service tax'

imposition of the penalty is not sustainable ln this regard they wish to rely

on Commissioner of Service Tax, Bangalore Vs Motor World 2012 (27) S T'R

225 (Kar\.

1O. Record of Personal Hearing:-

Finance Act, 1994 in as

Personal Hearing has been granted to the assesse' Sri P' Venkata Prasad'

Chartered Accountant has appeared for personal Hearing before me on

2a.12.2}l6and reiterated the submissions already made in the reply to the

show cause notice Dt.20.09.2016.

I l.Discussions And Findin

11.1. I have gone through the Show cause Notice, the relied upon document'

.#fv "ru-itLd by the" assessee and submissions made by them during

;;;"; hearing. fi,e i"su. to be decided by me is whether the assessee is liable

io pay service tax on the flats sold by them'

11.2'ItisseenfromthesubmissionsoftheassesseethatoneoftheShow
CauseNoticewhichwasconfirmedbytheoriginalAdjudicatingAuthorityvide
49/201oSTdt'29.ll.20l0wasupheldbytheCommissioner(Appeals)videoIA
no 09 I 2Ol1 dt 3 1 .O 1 '201 1 and the same was appealed against before the

Honlcle CESTAT, Bangal0re which has stayed recovery proceedings vide stay

orderno969T-699l2012dt'|s.o4.2ol2Howeverthereisnostayfor
adjudication of the current Show cause Notice' Therefore, I proceed to

adjudicate the case in hand and now I examine the issues invoh'ed in the SCN.
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."

d.epartment has correctltJ quantified tlle dutA otnount' 
' table'

reiected onQuantificati"-;;':;'""": ::::-y::::' ,:::#:;:".;":r:t"ntion o7

11.7. I fnd the demand made in notice is sustarn(

the assessee tlwt penatty proposed under section 76 and 77 of the Act and demand of

interest und.er section 75 of the Act are not sustainabte b rejected'

0 Leug of penaltg under Section 76 of the Act :

Reliance for imposition of penalty is supported basing on tle follouing cose

lantts :

(it). 2007(6) S'T'R' 32 (Ti"Kolkata)-CCE'' Kolkata'1 Versus GIJARDIAN IEISURE

:::"y;"::r!)L""" as uett as deterrent measure to defeat recltnence of breach of

laut and also to discouroge non-compliance to the law of ang raillfut breach' Of course '

just because penaltg is prescibed that should not mechanicallg be leuied follouing Apex

Court'sd.ecisioninthecaseofHindustanSteelsLtd'Vs'stateofOrissareported'in1978
(2) ELT ( J15g) (S.C')-AIR 1g7O S'C' 253' Section 80 of the Act hauing made prouision for

exanse from leug of penaltg under Section 76 if tle assessee proves that there uas a

reasonable cause for failure under that section rw other c/Lteia is mandate of Lau to

exonerate from penalty ' No reasonable cause being patent from the record towards fatlure

to d.eposit the tax due, dulg' except the casual approach of aforesaid' the ld'

Commbsioner (Appeals) u)as not justified to set aside the penaltg leuied under Section 76

of the Act ".

(it). 2OOs (1008) E'L'T'445 (Tt"'' Chennai) -?RANS (INDIA) SHIPPING- PW'' LTD'

YERSUS CCE., CHENNAI.I :

"Theremainingquestiontobelookedintobwhethertheappellantsuereeligiblefor
the benefit of Section 80 of the Finance Act'1994' which laid doun that a seruice tax

assessee could be exonerated from penalties tmposable under Section 76 & 77 uhere

he proues ttlat there u.tas reasonable cause for the default in pagment of Seruice Tox

or in fiting refilnts, as the case mag be' As regards the appellants default in the

matter of filing of seruice tax retums, tlLere could be no plea of financial crisis as a

reason for delaged fiting of refitrn' The qtestion nortt is tlhether a plea of financiol

di!ficulties /'cash crisis " in this case/ is a ualid reason to be admitted under section

S0oftheFinanceAct,lgg4.Intltiscommercialulorld,itistoolateforangbodytosay
thata,cashcnsrls,,isinsurmountable.Itatsoappeorsfromtherecordthottle
appellantsueresoluentenoughtotuiteoff"baddebts,,u.lhitecontinuingtodotteir

business . Apparentlg, their financial uas onlg in the matter of paging their dues to

tlLe exchequer. In tlle cira)ttlstances, their plea of ,,cash crisis ''cannot be accepted as

a reasonable cause for exonerating them from the penal liabilitg under Section 76 / 77

of the Finance Act, 1994

Further , the submissions made bg the assessee

astoexoneratethemfromthepenaltiesbyinuokingSectionS0oftheAcLAccordinglg,I

hotd the Penaltg und'er Section 76 and 77 of the Act' is imposable as theg haue

contrauened. the prouisiorts of laut .

1 1.8. In view of the above, I pass the following order:

do not constitute reasonable callse so

13 114


