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{Passed by Shri. J.Vijaya Bhaskar, AssistaDt Coramissiouer, Serice Tax }
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This Copy is granted free of charge for the private use of the person to whom it
is issued.
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Under Section 85 (3A) of the Finance Act, 1994 as amended, any person

aggrieved by this order can prefer appeal within two months from the date of
communication of such order/decision to the Commissioner (Appeals), Hqrs,

Office, 7th floor, L. B. Stadium Road, Basheer Bagh, Hyderabad-4
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An appeal under Sec.85 to the Commissioner (Appeals) shall be made in form
ST-4 and shall be verified in the prescribed manner.
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The form of appeal in Form No: ST-4 shall be hled in duplicate and shall be

accompanied by a copy of the decision or the order appealed against.
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The appeal as well as the copy of the decision or order appealed against:must

be aft-xed with court fee stamp of the appropriate amount.
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Sub: Service Tax-Non payment of Service tax on taxable services rendered

by M/s. Paramount s''' a"tl] iliJtttu'a - ota"t" Passed - Regarding

OIO 4512015 Dt.30'12'201o o

Conhrmed vide OIO

M/s. Paramount Builders'' 5-4-187 13 & 4' 2d Floor' Soham Mansion'

M.G-Road, Secunderabad- 5OO OO3 (hereinafter referred to as 'M/s'Paranourt'

or'the Asseegee' for short) have registered themselves with the Service Tax

Department vide Rcgbtration No'AAHFP4OZ()I{STOO 1' for payment of Service

Tax under the categories of "Works Contract service' and "Construction of

Residential ComPlex service''

2. As seen from the records' the Assessee entered into 1)'Sale deed for

sale of undivided portion of land together with semi-finished portion of the flat

and 2).Agreement for construction' with their customers' On execution of the

sale deed the right in a property got transferred to the customer' hence the

construction service rendered by the Assessee thereafter to their customers

under agreement of construction are taxable under Service Tax as there exists

service provider and receiver relationship between them' As transfer of property

in goods in execution of the said construction agreements is involved' it appears

that the services rendered by them after execution of sale deed against

agreements of construction to each of their customers to whom the land was

already sold arc taxablc servlces under (Workg Cotrtrect Service"'

3. Accordingly, the following Show Causes Notice had been issued to the

Assessee:

No.50/ 2012-
Adjn.(ST)(ADC)
dt.31.08.2012 Party's
appeal was dismissed
vide OIA No.l87l 2012
(H-ll)-S.Tax
dr.21.12.2012

OIO No. & Date

S

Amount oI
Service Tax
demanded

PeriodSCN OR No & dateSI,
No

Confirmed v
No.49l2O10-ST
dt.29.11.2010. Party's
appeal \ras
vide
No.09/ 201 l (H-ll)
dt.31.01.201I

ide OIO

dismissed
olA

I 1,80,43909l2006
to
t2l2OO9

HQPOR NO

Adjn(STXADC)
87 l2OlO-

dated
26.06.201o

Conhrmed vide
No.50/201l-
Adin.(STXADC)
at.:t.OS.ZOt2. eartY s

appeal was dismissed
vide OIA No.l87l2012
(H-ll)-S.Tar<
dt.21.12.2012

oro4,46,4030l / 2010
to
t2l2010

Adjn(Sr)(ADc)
dt.23 .O4 .20 | |

OR No.60/201 I -2

46,8 1,850
OR No.5412012- 0t l2otl

to
t2l2otl

Adjn.(ADC)
dt.24.O4.2012
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4 C.No.lV/ l6l l9s/201l-
ST-Gr.X ( issued by
AC,(ST), Division-ll
dt;O2.12.2O13

2,92,477 Pending Adjudication

5 OR No.l08/2014-
Adjn.{STXJC)
Dt.19-O9.2014

o7 /2Or2
to
03l2014

s,20,a92

4, As per the information furnished by the Assessee vide their letter dated
13.04.2016 received by the Jurisdictional Range Superintendent on 13.04.2016,
it is seen that (the Asscssec" have rendered taxable services under the
category of "Works Contract Services" during the period April, 2O14 to March,
2O15. The Assessee had rendered services for a taxable value of
Rs.43,18,535/- (Rupeea Forty three Lakhs Eightee! thousaDd Six Hundred
and Thirty Five onlyf. After deduction of VAT of Rs.4,21,650/- the taxable
value works out to Rs.38,96,9951- on which service tax works out to
Rs.1,92,657 l - (including cesses) for the services rendered during the said
period, as detailed below:

Before Occupancy
Certificate is

obtained

Afler Occupancy
Certificate is

obrained Totel

Gross Receipts 77,573 42,4r,O50 43, r8,63s
Less: Construction Agreement
Value I1,985
Gross Sale Deed Value 42,29,O7 5

IESS: VAT & Resistration 77,575 3,44,O75 4,21,650
Net Taxable Value (Net of VAT) nil 38,85,000 38,96,985
Ta-)( Rate 4.9440/0 4.944"k
Service Tax Pavable t ,92,O7 4 I,92,667

5, Vide Finance Act, 2OI2 sub section (1A) was inserted in Section 73

which reads as under:

the Central Excise Officer maA serue, subseElent to any notice or notices

serued under that sub-section, a statement, containing ttrc details of service

tax not leuied or paid or short leuied or short paid or erroneouslg refinded for
the subsequent peiod, on tle person chargeable to seruice tax, then, seruice

of such statement shall be deemed to be service of notice on such person,

subject to the condition that the grounds relied upon for the subsequent

peiod are same as are mentioned in the earlier notices.

5.1. SECAIOJV 558(44): "seruice" means anA actiuitA carried out by a person for
anoth.er for consideration, and includes a declared seruice, but shall not

include- (a) an actiuity uthich constitutes merely,- (i) a transfer of title in
goods or immouable property, by uay of sale, gift or in anA otller manner; or

(ii) a transaction in money or actionable claim; (b) a prouision of seruice bg an

0r 120t2
to
06l2or2

Pending Adjudication

6, The section 658, 668, 66D as inserted in the Finance Act, 1994 by the

Finance Act,2Ol2 w.e.f. 01.07.2012 are reproduced below:
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emploVee to the emploger in the course of or in relation to his employmbnt; (c)

fees taken in any Court or tribunal established under ang law for the time

being in force

6.2. sEcTIoN 56,." There shall be leued a tax (hereinafrer referred to ds the

seruice tox) at tle rdte of tuetve per cent on the ualue of all ieruices' other

than those seruices specified in the negatiue tist' prouided or agreed to be

prouided in the taxable teffitory bg one person to another and collected in

such manner as maY be Prescibed'

6.3. sEcrIoN 66D: contains the negative list of services. rt appears that

services provided by the Assessee are not covered under any of the services

listed therein'

6.4. SECTIOIT 66E: Contains declared service and work contract is covered

under 66E(h) of the Finance Act' 1994'

6.5. Further, Notihcation No 25l2012-ST' dated 20'06'2012' as amended

specirred services which were exempt from payment of service Tax. It

appears that services provided by the Assessee are not covered under any

of the services listed therein'

7. The grounds as explained in the Show Cause cum demand notices

issued above are also applicable to the present case; the legal position in so far

as'Works Colrtract Servlce' is concerned' the said service and its taxability as

delrned under Sub-clause lzzzza\ of Clattse 105 of Section 65 of the Finance Act'

1994 as existed before OL'O7 '2012 stands now covered by 658(54) whereby the

said service being declared service under Section 66E(h) of Finance Act' 1994

and for not being in the Negative List prescribed under 66D' continues to be a

taxable service' But for the Iaid chtt'ge" in legal provision' the status of Service

and the corresponding tax liability remained same Hence' this statement of

demand/show cause notice is issued in terms of Section 73l1Al of the Ffurance

Act, 1994 for the period April' 2O14 and March' 2O15'

8. In view of the above' M/s'Paramouot Builders' Hyderabad are hereby

required to show cause to the Jolnt Cooalsslouer of Servlcc Tax' Ofllcc of

the Prlncipal Comlrissloacs of Servlce Tax' Hyderabad Servlcc Tax

commrseroaerate, 11-5-420/ 1/A, srtaram prasad rowers, Red Hills'

ttyderabad-4, vide Corrigendum to Show Cause Notice issued vide O'R'

No.24/2016-(STXJC) that show cause notice is answerable to Assistant

commissioner Service Tax, Division-r, service Tax commissionerate '

Hyderabad within 3O (thirty) days from the date of receipt'of this notice as to

why:-

4114



a
i). an amount of Rs,1,92,6571- (Rupees One Lakhs Ninety Tvo thousand Six

Hu[&ed and Sixty Seven oaly] (including Cesses) should not be demanded

as per Para-4 above towards "Works Contract Service" rendered by them

during April, 2Ol4 to March, 2015, in terms of Section 73 (l) of the

Finance Act, 1994; on t1-re grounds discussed supra; arrd

ii). Intercat should not be demanded at (i) above, under Section 75 of the

Finance Act, 1994; and

iii). Penalty should not be imposed on them under Section 76 of the Finance Act,

1994, for the contravention of Rules and provisions of the Finance Act,

1994; and

iv). Peaalty should not be imposed on them under Section 77 of the Finance
Act, 1994

9. Writtea Submisclons:-

The Assesses have submitted written submissions vide their letter
Dt.20.09.20 16, stating, interalia

1. That all flats were booked after the date of occupancy certificate and sale

deed is being executed for the entire sale value; that being the case no

service tax is liable on the amounts received towards said flats since same is

'sale of immovable property' and it was specifically provided in Section

66E(b) of Finance Act, 1994 that service tax is not liable for the llats booked

after OC date. Hence proposal of present SCN to demand service tax on the

flats booked after OC date is not sustainable and required to be dropped.

2. that without prejudice to the foregoing, that the subject show cause notice in

Para 5 extracted the provisions of section 73(1A) of the Finance Act, 1994

and in Para 6 mentions that the grounds as explained in the show cause

notice issued for the earlier period is also applicable for the present case.

Hence, this statement of demand/show cause notice is issued in terms of

section 73(1A) of Finance Act, 1994, for the period April 2014 to March

2015; that section 73(1A) ofthe Finance Act, 1994 reads as follows.

oro 45/2016 Dr.30.12.2015

"(1A) Notwithstanding angthing contatned in sub-section (1) (except the
period of eighteen months of seruing the notice for recouery of seruice t@c),

the Central Excise Officer may serue, subsequent to anA notice or notices
served under that sub-section, a statement, containing the details of seruice
tax not leuied or paid or short buied or short paid or erroneously refunded
for the subsequent peiod, on tfe person chargeable to seruice tax, then,
seruice of such statement shall be deemed to be seruice of notice on such
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Derson, stbiect to the andition that the grounds re'tied uPon for 'the '
';:;;;;;;i;;;;i "" "'^i-o' 

on" meniioned in the eartier nottces'-

that from the analysis of provisions of section 73(1A)' it is clear that to issue

show cause notice / statement under this section' the grounds relied upon

for the subsequent period should be same in all as mentioned in the

previous nodces' Further' the subject show cause notice has not mentioned

which earlier show cause notice it has referred i'e show cause notice issued

under the old sewice tax law' However' present show cause notice is issued

for the period April 2014 to March 2015 i e' under new service tax law where

there is a substantial changes in the provisions of service tax from positive

list based taxation to negative list based taxation' thereby exemption and

abatement has also undergone change' Accordingly' the grounds of the old

period are not at all applicable for the new period due to the following

o

3

substantial changes'

a. Taxable service list provided under section 65(105) of the Finance Act'

1994 ceases to effect w'e f O1-O7-2012'

b. Section 65A pertaining to classification of service ceases to effect

c. There is no concept of classification of service

Definition of service introduced under section 65E}(44) where it contains
d

e. Negative list introduced in section 66D ofthe Finance Act' 1994'

f. Concept of bundled service introduced in section 66F'

g. New definition of works contract has been introduced under section

658(90) of the Finance Act' 1994'

h. Mega exemption notiflcation provided under Notification No 25/2012-

ST dated 2(..O6'2(,12,which is available irrespective of classification of

service. (earlier exemption was subject to classification of service)

i. New Valuation Rule provided vide Rule 2A of The Sewice Tax

(Determination of Value) Rules' 2006 vide Notification 24 l2Ol2-ST

dated 20.06.2012 for determination of tax liabililv in case of works

certain exclusions

contract servlce.

6114



a oro 4512016 Dt.30.12.2015

j. Abatement for various services issued under notification no 2612Q12-

ST dated 20.06.2C.12 is issues based on the nature of the service

irrespective of its classification (earlier abatement was subject to

classification of service)

5. that once SCN raises allegation/demand based on inapplicable provisions

then such allegation/demand cannot sustain. In this regard reliance is

placed on Maharashtra Industrial Development Corporation Vs CCE, Nasik

2014 (36) S.T.R. 1291 (Tri. - Mumbai) wherein it was held that "With regard

to the show cause noti@ in Appeal No. ST/ 85267/ 14 we find that th.e peiod

inuolued is 1-1O-2011 to 30-9-2012. In the said case, the demand is for tuo

peiods - one from 1-10-2011 to 30-6-2012 and tle second. is from 1-7-2012 to

30-9-2012 when the negatiue list came into effect but the shotu cause notice

LLas been issued on the basis of definition of Management, Maintenance and

Repair seruice has stood pior to 1-7-2012. Tlerehre, as post-1-7-2012 the

proui.sions are not existing therefore, tlrc demands for the peiod post-1-7-2012

are not maintainable"

6. that as the subject SCN is issued without any allegations, the same has not

proved the burden of proof of taxability, which is essential under new service

tax law. In this regard to they to rely on the following decisions.

a. United Telecom Ltd. Vs CST 2OO8 (9) S.T.R i55 (Tri-Bang)

b. Jetlite (lndia) Ltd. Vs ccE 20ll (2ll s.T.R 119 (Tri-Del)

In light of the above judgments where the Department alleges that the
service is taxable, the burden lies upon the Department to establish the

4. that from the above it is clear that there are substantial changes in the

service tax law w.e.f. OL-O7-2012. Accordingly, the allegations made in the

previous show cause notice for the period upto 31.03.2012 are not

applicable and not relevant for the period from 01.07.2012 onwards. As the

subject show cause notice has considered various irrelevant and non-

applicable grounds provisions of section 73(IA) is not applicable to the

present case, which needs to be dropped.
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scharge the burden
service is taxable '

s not sustainable

explained through

o
taxabiliry. In the present case' the department {til:d .':,.9'
:fi; Jil;;; ;fs placed on record to establish that the

On the basis of the same' tne subject show cause notice i

and requires to be dropPed'

7. that undoubtedly they are discharging service tax on construction

agreements thereby paying service tax on activity as proposed by impugned

SCN read with earlier SCN's' SCN included the value of sale deeds only at the

time of quantifying the demand' As seen from the operative part of SCN' it is

clear that the sole allegation of SCN (para 2) is that construction agreements

are subject to service tax under the category of'works contract'' no allegation

has been raised to demand service tax on the sale deed value'

8. that, on going through the annexure to the SCN' it can be observed that

though the allegation is to demand service tax on construction agreements'

the quantification is based on gross amounts mentioned above for all the

activities including amounts received towards the 'sale deeds"'

9. That it is apParent that the SCN represents an error in quantification of the

demand; that they have regularly and diligently discharged Sewice Tax on the

a

value of "construction agreements" The above ts

comparative chart Provided below:

lO, that once the aPParent error in calculation is taken to its logical

conclusion, the entire demand fails and therefore there is no cause of any

grievance by the department on this ground'

11. that SCN read with earlier SCN's agree on the principle that service tax

cannot be demanded on the value attributable to sale deeds' they are not

As per SCNr NoticeeAs
Particulars 43,18,63543,18,635

Gross ReceiPts 00
Less Deductions 0

38,85,000
5a le Deed Value 4,21,6504,21,650

imp dutY and
VAT, Registration charBes, st

other no n taxable receiPts 38,96,98541,985
Taxable amount 4,794

40%ntetema @Ab

15,58,914

1,92,657593
6V321aTce @e5 00

Actually Paid 1,92,667591
Ba tance Demand
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making detailed grounds on the legal merits of the said claim and would like

to submit the following broad lines of arguments:

a.[n all cases, the "sale deed" is entered into after the completion of the

building and therefore the demand cannot be justified under the said

entnes.

b.Till the stage of entering into a "sale deed', the transaction is essentially

one of sale of immovable property and therefore excluded from the

purview of Service Tax.

c. In any case, the deeming fiction for construction services prior to

completion cannot be classified under works contract services since

doing the same would render Section 66E(b) of Finance Act, 1994 &

Notihcation 2612012 ST dated 20.06.2O12 redundant.

d. If at all a view is taken that the value of "sale deed" is liable to service tax, the

benefit of the above notification should be granted after reclassif-tcation of the

servlce.

12. That they also reserve their right to make additional arguments as felt

necessary on this aspect of service tax on value of 'sale deeds' if it is

ultimately held that this aspect could be taken up without an allegaLion in the

SCN.

13. Similar to the claim for exclusion of sale deed value, the value attributable

to stamp duty, electricity etc,, need to be reduced. It is submitted that once

the above deductions are allowed, the demand would be reduced to N&

lnterest penalties
14 that without prejudice to the foregoing, when service tax itself is not

payable, the question of interest does not arise; that it is a natural corollary

that when the principal is not payable there can be no question of paying

any interest as held by the Supreme Court in Prathiba Processors Vs. UOI,

1996 (88) ELr 12 (SC).

15. that without prejudice to the foregoing, penalty is propbsed under section

77 . However, the subject show cause notice has not provided any reasons as

o l ln
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to why how penalty is applicable under section 77 of the Finance Act"1994'

Further, the Noticee is already registered under service tax under works

contract service and filing returns regularly to the department Accordingly'

penal Provtstons mentioned under section 77 is not aPPlicable for the

present case. As the subject show cause notice has not considered these

essential aspects, the proposition ol lerrying penalty under section 77 is not

sustainable and requires to be dropped. reliance is placed on M/s creative

Hotels Pvt. Ltd. Vs CCE, Mumbai l2OO7l 16) S'T'R (Tri-Mumbai) and M/s

Jewel Hotels Pvt Limited Vs CCE' Mumbai- 1 (2007) (6) S'T'R 240 (Tri

Mumbai)

16. that imposition of penalty cannot be merely an automatic consequence of

failure to pay duty hence the proposal of the show cause notice imposing the

penaltY requires to be set aside'

17. that they are under bonafide belief that the amounts received towards sale

deeds are not subjected to service tax lt is settled position of the law that if

theNoticeeisunderbonafidebeliefasregardstonontaxability,imposition

of the penalties are not warranted' They to rely on the following judicial

pronouncements.

> CCE-ll Vs Nita Textiles & Industries 2OI3 (2951E'L'T 199 (Guj)

> CCE, Bangalore-ll Vs ITC Limited 2OlO 1257) E'L'T 514 (Kar)

D Larsen & Toubro Ltd Vs CCE ' 
Pune-ll 2OO7 (211) E'L T 513 (S C)

D Centre For Development Of Advanced Computing Vs CCE' Pune

2002(i41) ELr6(s'c)'

:t*;#:*:t#" rrde litigation going on and issue was also debatable

which itself can be considered as reasonable cause for failure to pay service

tax. Accordingly waiver of penalty under section can be made' In this regard

reliance is placed on C'C'E'' & Cus" Damatr v' PSL Corrosioa Control

Services Ltd 2O1 1 (23) S'T'R' 116 (Guj'!

10 114
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19. that as explained in above Para's they are not paying service tax on

bonafide belief that sarne was not liable to be paid in view of

a. Exclusion part of service definition given under section 658(44) of

Finance Act, 1994 in as much specifically excluding the sale of

immovable property from levy of service tax.

b. Activity performed till the execution of sale deed is in the nature of self

service and not liable for service tax.

c. Activity of construction undertaken by the developer would be works

contract only from the stage the developer enters into a contract with the

Ilat purchaser and not prior to that.

d. Earlier SCN's demanding service tax on the value of construction

agreement.

20. that they have established the reasonable cause for the non-payment of

service tax. Since reasonable cause for the non-payment of the service tax,

imposition of the penalty is not sustainable. In this regard they wish to rely

on Commissioner of Service Tax, Bangalore Vs Motor World 20i2 (27) S T'R

225 lKarl.

1O. Record of Personal HeariaE :-

Personal Hearing has been granted to the assesse' Sri P' Venkata Prasad'

Chartered Accountant has appeared for personal Hearing before me on

28.12.2016 and reiterated the submissions already made in the reply to the

show cause notice Dt.20'09.2016.

11. uSsrons And Fin

11.1. t have gone through the Show cause Notice, the relied upon document'

repty suUmitied by the assessee and submissions made by them during

p.iJo.,"t hearing. T-he issue to be decided by me is whether the assessee is liable

io pay service tax on the flats sold by them'

11.2. It is seen from the submissions of the assessee that one of the Show

CauseNoticewhichwasconfirmedbytheoriginalAdjudicatingAuthorityvide

49l2010ST dt. 29.11.2010 was upheld by the Commissioner (Appeals) vide OIA

no Qgl2OLl dt 31.01.2011 and the same was appealed against before the

Hon,ble GESTAT, Bangalore which has stayed recovery proceedings vide stay

order no 9697-69912012 dt' l8'O4'2O12

adjudication of the current Show cause

However there is no staY for

Notice. Therefore, I Proceed to

adjudicate the case in hand and now I examine the issues involved in the SCN
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The assesses contests the issue on the following;

A. Vatidifu of tt'Le sla ut C,ruse notie

B. No Se/vice tax on sole of semi-finished Jlat'

C. Inclusion of sale deed value

D. Interest and Penalties'

E. Beneft under section 80

11.3. I fnd th.e impugned shou cause notice wcrs issued on the basis of the details

furnbhed bg the Assessee to the jurisdictional range officer uide letter dt'13'04' 2016

I1.4. .Assessee contend" that there is no seruice tox on sale of semi-firtished flat' The

Honorabte CESTAT inits Stay Order No's 697 to 699 Dated 18'4'2012 has held that

the facts of the case '"q'-'i'r"" 
to be gone tnto in d'etail at the time of fnat disposal'

Thereforeit is not possible for me to accept the issue of non toxabilita on semi finbhed

flats. Therefore as'sesses conten'ion i's rejected'

1 1.5 Assesses contested the qtantification of the demand omount' The assessee has

contested the inclusion of sale deed ualue and' reqtested to exclude the same in respect

of llats sold afrer obtaining oca'tpancE certificate' I find ' seruice portion in the exec:ution of

a uorks contract is a d'eclared service in tems of sedton 66F;(h) of the Finance Act 1 994 '

As per section 66b
The following shall constitute declared services' namely:-

(a) renting of immovable Property

(b) construction

including a comP

except where the

lexorbuildingintendedforsaletoabuyer'whollyorpartly'
entire consideration is received after issuance of completion-

certihcate by the competent authority'

Explanation.- For the purposes of this clause'- 11 (l) the expresston

.competent authoriq/ means the Government or any authority authorised to

issue completion certihcate under any law for the time being in force and in case

of non-requirement of such certificate from such authority' from any of the

following, namely :- (A) architect registered with the Council of Architecture

constituted under the Architects Act' 1972 l2O of lg72l; or (B) chartered

engineer registered with the Institution of Engineers (lndia); or

(C) licensed surveyor of the respective local body of the city or town or village or

development or planning authorityi

11.6. I frnd theassessee had not submitted' anl documentary euidence to establish

that amptetion/ occr)prrncg certificate uere bsued bg the competent authoitV atd the

consideration received bg them w.,s after issue of ampletiott/ ocatpancA cettifcate ln

the absence of the reqtired and releuant details and doc.lments like

completion/ occuponcg certificates, sale deeds' date u)ise detatls of PaAment receiued it

uilt not be possible to come to any meaninqfil conclusion Therefore I hold thdt the

of a complex, building, civil structure ora part thereof,

12174



a

o oto 4s I 2076 D1.30.72.2016

deparTment has conectly ryantified the dutg amount. Therefore, assesses' contention ts

rejected on Quantirtcodon of tfe tox liability and I hold that the demand is sustainable.

1 1.7. I find the demand. made in notice is sustoinable and therefore the contention of

the assessee tllo,t penaltg proposed unler section 76 and 77 of the Act and demand oJ

tnterest under section 75 of the Act are not sustainable b rejected.

(i) Leuy of penaltV under Section 76 of the Act :

Reliance for imposition oJ penalty is suPPoned basing on the following case

lauts :

(in. 2007(6) S.T.R. 32 (Tri.-Kolka,ta,)'CcE., Kolkata'l Versus GUARDIAN LEISURE

PLANNERS PW LTD.

" Penaltg is a preuentiue o-s tuell as deterrent measure to dekat reatrrence of breach of

laut and also lo djscourage non-ampliance to the lau of any uillfut breacL Of course ,

just because penalt| is prescibed that should not nQchanicallg be levied following Apex

CoutT's decision in the case of Hindustan Steels Ltd. Vs. State of Orissa reported tn 1978

P) ELf ( J15g) (S.C.)-/./R 1970 S.C. 253. Section 80 of the Act hauing made provision for

excuse from levg of penalty under Section 76 if tLLe asisessee proues that th'ere u)as a

reasonable cause for failure under that section na other criteia is mo.ndate of Law to

exonerate from penaltg. No reasonable cause being patent from the record touards failure

to deposit the tox due, dulV, excepl the cr.suo,l approach of aforesaid, tlLe ld'

commissioner (Appeals) wos not justified to set a.side the penalty leuied under section 76

ofthe Act ".

(it). 2OOS (1005) 8.L.T.445 (Tri,- Chennat) -TRANS (INDIA) SHIPPING Pw LTD'

YERSUS CCE., CHENNAI- 1 :

,TheremainingquestiontobelookedintoisLuhetrlertheaPpellantsuereeligiblelor

the benefit of Section 80 of the Finance Act,1994, which latd doun that a Seruice tax

assessee could be exonerated from penalties imposable under section 76 & 77 uhere

he proues that there was reasonable cause for the default in PaAment of Seruice Tax

or in fiting returns, as the cose maV be. As regards tte aPpellants default in the

matter of fttng of seruice tax retunl,s, tfLere could be no plea of fnancial crisis as a

reason for d.etaAed fting of retwn. The Elestion nou is urhether a plea of fi'nancial

dilfiaities("cashcrisis"inthbcase)isaualtdreasontobeddmitledundersection
80 of the Finance Act, 1 994 In this commercial uorld , it ts too late for angbodA to sag

that a 'cash cnss " is tnsurmountable. lt abo appears from the re@rd tllat the

appellants uere sotuent enough to turite off "bad debts' while conlinuing to do ttEir

business . ApParentlV, their financial woLs onlu in the mafier oI paytng their dues to

the exclequer. In the cirqtm-stances, their plea of'cash crisis ocannot be accepted as

a reasonable cause for exonerating them from the Penal liabititg under Section 76 / 77

of the Finance Act,1994.

Further , the submissions mad.e by t/Le assessee do not constitute reasonable cause so

o.s to exonerdte them from the penalttes by inuoking Seclion 80 of the AcL AccordinglV' I

hold ttte Penallg under Section 76 and 77 ol the Act ts imposable as theg haue

cnntrauened the provisions of lau '

11.8. ln view of the above, I pass the following order:
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ORDER

(tll Confirm the demand of Service Tax (including cess) of Rs' l'92'6671'

(RuPee3 One Lakha lT ty Two Tbougaad Slx llundred Sl"ty seven onlyl

on the "WorLs Cortract" service rendered during t]le period Aprll 2014 to

March, 2015 under sub section (1) of Section 73 of Finance Act'1994

against M/s. Paramount Builders, Secunderabad ;

(ii). I conirrm Interest on the Service Tax demanded at (i) above' under Sectlon

TSoftheFlnanceActlgg4,attJ:leappropriaterate,fromM/s,Paramount
Builders, Secunderabad

(iii). I impose a Penalty @ of Rs 100/- per day during which such failure

continuesorattherateofonepercentofsuchtax,permonth,whicheveris
higher for ttre period APrtl 2Ol4 to March' 20l5 starting with the first day

after the due date till the date of actual payment of the outstarding amount

of sewice tax under Section 76 of the Finance Act' 1994 against M/s'

Paramount Builders, Secunderabad [provided that the total amount of the

penalty payable in terms of this section shall not exceed fifty per cent of the

Service Tax PaYable

(iv). ' impose Penalty of Rs. 10,000/- (Rupees Ten thousand only)under sub

section (2) 0f Section 77 of tlIte Flnance Act' 1994 against M/s'

Paramount Builders, Secunderabad

3 ol I 'Ll z4lb

C</{d /ct (J. VIJAYA BHASKAR)
ASSISTANT COMMISSIONER'

SERVICE TAX DIVISION II

o

TO
M/s. Paramount Builders.'
5-4-187 l3 & 4, 2nd Floor,
Soham Mansion, M.G.Road,
Secunderabad- 5OO 003

(Through Range Officer, Range IIB, Service Tax)

Copy submitted to :

TheCommissionerofcentralExcise,Hqrs.office,ServiceTax
Commissionerate'

{By name to Superintendent (Review}

Copy to:

\).'fC Superintendent of Range IIB, Division ll' Service Tax

Commissionerate, HYderabad

2. Master CoPY/SPare coPY
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