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BEFOR.E TTTE ADDITIONAL COMMISSIONER OF CUSTOMS, CENTSAL
EXCISE. SERVICE TAX. HYDERABIU}.II COMMTSSIOTIERATE.

1!-5-423/1/A, SrTARA"rr PRASAD TOWERS. nED HILLS.
IITDERA.BAD.4

Sub; Procecding uader O.R l{o.81/2O13- A{in (STl (ADCf detcd 02.12.2(J13
(C.!lo. N lt6l19612()11-ST lGr-X)) ierued to M/s. Modi & Modi
Con8tructions.

BRIEF T'A TS Otr CAAE

A. M/s. Modi & Modi Constructions, # 5-4-lA7 13 & 4, II Floor, Soham

Mansion, MG Road, and Sccunderabad-S0o 003 (hereinafter referred to as

The Noticee are engaged in providing "Works Contract Service". The

assessee is a registered partnership firm artd got themselves registered

with the departrnent vidc Service tax registration No.

AAXFU?214ItST001.

A. The Noticee undertaken a venture by name M/s Nilgiri Homcs located in

Rampally, Kecsara Mndal. The exact modus operandi of the arrangement

with the prospective buyers is explain€d hereunder.

a. Whenever an intending buyer wants to purchase a residential unit,

he approaches the Noticee. Based on negotiations, he lills up a

booking form. A copy of thc booHng foro ir oacloacd end

aarkcd as Annerurc '-". The key tcrms and conditions from

the booking form are as turder:-

i. This is a provision:r! br:oking for a house mentioned overleaf

in thc project knowlt as Nilgiri Homcs. The provisional

bookings do not convey in favour of purchaser any right, title

or interest o[ whatsoever nature unless and until required
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documents such as Sale Agreement/ Sale Deed/ Work Order

etc., ate executed.

ii. The purchaser shall execute the required documents within

a period of 30 days from the date of booking along with

payment of the lrt installment mentioned overleaf. In case,

the purchaser fails to do so then this provisional booking

shall stand cancrlled and the builder shafl be entided to

deduct cancellation charges as mentioned herein.

B. Rcgl*rrttoa And Othsr Ghrrgcr

a. Registration Charges, Stamp Duty and incidenfal expenses

thereto as applicable at the time of registration shall be extra

and is to be bome by the purchaser.

b. Service Tax & VAT as applicable fiom time to time shall bc extra

and is to be borne b5r the purchaser.

C. Ceacallrtioa Chr5gce

a. In casc of default mentioncd in (c) above, the cancellation

charges shall be Rs.25, 0OO/-

b. In case of failurr of the purchaser to obtain housing loan witlrin

3O days of the provisional booking, the cancellation charEes rrill

be NIL provided necessa-ry intimation to this effect is given to

the builder in writing along with necessarl/ proof of non-

sanction or cancellation charges shall be Rs.2S,OOO/-

;a
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c. In case of request for cancellation in *,riting within 6O days of

this provisional booking, the cancellation charges shall be

Rs.50,000/-

d. ln all other cases of cancellation either of booking or agreement,

the cancellation charges shall be i5% of the agreed sale

consideration,

D. Otler Coocequencos lrpoB Cencelletloa

a. ?hG purcheacr stall rc-couvoy ud redsliver thc poree*slon

of thG plot in favour of the builder at his/her cost lree from all

encumbrances, charges, claims, interests etc., of whatsoever

nature.

E. Focccrelon

a- The builder shall deliver fhe possession of the completed house to

the purchaser only on payment of dues to the builder.

b. Once the booking is conlirmed, the Noticee enters into an

agreement of sale with the intending buyer. A c-olrtr of the

Agrucmcat of Eele le cncloccd ead merkcd e,r A.nnerult 6_t,.

The key aspects of the said Agreem€nt of Sale are as undcr: -

i. Agreement of sale explains and demonstrates the Title of the

Noticce in the under\ring. Agreement highlights that fie

Noticee has agreed to sell the plot together with a house

constfucted thereon.



ii. Some important clauses of the Agreement of SaIe are as

under:-

l. That the Vendor agrees to seU for a consideration and the

Buyer agrees to purchas€ a plot nit}l house constructed

thereon. The construction of the Scheduled House nrill be

as pcr ttrc specifications given in agreemcrit of eale.

2. That the total sale consideraLion for the above shall be Rs.

r, r7,ooo/-.

3. That for the purposes of creating a chargc in favour of the

bank/ financial institutions on the house being

constructed so as to enable the Buyer to avail housing

loan, the Vendor will execute a sale deed in favour of the

Buyer for sele of plot. In the event of execution of sale

deed before the house is fully complcted, the Buyer shall

be required to efitcr into a separate construction contract

with the Vendor tbr completing the house and the Buyer

shall not raise any objcction for execution of such an

agreement.

4. That on payment of the fuII consideration amount as

mentioned above and on completion of construction of the

said house, the Vendor shall deliver the possession of the

schedule housc to the Buyer with all amenities and

facilities as agreed to between the parties and the Euyer
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shall enter into possession of the schedule house and

enjoy the same with ail the rights and privileges of an

owner.

5. That the Vendor shall cause this Agreement of sale to be

registered in favour of the Buyer as and when the Buyer

intimates in writing to the Vendor his/her/ thei r

preparedness with the amount payable towards stamp

duty, registration charges and ottrer expenses related to

the registration of this Agreernent.

6. That the stamp duty, registration charges and other

expenses related to the execution and rcgistration of this

agreement of sale and other deeds, or convcyances and

agreements shall be bome by the Buyer only.

c. In certa.in cases the Buyers may be interested in availing tinancc

from thc Banks ald for the said purpose, the Banks insist on a

title in favour of the buyer. For the said purpose, the Noticees may

enter into a sale deed for sale of plot, simultaneously entering into

a separatc construction contract for completing the house. It may

be noted that as per para E of the Agreement of Sale, both the Sale

deed and the Agreemcnt for Construction arc interdependent.

mutually co-existing and inseparable. Encloscd are coplcs of tbe

Sale Decd rnd thG Agrcoaeat for ConrtnroHoa lAancrrnre a_,

& *_"1
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F. Some important provisions from the Agreement for Construction (which

is the subject matter of the current litigation) are extracted below for

ready reference:-

a. Thc Buyer has purchased a plot of land bearing No. g3

admcasuring ll7 sq. yds. Under a sale deed dated 2gh Feb 2Ol1

registered as document no. 4g9o2g in thc offrce of the sub-

registrar, Keesara.

b. This sale deed vras executed subject to the condition that thc buycr

shall enter into a agreement for construction and agreement for

development charges with the builder for consEuction of a house.

c. The Buyer is desirous of getting the construction completed with

respect to the scheduled housc by the Builder.

d. The Buyer as stated above had alread.y purchased the plot of land

bearing no. 83 and the parties hereto have specilically agreed that

the construction agreement and the sale deed date 2g.02.201 I

referred herein above are and sha.ll be interdepcndcnt and co-

existing agreements.

e. The Builder shall complete the construction for the Buyer of a
housc on plot of land bearing no. g3 as per thc plans annexe<l

hereto and the specifrcations given here,nder for a consideration of

Rs. l9,38,OOO/-.

ffi
\\h\--,/"/l\ri._7



f. The Builder upon completion of construction of the House shall

intimate to the Buyer the same at his last known address and the

Buyer shall within l5 days of such intimation take possession of

house provided however, that the Brryer shall not be entitled to

take possession if he/she has not fulfilled the obligations under

this agreement. After such intimation, t}le Builder shsll not be

liable or responsible for any loss, breakages, damages, trespass

and the like.

g. The buycr upon taking possession of the house shall own and

possess thc same absolutely and shall have no claims against the

Builder on any account, irr.Jrrding any defect in the construction.

h. The Buyer upon receipt of the completion intimation from thc

Buyer as provided above shall thereafter be liablc and responsible

to bear and pay all tar<es and charges for electricity, water and

other services and outgoings payable in respect of the said house.

i. The Builder shall deliver the possession of t1.e completed house to

the Br.ryer only upon payment of entire consideration artd olher

dues by the Buyer to the Builder.

j. The Br'rycr hereby covenants and agrees with the Bu der that if he

fails to abide with the terms and conditions of this agreement, the

Builder shall be entitled to cancer this agreement without an,r

further action and intimation to the Buyer. The Builder upon such

cancellation shall be entitled to ,orfeit a sum equivalent to 109/0 of
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the total agreed consideration as liquidated damages from the

amounts paid by the Buyer to the Builder. The Builder shatl

furthcr be entitled to allot, convey, transfer and assign the saicl

house to any other person of their choice and only thereafter, the

Builder will refund the amounts paid by the Buyer after deducting

liquidatcd damages provided herein.

k. It is mut'ally agrecd upon by the parties hereto that aII thc terms

and conditions contained in tle booking form as amended from

time to time shall be deemed to be the part of this agrcement

unless othenrise specifrcally waived and/or dillerently agreed upon

in writing.

G. It has been the belief of the Noticee that irrcspective of the mode in which

the transactions are undertaken, tre Noticee has a singular obligation t.
delver a flat hence the substa'ce of the transaction is trrat of a sale of an

immovable property and therefore, no service ta:< can be attracted.

H. Noticee initially, till December 2oog, when amounts were being received

by them thcy paid scrvice tax in rcspect of ttre receipts of constnrction

agreemcnt even though there was a doubt and lot of confusion on the

applicability of servicc tax on construction of complexes.

I. later, on when the issue was crsrified by CBEC vide the circular No.

lo8lo2|2Cn/9-ST dated 29.01.2009 by the department, the customers of

the Noticce, stopped paying the scrvice tax and accordingly Noticee was

forced to stop collecting and discharging
\

,'

sefttce tax liability on the
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amounts collected in respect of the construction agreemeat as they were

of the bonalide belief that they were excluded vide the personal use

clause in the delinition of residcntial complex.

J. Noticee furthcr submits that following show cause notices had been

issued by the Additional Commissioner of Customs, Central Excise and

Service Tax, Hyderabad - II Commissionerate.

Status

4sl2010-ST, dt. 29-
10-2010{confrrmed}

4al2or2- Adjn (Sr)
ADC dt. 31.08.2012

B. For the period of the show cause notice i.e. January ZO12 ta June 2O12.

for the receipts received towards the Sale Deed, Noticee were/are on the

understanding that the transaction is a sale of immovable properry

(Whlch ls a ,nd,Je"l ,rtdtt",r of s,tat,q. Ilutg/ and not covered under the

purview of Service ?ax.

c For the receipts receivedfappropriated towards the constnrction

agrecment, for tlre present period, Noticee are under bona lidc belief that
the sarne ie not liabre for service Tax as they are sellingl constructing the

Flats for the individuats which is used ficr residential purpose. However,

SLl{o. SCN O.R.No. Date Perlod Arnount of
Slervlce tar

demanded Rs.
I HQPOR No.

34l2oro- Adjn {ST}
dared 12.04.201o

2009 6,O4,187 /-

2 O.R.No.59/2011-
Adjn (ST) deted
23.04.2011

20 r0 12,06,447 /-
.1 O.R.No.53/2012-

Adjn
[AddI.Commr.)
dated 24.04.2012

20Ll 27,6t,O44 Pending



10-

due to recurring issue of show camsc notice from the department, for the

present period, tJle Noticee are palng Service Tax under protest undcr
works contract service for the amount received towards construction

agreement and arso got registered with the department vidc service Tax

Registration no. AAKFMZ2 I4NSTOO I.

D. while computing t},e service tax liability on consideration received / for

the construction portion, the Noticee has excluded the following from the

total receipts.

a. Receipts towards the value of sale deed.

b, Receipts towards payment of VAT, Service Tax, Stamp Duty and

Registration Charges that were remitted to the govemment

whethcr in advance or on e later stage.

c. Receipts that are in excess of the agreed sale consideration

which were refunded or liable to refunded to the purchaser.

d. Receipts towards the other chargcs like corpus fund,

maintenance charges, electricity charges etc received on behalf

of the Owners Association or the Electricity departrnent which

were paid to them in advance or on a later date.

E. After making the payment of serv-ice Tax uader protest on the portion of

the consideration reccived for the construction portion, the Noticee has

intimated the same to the superintendent vide their letter dated 22nd Juty

2012 lor the period January 2or2 ta March 2012 and vidc thcir retter

dated 29G April 2Ol3 for the period April 20f2 to September 2012. Along

J
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with the letter, the Noticee has also submitted the annexure which clearly

explains that they have excluded tl.e emount received towards the salc of

undivided portion of land and paid applicable service tax a ndot Pratcs&,n

the amount rcccived towards the construction portion.

F. Without appreciating the facts of the case and also without asking /
calling for any further documents / information from the Noticee, the

subject show cause notice has issued on the noticc to show cause as to

why:-

G. An amount of Rs. I l, 87,407 l- fiupees Eleven Lakhs Eighty seven

Thousand Four Hundred and Seven only) including cesses should not

be demanded on the 'Works Contract, senrices rendered by them

during the period from January 2Ol2 to June 2012 and an ,rmount

paid vide challans listed in the assessee,s letters dated 22-OZ -2012

and O8-O4-2013 of Rs. 8,40,949 / - should not be adjusted against the

above demand under the proviso to section 73(lA) of the F'inance Act,

1994,

H' Interest at applicable rate$ on thc service tax amount demanded as at

(i) should not be demanded from them under Scction 75 of the

Finarrce Act, 1994.

I. Penalty shall not be impoaed on them under section 76 of chapter v
of the Finance Act, 1994.

J Penalty should not be imposed on them under section 77 of chapter

V of the Finance Act, 1994.
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K' The show causc notice has been issues in terms of Section 73(rA) of thc

Finance Act' based on the alregation and grounds on ttre previous show

cause notice

L. The show cause Notice has proposed demad of the tax based. on

workrngs provided in the annexure to the show cause notice whereinit has

not er.cluded thc arnount reccived towards the sale of Land portion and

computed the service Tax undcr works contract on the entire amount

which includes considerarion received for the sare of Land/sale deed.

In as much as -
t As seen from the records. the Noticee entered into

f) A sale deed for sale of undivided portion of land together with

semi-frnishcd portion of Ilat and

2) An agreerneot for construction, with their customer.

on execution of sale deed the right in a property got transferred to the

customer, hence the construction service rendered by the Noticee

thercafter to their customers under agreement of construction are

taxable under service tax as there exists service provider and receiver

relationship between them

As there involved the transfer of property in goods in execution of the

said constmction agrecments, it appears that the service rendered by

tlem after execution of sale deed against agreements of construction tr.r

each of their customers to whom the semi_finished flats was already sold

are ta:cablc rmder 'V/orks Contract Servic.e".

II

ul

,')
E

J.).

tl. t\
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lv. As per information furnished hv the Noticee vide their letters dated 22-

07 -2012 and 18-04-2013 and also statement received on 22-lt-2O13, ir

is seen that Noticee have rendered taxable services under the category of

"works contract services" during the period January zor2 toJune 2or2.

The Noticee had rendered services for a taxabre value of Rs.2,& ,g6,914 /-
on which senrice ta.r< (including cesses) works out to Rs.11,92,294/_. As

seen from the challans submitted by the Noticee along witlr the letters

mentioned abovq, 61 amount of Rs.8, 4},g4gl- was paid leaving an

amount of Rs.3, 56, A46/- unpaid for the serviccs rendercd during the

said pcriod dctailcd in the Anncxure enclosed.

The ground and legal position as explained in the show cauae _ cum

demand notices issued except the point of Taxation Ruies, 2Ol1 are

equally applicable to the present case, hence this statement of demand /
show cause notice is issued iri terms of section z3(lA) of the Finance

Act, 1994 for the period from January 2Ol2 to June 2012.
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SUBMISSTONS

l. For easy comprehension, the subsequent submissions in this reply arr:

made under dilferent heading covering different aspects involved in the
subject SCN.

I. Validity of the Show Cauee Notice

IL Validity of demand for the Construction portion which is already

paid

uI' The transaction is essentially a transaction of sale of immoveabte

property and thcrefore cannot be made liable for payment of service

tax at all.

IV ln substaace also, the transaction is a sale of immoveable property,

lndividual bungalowe carnot be considered as residential complex

and demand of se$ice tax not sustainable

Land Development neither "constnrction of complex service, nor

'works contract service"

The activity is eligible for exclusion being in the nature of

construction for personal use of the intending buyer

Composite tra-nsaction

Quantifrcation of demand

Interest under Section 75

Penalty under Section 76

Penalty under Section 27

Benefit under Section gO

vI"

wI.

vm.

x.
x.

x.
XII.

xut.

@
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In re: Vc.lldltg oJ Shou &tt* lffic-

2. The Noticee submits that the impugned Notice was passed totally ignoring

the factual position and also some of the submission made and judicial

decisions relied but was based on mere assumption, unwarrant€<l

inferences and presumptions. Also subject show cause has issued without

understanding the nature of the activities undertakcn by the Noticee,

without understanding the prorrisions of the Law and show causc notice

has issucd merely on the assumption that the entlrz colas;lderuf,ton ulcs

rcceltad touards tlw Conafi,uctton Agraemenf. Supreme Court in case

Oudh Sugar Mllls Limttcd v. UO\ 197A Pl ELT 1712 lSCt has held that

such impugned order are not sustainable under the law. On this count

alone the entire proceedings under impugne<l Notice rcquires to bc set-

aside.

3. Noticee submits that the subject show causc notice evcn though relied on

the letters of the Noticee dated, 22-O7-2012 and 29-04-2013, not at all

appreciated the workings provided in the said letter where they have

clearly excluded the amount received towards the sale of the land.

Accordingly, the proposition of the subjcct show cause notice is not

susteinable and requires to be set aside.

I
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4. Noticee submits that the subject show causc notice has seems to propose

service tax on the arnor.mt reccivcd towards the agreement of construction.

But' the show cause notice has not deducted the value towards the sale

deed out of the tota.l receipts from the customer, thereby proposing the

demand even on the sale deed portion, aithough in agfeement that valuc

towards the same sale deed is not taxable.since these crucial aspects has

not been considered by the show cause notice and also as the show caure

notice has not proved the burden of proof as to why the ervice tax is liabre

in the instant transaction of sale of immovable property, the same is not

sustainable as per the decision of the Delhi cEsrAT in the case of M/s ITC

Ltd Vs Commissioner of Service Tax, Delhi 2013-TIoL-1394-CESTAT-DEL

and also in the case of Cryrttc Rorlm {Indlef pnt. Ltd., vB. CCE, lggs
lol9l r,L (E8E ff.-Del

5' without prejudiee to the foregoing, Noticee submits entire scN seems to
have been issued with revenue bias without appreciating the statutorv
prwision, intention of the same and

transaction/actiuity/agreement. Therefore

subject SCN is not sustainable.

Noticee submits that the previous scN (which has been relied in the
impugned scN) had not bought out the under which rimb, he is liabre for
the service tax under Works Contract Servic€. The impugned SCN also not

also the objective of the

the allegation made in the

6
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mentioned the delinition of the work co,tract service and extracted the

description of the work undcrtaken by the Noticee and concluded tl'e work

undertaken by the Noticee is covered under the works contract service.

The subject scN had never proved beyond the doubt how the particular

activity undertaken sr the Noticee is covered under the particular portion

of the definition of the works contract service. Hence the proceedings

under the SCN sha[ be set aside.

7. I{oticee further submits that the scN should also contain t}re correcr

classification of the service and if in the definition there are more sub-

clauses then the correct sub-clause should be indicated. It was held in thc

case of ualted rclocong Llmitcd vc. comrurgcrolct or &nrice Tax,

Hydenbad-2oll l22l s.T.R. E7r (Td-Bangf no demand can be confirmed

against any pcrson towards service Tax riab ity unless he is put on the

notice to its exact liability under the Statute.

'ffofice rls rssued propos ing demand. under BAS the notiee utrll not be aware

as to lhe precise ground. on which tox b proposed. to be demanded from him

unless the s..tb-c.ranse is specifed. under BAS severat adivitbs are rrsred as

exigible under that read, rlnder BSS arso seuerar actiuities are lrsted as

exigible under thdt read. In the absene of proposat in te slwut cause

notie as to the riability of the assessee under *e precise prooision in the

Act' tt* Tlibunal fatnd that the d.emand is nof susrain able. Tlo aboue
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judgment is squarelg applicable oLnd. thr* proceedings und.er the Order shall

Applying the same rationale, in the instance case the scN does not clearly

bring out under the precise provision in the Act is the tax proposed to bc

demanded. Based on the above judgment the entire proceedings under

said SCN should be set-aside,

8. Noticee submits that i,, the case of ccE v, Brladaven BGvaragca (2fixrl

213 E}LT 487|8C1, it was observed, show cause notice is foundation orr

which department has to build up its case. If allegations in show causc

notice are not specilic and on the contrary vague, lack details and/or

unintelligible, it is sufficient to hold that the Noticee is not given proper

opportunif to meet the allegations indicated in the show cause notice. On

this ground alone the impug::ed SCN is baseless and is liable to be set

aside

In te ; Valldlf,g of darnand for t:lrrc Constrrrctton portlon urfttclr ds

olrradg pa;ld

9. Noticee submits that the subject show cauoe notice has demanded the

service tqx on the amount received for the construction portion of the

contract. Noticee submits that they have paid the service tax on the

construction portion o[ the contract within the due date. As t]re applrcablc

servic€ tax has been already pald by them on the construction portion, the

demand of service tax of Rs.8, 40,949/- (the workings for the same is
,'

1la
cl

be set aside'.
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enclosed as .rnnexune*) and proposition {or appropriation of the same

amount is not legally sustainabl€. Accordingly, the anount of Rs.E, 40,

949/- requires to be dropped without further examination. Further, oniy

for the balanee amourrt tiability under service tax should be examined.

10. Noticee submite that they have paid the service tax to the departmsnt

under p'ol*st a$d intirhted the fact of paymeat of service tax to rhe

department. Dernanding the same by virtue of show cause notice ancl

proposal for appropriatiori ii not proper. On the basis of same, Noticec

submits tha.t the proposifion of the *ubjcct show cause notice is not

sustainable and requires to be set aside.

i 1. Noticee submits that tlrey have pa.id the service tax for the construction

portion a ndcr pt!,,r,*t and still they have nct aecepted the liability for the

*arne. As there is no proposition in the subject to show cauee notice for

vacation of protest, they are not submitting any grounds for the non-

applicability of serviee tax on the construction portion. Once, they got

favorable order for thc issuc pedainiag to their earlier period, they rvoulcl

claim refund of the service fax paid under protest.
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In te: fr?G t/o;a',ctr,lon_ ls assen ttally a ttoI'tso,fi,llon o;f satc o!tmrraoverrble ,rroprtg and lJtz;tzforc caniot bc ma.dc ltable lir pagnent
oJ sentlce toJc at oll

12. The Noticee submits thaton execution of the sale deed for the sale of

undivided portion of the land together with semi-finished portioa of the

flat, they have pa.id the applicable stamps duty which is governed by the

law, When there are no allegations in the show cause notice on non ,/

short payment of stamp duty, the proposition of demand o[ service tax on

this transaction is not sustainable and requires to be dropped.

13. The Noticee submits that the activity of sale of undivided portion of iand

together with the serni-finished flat is leviabre to stamps Duty and cc.,.',.at

ls not haolng pougt to futc t tc ecmc. when the central Government is

not having the constitution power to taxing t}is transaction, the demand

of service tax from the Noticee on the activity of Sale of Land together ,*.ith

semi-finished flat is not legally sustainable and requires to be dropped.

14. The Noticeesubmits that they need to emphasize on the following

documents:

The Booking Form signed by the intending buyer, which is the first

document governing thc relationship between the Noticee and thc

intcnding buyer.

o

1,o

Sc^

t
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The Agrcement to Seli, which formalizes the said relaLionstup

betrreen the Noticee and the intending buyer,

A set of two co-terminus agreements, viz. the Sale Agreement and

an Agrcement for Construction, which are executed only to errable

the transfer of title in scmi-finished construction in cases where

there is a financing rcquirement for the buyer.

Sale Agr€ement, without a corresponding Agreement for

Construction in cases where tlrere is no linancing requircment for

the buyer.

lv

15. It may be noted that the said set of co-terminus agreements do not result

in any exchange of consideration between t.lle parties but are entered into

so as to effectuate the objectives of the Agreement to Sell. Therefore, in

that aense, the entering into the said set of co-terminus agreements

cannot be conaidered as an economic transaction resulting in arSr tax

consequence.

16. Further, the substance of the transaction continues to be that of sale of

immoveable property. Mcrcly becausc the buyer is intereslcd in defending

the title to the property in the interim does not change the transaction to

be that of a rendition of service.
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17. ln the case of Ilhduatr.rr Shtpyard Ltd. yE. Statc of Aadhra pradcgh

[2oool 119 src o5gg lflcl, the Supreme court held t]rat a c-ontact for

consruction of ship as per the specifications of the buyer with specific

stipulations is a sale contract and not a works contract. The supreme

Court also observed that the clause in the contract providing for passing of

property in goods as and when the said goods are used in the contract is

not important in deciding the issue. The relevant efiracts from the saicl

decision are as under:

"22' Reuertirq back to the facts of *e contr,,ct under qnsideration beJore

us' a feut prominnnt feafifies of tl* transaction are crearrg deductble from
tle severol terms and *,,.ditiotrs and recitals of the @ntro,ct. The c,r.or..ct is

for sale of a mmpletelg manufocturcd. shrp to Lte delinred. $er suwssful
fials in all respects and to tlte satis/aclion of the hryer. h is a mntract for
sale oJ made to order goods, that is, ship for ut dsefiaincd. prie. Althangh

the plans and' spcifimtions for the ship are to be provided by *e anstomer

and the uork ho"s to progress under the superuisian of *e crassification

surveVar and. representatitn of the buyer, the components used in building

ship' all belong to *e Notiee. Trw prie fixed is o! the uesser ampretelg

built up alttwugh the pagment is in a phased man..er or, in other u)ords, at

ertain perentages commensurate with the progress of the work. The

paAment of 15 per ent of ttv prie- is to be made on satisfactory ampletion

of the dodc trials, tlo,t is wlen fie tnsset is teody tn tre detitnted and

strictlg speakirq exepting the delivery nothing substanfial remains to be
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done. TttEntA per @nt of the price is to be pord upon d.elivery of tle ves-sel.

Tltus 65 per errr of the pie paid before tte trials is intended to finance the

builder and to slwre a part of the burden inuolued in the inuestmeTds mdde

bg the builder towards building the ship..tt is a sort of an aduane paAment

of prie. The 'title dfld nsk dause" quoted os sub-para (14) aboue is to be

found. in 6 out of 8 confracts in gueslion. So ,{zr os these 6 @ntra,ets are

conemed. th.ey leaue no maruer of doubt that propertg in goods pcsses /rom

seller to the buger only on tle ship haviq been built Jullg and deliuered to

the buyer. In all the confracts the ultimate oonclusirn unuld remain the

same. Thc altdp at tllc l*na of deltrrty has to be a completelg brttlt up

shlt and al,m *qlluo.rlhg uheteuport ortly the oua,er mag accept the

delluelry. A full reading oJ tlw contract shouls that tte chattel comes into

existene as a chattel in a deliuerable state bg inuesfinent of @mponents

and labour by tlrc seller and proryrtq in chattel passes to tle buyer on

deliuery af chattel being awpted bg tle buyer. Arlicle 75 qparcntly spealcs

of property in uessel passing to tte buyer uith the pdymeflt of first

insaalment of prie but un ore not to be guided bg the fae uahte of the

Ianguage employed; we lwnte to as,ertain intentian af the pafiies. The

proryrty in machines, eEtipment's, engiae, etc., purchased by tle seller is

not agreed upan to pass fo the buyer. The deliwry of the ship must be

preceded bg trial run or ru^s to the satisfaction af the awner. All the

machlnctg, materlo,ls, eqU,lpn,g,'l,t, o;ppurTena,nc€a, qrarE p.Itts .lnd

outfrt requlred Jor the cafist zcf,,lon of ths oessel ue t, fu purahased
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bg the bulldcr out of lts oann funds.Nel ter ang of, u slortd thlngs nor
tltc hull ls provlded. W t E ourne" nor ln noae of, therr- the ptupertg
rr?sts ln tle oumcr. It is not a ca,se uhere the builder is util:izing in building

the ship, the machinery, equipment, spares and mateial, ete., belonging to

the owrter, uhosoetar might ha ue paid for tlw same. TTr build.er has

thercafter to exeft and. inuest its ourn skrrr ond rabour ta bu d. the ship. Not

ontg the owner d*s ,iot stlpply or make aua able any of the said things or

lhe lwll of tle ship the oumer d.oes not also pay for any of tle said. things or

the hull separatelg. Alt tte tlxngs so mad.e auailable bg the lzuilder are

fastened lo the lu,Jl beronging to the bu d.er and. fucome paft of it so as to

make a r,essel Whaf the outer pags ,o the builder in instalm_enfs qnd in a

plosed marnlrlr we all payments at tle speci{ted. perentage whbh go

touard.s the paymznt of the crlntract prie, ie., tlrc prie appointed. for the

uessel as a uhole. 65 pei ent pagment of the price is up to tle stage of the

main engine hauing been loutered ur position on board the resse/, i.e., the

stage by which the bu ding of the uessel is eowtete. 1s per alnt payment is

to be done on satisfactory completion of the tiat and, 20 per @nt upon

deliuery of the uessel Glolng martmttm benefft ln ttra rlratilcr o!
constrttctlort and taterpretatton o! thl.s clauee rn laoor of the l&,ttcee

tt e^ b sdd tlr,';t lt ts ttp propartg tn rrecsel whtcll. startspsslng
gtadu,allg to thc buyar grcpo,}tlo gltetg arlth tIfle percentglgie of
paymcntc mo,dc oad 1oanrrcc Jully wtth the paryncat oJ last

lnstalme;at on dcllrrlry of w**l haalng heen accepted.,
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Based on the above observations, the Supreme Court concluded that the

contracts in question {naolrrc srle of the reqncfitn rpssets wlthln the

mednlrag of clansc (n) oI ttre And.hra pradash Ge*eta.l So'les Tax Act,

7957 d d q.tc not merelg urorka co,,,rdlct as dcfined, l1 crdluse (t)

thercof.

18. A similar view has been taken by the Supreme court in the case of state

of A:rdhra Praderh Ve. Kote Elev.tors lludta| Ltd. [Aq)S] 14O STC

OO22 ISC!, wherein it has been held that e contract for construction and

supply of a lift is a sale contract and not a works contract. The relevant

tests laid down in the said decision are reproduced below:

5. It can be treated as weu-settled tr*t there rs no standard fortrutta bg

which one can dis&ngnris h a "antract for sale" from a "urorks &ntract,,. The

Ercstion is largely one of fact depending upon the terms of thc contract

incfuding the ndture of 0e abligations to be discharged. thereunder and. the

sutrounding ciratmstanes. If the intention is to transfer for a price a

chattel in which the transferee lad no previous prowrtg, then tle contract

i.s a mntract for sale, Ultimalely, tte true effect of on arnetion made

pursudnt to a contro,ct has to be jud.ged not bg artijicial rules brt frrrim the

inlention oJ tlte partbs to the o,ntmct. In d ,'controct of sale,,, the main

objea is *e transfer of propertg arid deliuery ofpossession of the propertg,

wh.ereas the main objed in a ',contract fol u.rork,' is not tlte transfer of the

property but it is one for work and labour. Anothet test ofren to be applied
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to k: uhen dnd how the propertg of the dealer in sucha transaclion passes

to the anstoner: ts it by transfer at the time of detiuery of the finished articre

as a chattel or by acession during tlw procession of uork on fusion to the

mouablc property of the. anstomer? IJ tt is the former, it is a ,,sale,| 
tf it is rhe

latter, it rs a "roorks antract,,. Therefore, in ludging whether tle contract is

for a "sale" or for ,\tork ,,nd tabaur,, lhe essence of the contrac,t or the

realitg of tre tronsaction as o uthale hss to be tatcen into ansideration. The

predomirant object of th.e @ntro,ct, tLv ciranmstanes af the &se anal thp

anstom of tle trade ptouides a guide in deciding wlwtler transaction is a

"sale" or a "uorks cuntrad.,'. .Essentially, the question is of interpretation of
the '.,'.tract'- It is settted rau *nt the sabsfance and not te form of the-

conrract is m.aterial in determinbtg *e nafire of transaction. No definite

rwle can be fomulated to determine the questian as to t,,r.ethet a p..t.,ic',rar

giuen contract ia a contrad for sale af goods or ts a utorks contract.

Ultimatelg, the tem's of a giuen contract would be determinative of the

nafure of tlre tronsactian" uhether it is a "sa)e" or a .'uorks contract',

Applytng tlc retio of tho above decirions, lfotlccc tubnlts thet ln
thc Ptercnt canc, thc demaad of scrylce rrr on tha galc of undirrtdod
portioa of laad togethcr with somr-flnlsbcd lrrt and atro on tie
emount recclvcd tower& tho coastruction pordoa. 46g6i.tingty, the
propo*ltlon of tic rhor eaurc notlec dcmeadlog acnrice lar oa the
Iltoticec b rot ruetalaeblc and requircs to be lct a3idE.
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19. We therefore have to submit that the transaction is essentially a

transaction for sale of inrmoveable property and the relationship between

the Noticee and the prospective flat owner is that of seller & buyer of an

immoveable property. We submit that the said proposition is not alterecl

even in case s whcre the set of co-terminus a€reements are entered into.

2O. The levy of service tax requires that there should be some rendition of

service. In the instant case, tlere is a sale of immoveable property and

therefore the provisions of the service tax lau, do not apply at alt.

2 I . The view that the builders are not liable for seryice tax is confirmed b'r

the Ministry of Finance urtle its letter numbcr F. No. 332/3S/2OO6-TRU,

dated l.t August 2OO6; wherein it is acknowledged that the relationship

between a builder and the purchaser is not that of a',service provider" and

" service recipient" I

22. The Noticee $ubmits that the subject show cause notice in para 2

mentions that "on exeantion of tle sale d.eed tlte right in a proryrtg got

transferred to tIE a$tomer, hene the @nstrucrio seruirr- rendered bg the

Notiee thcrcaflerro their atstomers under agreement of @ struction are

taxa.ble under *ruie Tdt as there edsts seruiec provid.er .otd. reeiver

relation"ship bebteen them'. Noticce submits that from the analysis of the

allegations made in the subject show cause notiee, it clears that the
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Noticee has alleged only on the aspect of taxability aepect of the

consFuction Agreement. Further, the show cause notice has nowhere

madc allcga.tions on taxabilit5r of the amount received for the sale of flats.

when thcre is no allcgation and the transaction is sare of flats, proposition

of the show cause notice to tax the portion of it or the ftrll portion as

actually proposed,has no grounds for taxation.

In re; br snlettnce ctoo, tlre Ct?lnlr4Ictlon ts a sate o! lmnotx'abtepropetty

23' It is an accepted principre that bcfore eharacterizing a transaction, one

has to carefully examine the exact regal nature of the transaction and

other material facts. Not onry the form but also the substance of

transaction must be duly taken into account. while taking a view, both the

form and substance of the transaction are to be taken into account. The

guiding principle is to identify the essential features of the transaction.

The method of charging does not in itsclf determine whether the sewice

provided is a single service or mtrJtiple services

24' Furthcr, in the following cascs it has becn held that substance of the

transaction prevails over tjrc form:

- Venus Jewel Vs. Commr of S.T. -I, MumbEi 2Ol2 (2gS) E.L.T.

167 (cqi.)

- Bhoo@urvaSainik Society Vs. Commr of C. EX. & S.T.,

Allahabad 2Ot2 l29l S.T,R. 39 (Tri. - Del.)

i
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- Commr. OF S,T., Bangalore Vs. Karnataka Statc Beverages

Corp.Ltd. 20tt (241 S.T.R. aOS ffar.)

25. Noticee submits that by applyinc the ratio of the decisions to the present

case, the activity of sale of undivided portion of land togcther with semi-

frnished flat and also the activity of construction of flat after the executiorr

of sale deed is Even in commercial& legal parlance, t}te transactions are

not in the nature of tlee Works Contract S€rvices.

26. when one looks at the substance of the transaction in the faet malrix ax

explained earlier, the issue is crystal clear, the esscntial feature of the

transaction is thet the Noticee sell immoveable properties. That bcing the

case, the only place where the tax can be examined is under the

Explanation to section 65(l05xzzzh) as a deemed serwice and not under

Section 65 (l O Sl{z.rual.

27. The Noticee submit that the activity of construetion is for self and as a

part of the obligation to deliver a developed immoveable propert_v.

Notwithstanding the same, even if it is presumed that the transaction

contains elements of works contract scrvices as alleged, the same are

subsidiary and do not lend the essentiar characteristic to the transaction.

For example, the Buyer has little wherewithal of the quality, quantity,

brand or the price of most of the building materials used. Similarly, thc

Buyer is not concerned with the cxtent to which the labour or the services
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are requitd for the purpose of the completron of the unit. For both the

Noticee as well as the BuJrer, the linkage with works contracts is very

remote and laborious.

28. From the above clarilications and distinctions, it is morc than evidenr

that commercially and legally, the transaction does not represent the

charactcristics required of the allcged categories of taxabre services.

29. we submit that in a taxing statute words which are not technical

expressions or words of art, but are words of everyday use, must be

understood and given a meaning, not in their technical or scientific sense,

but in a sense as understood in common parlance i.e. "that sense which

pe ople conversaot with the subject-matter wit} which the statute is

dealing, would attribute to if. such words must be understood in their

bopular scnse'. Ttre particurar terms used by the legislature in the

denomination of articles are to be understood according to the common,

commercial understanding of those terms used and not in their scientific

and technical sense "for the legislature does not suppose our merchants to

b€ naturalists or geologists or botanists". This is referred to es the

common parlarce testz.

rMukesh Kumu Aggarwal tt Co v3. Strtc of Madhya prad€sh 2004 ( t 7E) ELT 3 (SC)
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3O. Based on the above corunon parlance test, we have to submit that in

common parlance, no one would treat us as a works contractor but would

consider us as sellers of immoveable properties and therefore, the

transaction cannot be classified as Works Contract Services. For the said

purposc, we rcly on the following decisions:

i. The expression 'fish" is not wide enough to include prawns

since If a man were to ask for fish in the market and if prawn

is provided or in the vice versa, he would not accept the sames

ii. Steam generated fiom water cannot be considercd as chemical

in common parl,ancC

31. The Noticee therefore submit that thc essence of the transaction is not

the same as alleged and therefore cannot be made liable for payment of

service tax under the said categories of taxabl€ serrrices. The Noticee

thercfore submit that since the transaction in substance is that of sale o.

immoveable property and not one of construction, the same is not liable

for payment of service tax.

! Cornmissiorcr ofCudoms vs. Edhayam Frczen Foods 200E (?30) EL f 225 (Mrd HC)4cop€lanandftasr,an 
vs. St6tc ofMahrrart tr' ZOt t 1Zo.rt eLilti ieo* xCl
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In re: Indivldu,l hngalouts co,nnot be consfd,ared, as tzsldentlo,l comglcx
and. demaad, of *nlce tax not sustollnable

32' Noticee submits that in the case between commissioner Vs. Macro

Marvel Projects Pvt. Ltd. 2Ol2 (2Sl S.T.R. J1S4 S.C it was held by

Hon'ble Supreme Court as -
'The Appellate Tibunal in its impugned order had hetd th..t the Notieees

construded indiuiduar residentiar houses, each beng a residential urur,

which fact rs olso crear from prwtographs. TttE ran, makers did. not want

eon stru.ction of individual residential units fo be subject to tevy of seruice

tox- Notiee's plea that, from J-6-2oor, impugned actiuitg can be couererj

under works contrad, seruie., not ac@ptabte. works contrad seruice

includes residential eomprex and. nnt individual residentiar units."

33. The Hontle Tribunal has arready considercd the above argument in the

case of A.S. Sikarwar' The Ld. Department representative has taken the

srald (Para 3 0f judgment). The Hon'ble Tribunal has not considered that

arSument. In the A.S. Sikarwar Vs. CCE, Indore 2Ol2 (2S) S.T.R 47g gn_

Del) wherein they have built ls independent housesit was hetd as under-

" We furlher note that Revenue being aggrieued by tlle decision of the
'I'ibunal in the said matter h.id filed. appeal uith the Honble Supreme

Court and the Hon}ilc Supreme Court has dismissed the appeal fled. as
reprted at2oiz (2s) JS14 /sc/, so ue ansider that this matter is no ronger
res integra and setvie tax cren be d.em.anded, under sectron

a
.d
o

{
/t

ff,-,t,'
\.



65(lo1)(zz,h) ottly iJ the building ancerned. has more thoLn 12 residentiat

units in the building and sach levg will not appty in cases uthere ia one

compound has mang buildings, caai" hauing not more than i2 rcsidential

unils. Therefore, ue set aside the impugned. order and a ot! tte rypeal."

Therefore, elren in the pres€nt case where "Niligiri Homes" ar,e

independent houses it cannot be said that there has been construction of

compiex and hence all amounts paid by them ought to be refunded to the

Noticee and there is no question of paying any further service tax to the

Govemment.

34. Noticce submits that in the case of Arihant Constructions Vs. CCE,

.Jaipur that 2012 (25) taxmann.com 540 (New Delhi-CESTAT) they

constructed several quarters for Kendriya Vidyalaya. These residential

quarters were distributed in different buildings in the same compor:nd.

None of the buildings had more than 12 flats in each buildiag. ln view o[

the Macro Marvel Projects Ltd. th- Honble Tribunal held that -
'We fnd that tlE erylanation pointed out bg tLe AR has nathing to do

with the dbpnte in lund bec-q.tse that erytlanation d.eftnes ,residential

unit' and the definition in dispute * that of 'residential amplex,. The

explanation enn mean onlg tlwt tl.r- buiWing sttould haue 12 residentiat

units. so the explandtion is not for interpreting the meaning of 'residential

complex'. Since tIE Hon- Supreme coutl hrrs atready confuned. the

irtterpretatbn in fauour of ttte Notiee, uE Jind it proper to uaiue the

b'

-33-



,equirefiLent of pre4eposil of dues arising from tlrc impugwd order

st6,g @llection oJ such dues during tle pendencg of the appeal."

and

In re: Iand, Deznlopment nelther .constructlon o! eomplex serzice, nor

" works contrdct setttlcen

35 ln this regard it is submitted that the land was acquired by the Noticee

outright and the sarne was developed into a layout at its own cost arld has

obtained the eompletion certificatc for the same and there after thc

agreement to sell a house on such developed layout. The cost of such

dcvelopmcnt was Fecover€d from the buyer, such recovery is not for

proving any scrvice at all.

36. Further such activity of development is not covered under *re definition

of construction of complex since the activity was to make the land in to
equal levcl, make roads, sewage line, electrical pole etc. which cannot be

considered as residentia-l complex and hence the liability under both

"construction of complex service' and .works contract service" fails.

In re: Tlrc 4.atlultg ls eltglble for excauslon belng ln the r.orture oJ
consttltctlon tat passc.no'l use of the lntending bwyer

37. Notice submits that from the above it is evident that dcfrnition excludes

construction of com

,,1

plex which is put to personal use b5r the customers.

-34-
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Noticee submits in the instant case, the flats constructed were put to
persona_l use by the customers and hence outside the purvicw of the

definition and cons€queritly no service tax is payable.

38. without prejudice to tl.e fioregoing Noticee submits that the same r,ras

ciearly clarified in the recent circ,lar no. rog/o2/2oo9 -sr dated

29.O2.2OO9. This was also clarified in two other circulars as under:

a. F. No. Bt/6/2O0S-TRU, dated 2Z-T-2OOs

b. F. No, 332/35/2OO6-TRU, dated 1-8-2006

39. Noticce submits that non-taxability of the construction provided for an

individual customer intended for his personal was clarihed by TRU vide its

letter dated F' No. 81/6/2oos-TRU, d,ated 2z -7 -2005 (mentioned above)

during the introduction of the levy, therefore the service tax is not payable

on such consideration from abinitio.

Relevant Extract

"13.4 Hou)euer, residential complex hauing ontg i2 or ress residential units

utould not be taxable. Stmltarlg, 
"eEtdenttd.l crimpled constnrcted by

an lll.d*i&tal, ruhlch ts trnitended tor per*nal use cj resldence and.

ls constructed bg dtttctly awlllng serrrlcss o! a consttttct1ror- serlolry.

provldct, ls nlso not cotareri, ulrder tle scope o! t}a *rorcc tax ornd.

not tqxable"

ti;
It':

7



40. Noticee fr:rther submits that the board in between had clarified in an

indicative manner that the personal use of a residential comprex is not

liable for service tax in the circular F. No. 332/3s/2oo6-TRU (mentioned

above), dated I -8-2006.

, Again uill seruice tox be Commercial complex does not fall
applicable on tle sa w, in

case he constructs

ammercial amplex for

himself for pttting it an rent

or sale?

within the scope of 'residential

complex intended for personal use"

Hene, seruice prouid.ed for

construction of ammercial complex

is leuiable to seruice tax.

Claified uide F. No. 81/5/ 20OS-

TRU, dated 27-7-2OOS, that

residential omtrtlex @nstructed bA

an individual, intended for personal

use as residene and eonstruded by

directlg auailing seruices of a

construction seruice provider, is nol

Iiable to seruie tax-

4l' Noticee further submits that the Board circular No. rog/2/2a@-s.T.,

dated 29-r-2oog stetes that the construction for pcrsonal use of the

customcr falls within the ambit of exclusion portion of the definition of the

..,raB{;.\

Will t E anstruetion of an

indiuidual hou.se or a

bungalow meant for

residene of an hdividtal

fall in ptruiew of seruie ta.x,

is sq uhose responsrbitfg is

tlere for pagmert?

-15-
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'residential complex" as defined u/s 65{9la) of the Finance Act, 1994 and

accordingly no service tax is payable on such transaction.

Relerrant ertr.ct

"...&,rtthf;,r, Il tw ultimatc outne" entcr,|E lnto a @nt u,ct to?

Gonstructlorr of a rcslde tlal cornp.lex ,alth a

prolllrotcr/bdlder/dcr"r,lopr, tuho hlmself ptortldcs senf;ce o! design,

pla;ralnirng c,nd c.nstntdTon; and afiu sv'ch consttttctlon tho

ultltrtfu oumer tzcefirls such pioperay tor hls persrrnal u*, theln

such actlvlty upuld nat bc anbJccd to ssrulcs tat<, beeaanse Chts.

case uould, fall undcr Che excluslon prould,ed ln the definltlon oI

' tz sidentla,l cxntttrtlex'... "

42. The Noticee submits the preamble of tJre referred circular for

understanding what issue exactljr the board wanted to clari$r. The relevant

part of the said circular (Para 1) is extracted hereunder for ready reference.

"....Doubts houe arisen regading the appticabilitg of sen|tcr- tar in a case

wlere developer/ builder/ promoter enters into ant agrcerrlent, with the

ultimate oumer Jor *llr^g a ducllrng untt ln a resldendat comglu at

any stage of cons''uction {or euen pior to that) and who makes anstntction

linked payment..." {para 1)

43. The Noticee submits that from the above extract, it is crear that the

subject matter of ttre reGrred circular is to ciarify the taxabirity in

transaction of dwerring unit in a residential complex by a deveroper.

.a
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Therefore the claritrcation aims at crari&ing exemption of residential unit
and not the residen':al complex as alleged in the notice.Hence, where a

residential unit in a complex is- fcr personal use of such person it ahall nor

be leviable to sen ice tex.

44' without prejudice to the foregoing, noticee further submits the various

decision that has been rendercd rcrying on the circurar log are as under

a' M/s classic promoters and Deveropers, M/s craseic properties v/s

CCE Mangalore 2OO9-TIOL-I I 06_CESTAT_Bang,

b. Mls Virgo Propcrties ht Limited Vs CST, Chennai (Dated: May 3

20lo) 201o-TIOL_1 142_CESTAT_MAD,

c. Ardra Associates Vs. CCE, Calicut - [2OOg] 22 STI 4SO (BANG. _

cESTAT)

d. Ocean Builders vs Commiosioner of C. Ex., Mangalore 2OlO (019)

STR 0546 Tri.-Bang

e. Mohtisham Complcxes h,..- Ltd. vsCommr. of C. Ex., Mangalore

2009 (Ol6l STR (N4B Tri.-Bang

f. shri sai constructions vs commissioner of service Tax, Bangalore

2009 (016) SIR O44S Tri.-Bang
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In te: Attoants rccclr*d, ptf,or to ctttcting of sale dced not tazablc a_s ln
llatLre of 'Self *trltlcc'

45. The Noticee submits that it is important to consider what arguments are

considered by board for providing this clarification. The relevant part as

applicable in the context has been extracted as under for ready reference.

"...It has alsa been aryaed that even if it i.s taken that seruice i.s provided

to t?E anstomer, a slngb r=sldentlal unlt bought bg thG lradtvtd;ua.l

cugtonter uould. not fall in tle definition of 'residential amplex' os defrned

Jor tlw purposes of levg of servie tox and hence construction of it uould not

at,7acf. seruie tsx..,' (Pdrd 2)

46. ?he Noticee submits the final clarification was provided by the board

based on the preamble and the arguments. The relevant portion of the

circular is provided here under for the ready reference.

"... The matter has been exomined bg the Board. Generallg, the initial

agreement bedueen the prcmoters/ build.ers/ detplopers and the ultbnate

owner is in tle nature oJ 'ageenent ro sell'. Such a cus€, as per the

prouisions of tle Tiansfer of Propeftg Act, does not bg iasetf create any

interest in or dntge on such ptopettg. Tle propetly remctins under the

ounership of the selter (n the mstanf case, the

promoters/ builders/ developers). /t is onlg afier the amptetion of the

eonstnrctian ond. fuu payment of thc agreed sum thar a sare d.eed. is exeeuted.

and onlg tlen the ounership of tte properly gets transfened to the urtimate

+
u()
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owneL Tlerefore' any serui(F- praoided. bg such seuer in (r,nne(Jrian with the

construcrrbn of rcsidential amplex till the exeantion of such sale deed uould

be in ttw natl,e of 'self'seruie' and consequentty uourd not attrad. service

tox. h*theL if tlw ultimate outner enters into a @ntract for clanstntgfioa ol
a rcsldcnllrrl qnplex uith a promoter/ build.er/ deueloper, wta himself

provides seruie of desiga planning and construction; and afier such

mnstrudion the uhimate ouner rwives sach propettg for Ns personar use,

thea slrclt adiuitg 'uauld. not be abjected to seluice tax, becnuse thrs case

would fall under tle excktsion prcuided. in tle defnition of ,residential

amplex'. Howeuer, in both these sifuations, !f serzries of any person like

co,"tr',clar, designer or o stmilar serui* prouid.er are reeitnd, tlen such o.

person uauld fu liablc ta pag seruie tax,.," (para 3)

"17. The Noticee submits that the clarification provided above is that in the

undcr mentioned trno scenario seryice tax is not payable.

a. For eetvlcc provlded nrrHl thc rrle dccd har bcca cxacutcd to

ttre ultluato oruer.

b. For service provided by entering into construction agreement with

such ultimate owner, who receives the constructed flat for his

personal use,

4E- The Noticee submits that it is exactly the facts in their case. The first

clarilication pertains to consideration received for construction in the sale
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deed portion. The second craritication pertains to construction in the

construction agreement portion. Therefore this clarification is applicable to

them ibid.

49. Noticee submits that this clarification is applicable to them for the period

January 2ol2 to June 2012 also since the demand has been raised under

the works contract serr.ice' and no explanation has been added to .\Morks

Contract Service'with regards to prospective buyer as was addcd to the

'Con struction of Complex Seruice,.

In re: Conqrcsltc Tlvn'Eictlon

50. Noticee submits that assuming but not admitting their transaction is in

the nature of service in the 'sala of land rogether with semi-finished. flat,,

then they submits that as the activity is also involves a sale of land and

there is no bifurcation provided in the agreement for salc of land [rcrtion

and sale of semi-finished goods portion. Accordingly, as held by the

Honble suprcme court in the case of Nagarjuna constn co Ltd vs Gol

2012 l28l S.T.R 56l (S.C), the it was not perrnissible to vivisect single

composite service to classify it under two different taxable services. on the

basis of the same, Noticee submits rhat proposition of the subject shou.

cause notice is not sustainable and requires to be dropped.

In re: Quantification of Dcmand.

@
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51' Noticee submits that the subjc:t scN has in para 4 stated that thc

assesaee had rendered services for taxable value of Rs.2,64,g6,91 4 / _ on

which service tax works out to Rs. I L, gZ , 2g4 / _. However, Noticee submits

that these tgures do not tally with their books of accounts. Noticec

submits tlat while submitting tficir letters dated Og.O4.2Ol2 &

22.07.2oL2 there werecertain computational errors due to the pressure for

the year ending on 31.03.20f3 which occurred pre_year ending audit,

however the same qrere rectilied when they were notieed during the course

of audit. Subscquently, liabilities have been recomputed and thc

differentral taxes was also paid at the time of self-assessing ourselves in

the sr-3 retums liled for the concerned period as per the revised figures

lCoptcr of thc lottorc rre enelorcd u Anncrure-5,$.

52. Noticee submits that the receip* for the period January 2ol2 to June

2012 is Rs. 2,79,41,490/- Out of nhich an amount of Rs.3S,166,686/- is

towards Sale Deed value including tand value, Rs.17,169,069/_ is towards

construction Agr€ement and Rs.r4,370/- is towards othcr taxable

receipts, Rs. 19, 16, OSI/- is tonards VAT and otlrcr taxes and non_

taxable receipts, Thercfore, only an amount of which is towards

construction agreement and other taxable receipts Rs.rzlg3439/- and the

service tax there on would be Rs.273999 l-. The same is also presented in

the tabular format for easy understanding



Particulars

e period from January 2012 to June

2012

Total receipts for th

nstrucLion agneement (only which is

alleged to be taxable in SCN)

Receipts towards Co

upro 31.03.2012) arl.d @ 4.944%Service Tax @ 4.I2oh (

(from 0i.04.2012)

Total Service Tax Paid (Summary Sheet and Challans

Enclosed).

Service Tax (Short Paid)/ Excess Paid

Amount

2,79,4t,490

1,71,83,439

7,73,999

806432

32,s33

In re: Interest under Sectlon TS

53. Noticee submits from the above submissions, it is clear that their

transaction is not liable for service tax. Accordingly, the proposition for

demsnd of interest under section 7s is not sustaiaable and requires to be

set aside.

54. Noticee further submits that it is well-settled position in law that the

interest is compensatory in character and it has to be paid by a party, who

has withheld the payment of principal amount payable to the pcrson to

whom he has to pay the same. This basic concept about .interest, should irr,

borne in mind. This difference between tax', ,interest, and !€nalty'has been

expoundcd bry the Suprcme Court in the case of A. C. C. v.

I
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interest.

In re: Penaltg under Section T6

56. without prejudice to the foregoing, Noticee submits that scrvice tax

liability on the builders till date has not been settled and there is full of

confusion as the correct position till date. with this background it is a

settled proposition of law that when the assessee acts with a bonahde

belief especially when there is doubt as to statute also the law being new

and not yet understood by the corlmon public, there cannot be intention

of evasion and penalty cannot be levied" In this regard we wish to rely

upon the following decisions of Supreme Court.

Commercial Tax Officer. Hence where the Service Tax itself is not payable,

the question of paying of interest on the same does not arise as held by the

Supreme Court in prathiba processors Vs. UOI, 1996 (8S) ELT 12 (SC).

55. The Noticee further submits thqt in the case of ccE v. Bil Forge pur. Ltd.

2OL2 (2791 E.L.T. 2O9 (Kar.) it was held that the_"Interes t is ampensatory

in characler, and. i.s imposed on an assessee, who hrrs wit!*tcld. payment of
dnA tax, as and uhen tt is due and payable. The leuy of intercst is on the

actua! amount uhich is tuit}dtald s.nd. the extent of d.erag in paying tox on

the due date. If tlere is no liahilitg to paA ta.x, there rs no liabititg to pa11

inrerest." Ttrercfore, the Noticce submits that where there is no liab ity of

tax on them due to reasons mentioned aforesaid, there cannot be a levy of
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(i) Hindustan Steel Ltd. V. State of Orissa - 1978 l2l ELT (J159) (SC)

(ii) Akbar BadruddinJaiwani V. Collector - l99O l47l ELT 16I(SC)

(iii) Tamil Nadu Housing Board V Collector - 1990 (74) ELT 9 (SC)

Therefore on this ground it is requested to drop the penalty proceedings

under tlle provisions of Section 76.

57. Noticee further submits that they have paid the applicable stamp duty

{or the sale of land toget}rer wit}r semi-fmished flat. Accordingly, when they

have paid the applicable tax which is levied under the State l,aw, they are

on tie understanding that their tiansaction is not liable for service tax.

Further, their understanding is substantiated by the many circulars

issued by the department. On the basis of the same, Noticee submits that

proposition of the subject show cauEe leqying penalty under section 76 is

not sustainable and requires to be dropped.

In te: Pena,lty unde" s,Gct on 77

58. Noticee subrnits that the impugned notice has in Para 7 intended to

impose penalty under Section 77 of Finance Act, 1994. In this regards, it

is pertinent to notc that Penalty under Section 77 is in nature of

miscellaneous penalty, it has clauses (a) to (e) and two sub-'sections,

however, the subject notice has aot mentioncd anywhere in the notice as

to for what has the SCN imposed penalty under Section 77. In view of this,

the penalty imposed is not correct and should be quashed.

@
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59' Noticee further subrnits that when they are arready registered under

service tax, regular in filing of Service Tax returns and also already

registered under the category of Works Contract service, penalty proposed

under section 77 of the Finance Act, 1994 is not sustainable and requires

to be set aside.

In re: Beaefit und,er Sectlon gO

60. Further section 8o of Financc Act provides no penalty shall be levied

under Section 76, TZ or Zg tI the assessee proves that there is a

reasonable cause for fie failure. The notice in the instant case was under

confusion as to tle serrrice ta:< liability on their transaction, therefore there

rvas reasonabre case for the tailure to pay service tax, hence the benefit

under section EO has to be given to them.

61. Noticee crave leave to arter, add to and/or amend the aJoresaid grounds.

62. Noticee wish to be heard in person before passing any order in this

regard.

For Hire For Mls. Modi di
C

Au



. To Sub-dclegat€ all or any of the doresaid powers to any other
and I/We do hereby agree to ratify and conlirm act; donc
authorisad representative or his substitute in the matter as my
as if done fu me/us for all intents and purposes.

This authorization will r€main in force till it ijdul:y revoked by mc/us.

-47-

NEII OF

L.E

Executcd this 2Tthday of January, 2014 at Hyderabad

authorities.

Dated: 27.01.2O14

for se
Eir€g.agc & Associatcc,
"Bashccr Villa", A-2-26A I I I L6 I B,
2nd Floor, Srlnll€tan Coloay,
Road l{o. 3 Ba.qiara F r.,
Hyderabad - SOO O34.

rePre6entative
by our above

/our own acts,

1
I the undersiBncd partner of M/s Hiregangc & Associat CS, Chartered Accountants, do
hereby declare that the said M/s Hiregange & Associates is a registered firm of
Cirartered Accou[tents and all it3 parkters are Chartered AccountaJrts holding
certificate of practice and duly quatifred to repres€nt in abwe proc€cdints under
section 35Q of the central Dtcioes Act, 1944. I accept the above said appoiniment on
behalf of M/s Hiregange & Associates. The firm will represent through any one or morc
of its partnero or stall membfis who are qualifred to represent tlefore thc above

Sudhir V. S.
Partner. lM. Ro. 2f 91O9l

Srrb: Ploecc.rtng rador O.R Ito.8l/2OfB- A{in lsal (/tD.Cf deted O2J,Z.8.tg
lc'IYo-rv/ 161 196/201l-sr lGr-xff iraucd to u/g. uodt & uodi coaetnrctioa:.
I soham Modi, Partner of, M/s Modi & Modi constructions, hereby autr-rorise antiappoint Hiregange & Associates, chartered Accounta,ts, Bangalore or their partncrs
and qualifred sta.{f who are authorised to act as authorised ripresentative under the
relevant provisions of t):e law, to do all or any of thc following acis: -

. To act, appear and plead in thc above noted proceedings before the aboveauthonties or any other authorities before whoi the sam-e *uy t" p".t*a o,
heard and to file end take back documents.e T9. srgn, flle vcnfy and present pleadings, applicatione, appcals, cross_
o$ections, revision, restoratioo,,n*rAra*a: anJ compromiJ'rppli*Uorr*.
replies, objections and 

-aJlidavits 
etc., as ma.y be deemed n"".*ory di pr"p", i"

thc above proceedings from time to timc.

For Hlregarge Ar Ailoclatcs
Chartered Accontrt ats
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MOD{ & MODI CONSTRUC
# 5-4-187/3 & 4, llnd Floor' Soham Mansion' IVI'G Road' Securtde

Phone: r9t -10'66335551' Fa:: o40-2?54405t1

To,
'lhe Suoenndcnl,
Office of the Commisioner oICustoms,

Centrst Escise & Sen ice Tat'
llydcrabad - ll, Commissronetato' Group li,
Opp Singorcni Bhavan,

Silaram Bsgh, Rei Hills'
Hydcrabad-

TIONS
rabad - 50tP03

Date: 8'h April 2o I 3

Dear Sir,

Inlimation of patrnenl - SerrtceTar'
Our LetLer dated I 3r" August 20l2
STC No. MKFM7214NST001

\Vc haYe lrad c.rrcusiyc corespotderrcG rvilh the deporllrrctrt rcgrdlng rhe opplicabilitY of

serviec lax to our furn, ,rs pcr rnidcrstrurding scn icc lax ir rol opplicable to the

romactiotu undonakcn bY our lim'

Wc hale cornputcd servicc tox lisuilily tor the perrod rr A"'J 2ol2.lo flP Scolcmhcr

;ii1;;rd; d;G *nr,cr sn.ices, composirioit sche.re.. Dcrails of rcceiprs duiry_thc

;;-t-;il ;;;prtorion of ""'it" lni tioultit) r nlochcd trcrcin Rcc€ipts t1'crc lirsl

apprcpriaEd torvords

Sslo dred.
Thed to\vaads lho rgreetnent ofconslruclion'

Tor.r$dl rddilios 8rd dEmlbas old
rilltI;;;dt-v;i' senicc t81q slarrP dtru ' regblralion chargss' ercess

cqrsidctaion reccitcd crc.

Thc reccipts uudcr thc follorring heads rvcre cscludcd for compulntion of tasoblc atnount

udct rYorl contslct sorticc!:

s. Rcccipt! lorvrds rnluc ofsoh dcsd

b. Rcccipe orveids payment'iiV'Cf' tttt'it" la\' tloorP drrtl and rcgistratiort
- 

"i-gi, 
rt ot,nort rertiirted to lho gortnutrcnt rrilhcr.ll ndr,onc!orono lalsr dolc

c. R€ocipls dlrr o* itt 
"*tcss 

oitf"igrcoA salc consirlcmlion shich rvere reflrulcd

or liable lo refrrndcd lo lh€ Pulchas€l.

d ;;";ipt";;";dt-G orrtii chargcr lihc corpru futd' mainlcrtolcs chtuscs

chctricity cbarges, ctc receited in behelf oi rlre o1r nc,3 Alsocisliolr ot lhc

il;;;il ;iffi*t tthich rvcrc paid to tltcut itt od'arce or on a latcr dalc'

Acmrdilgly, the tnrable antornrl tmdcr {orks colltr06i servicts nilh conrposilion tns

;;ffi-';'rt'i".-i'i'l:'aor'ur'una ro* lirbilitl thcrc ol 14 'l$d4% is Br

7,7036{1.(10.

\"./

Sub
Ref

2

0.

b.

c.
d.

3

c
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MODI & MODI CONSTRUCTIONS
# 5-4-18713 & 4, llnd Floor, Solrarn Mansion, M.C. Road, Sccunderabad - 5ff1003

Phonc: +9 1.1(H613555 l, Far: (I,10-2754{05E

5 CENVAT crdir fu. 77,674.(10 has bcen 0djBred agoirrsr rhc le.\ liibitrl.\ orxl afl irlloulll
ofRs, 6,92,386.001r0! bccn tr[d uDder pmtest as per dctrils gilen below.

a. Clnllan No.

b, Chalhq No.

c Chsll8tr No,

d. Challur No.

c. Chrllan No.

f. Clrdlal No.

g. Clullan No.

h. Clullarr No.

i. Chsllan No.

j. Chrllar No,

li. Chsllu No.

l. Challan No.

0l l00E l l9ltl2ol2tllut8 of Rs

0t l0{E4l I lO2Ol200(}32 of Rs.

0l 1008.10E l2z0 t 2000 14 of Rs

0l 100E415122012{Xru01 of Rs.

0l l008{2201201300051 ol' Rs.

0 I I 0U84080 I 20 13 00(,1 { of R s.

0l I m84 l20l20 I 300003 of Rs.

0l 1008419012{) tloo0l I ofRs.

0l 100t419012013(t{10_ of Rs.

0 I 1008,008022tr llflXH5 of R$.

0l 1008416022013000_ of Rs.

0l I00840.1032013000 of Rs.

l.(xl.txr0.00

1.00.000.00

50.000_00

.tlr.0txt.rJo

50.0(x,.(Nl

50.fl)0.ru

50.1ru0.00

50.(xxl.00

30.tx,u.u)

l,(n,t,00-0{l

,:2 1.00

3 l. t65.00

6, We hopc tlut oru undarslnndhg, is concct *nd rrc lould be gled to prolide 1'or ttilh an1

furthcr infornotion &6t moy bc reqlircd in tlris re gord we rcqucsl l'o, o khttllt' cortfimt
Ilrc *nre.

Thank You

Yours si
For & MODI CONSTRUC'I]ONS

Ed ignetor!'

End: l. Ststom.nt of r€ceipts from0l.04.l2 to 30.(X)- l2 ond detoils of ST
2. CEIWAT slaterncnl for tho peflod from 01.0.1,12 to 30.09.l2
3. Additionol Commisioner.
4. Copl, of Chalu copi€s (GR7),

CC To: l. Assislont Commissioner
2. DepuD Commrssioner.
3. Additional Commissioner

. .-':-:"-:.-..

>- Q _/3

w
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MODI & MODI CONSTHUCTIONS

To,
'Ihe Superindent,
Offiec of the Commissioner of Customs,
Ccntral Excise & Service Tax,
llyderabad - Il, Commissionerare, Group X,
Opp: Singareni Bhavan,
Sitaram Bagh, Red Hills,
l.lydanbad.

l)elr Sir,

Date z2od July 2012

Intirnation ofpayment - Service Tax_
l. SCN No.342010-ST - Dared 12.04.2010 -. period: Jan,09 to Dec,09
2. SCN No.59l20l l-Adjn(ST) Gr. X - Dared 23.04.1 1 - pcriod: Jan' t0 to

Dcc' l0
3. SCN No.5l120l2.Adjn(Addirional Commr.) dated 24.04.12 - period:

Jan'l I to Dec'l I
4. STC No. AAKFM7214NSToO1

Snbject :

Referencc :

We have had extensive corrcspondarce with the deparrrnent regrr<ling the
applicability of servlce tax to our firm. We have rcceived scvoral notices, sho*iuur.
noticcs and dcmand notices liom the departnrent given in referencr I to 3. Some
maues are pending before CESTAT, Bangalore. In our replies given in rcfercnce I to
3 we hsve nrade our stsnd clear rrgarding payn)ent of service rax. For b,revity they
ar€ not being cnumerated kre.

2. We have computed service tax liability for the period Jan 12 to Mar 12 undcr works
contract serviccs, composition scheme. Details of tEceipts during thc said period and
conrputiltion of scrvicc tax liability is attached lrerein. Recoipts wcrc first
appropriotcd towsrds

a. Sale dee4
b. Thetl towards the agrcemort ofconstruction,
c. Towards odditions and altcrnations and
d. Finally towards VAT, service tax, stamp duty, registratior charges, exccss

considcrstion received, etc.
3. Thc rtccipts under thc following hcads rvero excludcd for computation of tuablo amounr

undor tvor* contrac't scrviccs:
a. Roecipts towards valuc ofsale deed.
b. Rcccipts towards prymcnt of VAT, scrvicc tar, shmp duty End registration

chat8es thal wsrc runi$cd to the gover[mefll cither in cdvencc or on a latcr date.
c. Rcc€ipts lhrt 8ro in o<ccss of thc EgIegd mlc considerrtion which weru refrrnded

or liablc to rcfunded to tie purclrosor,

,/
w/

5-+187/3 & 4, ll Floor. M.G. Boad, SEoUNDEHABAD - 500 oO3'

O : 66{t35551 (4 ltnes) Fax :04G27544058
^._-

l7-'\t)
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MODI & MODI CONSTRUCTIONS
5-4-18713 & 4, ll Floor, M.G. Road, SECUNOERABAD - sOO 003.

O :68336551 (4 lines) Fax :040-27544058

4

d. Roceipts toward$ lhc. otlEr. charges 
_ 
like_-corpus fund, maintonmce chargcs,elccrricity charges, crc.. rcceived 6n behslf otrii"'6**o Association or rhe.rcctriciry depsrrmcnr wrric,h *"r" poiono ,ri".i'i,, 

"iii* o, on u rstor ddle.

Acoordingly, tlre taxabre amourt under works conrract services was oomputed ro bel{s. 1,05,33,792.00 and tax iiability rlrca;d;1fi.;;. Oir,r*.*.
cENvAT credit of Rs'3.92g.00 tras been adjusted against the tax riabirity and thebalance amounrofRs. 4,30,064.00 tras Uccn piij una.ip_i*i uy,a. ctraltan No. 0l r0084t60620rzoobro orR". i,Oir,obo.oob, cbsllsn No. 0l 100842t0620t200009 0iRs. i,6oloio.ooc. Chauan No. 0! 10084230620t200031 ofRs. i,OO.OirO.OOrt. Cha[an No. 0l t00840?07201 20001 7 of Rs. i,OO.fro.OOc. Chaltan No.0l10084090720t200018 

"rn . ZS.d,a.00U Challan No. 0 t r0084110720t2000,16 of Rs. i300.bo

we hope rhat 
-our 

undorslan<riug is correct and we wourd be glad to provide you with

il1ffHr;?T]arion 
thar may be required in tr.,i,,.1*a.-fie requcsr you ro kindty

5

(t

Yours

Encl

Thsnk You.

ithfirlly,
i & Modi nslructioDs

orized Signatory

I . Statement of receipts from Jan ' | 2 ro Mar' l2 and details of ST
compulalion.

2. Copy of Challans r€ferred to above,

I . Assistant Commissiorrer.
2. Deputy Commissiorrr.
3.Additional Commissioner.
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