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FORM ST-4

[Under Section 85 of the Finance Act, 1994 (32 of 1994)]
BEFORE THE COMMISSIONER OF CENTRAL TAX, (APPEALS- I), GST BHAVAN,

7™ FLOOR, L.B. STADIUM ROAD, BASHEER BAGH, HYDERABAD-500004

(1) Appeal No. of 2024
(2) Name and address of the|M/s. Alpine Estates, 5-4-187 /3 & 4, 1I Floor,
Appellant Soham Mansion, MG Road, Secunderabad -

500003

(3) Designation and address of the
officer Passing the decision or
order appealed against and the
date of the decision or order

The Additional Commissioner of Central Tax,
Central Excise and Service Tax,
Secunderabad GST Commissionerate.

[OIO No. 107/2023-24-Sec-Adjn-ADC(ST)
dated 27.03.2024

(4) Date of Communication to the
Appellant of the decision or order
appealed against

01.04.2024 by hand.

(5) Address to which notices may be
sent to the Appellant

CA. Lakshman Kumar K

C/o.HN A & Co. LLP,

Chartered Accountants,

4t Floor, West Block,

Anushka Pride, R. No.12, Banjara
Hills, Hyderabad, Telangana-500034
Email:laxman@hnaindia.com

Mob: 89781 14334

(And also copy to the Appellant)

(5A) (i) Period of dispute

Jan 2010 to Dec 2011

(ii) Amount of service tax if any
demanded for the period
~_mentioned in the Col. (i)

Rs. 8,99,823/- and 22,83,554 /-

(iii) Amount of refund if any
claimed for the period
mentioned in Col. (i)

NA

(iv) Amount of Interest

Interest u/s. 75 of the Finance Act, 1994

(v) Amount of penalty

Rs.200 per day or 2% of tax to be paid and
Rs.1,000/- under section 76 and 77
respectively of the Finance Act.

(vi)Value of Taxable Service for the
_period mentioned in Col. (i)

NA

(6) Whether Service Tax or penalty
or interest or all the three have
been deposited.

Rs.21,95,524 /- paid vide Cheque/Challan
No. 267251 dated 10.06.2011 & 435410
dated 13.02.2012 and Rs.19,72,916/- vide
challan no. 922747 dated 13.01.2013
(Copies enclosed as Annexure 1~ )

(6A) Whether the appellant wishes
to be heard in person?

Yes, at the earliest

(7) Reliefs claimed in the appeal

To set aside the impugned order to the extent
aggrieved and grant the relief claimed. _—i
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STATEMENT OF FACTS

M/s. Alpine Estates, #5-4-187/3&4, II Floor, Soham Mansion MG Road,
Secunderabad - 500003, (hereinafter referred as “Appellant”) is a partnership
firm registered with the Service Tax Department vide Registration No.
AANFA5250FSTOO01.

The Appellant is engaged in sale of residential houses in venture by name
“Fiower Heights” to prospective buyers while the units are under construction
by entering into following agreements.

» Sale Deed for sale of undivided portion of land together with semi-finished
flat. Sale deed is registered and appropriate ‘Stamp Duty’ has been
discharged on the same.

» Construction agreement for undertaking construction.

Department has initially issued a Show Cause Notice dated 16.06.2010
covering the period January 2009 to December 2009 ("First SCN") proposing to
demand service tax on amounts received towards construction agreement. The
Hon'ble CESTAT vide Final order No. A/30172-30178/2019 dated 31.01.2019
set aside the demands raised in the above SCN holding that service tax is not
applicable on sale of flats prior to 01.07.2010. '
The above Show Cause Notice was followed by below periodical notices under
Section 73(1A) for the period January 2010 to December 2011 which are in
dispute in the Final Order No.ST/30699/2019 dated 19.06.2019.

. . Proposed
SCN Reference Time Period Detl:mnd
SCN No. 62/2011-Adjn (S.T.) Gr.X Jan 2010 to Dec
dated 23.04.2011 2010 Rs.35,03,113/-
SCN No. 52/2012-Adjn Jan 2011 to Dec
(Addl.Commr) 2011 Rs.48,33,495/-
Rs.83,36,608/-
Total

Copy of SCN’s enclosed as Annexure r}/]’tq\ ;

The above referred SCN's were adjudicated vide a common Order-in- Original
No0.49/2012-Adjn ST ADC dated 31.08.2012 wherein vide Para 17 it was
accepted that service tax would not be demanded on sale deed value however
OIO dated 31.08.2012 had included the amounts received towards Sale deeds
also. (Copy of Order-in- Original No0.49/2012-Adjn ST ADC dated 31.08.2012

<\
is attached as Annexure N 1).
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Appellant has filed an appeal before the Commissioner (Appeals) and the
Commissioner (Appeals) vide Order-in-Appeal No.38/2013 (H-II) S. Tax dated
27.02.2013 upheld the OIO but remanded the matter for re- quantification.
(Copy of Order-in-Appeal No0.38/2013 (H-II) S. Tax dated 27.02.2013 is
attached as Annexure i).
To the extent aggrieved by Order-in-Appeal, the Appellant has filed appeal
before Hon'ble CESTAT, Hyderabad. The Hon'ble CESTAT, Hyderabad has
heard the matter and set aside the demand for the period January 2010 to
June 2010 and set aside the demand raised on registration fees, VAT etc for
the period July 2010 to December 2011 vide its Final Order No.
ST/30699/2019 dated 19.06.2019. (Copy of Final Order is attached as
Annexure S‘C)
With respect to demand for the period July 2010 to December 2011, the
Hon'ble CESTAT had remanded the matter to the original authority for denovo
adjudication only to the limited extent to check whether the Show Cause
Notice has given deduction towards sale deed value or not. If the deduction is
not given, directed the adjudicating authority to pass the denovo order after
giving the deduction.
Appellant has filed a Rectification of Mistake Application against the above
referred Final Order and a clear finding has been provided by the CESTAT,
Hyderabad vide Misc. Order No. M/30226/2022 dated 11.03.2022 wherein it
is held at Para 4 to 5 as under
4. We have gone through the application for rectification of mistake and
have perused the Final Order. We do not feel there is any error apparent
on record. The Final Order must be read as a whole. The direction in the
Final Order was neither to go beyond the scope of the SCN nor to consider
levying service tax on sale deed value of immovable property. If the Final
Order is read as a whole, it would be clear that the matter has been
remanded for the purpose of computing the demand of service tax after
01.07.2010 and also reconsidering the penalty for this period and NOT to
consider levying/ charging Service Tax on value of sale of the property. The
demand for the period prior to 01.07.2010 has already been set aside in
the Final Order. Paragraph 17 of the impugned order of the Commissioner
also indicates that the demand was only in respect of the service contract

entered into after the sale deed has been executed and not on the sale
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value of the immovable property. This was also reproduced in paragraph 4
of the Final Order.
5. In view of the above, we find that there is neither any error apparent on
record nor is there any direction to the Commissioner in the Final Order to
go beyond the scope of SCN and demand service tax on the value of
transfer of Immovable property. The appeal was partly allowed up to
01.07.2010 and partly remanded for the period after 01.07.2010 for
reconsideration of both the demand and the penalty. The application for
rectification of mistake is accordingly dismissed.
In view of the above, this appellant made their denovo submissions vide letter
dated 20.10.2020, 18.12.2020, 18.02.2021 and 21.03.2023 (Copy of the same
are attached as Annexure j‘L
Accordingly, the appellant is in receipt of impugned Order in Original No.
107/2023-24-Sec-Adjn-ADC (ST) dated 27.03.2024 confirming the demand as
under, without considering the submissions made by this appellant. (Copy of
order is attached as Annexure L)
A. In respect of Show Cause Notice OR. No0.62/2011-Adjn(ST) dated
23.04.2011
(i) Confirmed the demand of Rs.8,99,823/~ in terms of Section 73 (2) of
the Finance Act, 1994;
(ii) Dropped the demand of Rs.26,03,290/-;

(ili) Confirmed demand of interest at applicable rate on the services tax
demanded at (i) above in terms of Section 75 of the Finance Act, 1994;
(iv) Imposed penalty @ Rs.200/- per day or 2% of such service tax per
month whichever is higher, for the period of default till the date of
payment of service tax under Section 76 of the Finance Act, 1994 on
them. However, the total amount of penalty payable in terms of
Section 76 shall not exceed the service tax payable.
(v) Imposed penalty of Rs. 1,000/- under Section 77 of the Finance Act,
1994.
B. In respect of Show Cause Notice OR. No.51/2012-Adjn(ST) dated
24.04.2012
(i) Confirmed demand of Rs.22,83,554/- in terms of Section 73 (2) of
the Finance Act, 1994;
(ii) Dropped the demand of Rs.25,49,941/~;
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(iii)  Confirmed the demand of interest at applicable rate on the services
tax demanded at (B)(i) above in terms of Section 75 of the Finance
Act, 1994 from them;

(iv) Imposed penalty @ Rs.200/- per day or 2% of such service tax per
month whichever is higher, for the period of default till the date of
payment of service tax under Section 76 of the Finance Act, 1994 on
them. However, the total amount of penalty payable in terms of
Section 76 shall not exceed the service tax payable.

(v) Imposed penalty of Rs.1,000/- under Section 77 of the Finance Act,
1994.

Aggrieved by the impugned order, which is contrary to facts, law and evidence,
apart from being contrary to a catena of judicial decisions and beset with
grave and incurable legal infirmities, the Appellant prefers this appeal on the
following grounds (which are alternate pleas and without prejudice to one

another) amongst those to be urged at the time of hearing of the appeal.
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1,

GROUNDS OF APPEAL

Appellant submits that the impugned order is ex-facie illegal and untenable in

law since the same is contrary to facts and judicial decisions.

In Re: Impugned Order is not valid

2.

Appellant submits that various submissions on facts and law were made
before the Ld. Adjudicating authority which were not considered. Hence, the

impugned order being non-speaking, should be set aside on this ground alone.

Appellant submits that with due respects, the impugned order is passed
without appropriately considering the challans paid towards the liability and
documents on record, but creating its own assumptions, presumptions and
surmises, ignoring the statutory provisions. Supreme Court in the case of
Oudh Sugar Mills Limited v. UOI, 1978 (2) ELT 172 (SC) has held that such

orders are not sustainable under the law.

In Re: There is no short payment of tax

4.

The Appellant submits that the adjudicating authority at Para 10 of the
impugned order gave the applicable deductions as per the directions of the

Hon’ble CESTAT, vide Final Order No. A/30178/2019 dated 19.11.2019 as

under:
Period Amount Service Tax @ 4.12%
on Works Contract
Services
Sale Deed Value

July, 2010 to December 3,07,28,504/- Not Taxable

2011

January, 2011 to 5,46,49,500/- Not Taxable

December 2011

Construction Agreement Value

July, 2011 to 2,15,58,925/- 8,88,228/-

December, 2011

January, 2011 to 5,52,74,294/- 22,77,300/-

December, 2011

Other Taxable Receipts

July, 2010 to 2,81,431/- 11,595/-

December, 2010

January, 2011 to 1,51,796/- 6,254 /-

December, 2011

VAT, Registration Charges, etc
July, 2010 to ] 40,32,173/- | Not Taxable
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December, 2010

January, 2011 to
December, 2011

66,20,485/-

Not Taxable

Other Non-Taxable receipts (Electricity etc)

December, 2011

July, 2010 to 28,41,781/- Not Taxable
December, 2010
January, 2011 to 15,89,331/- Not Taxable

Showing payable amounts as Rs.8,99,823/- for period July 2010 to December
2010 and Rs.22,83,554 /- for the period January 2011 to December 2011.

As submitted above, though the adjudicating authority has provided the
appropriate deductions as directed by the Hon’ble CESTAT, Hyderabad, but

failed to acknowledge the payments made and gave the impugned findings at

Page 11 of the impugned order as follows:

Submissions made by the assessee

Cheque/Pay | Amount Remarks Adjudicating authority
order No. (Rs.) Findings
267251 21,95,524/- | Paid through | The amount and challans details
dated Cash are not mentioned in the ST-3
10.06.2011 returns submitted by them for
& 435410 2010-11. And also, the assessee
dated has not submitted any other
13.02.2012 documentary evidences to prove
that this payment is paid towards
the demand raised for the period
July, 2010 to December, 2011.
Further, it is seen from both
challans that total amount of both
challans is Rs.21,95,398, not Rs.
Rs.21,95,524/-
ST-3 36,958/ - Paid through | As seen from ST-3 returns for the
Returns CENVAT period 2010-11, the Credit is not
availed/ utilized by the assessee.
922747 19,72,916/- | Paid in The assessee have not submitted
dated consequent to | any evidence in this regard.
13.01.2013 order in Stay
Petition
No.63/2012
(H-II) S. Tax
dated
07.12.2012
before
Commissioner
(Appeal- 1)
42,05,398/-
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The Appellant submits that the payment of Rs.21,95,524/- by giving the
finding that the payments made cannot be co-related to the period of dispute
is incorrect, as the adjudicating authority did not ask for co-relation any time

at the time of passing the impugned order.

The Appellant submits the Appellant has already paid Rs.21,95,524 /- towards
the demand raised for the period July 2010 to December 2011 vide
Cheque/Challan No. 267251 dated 10.06.2011 & 435410 dated 13.02.2012.
(Copy of challans are attached as Annexurei_). Further, the finding of the
adjudicating authority that the amount shown as paid and copy of challans
when compared leading to difference of mere Rs.126/- is incorrect, rather

acknowledging the short-paid amount is the right course of action.

The appellants have also submitted that they gave the payment of Rs.36,958/-
is through CENVAT credits availed in the books of accounts, though the books
of accounts were given same has not been considered on the ground that the

same is not reflected in ST-3 returns is highly incorrect.

It is judicially settled that availing the credit in books of accounts is a valid
mode of taking the credit. Reliance is placed on: Arya logistics vs
Commissioner of C. Ex.& S.T ., Rajkot 2024 (80) G.S.T.L. 108 (Tri. - Ahmd.)

4.1 We find that the issue involved in this case is regarding the demand of
service tax for the period April 2008 to March 2011 on the ground that the
appellant has availed ineligible benefit of Notification No. 1/2006-S.T.,
dated 1-3-2006 by discharging the service tax liability by availing Cenvat
Credit and paid service tax after availing abatement of 70% of the gross
amount. We find from the records and copy of ST-3 produced before us
that appellant had been filing the ST-3 returns regularly to the
Jurisdictional Range Officers. It is on record that the appellant shown all
the details in ST-3 Returns. We find that Appellant has shown the
category of Transport of Goods by Rail services in all the ST-3 Returns
and has also shown the fact that they were availing Cenvat Credit. In the
said ST-3 Return, admittedly against the “Column Al -Name of Taxable
Service” Appellant have shown name of service as Goods Transport
Agency and Transport of Goods in Container by Rail Service. Further in

Digitally signe
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column 5B appellant have shown the details of Cenvat Credit Taken and

utilized.

4.2 It becomes clear from the ST-3 Return that the fact that appellant were

discharging Service tax on Transport of Goods in container by Rail service
and availing Cenvat credit and utilized the Cenvat credit was in the
knowledge of the Revenue. However show cause notice to the Appellant
was issued on 26-2-2013. Inasmuch as the entire information was in the
knowledge of the Revenue, the longer period of limitation is not available.
In view of these facts the show cause notice should have been issued
within the normal period of one year as prescribed under Section 73(1),
whereas the show cause notice for the period April 2008 to March 2009
was issued on 26-2-2013 i.e. after prescribed limit of one year. As per the
above fact, there is no suppression of fact on the part of the appellant. We
also find that it is admitted fact that the appellant have taken service tax
registration and are filing the periodical returns regularly. The appellant
have maintained proper books of account in the normal course of
business. It is pertinent to note that the entire case of the department on
merit is that since appellant have availed Cenvat Credit, they violated the
condition of abatement Notification No. 1/2006-S.T. As discussed above
the facts that availment of Cenvat Credit and payment of Service Tax on
the abated value were declared in the ST-3 Return. Hence, having all the
Jacts were disclosed to the department, nothing prevented department
Jrom issue of show cause notice within normal period of one year.
Therefore, the demand raised in the show cause notice is clearly time-

barred.

10. Accordingly, payment of Rs.36,958/- should be considered while calculating

11.

the demand payable.

With regards to payment made for Rs.19,72,916/- vide challan no. 922747
dated 13.01.2013 it is submitted that the same has been paid as per the

directions of the Appellate authority in compliance with stay application no.
63/2012 (H-1I) S.Tax dated 07.12.2012 before Commissioner (Appeals). The

copy of challan is once again submitted as Annexure 1. Accordingly,

payment of Rs.19,72,916/- should be considered while calculating the

demand payable.
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12. Finally, the appellant submits that final demand determination and

payable /excess will be as under:

Jan 2010 to Dec | Jan 2011 to Dec
Particulars 2010 2011

Gross receipts 11,45,70,426 11,82,85,406
Less: Amounts received for the period

January 2010 to June 2010 5,51,27,612 Not Applicable
Amount received during the period July

2010 to December 2010 5,94,42,814 Not Applicable
Less: Sale Deed value 3,07,28,504 5,46,49,500
Less: VAT, Registration Charges and

other non-taxable receipts 68,73,952 82,09,816
Taxable Value 2,18,40,358 5,54,26,090
ST Liability @4.12% 8,99,823 22,83,555
Total Service tax payable 31,83,378
Service Tax paid 42,05,398
Payable/(Excess paid) (10,22,020)

In view of the above, it is submitted that there is no short payment of tax when

payments made are considered appropriately.

Construction of Residential complex for “Personal Use” is excluded from
definition of Residential Complex

13. Without prejudice to the foregoing, Appellant submits that the development
and construction of the residential unit is intended to be used for personal use.
The construction for personal use of the customer falls within the ambit of
exclusion portion of the definition of the “residential complex” as defined u/s
65(91a) of the Finance Act, 1994. The explanation to Section 65 (91a)
categorically states that personal use includes permitting the complex for use
as residence by another person on rent or without consideration. Therefore, it
does not matter whether the individual buyer uses the flat himself or rents it
out. Hence, no service tax is chargeable from the appellant on the agreements
entered into by them with individual buyers for completion of their buildings
as has been alleged in the SCN.

14. In this regard, reliance is placed on Jurisdictional CESTAT decisions in case
of

a) Modi & Modi Construction Vs CCE, Hyderabad -II 2021 (45) GSTL 398

(Tri-Hyd) wherein it was held that “11. The second question is the nature

of the contract on which service tax is proposed to be charged. The SCN
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itself states that the plots along with semi-finished buildings were sold to
the buyers under the sale agreement. Thereafter, a separate agreement
was entered into with the individual home owners for completion of the
building/structure as per the agreement. In other words, there is no
agreement for completion of the entire complex but there are a number of
agreements with each individual house owner for completion of their
building. In other words, the individual house owner is engaging the
appellant for construction of the complex for his personal use as residence.
The explanation to Section 65 (91a) categorically states that
personal use includes permitting the complex for use as residence
by another person on rent or without consideration. Therefore, it
does not matter whether the individual buyer uses the flat himself
or rents it out. There is nothing on record to establish that the
individual buyers do not fall under the aforesaid explanation. For
this reason, we find no service tax is chargeable from the appellant
on the agreements entered into by them with individual buyers for
completion of their buildings as has been alleged in the SCN.
Consequently, the demand needs to be set aside and we do so.
Accordingly, the demands for interest and imposition of penalties

also need to be set aside”

b) IVRCL Assets and Holdings Ltd Vs CCE, Hyderabad 2021 (52) GSTL 304
(Tri-Hyd)

15. The appellant further submits that from the above referred decision, it is clear
that there is no liability to pay service tax on the amounts received during the
period July 2010 to December 2011. Thereby, the entire demand confirmed in
the impugned order needs to be dropped.

In Re: Interest and penalties are not payable/imposable:

16. Appellant submits that when service tax itself is not payable, the question of
interest does not arise. Appellant further submits that it is a natural corollary
that when the principal is not payable there can be no question of paying any
interest as held by the Supreme Court in Prathiba Processors Vs. UOI, 1996
(88) ELT 12 (SC).

17. Appellant submits that imposition of penalty cannot be merely an automatic

consequence of failure to pay duty hence the penalty requires to be dropped.
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18. Appellant submits that they are under bonafide belief that the amounts

19.

20.

21.

22.

23.

received towards sale deeds are not subjected to service tax. It settled position
of the law that if the Appellant is under bonafide belief as regards to non
taxability imposition of the penalties are not warranted. In this regards wishes

to rely on the following judicial pronouncements.
a. Padmini Products v. Collector —1989 (43) E.L.T. 195 (S.C))

b. Commissioner v. Surat Textiles Mills Ltd. — 2004 (167) E.L.T. 379 (S.C.)

Without prejudice to the foregoing, Appellant submits that the impugned
Order has not explained the reason for imposition of penalties under Section
76 and 77 of the Finance Act, 1994. As the impugned order did not gave any
findings, the proposition of levying penalty under section 76 and 77 is not

sustainable and requires to be set aside.

Appellant submits that issue involves interpretation and the periodical notices
has been issued to the Appellant, the imposition of penalties under Section 76
is not tenable and the same needs to be set aside. In this regard, Appellant

relied on M/s. Phoenix IT Solutions Ltd Vs CCE 2017 (52) STR 182 (Tri-Hyd).

Further, there is bona fide litigation is going on and issue was also debatable
which itself can be considered as reasonable cause for failure to pay service
tax. Accordingly, waiver of penalty under section 80 of Finance Act, 1994 can
be made. In this regard reliance is placed on C.C.E., & Cus., Daman v. PSL

Corrosion Control Services Ltd 2011 (23) S.T.R. 116 (Guj.);
Appellant craves leave to alter, add to and/or amend the aforesaid grounds.

The Appellant wishes to be heard in person before passing any order in this

regard.
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PRAYER
Wherefore it is prayed that
a. To set aside the impugned order to the extent aggrieved;
b. To hold that there is no short payment of service tax;
c. To hold that no interest and penalties are leviable;
d. To hold that service tax already paid should be appropriated,;
e. Any other consequential relief shall be granted;

SOHAM

VERIFICATION
I,SGHM SATKH WMol PARIDER. of the Appellant herein do declare

that \;vhatls stated above is true to the best of our information and belief.
Verified foday \.@m day of JoafE2024
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BEFORE THE COMMISSIONER OF CENTRAL TAX (APPEALS-I), GST BHAVAN,
7™ FLOOR, L.B. STADIUM ROAD, BASHEER BAGH, HYDERABAD-500004

Sub: Proceedings against Order in Original 107/2023-24-Sec-Adjn-ADC(ST)
dated 27.03.2024 issued to M/s. Alpine Estates.

I, soMAM SATICH MO, _ Prgt+R_ of M/s. Alpine Estates hereby authorize and
appoint M/s. H N A & Co. LLP, Chartered Accountants, Hyderabad or their partners
and qualified staff who are authorized to act as an authorized representative under
the relevant provisions of the law, to do all or any of the following acts: -

a. To act, appear and plead in the above-noted proceedings before the above
authorities or any other authorities before whom the same may be posted
or heard and to file and take back documents.

b. To sign, file verify and present pleadings, applications, appeals, cross-
objections, revision, restoration, withdrawal and compromise applications,
replies, objections and affidavits etc., as may be deemed necessary or
proper in the above proceedings from time to time.

c. To Sub-delegate all or any of the aforesaid powers to any other
representative and I/Appellant do hereby agree to ratify and confirm acts
done by our above-authorized representative or his substitute in the matter
as my/our own acts as if done by me/us for all intents and purpose

This authorization will remain in force till it is duly revoked by me/us.
Executed this on O ;SUNE2024 at Hyderabad SOHAM S
SATISH MOD] 2212024 [
Signature of the apye
I the undersigned partner of M/s. H N A & Co. LLP, Chartered Acc
(Formerly M/s. Hiregange & Associates LLP), do hereby declare that the said N
N A & Co. LLP, Chartered Accountants {Formerly M/s. Hiregange & Associates LLP)
is a registered firm of Chartered Accountants and all its partners are Chartered
Accountants holding certificate of practice and duly qualified to represent in above
proceedings under Section 35Q of the Central Excises Act, 1944. [ accept the above
said appointment on behalf of M/s. H N A & Co. LLP, Chartered Accountants
(Formerly M/s. Hiregange & Associates LLP). The firm will represent through any
one or more of its partners or Staff members who are qualified to represent before
the above authorities.
Dated: 0%.06.2024
Address for service: ForM/s. HN A & Co. LLP,

M/s. HN A & Co. LLP, Chartered Acc untants
Chartered Accountants,

4th Floor, West Block, Anushka Pride, f _ '

Road Number 12, Banjara Hills, kshman Kumar K _
Hyderabad, Telangana 500034 Partner (M.No. 241726) "9,?

I, Partner/Employee/Associate of M/s H N A Co. & LLP duly qualified to Ieprese"-‘#}cﬁ“
in above proceedings in terms of the relevant law, also accept the above said
authorization and appointment.

Sl No. Name Qualification Mem./Roll No. Signature
1 Sudhir VS CA 219109
2 Revanth Krishna K | CA 262586
3 Akash Heda CA 269711
4 Srimannarayana S CA 261612
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BEFORE THE COMMISSIONER OF CENTRAL TAX (APPEALS-I), GST BHAVAN,
7™ FLOOR, L.B. STADIUM ROAD, BASHEER BAGH, HYDERABAD-500004
Sub: Proceedings against Order in Original 107/2023-24-Sec-Adjn-ADC(ST)

dated 27.03.2024 issued to M/s. Alpine Estates.

[aoHAM CATUH  MpD), _PARTNER. of M/s. Alpine Estates hereby authorizes and
appoint H N A Law Chambers, Hyderabad or their partners and qualified staff who
are authorized to act as an authorized representative under the relevant provisions
of the law, to do all or any of the following acts: -

e To act, appear and plead in the above-noted proceedings before the above
authorities or any other authorities before whom the same may be posted or
heard and to file and take back documents.

e To sign, file verify and present pleadings, applications, appeals, cross-
objections, revision, restoration, withdrawal, and compromise applications,
replies, objections and affidavits etc., as may be deemed necessary or proper
in the above proceedings from time to time.

e To Sub-delegate all or any of the aforesaid powers to any other representative
and [/We do hereby agree to ratify and confirm acts done by our above-
authorized representative or his substitute in the matter as my/our
own acts as if done by me/us for all intents and purposes.

This authorization will remain in force till it is duly revoked by me/us. ¥
Executed this on ol 172024 at Hyderabad SOHAM AR {02
SATISH MODI &iegpee
Signature of appéelii;
I, the undersigned partner of M/s. H N A Law Chambers, do hereby declare }'1’ _
said M/s. H N A Law Chambers is a firm of Advocates duly qualified to represeii=iF
above proceedings under Section 116 of the CGST Act, 2017. I accept the above-
said appointment on behalf of M/s. H N A Law Chambers. The firm will represent
through any one or more of its partners or Staff members who are qualified to
represent before the above authorities.
Dated: ol.0-£2024
Address for service: For H N A Law Chamhbefs ¢
H N A Law Chambers, & 2,
4th Floor, West Block, Anushka Pride, = Hyderabad Ef;
Above Himalaya Book World, ? 4 £l
Road Number 12, Banjara Hills, Venkata Prasad. P @
Hyderabad, Telangana 500034 Partner
I, Partner/employee/associate of M/s H N A Law Chambers duly qualified to
represent in above proceedings in terms of the relevant law, also accept the above
said authorization and appointment.

[S.No. fN ame Qualification IMembership No.
1 |[Venkata Prasad P LLB AP/3511/2023
2 |Md Shabaz BALLB TS/2223/2016
3 JAnkita Mehta BBA LLB TS/1578/2021
4 |Anjum Salina Shaik BBA LLB TS/1011/2024
5 |[Rashmi LLM DL/173/2019
6 Jaishankar BALLB K/104/2021
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Alpine Estates

04.06.2024

To,

The Commissioner of Central Tax (Appeals-I),
7't Floor, GST Bhavan, L.B Stadium Road,
Basheer Bagh, Hyderabad- 500004.

Dear Sir,

Sub: Application for condonation of delay in filing the Appeal
Ref: Appeal against Order dated 27.03.2024 pertaining to M/s. Alpine Estates.

1. We would like to bring to your notice that we have received the above referred Order-
in-Original No. 107 /2023-24-Sec-Adjn-ADC(ST) dated 27.03.2024.

2. As per Section 85 of the Finance Act, 1994, an appeal against the order of the
adjudicating authority shall be filed within 60 days from the date of receipt of the order.
In the instant case, the order was received on 01.04.2024 by post, thereby, the due
datz for filing the appeal falls on 03.06.2024 (which is on Monday). Accordingly, we
have filed the appeal on 04.06.2023 with a delay of 1 day.

3. 7he delay in filing the appeal occurred due to the ah:sence of the authorized signatory,
who was out of station, resulting in a delay in obtaining the necessary signatures

(Copy of travelling tickets is enclosed).

' Hence, we humbly request your good self to consider the same and allow the application
for condonation of delay.

We sincerely regret the inconvenience caused in this regard. Kindly acknowledge receipt of
this letter and do the needful.

Thanking You,

Yours faithfully,

For M/s. Alpine E —

SOHAM SOHAM SATIS
SATISH MOD)| Pate: 2024.06

11:56:14 4053

Authorized SignatoYy,

5-4-187/3&4.11 Floor, M. G. Road, Secunderabad-500 003. &% +91 40 66335551, B informodipropertics.com www.modiproperties com






make Qﬁ tri Flight Ticket (Round trip)
“d ? Booking 1D: NN7LD3LQP1G819J21841, (Boaked on 07 January 2024)

Hyderabad - Toronto

Fri, 24 May 2024 - 1 stop « 22h 5m duration

= BRITISH AIRWAYS

BASS Hyderabad 10h 30m London (Heathrow)
HYD 07:20 hrs @ 18:20 hrs LHR
Fri, 24 May Fri, 24 May
Rajiv Gandhi International Airport Heathrow Airport Terminal 5
2 PREMIUM 3 Premium = Regular [j; 46 Kg(2 PC x 23Kg each)* check- )7 Kgs*
ECONOMY Economy Fare in cabin

"Baggage altowance shown above is per passenger

TRAVELLER SEAT MEAL E-TICKET NO

MR. SOHAM MODI Adult Hindu (Non Vegetarian) 125-3545201247
Meal

MS. TEJAL MODI Adult Vegetarian Hindu Meal  125-3545201248

3h 45m fayover at London (Heathrow)

& Change in flight

@R BRITISH AIRWAYS

84550 London (Heathrow) 7h 50m Toronto
LHR 17:05 hrs e @ roar 19:55 hrs YYZ
= Fri, 24 May Fri, 24 May
.:!I: JY95vJ l
Heathrow Airport Teminal 5 Pearson Intl-ON Terminal 3
T3 PREMIUM = Premium B Regular @ 46 Kg(2 PC x 23Kg each)* check- ({17 Kgs*
ECONOMY Economy Fare in cabin

*Baggage allowance shown above is per passenger

TRAVELLER SEAT MEAL E-TICKET NO
MR. SOHAM MODI Adult 125-3545201247
MS. TEJAL MODI Adult 125-3545201248

IS¢



Toronto - Hyderabad

Wed, 05 Jun 2024 » 1 stop ¢ 21h 55m duration

<@l BRITISH AIRWAYS

BA-98 Toronto 7h 15m London (Heathrow)
YYZ 21:55 hrs @ 10:10 hrs LHR
. Wed, 05 Jun Thu, 06 Jun
| PNR ICEY
Pearson Intl-ON Terminal 3 Heathrow Airport Terminal 5
71 PREMIUM =3 Premium = Regular [j 46 Kg(2 PC x 23Kg each)* check- {117 Kgs*
ECONOMY Economy Fare in cabin

*Baggage allowance shown above is per passenger

TRAVELLER SEAT MEAL E-TICKET NO
MR. SOHAM MODI Adul 125-3545201247
MS. TEJAL MODI Adult ) 125-3545201248

4h 55m layover at London (Heathrow) -———

@ Change in flight

== BRITISH AIRWAYS

oe London (Heathrow) 9h 45m Hyderabad
LHR 15:05 hrs P O 05:20 hrs HYD
Thu, 08 Jun Fri, 07 Jun
m JYosw
Heathrow Airport Terminal 5 Rajiv Gandhi International Airport
TE3 PREMIUM = Premium 3 Regular (1) 46 Kg(2 PC x 23Kg each)® check- (117 Kgs*
ECONOMY Economy Fare in cabin

*Baggage allowance shown above is per passenger

TRAVELLER SEAT MEAL E-TICKET NO

MR. SOHAM MODI Adult _ Vegetarian Hindu Meal = 125-3545201247

MS. TEJAL MODI Aduit Hindu (Non Vegetarian) 125-3545201248
Meal

You have paid INR 362104  You saved INR 100

g %



Items not allowed in the aircraft’ it

® © QO @ ® | ®

LIGHTERS, FLAMMABLE TOXIC CORROSIVES PEPPER LITHIUM
MATCHSTICKS LIQUIDS SPRAY BATTERIES
FLAMMABLE E-CIGARETTE INFECTIOUS RADIOACTIVE EXPLOSIVES POWER

GAS SUBSTANCES MATERIALS AMMUNITION BANKS

IMPORTANT INFORMATION

+ Check-in Time : Passenger to report 2 hours before departure. Check-in procedure and baggage drop will close 1
hour be’sre departure.

+ DGCA passenger charter : Please refer to passenger charter by clicking Here

+ Transit Visa Requirement : Please note that travellers are solely responsible for ensuring their eligibility to enter the
destination or transit countries. We accept no liability in this regard. Please check the travel rules of all regulatory
websites before booking and commencing travel.

+ Passengers travelling from India, please note : Please check travel rules and your eligibility for travel on the
regulatory website of the respective destination country/transit country (if applicable) prior to booking as well as
commencing travel.

+ Please Note : Passengers traveliing on a tourist visa are not allowed to travel with one-way ticket. They must show a
return ticket else they may not be allowed to board the flight. You must adhere to baggage dimension (length,
breadth, width etc.) guidelines of the airline, else you may have to pay additional charges or be even denied
boarding. Kindly refer to the airline website for more details.

» Travellers arriving in India must follow these guidelines: : Who can travel? All travellers are advised to be fuily
vaccinated.Test on Arrival: A sub-section (2% of the total passengers in the flight), with the exception of chiidren
below 12 years, could be subject to random post arrival testing at the airport. All travellers may undergo random
thermal screening upon arrival.Please Note: Al travellers arriving from international destinations and connecting to a
domestic destination must recheck-in their bags at the first part of entry, regardless of through check-in done till the

final destination.

+ Visa Requirements : Passport should be valid for minimum 6 months from the date of travel Ail travellers must
present hard copies of their foreign visa (soft copies won't be accepted) at the immigration counters during
departure.MakeMyTrip holds no liability with respect to visa information. To get further details on visa and passport
requirements, before booking your travel, click

+ A Note on Guidelines : Please note that travellers are solely responsible for ensuring their eligibility to enter the
destination or transit countries. We accept no liability in this regard. Please check the travet rules of all regulatory

websites before beoking and commencing travel.

+ No-Show Policy : In the event that a user does hot embark on the onward journey, the entire PNR pertaining to that
booking shall be automatically cancelled by the airline. In such a scenario, MMT has no control in the said process



T bew it

nor will be obligated to provide alternate bookings to the user. The cancellation penalty in such an event shall be as
per the applicable airline rules,

valid ID proof needed : Please carry a valid Passport and Visa (mandatory for international travel). Passport should
have at least 8 months of validity at the time of travel

Ensure Compliance with Visa/Transit Visa Requirements : Please ensure you verify and adhere to the visa and
transit visa requirements based on your nationality, passport type. and destination country. MakeMyTrip holds our
customers' best interests at heart; however, we cannot be held liable for any issues that may arise from a failure to
seek and follow the necessary visa information. For the most reliable and up-to-date visa requirements, check
reputable regulatory websites like JATA or with the airline.

Please do not share your personal banking and security details like passwords, CVV, etc. with any third person or
party claiming to represent MakeMyTrip. For any query, please reach out to MakeMyTrip on our official customer
care number.

you visit MyTrips section using this link

Cantact MakeMyTrip +44£0088651234 (United Kingdom Number),+91124 4628747 / +91124 5045105 (India Number)
Contact BRITISH AIRWAYS 18601803592, 0124-4120715

Click here to know more

You can view all cancellation, date change and baggage related information here , If you want to manage your booking.

TRC Apply o Do) G Polisy - LN TAFHOPTV 032203
IRIALHEGN AR« LD 80 ez

& Travel Insurance? i« ‘{» Travel Insurance
Ny

2
3 . . - =l ' 3
m{t Flight Ticket - Booked! Get Tata AlG cetouoe I
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HET T, T T LoF U VAT FARR 1 AT
OFFICE OF THE COMMISSIONER OF CENTRAL TAX, CENTRAL EXCISE & SERVICE TAX
SECUNDERABAD GST COMMISSIONERATE, GST BHAWAN, L.B.STADIUM ROAD
TR, FERTARBASHEERBAGH, HYDERABAD - 500 004,
Email. adjudication3gmail com
OR N0.29/2019-20-Sec-Adin-JC (ST) Date:27.03.2024
DIN-20240356Y0O000000BC83

I R §e7/ ORDER-IN-ORIGINAL No.107/2023-24-Sec-Adjn-ADC(ST)
(Passed by Sri B. VIJAY, Additional Commissioner of Central Tax, Central Excise
and Service Tax, Secunderabad GST Comimissionerate)

PREAMBLE
L. T8 U0 99 auigd & fast Swm & Rw B.gew & ot @ R gg o s w21

This copy is granted free of charge for the private use of the person to whom it is
issued,

2. fag offam, 1994 B 4RT 55 & dEq, WG F w7 A, T oy QA T B 1
AT T (e, ey, Bl 7 § BT 59 e B oy / Oy ¥ TR & aftg
60 f&l & iR srdia o wHar &1 AR, wordt RRTm s, aikan, TEETE - 500 004

Under Sec.85 of the Finance Act, 1994, as amended, any person aggrieved by this
order can prefer an appeal within 60 days from the date of communication of such
order/decision to the Commissioner (Appeals), Hgrs., Office, 7th floor, L.B. Stadium
Road, Basheerbagh, Hyderabad - 500 004

3. T Y & Raw we erdia emge onda %w&rnﬁaﬁnéwﬁsv.m%
YT W B, 9l Gob A1 Yo SR A R o qui 2 et o ds Rae § 2
An appeal against this order shall lie before the Commissioner {Appeals) on

payment of 7.5% of the duty demanded where duty or duty and penalty are in
dispute or penalty, where penalty alone is in dispute.

Y 85 & g AGE (i) ¥ RW wh orfim TEH -4 ¥ wy § @ owh ofj RiRg
F A gafug @t s

An appeal under Sec.85 to the Commissioner (Appeals) shall be made in form ST-4
and shall be verified in the prescribed manner.
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The form of appecal in Form No: ST-4 shall be filed in duplicate and shall be
accompanied by a copy of the decision or the order appealed against.

5 el ok R Bl o emw ¥ e odid F o1 W 8 99 oW @ Ufd W
ot wofd gea ¥ sead e @My o @Ik,

The appeal as well as the copy of the decision or order appealed against
must be affixed with their fee stamp of the appropriate amount.

****R****ﬂﬁ*AﬁﬁnZ*x%#iiikéﬁ"'AA%SnAk.i%*********************w******************************

Sub: Service Tax - Offence- Case against M/s Alpine Estates - Non-
payment of Service Tax on taxable services rendered- Issuance of

Order In Original (Denovo) - Reg.

hhdhdk bk

BRIEF FACTS OF THE CASE:

M/s Alpine Estates, #5-4-187/3&4, Il Floor, Soham Mansion, MG
Road, Secunderabd-500003 (here-in-after referred as “Alpine” or the
assessee), are engaged in providing works contract service. M/s Alpine
Estates is a registered partnership firm and got themselves registered with
the department with Service Tax Registration Number AANFA5250FSTOO1.

‘2. A Show Cause Notice vide HQPOR No.82/2010-Adjn(ST) dt. 16.06.2010
was issued for the period from January 2009 to December 2009)for an
amount of Rs.31,10,377/- including cesscs and the samc has been
adjudicated and confirmed vide Order -in-Original No:44/2010-ST dt.
15.10.2010. Further, the assessee has gone an appeal, and the same has
been dismissed vide OIA No. 08/2011(H-I) dt. 31.01.2011 by the
Commissioner (Appeal), Hyderabad. Aggrieved from the said Order in
Appeal, the assesee had filed an appeal before Hon’ble CESTAT. Hon’ble
CESTAT vide Final order No.A/30172-30178/2019 dated 31.01.2019 has
set aside the demands raised in the above SCN issued for the period from
January, 2009 to December, 2009 holding that service tax is not applicable
on sale of flats prior to 01.07.2010. Another two show cause notices were
issued vide OR. No. 62/2011-Adjin(ST) Gr.X, dated 23.04.2011 and
OR.N0.51/2012 - Adjn (Addl. Commr.), dated 24.04.2012 for the period from
January, 2010 to December, 2010 and January, 2011 to December, 2011
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respectively. The impugned above said both Show Cause Notices are sequel
to the same for the period from January, 2010 to December, 2011.

3. Show Cause Notice OR No.OR. No. 62/2011-Adjn(ST) Gr.X, dated
23.04.2011: The Show Cause Notice is reproduce hereunder:-

“2. A Show Cause Notice vide HQPOR No. 82/2010-(ST) dt. 16.6.2010 was
issued for the period from January 2009 to December 2009 involving an
amount of Rs. 31,10,377/- including cess and the same has been
adjudicated and confirmed vide Order-In-Original NO:44/2010-ST DT.
15.10.2010. Further, the assessee has gone an appeal and the same has
been dismissed vide OIA No.08/2011(H-II) di.31.1.2011 by the
Commissioner (Appeal), Hyderabad. The present notice is issued in sequel to
the same for the period from January 2010 to December 2010.

3. As per Section 65 (105) (zzzza) of the Finance Act, 1994 defines that
‘taxable service means any service provided or to be provided - to any
person, by any other person, in relation to the execution of a Works
Contract, excluding works contract in respect 09f roads, airports, railways,
transport terminals, bridges, tunnels and dams’.

Explanation: For the purposes of this sub-clause, “works contract” means a
contract wherein, -
1. transfer of property in goods involved in the exccution of such
contract is leviable to tax as sale of goods, and
. such contract is for the purposes of carrying out,-

(aJerection, commissioning or installation of plant, machinery,
equipment or structures, whether pre-fabricated or
otherwise.....,

(bJconstruction of a new building or a civil structure or a part
thereof, or of a pipeline or conduit, primarily for the purposes of
commerce or industry; or

(c)construction of a new residential complex or a part thereof; or

(d)completion and finishing services, repair, alteration, renovation
or restoration of, or similar services, in relation to (b) and (c); or

(e)turnkey projects including engineering, procurement and
construction or commissioning (EPC) projects.”

3. As per Section 65(91a) of the Finance Act, 1994, “Residential Complex”
means any complex comprising of —
i.  a building or buildings, having more than twelve residential units;
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ii. acommon area; and

iii. any one or more of facilities or services such as park, lift, parking
space, community hall, common water supply or cffluent treatment
systein.

located within the premises and the layout of such premises is approved by

an authority under the law for the time being in force, but does not include

a complex which is constructed by a person directly engaging any other

person for designing or planning of the layout, and the construction of such

complex is intended for personal use as residence by such person.

4. M/s Alpine Estates registered with the service tax department and not
discharging the service tax liability properly and not filing the ST-3 returns,
which are mandatory as per Service Tax Rules made there under. On
verification of the records, it is found that M/s Alpines Estate have
undertaken a single venture by name M/s Flower Heights Jocated at Plot
No0.3-3-27/1, Mallapur OlId Village, Uppal Mandal, RR District and received
amount from customers towards sale of land and agreement of construction
of 102 houses for the said period. Further, it is found that they have not
filed ST-3 returns for the said period.

5. Further it is made clear on 01.02.2010 by Sri Shanker Reddy, Deputy
General Manager (Admn) authorised representative of the assessee, that the
activities undertaken by the company are providing services of construction
of residential complexes and also stated that initially, they collected the
amounts against booking and also stated that initially, they collected the
arnounts against booking form/agreement of sale. At the time of registration
of the property, the amounts received till then will be allocated towards Sale
Deed and Agreements of Construction. Therefore, service tax on amount
received against Agreement of Construction portion of the amounts towards
agreement of construction is aid on receipt basis. The agreement of sale
constitutes the total amount of land/semi-finished flat with undivided share

of land and value of construction. The Sale Deed constitutes a condition to

go for construction with the builder. Accordingly, the construction
agrecment will also be cntered immediately on the same date of sale deed.
All the process is in the way fo sale of constructed unit as per the agreement
of sale but possession was given in two phases one is land/semi-finished
flat with undivided share of land and other one is completed unit. This is

commonly adopted procedure as required for getting loans from the banks”.
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6.  As per the exclusion provided in Section 65(91a) of the Service Tax Act,
the residential complex does not include a complex which is constructed by
a person directly engaging any other person for designing or planning of the
layout, and the construction of such complex is intended for personal use as
residence by such person. Here “personal use” includes permitting the
complex for use as residence by another person on rent or without
consideration. Tt is further clarified in para 3 of the Circular No.
108/02/2009-ST dt. 29.01.2009 il the ultimate owner enters into a
contract for construction of a residential complex with a
promoter/builder/developer; who himsell provides service of design,
planning and construction; and after such construction the ultimate owner
receives such property for his personal, then such activity is not liable to
service tax. Therefore, as per the exclusion clausc and the clarification
mentioned above, if a builder/ promoter/developer constructs entire
complex for one person for personal use as residence by such person would
not be subjected to service tax. Further, the builder/promoter/developer
normally enters into construction /completion agreement after execution of
sale deed, till the execution of sale deed the property remains in the name of
the builder/promoter/developer and services rendered thereto are self-
services. Moreover, stamp duty will be paid on the value consideration
shown in the sale deed. Therefore, there is no levy of service tax on the
scrvices rendered till sale deed. i.e. on the value consideration shown in the
sale deed. But, no stamp duty will be paid on the agreements/contract
against which they render services to the customer after execution of sale
deeds. There exists the service provider and service recipient relationship
between the builder/promoter/developer and the customer. Therefore, such
services against agreemernts of construction are invariably attracts service
tax under Section 65(105(zzzza) of the Finance Act 1994.

7. As per the definition of “Residential Complex” provided under Section
65(91a) of the Finance Act 1994, it constitutes any one or more of facilities
or services such as park, lift, parking space, community hall, common water
supply or effluent treatment system. The subject venture of M/s Alpine
Estates qualifies to be residential complex as it contains more than twelve
residential units with common area and common [facilities like park,
common water supply etc., and the layout was approved by HUDA vide
permit No. 14014 /P4 /PLG/H/2006 dt. 23.3.2007. As seen from the records,
the assessee entered into 1) a sale deed for a sale of undivided portion of
land together with semi-finished portion of the flat and 2) an agreement for
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construction, with their customers. On execution of the sale deed the right
in a property got transferred to the customer, hence the construction service
rendered by the assesses therealter to their customers under agreement of
construction are taxable under Service Tax as there exists service provider
and receiver relation between them. As there involved the transfer of
property in goods in execution of the said construction agreements, it
appears that the services rendered by them after execution of sale deed
against agreements of construction to cach of their customers to whom the
land was already sold vide sale deed are taxable services under works

contract service.

8. M/s Alpine Estates, Hyderabad vide their statcment received in this
office on 22.4.2011 has submitted the Flat-wise amounts received for the
period from January 2010 to December 2010. The total amount received is
Rs. 85027011/~ against agreements of construction during the period and
are liable to pay service tax including cess works out to Rs. 3503113/- and

the interest at appropriate rates under Works Contract Service respectively.

9. M/s Alpine Estatcs, Hyderabad are well aware of the provisions and of
liability of service tax on receipts as result of these agreements for
construction and have not assessed and paid service tax properly with an
intention to evade payment of Service Tax. They have intentionally not filed
the ST-3 rcturns for the said period. Hence, the service tax payable by M/s
Alpine Estates appears to be recovered under Sub-Section (1) of Section 73
of the Finances Act 1994.

10. From the foregoing, it appears that M/s Alpine Estates, 5-4-187/3 &
4, 11 Floor, MG Road, Secunderabad-3 have contravened the provisions of
Section 68 of the Finance Act 1994 read with Rule 6 of the Service Tax
Rules, 1994 in as much as they have not paid the appropriate amount of
service tax on the value of the taxable services and Section 70 of the Finance
Act, 1994 read with Rule 7 of the Service Tax Rules 1994 in as much as they
have not filed statutory returns for the taxable services rendercd and also
did not truly and correctly assess the tax due on the services provided by
them and also did not disclose the relevant details/information, with an
intent to evade payment of service tax and are liable for recovery under
provisions to the Section 73(1) of the Finance Act 1994 and thereby they
have rendered themselves liable for penal action under Section 77 & 76 of
the Finance Act 1994.
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11. Therefore, M/s Alpine Estates, Hyderabad, are hereby required to show
cause to the Additional Commissioner of Customs, Central Excise & Service
Tax, Hyderabad-II Commissionerate, Hyderabad, within 30 days of receipt of
this notice as to why:-

I.  An amount of Rs.3503113/-(Rupees Thirty five lakhs three thousand
onie hundred thirteen only) including cess should not be demanded on
the works contract service under the Sub-Section (1) of Section 73 of
the Finance Act 1994 for the period from January 2010 to December
2010; and

ii. Interest is not payable by them on the amount demanded at (i) above
under Section 75 of the Finance Act 1994; and

iii. Penalty should not be imposed on them under Section 77 of the
Finance Act 1994; for the contravention of Rules and provisions of the
Finance Act 1994; and

iv.  Penalty should not be imposed on them under Section 76 of the
Finance Act 1994,

4. Show Cause Notice OR.No.51/2012- Adjn (Addl.Commr.), dated
24.04.2012: Tke Show Cause Notice is reproduced hereunder:

“2. A Show Cause Notice vide HQPOR No.82/2010-Adjn(ST) dt. 16.06.2010
was issued for the period from January 2009 to December 2009 for an
amount of Rs.31,10,377/- including ccsses and the same has been
adjudicated and confirmed vide Order -in-Original No:44/2010-ST dt.
15.10.2010. Further, the assessee has gone an appeal, and the same has
been dismissed vide OIA No. 08/2011(H-II) dt. 31.01.2011 by the
Commissioner (Appeal), Hyderabad. Another show cause was issued vide OR
No.62/2011-2010-Adjn (ST) dt.23.04.2011 for the period from January,
2010 to December, 2010. The present notice is issued in sequel to the same
for the period from January 2011 to December 2011.

3. As seen from the records, the assessee entered into 1) a sale deed for
sale of undivided portion of Land together with semi-finished portion of the
flat and 2) an agreement for construction, with their customers. On
execution of the sale deed the right in a property got transferred to the
customer, hence the construction service rendered by the assesses
‘thereafter to their customers under agreement of construction are taxable
under Service Tax as their exists service provider and receiver relationship
between them. As there involved the transfer of property in goods in
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execution of the said construction agreements. 1t appears that the services
rendered by them after execution of the sale deed against agreements of
construction to each of their customers to whom the land was already sold
vide sale deed are taxable services under “Works Contract Service”.

4. As per Section 65 (105) (zzzza) of the Finance Act, 1994 “taxable
service” means any service provided or to be provided - to any persomn, by
any other person, in relation to the execution of a works contract in respect
of roads, airports, railways, transport terminals, bridges, tunnels and dams.

Explanation: For the purpose of this sub-clause, “works contract” means a
contract wherein, -
(ij transfer of property in goods involved in the execution of such
contract is leviable to tax as sale of goods, and
(i) such contract is for the purpose of carrying out,-

(a) erection, commissioning or installation of plant, machinery,
equipment or structures, whether pre-fabricated or
otherwise.....,

(b) construction of a new building or a civil structure or a part
thereof, or a pipeline or conduit, primarily for the purposes of
commerce or industry; or

(c) construction of a new residential complex or a part thereof; or

(d) Turnkey projects including engineering, procurement and
construction or commissioning (KPC) projects.

4.1 An optional composition scheme for payment of Service Tax in relation
to Works Contract Service is provided by the Notification No.32/2007-ST
dated 22-05-2007, effective from 01-06-2007, under the “Works Contract
(Composition Scheme for Payment of Service Tax) Rules, 2007. Under the
said scheme, an assessee has to pay an amount equivalent to two per cent
of the gross amount charged for the Works Contract, excluding the Value
Added Tax (VAT) or Sales Tax paid on transfer of property of goods invoived
in the execution of Works Contract. W.e.f. 1-3-2008 onwards, the said rate
of 2% is changed to 4% vide Notification No.7/2008-S.T. dated 1-3-2008.

5 M/s Alpine, Hyderabad vide their statement received in this office on
07.02.2012 has informed that they received an amount of Rs.
11,73,17,845/- for the period from January 2011 to December 2011. The
total consideration received by them for the period is Rs. 11,73,17,845/-
during the period and are liable to pay service tax including cess Onv the
same works out to Rs. 48,33,495/-. The assessee further submitted that
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they have paid service tax of Rs. 21,95,524/- (Rs.745524 Dt. 7.6.2011 and
RS. 14,50,000/- Dt. 09.02.2012) under protest.

6.  M/s Alpine registered with the service tax department and not
discharging the service tax liability properly and also not filing the ST-3
returns, which are mandatory as per Service Tax Rules made there under.
On verification of the records, it is found that M/s Alpine Estate have
undertaken a single venture name M/s Flower Heights located at Plot No. 3-
3-27/1, Mallapur Old Village, Uppal Mandal, RR District and received
amount from customers towards sale of land and agreement of construction
of 102 houses.

7. M/s Alpine, are well aware ol the provisions and liability of Service Tax
on receipts as result of these agreements for construction and have not
assessed and paid service tax properly. They have not filed the ST-3 returns
for the period up to 03/2011. Hence, the service tax payable by M /s Alpine,
appears to be recovered under Sub-Section (1) of Section 73 of the Finance
Act 1994,

8. From the foregoing, it appears that M/s Alpine Estates, 5-4-187/3 & 4,
II Floor, MG Road, Secunderabad-3 have contravened the provisions of
Section 68 of the Finance Act 1994 read with Rule 6 of the Service Tax
Rules, 1994 in as much as they have not paid the appropriate amount of
Service Tax on the value of the taxable services and Section 70 of the
Finance Act, 1994 read with Rule 7 of the Service Tax Rules 1994 in as
much as they have not filed statutory returns for the taxable services
rendered and also did not truly and correctly asses the tax due on the
services provided by them and also did not disclose the relevant
details/information. Hence the Service is liable for recovery under provisions
of Section 73(1) of the Finance Act 1994 and they have rendered themselves
liable for penal action under Section 76 of the Finance Act 1994 and Section
77 of the Finance Act 1994. They are also liable for Interest under Section
75 of the Finance Act, 1994, '

9. Therefore, M/s Alpine Estates, 5-4-187/3 & 4, Il Floor, MG Road,
Secunderabad, Hyderabad are hereby required to show cause to the
Additional Commissioner of Customs, Central Excise and Service Tax,
Hyderabad-Il Commissionerate, 11-5-423/1/A, Sitaram Prasad Towers, Red
Hills, Bazarghat Road, Hyderabad, within 30 (thirty) days of receipt of this
notice as to why:-
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i_  an amount of Rs. 48,33,495/- (Rupees Forty Eight Lakhs Thirty Three
Thousand Four Hundred Ninety Five only) including cess should not
be demanded on the “Works Contract Service” under the Sub-Section
(1) of Section 73 of the Finance Act, 1994 for the period from January
2011 to December 2011. An amount of Rs.21,95,524/- (Rs.745524
Dt. 7.6.2011 and Rs.14,50,000/- Dt. 09.02.2012) by them should not
be adjusted against the demand discussed supra: and

ii. Interest is not payable by them on the amount demanded as (i) above
under Section 75 of the Finance Act 1994; and

iii. Penalty should not be imposed on them under Section 77 of the
Finance Act 1994 for the contravention of Rules and provisions of the
Finance Act 1994; and

iv. Penalty should not be imposed on them under Section 76 of the
Finance Act 1994.”

5§ The above said both Show Cause Notices were adjudicated vide Order in
Original No0.49/2012-Adjnc(ST)ADC, dated 31.08.2012 and the entire
demands proposed in the notices were confirmed. The assessee had filed an
appeal before Commissioner (Appeal) against the said order. The
Commissioner {(Appeals) vide Order-in-Appeal No0.38/2013 (H-II) S. Tax
dated 27.02.2013 upheld the OIO but remanded the matter for re-
quarilificalion. To the extent aggrieved by Order in Appeal, the assessee filed
an appeal before Hon’ble CESTAT, Hyderabad. The Hon’ble CESTAT has set
aside the demand raised for the period prior to 01.07.2010 and set aside the
demand raised on registration fees, VAT etc for the period {from 01 .07.2010
vide its Final Order No.ST/30699/2019 dated 19.06.2019. With respect to
the demand for the period July, 2010 to Decmber, 2011, the Hon’ble
CESTAT had remanded the matter to the original authority for denovo
adjudication only to the limited extent to check whether the Show Cause
Notice has given deduction towards sale deed value or not. If the deduction
is not given, directed the adjudication authority to pass the denovo order
after giving the deduction. To clear the doubt as to whether the direction in
the Final Order is for reconsideration as to whether the sale deed value is
also subject to service tax, the assessee had filed a rectification of mistake
application against the above referred Final Order and a clear findings has
been provided by the CESTAT, Hyderabad, vide the Misc, Order
No.M/30226/2022 dated 11.03,2022, Vide this Final Order, Hon’ble
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CESTAT has cleared that the demand on registration fees, VAT etc are set
aside for the period from 01.07.2010.

6 Personal Hearings and Submissions made by the assessee:

6.1 A personal hearing was fixed on 26.11.2019, 19.06.2020, 20.10.2020,
16.11.2020, 10.12.2020, 20.02.2023 and 08.12.2023. On behalf of the
assessce, Sri Venkata Prasad P, CA, Hiregange & Associates had attended
personal hearing on 11.12.2020, 20.07.2021 and 20.02.2023.

6.2 The assessee made their submissions vide leiter dated 20.10.2020,
18.12.2020, 18.02.2021 and 21.03.2023.

6.2.1 The assessee’s submission dated 18.02.2021: The relevant portion of
the submission is reproduced hereunder:
“2. Further, during the course of personal hearing on 11.12.2020, your
good self has asked us to submit the sample copies of customer ledgers, sale
deeds and receipt wise statement for the period January 2010 to December
2011. In this regard, we are herewith submitting the following
a. Sample copies of sale deeds along with ledger accounts of
customers for the period January 2010 to December 2011
b. Receipt wise statement for the period January 2010 to December
2011
3 In this regard, we would like to submit that the details of stamp duty
and VAT paid was clearly mentioned on the sale deed by the Sub-registrar
office which can be considered while passing the order. Further, the details
of other reimbursements can be evidenced from the customer ledger

accounts. Hence, we request you to drop the demand to that extent.”

6.2.2 The assessee’s submission dated 21.03.2023: The assessee’s
submission is reproduced hereunder:

Brief facts:

A. Noticec is engaged in sale of residential houses in venture by name
“Flower Heights” to prospective buyers while the units are under
construction by entering into following agreements

» Sale Deed for sale of undivided portion of land together with semi-
finished flat. Sale deed is registered and appropriate ‘Stamp Duty’
has been discharged on the same.
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» Construction agreement for undertaking construction

. Department has initially issued a Show Cause Notice dated 16.06.2010

covering the period January 2009 to December 2009 (“First SCN?”)
proposing to demand service tax on amounts received towards
construction agreement. The Hon’ble CESTAT vide Final order No.
A/30172-30178/2019 dated 31.01.2019 set aside the demands raised in
the above SCN holding that service tax is not applicable on sale of flats
prior to 01.07.2010.

The above Show Cause Notice was followed by below periodical notices
under Section 73(1A) for the period January 2010 to December 2011
which are in dispute in the Final Order No.ST/30699/2019 dated
19.06.2019

SCN No. 62/2011-Adjn (S.T.) Gr.X |Jan 2010 to Dec 2010 | Rs.35,03,113/-
dated 23.04.2011

SCN reference Time period Proposed
Demand

SCN No. 52/2012-Adjn | Jan 2011 to Dec 2011 Rs.48,33,495/ -

(Addl.Commr) dated 24.04.2012 |

Total Rs.83,36,608/- |

D. The above referred SCN’s werc adjudicated vide a common Order-in-

=

Original No.49/2012-Adjn ST ADC dated 31.08.2012 wherein vide Para
17 it was accepted that service tax would not be demanded vn sale deed
value however OIO dated 31.08.2012 had included the amounts received
towards Sale deeds also.

. Noticee has filed an appeal before the Commissioner (Appeals) and the

Commissioner (Appeals) vide Order-in-Appeal No.38/2013 (H-1I) 8. Tax
dated 27.02.2013 upheld the OIO but remanded the matter for re-
quantification.

To the extent aggrieved by Order-in-Appeal, the Noticee has filed appeal
before Hon’ble CESTAT, Hyderabad. The Hon’ble CESTAT, Hyderabad
has heard the matter and set aside the demand for the period January
2010 to June 2010 and set aside the demand raised on registration fees,
VAT etc for the period January 2010 to December 2011. With respect to
demand for the period July 2010 to December 2011, the Hon'ble
CESTAT had remanded the matter to the original authority for denovo
adjudication only to the limited extent to check whether the Show Cause
Notice has given deduction towards sale deed value or not. I[ the
deduction is not given, directed the adjudicating authority to pass the
denovo order after giving the deduction.
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G. Noticee has filed an Rectification of Mistake Application against the
above referred Final Order and the same is pending for disposal.

H. The Noticee is herewith making following submissions for denovo .

adjudication.

Submissions for the Denovo adjudication:

1. Noticee at the outset submits that the Noticee has filed the Rectification
of Mistake Application against the Final Order No. ST/30699/2019 dated
19.06.2019 and the same is pendirig before the CESTAT. As the issue is
pending before Hon’ble Tribunal and matter is sub-judice, Noticee humbly
requests Ld. Adjudicating authority to keep the proceedings in abeyance
till the disposal of Rectification of Mistake Application by Hon’ble
CESTAT, Hyderabad. In this regard, reliance is placed on

a. Vilsons Roofing Products Pvt Ltd Vs CCE, Kolhapur 2013-TIOL-
2023-CESTAT-MUM wherein it was held that_“4. Brief facts of the
case are that the appellants filed a refund claim before the
adjudicating authority which was sanctioned and the refund was

given to the appellants. Against the said order, the Revenue preferred
an appeal before the Commissioner (Appeals) who set aside the order
of sanctioning the refund claim and remanded the matter back to the
adjudicdting authority for reconsideration. The said order was
challenged by the appellants before the Tribunal on the ground that
the Commissioner (Appeals) has no power to remand the matter to the
adjudicating authority and obtained stay from the Tribunal. While the
matter is pending before the Tribunal, the adjudicating authority, on
the matter on remand by the Commissioner (Appeals), has rejected the
refund claim of the appellants. On appeal before the Commissioner
(Appeals) the rejection was upheld. Aggrieved by the said order the
appellants are before me.

5. When the issue before this Tribunal is sub judice therefore, the

remand proceeding was not warranted. Hence, the impugned order

passed by the adjudicating authority has no legal sanctity.
Accordingly, the impugned order is sei aside and the appeals are
allowed. The stay applications are also disposed of in the above

b. Agro Tech Foods Pvt Ltd Vs CC{l), Nhavasheva 2017 (345) ELT 668
(Tri-Mum)

c. Fiberfill Engineers Vs CCE, Delhi 2016 (332) ELT 478 (Del)

d. P KInternational Vs CCE, Thane-1I 2014 (301) ELT 3 (Bom)

e. CC, Uttar Pradesh Vs Pidilite Industries Limited 2014 (309) ELT 598
(All)
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2. Without prejudice to above, As stated in the background facts, the
Hon’ble CESTAT vide Para 7 of the Final Order No. ST/30699/2019
dated 19.06.2019 sect aside the demand prior to 01.07.2010 and
remanded the matter to the adjudication authority for reconsideration to
verify the quantification of the demand for the period July 2010 to
December 2011. Further, Noticee submits that the Hon’ble CESTAT vide
Para 4 and 5 held as follows

“4. Heard both sides. The finding of Commissioner in Para 17 is
reproduced as under
“various flats have been sold by them to various customers
in two states. First, they have executed a '‘sale deed’ at semi-
finished stage by which the ownership of the semi-finished flats was
transferred to the customers. Appropriate stamp duly was paid on
the sale deed. No Service tax been demanded on the sale deed value
in the light of Board’s Circular dated 29.01.2009. After execution of
sale deed, they have entered into another agreement with the
customer for completion of the said flats and the service tax demand
is confined to this agreement”
“5. After hearing the submissions of the leamed A.R we are of the view
that the maiter requires to be reconsidered as to whether the amounts
included in the sale deed value of immovable property would be subject
to levy of service tax under construction services. The computation in the
Order-in-Original has to be looked into on the basis of the sale deed
executed by the Noticee with customer which includes the semi-finished
flat. Other charges like registration fees, VAT, etc needless to say will not
be subject to service tax as being reimbursable.”

3. Noticee submits that on combined reading of Para 5 and 7 of the Final
Order, it is clear that the entire demand on amounts received. towards
Construction Agreement and Sale deed has been set aside for the period
January 2010 to June 2010 and the demand on registration fees, VAT etc
are set aside for the entire period i.e, January 2010 to December 2011.
Therefore, demand to that extent needs to be reduced.

4. With respect to demand on sale deed values for the period July 2010 to
December 2010, Noticee submits that the Hon’ble CESTAT has remanded
the matter to lower authority to check whether the deduction was
actually given for the sale deed values as stated in Para 7 of SCN No.
62/2011-Adjn (ST) Gr.X dated 23.04.2011 and SCN No.52/2012-Adjn
(Addl Commr) dated 24.04.2012, Para 17 of OIO No. 49/2012-Adjn-ST
ADC dated 31.08.2012
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5. The Show Cause Notice dated 23.04.2011 vide Para 7 and Show cause

notice dated 24,04.2012 vide Para 3 alleged that
“As there involved the transfer of property in goods in execution of the
said construction agreements, it appears that the services rendered
by them after execution of sale deed against agreement of
construction to each of their customers to whom the land was already
sold vide sale deed are taxable services under “Works Contract
Services”.
As seen from the operative part of SCN, the sole allegation of SCN is that
the amounts received towards construction agreements are subject to
service tax under the category of “Works Contract”.
. The same was confirmed by the OIO vide Para no. 17as follows “No
Service tax been demanded on the sale deed value in the light of Board's
Circular dated 29.01.2009. After execution of sale deed, they have entered
into another agreement with the customer for completion of the said flats
and the service tax demand is confined to this agreement”
- However, while quantifying the demand, the SCN and OIO has included
the value of sale deeds and other reimbursements such as VAT,
registration charges etc though the same was never the allegation in the
SCN.
- It is therefore apparent that the SCN represents an error in quantification
of the demand. Once the same is rectified, there is no short payment of
service tax. The details of amounts received towards construction
agreement, sale deed value, VAT, registration etc are as follows:

Jan 2010 to Dec Jan 2011 to Dec
Particulars 2010 2011

11,45,70,426 11,82,85,406

Gross receipts

Less: Amounts received for the period

Taxable Value

5,51,27,612 Not Applicable
January 2010 to June 2010
Amount received during the period July 504.49 814 Not Applicable

| 2010 to December 2010 ’ -

3,07,28,504 5,46,49,500
Less: Sale Deed value
Less: VAT, Registration Charges and 68.73.952 82.09 816
other non-taxable receipts

2,18,40,358 5,54,26,090

ST Liability @4.12%
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8,99,823 22,83,555

Total Service tax payable 31,83,378

T Service Tax paid 42,05,398
Payable/(Excess paid) (10,22,020) |

The detailed statement showing the flat wise calculations would be
submitted. It is humbly requested Ld. Adjudicating authority to inform any
further documents required for verification of the above calculations.

As seen from the above table, an amount of Rs. 42,05,398/- has already
paid towards service tax on the amounts received from customers against
the liability of Rs. 31,83,378/- resulting in excess payment of
Rs.10,22,020/-. Since Noticee has discharged the appropriate Service tax
(even excess amount), the demand needs to be dropped.

9. Noticee submits that once the apparent error in calculation is taken to its
logical conclusion, the entire demand fails and therefore there is no

cause of any grievance by the department on this ground.

Construction of Residential complex for “Personal Use” is excluded from definition

of Residential Compiex

10. Without prejudice to the foregoing, assuming but not admitting the
same is covered under the tax net. The term “Construction of Complex™
is defined under section 65 (30a) as under

(30a) “construction of complex” means —

(a)  construction of a new residential complex or a part thereof;

(b) completion and finishing services in relation to residential
complex such as glazing, plastering, painting, floor and wall tiling, wall
covering and wall papering, wood and metal joinery and carpentry,
fencing and railing, construction of swimming pools, acoustic
applications or fittings and other similar services; or

(c)repair, alteration, renovation or restoration of, or similar services in
relation to, residential complex |

11. Noticee submits that the construction service of the semi-finished flat is
provided for the owner of the semi-finished flat/customer, who in turn
used such flat for his personal use therefore the same is excluded from

the definition of ‘construction of complex service’.
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12. The Noticee submits that it has been specifically clarified vide board
Circular No. 108/2/2009-S.T., dated 29-1-2009 that the construction
for personal use of the customer falls within the ambit of exclusion
portion of the definition of the “residential complex” as defined u/s
65(91a) of the Finance Ac, 1994 and accordingly no service tax is
payable on such transaction.

Relevant extract

“...Further, if the ultimate owner enters into a contract for
construction of a residential complex with a
promoter/builder/developer, who himself provides service of
design, planning and construction; and after such construction
the ultimate owner receives such property for his personal use,
then such activity would not be subjected to service tax, because
this case would fall under the exclusion provided in the
definition of ‘residential complex’...”

13. Noticee submits that issue of payment of service tax on agreements
entered with individuals for completion of the semifinished houszs who
in turn used such flat for personal use is ne more res integra in view of
the Jurisdictional CESTAT decision in case of

a. Modi & Modi Constructions Vs CCE, Hvderabad-1I 2019
(10) TMI 171 -CESTAT Hyderabad wherein it was held that
“11. The second question is the nature of the contract on which
service tax is proposed to be charged. The SCN itself states

that the plots along with semi-finished buildings were sold to
the buyers under the sale agreement. Thereafter, a separate
agreement was entered into with the individual home owners
Jor completion of the building/ structure as per the agreement.
In other words, there is no agreement for completion of the
entire complex but there are a number of agreements with each
individual house owner for completion of their building. In other
words, the individual house owner is engaging the Noticee for
construction of the complex for his personal use as residence.
The explanation to section 65(91a) categorically states that
personal use includes permitting the complex for use as
residence by another person on rent or without consideration.
Therefore, it does not matter whether the individual buyer uses
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the flat himself or rents it out. There is nothing on record to
establish that the individual buyers do not fall under the
aforesaid explanation. For this reason, we find no service tax is
chargeable from the Noticee on the agreements entered into by
them with individual buyers for completion of their buildings as
has been alleged in the SCN. Consequently, the demand needs
to be set aside and we do so. Accordingly, the demands for
interest and imposition of penalties also need to be set aside.”

b. Modi Ventures Vs Commissioner of Central Tax, Hyderabad
in Final Order No.30882/2020 dated 03.03.2020

14. Noticee submits that from the above referred decision, it is clear that

15.

there is no liability to pay service tax on the amounts received during
the period July 2010 to December 2011. Thereby, the entire demand
proposed in the impugned Show Cause N otices needs to be dropped.
Without prejudice to above, Noticee submits that sale deed is executed
for semi-finished flat represents the construction work already done
prior to booking of flat by the prospective buyer. The work undertaken
till that time of booking flat is nothing, but work done for self as there is
no service provider and receiver. It is settled law that there is no levy of
service tax on the self-service and further to be a works contract, there
should be a contract and any work done prior to entering of such
contracts cannot be bought into the realm of works contract. In this
regard, reliance is placed on the following:
a. Apex court judgment in Larsen and Toubro Limited v. State of
Karnataka — 2014 (34) S.T.R. 481 (S.C.)wherein it was held that
«115. It may, however, be clarified that activity of

construction undertaken by the developer would be works

contract only from the stage the developer enters into a

contract with the flat purchaser. The value addition made to the

goods transferred after the agreement is entered into with the flat
purchaser can only be made chargeable to tax by the State
Government.” |
b. CHD Developers Ltd vs State of Haryana and others, 2015 -TIOL-
1521-HC — P&H-VAT wherein it was held that “45. In view of the
above, essentially, the value of immovable property and any other
thing done prior to the date of entering of the agreement of sale is to
be excluded from the agreement value. The value of goods in a
works contract in the case of a developer etc. on the basis of which
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VAT is levied would be the value of the goods at the time of
icorporation in the works even where property in goods passes
later. Further, VAT is to be directed on the value of the goods at the
time of incorporation and it should not purport to tax the transfer of
immovable property.”

16. It is further submitted that to be covered under the definition of works

contract, one of the vital conditions is that there should be transfer of
property in goods leviable for sales tax/VAT. Undisputedly sale of
undivided portion of land along with semi finished flat is not chargeable
to VAT and it is mere sale of immovable property (same was supported
by above cited judgments also). Therefore said sale cannot be
considered as works contract and consequently no service tax is liable
to be paid. All the goods till the prospective customer become owner
have been self consumed and not transferred to anybody. Further
goods, being used in the construction of semi-finished flat, have lost its
identity and been converted into immovable property which cannot be
considered as goods therefore the liability to pay service under ‘works
contract service’ on the portion of semi-constructed villa represented by
‘sale deed’ would not arise. '

Interest and penalties are not imposable

17. Noticee submits that when service tax itself is not payable, the question

18.

19.

of interest does not arise. Noticee further submits that it is a natural
corollary that when the principal is not payable there can be no
question of paying any interest as held by the Supreme Court in
Prathiba Processors Vs. UOI, 1996 (88) ELT 12 (SC)
Noticee submits that imposition of penalty cannot be merely an
automatic consequence of failure to pay duty hence the penalty requires
to be dropped.
Noticee submits that they are under bonafide belief that the amounts
received towards sale deeds are not subjected to service tax. It settled
position of the law that if the Noticee is under bonafide belief as regards
to non taxability imposition of the penalties are not warranted. In this
regards wishes to rely on the following judicial pronouncements.

a. Padmini Products v. Collector —1989 (43) I£,L.T. 195 (S.C))

b. Commissioner v. Surat Textiles Mills Ltd. — 2004 (167) E.L.T. 379

(S.C))
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20. Without prejudice to the foregoing, Noticee submits that the SCN/OIO
has not explained the reason for imposition of penalties under Section
76 and 77 of the Finance Act, 1994. As the subject show cause notice
has not considered these essential aspects, the proposition of levying
penalty under section 76 and 77 is not sustainable and requires to be
set aside.

21. Noticee submits that issue involves interpretation and the periodical
notices has been issued to the Noticee, the imposition of penaltics
under Section 76 is not tenable and the same needs to be set aside. In
this regard, Noticee relied on M/s. Phoenix IT Solutions Lid Vs CCE
2017 (52) STR 182 (Tri-Hyd).

22. Further, there is bona fide litigation is going on and issue was also
debatable which itself can be considered as reasonable cause for failure
to pay service tax. Accordingly, waiver of penalty under section 80 of
Finance Act, 1994 can be made. In this regard reliance is placed on
C.C.E., &Cus., Daman v. PSL Corrosion Control Services Ltd 2011 (23)
S.T.R. 116 (Guj.};

23. Noticee craves leave to alter, add to and/or amend the aforesaid

grounds.

DISCUSSION AND FINDINGS:
7. 1 have carefully gone through the impugned Show Causc Notices

dated 23.04.2011 & 24.04.2012, Order in Original No.49/2012-Adjn ST
ADC dated 31.08.2012, Order in Appeal No. 38/2013 (H-II) S.Tax dated
27.02.2013, Hon'’ble CESTAT’s Final Order No.ST/30699/2019 dated
19.06.2019, Hon’ble CESTAT’s Rectification of Mistake Order
No.M/30226/2022 dated 11.03.2022, submissions made by the assessee,
oral submissions made by the assessee during personal hearings, and

records available in the file.

8. Brief of the case: A Show Cause Notice vide HQPOR No.82/2010-
Adjn(ST) dt. 16.06.2010 was issued for the period from January 2009 to
December 2009 for an amount of Rs.31,10,377/- including cesses and the
same has been adjudicated and confirmed vide Order -in-Original
No:44/2010-ST dt. 15.10.2010. Further, the assessee has filed an appeal,
and the same has been dismissed vide OIA No. 08/2011(H-II) dt. 31.01.2011
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by the Commissioner (Appeal), Hyderabad. Aggrieved from the said Order in
Appeal, the assesee had filed an appeal before Hon'ble CESTAT. Hon’ble
CESTAT vide Final order No.A/30172-30178/2019 dated 31.01.2019 has
set aside the demands raised in the above SCN issued for the period from
January, 2009 to December, 2009 holding that service tax is not applicable
on sale of flats prior to 01.07.2010. Further, two periodical Show Cause
Notices were issued vide OR. No. 62/2011-Adjn(ST) Gr.X, dated 23.04.2011
[or the period from January, 2010 to December, 2010 and OR.No.51/2012 -
Adjn (Addl. Commr.), dated 24.04.2012 for the period {rom January, 2011 to
December, 2011, and demanded service tax of Rs.35,03,113/- and
48,33,495/- respectively. The impugned above said both Show Cause
Notices are sequel to the same for the period from January, 2010 to
December, 2011. Both Show Cause Notices issued covering period from
January, 2010 to December, 2011 were adjudicated vide OIO No.49/2012-
Adjn (ST} ADC, dated 31.08.2012 and the entire demand proposed in the
both periodical notices was confirmed. The assessee filed an appeal before
Commissioner (Appeal) against the said order. The Commissioner (Appeals)
vide Order-in-Appeal No.38/2013 (H-II) S. Tax dated 27.02.2013 upheld the
OI0 but remanded the matter for re-quantification. To the extent aggrieved
by Order in Appeal, the assessee filed an appeal before Hon’ble CESTAT,
Hyderabad.

9. The case is remanded back to the original adjudication authority for
denovo proceedings by Hon’ble CESTAT, Hyderabad. I would like to
reproduce the judgement made by the Hon’ble CESTAT vide its Final Order
No.ST/30699/2019 dated 19.06.2019 and Rectification of Mistake Order
No.M/30226/2022 dated 11.03.2022, first.

Final Order No.ST/30699/2019 dated 19.06.2019:

Brief facts are that appellants were issued show-cause notice proposing to
demand short-paid service tax under works contract service..

2. Learned consultant Shri Sudhir V.S. appearing on behalf of the appellant
submitted that the appellants were engaged in construction of residential
complexes. During the disputed period, they had entered into two separate
agreements with the customers. Firstly, the appellant would execute the sale-
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deed for sale of undivided portion of land together with semi-finished portion
of the flat. Thereafter an agreement for construction was entered for
completion. of construction of the flat. The appellant has discharged the entire
service tax liability as per the agreement of construction. The present shou-
cause notice is issued including the value shown in the sale-deed and also
other reimbursable charges in the nature of registration fee etc. It is submitted
by him that though the jurisdictional authority has made a categorical finding
in para 17 of the impugned order that no service tax has been demanded on
the sale-deed value in the light of the Board Circular dated 29.01.2009, at the
time of confirmation of demand the said value as per the sale-deed also has
been included. He therefore requested that the matter may be remanded so as
to requantify the amount after giving the deductions as per the show-cause
notice in respect of value shown in sale-deed as well as other reimbursable
expenses such as VAT, registration fee etc.

3 Leamed A.R. Shri B. Natesh appeared on behalf of the department and
argued the matter. He adverted to the amendment brought forth in the
definition of residential complex service with effect from 01.07.2010 to argue
that whenever an advarnce is received by the assessee prior to issuance of the
completion certificate, the said amount would be laxable and therefore in the
present case, the amount in the sale-deed for the period post 01.07.2010
would be taxable. The amount shown in the sale-deed has been rightly
subjected to levy of service tax and confirmed by the original authority.

4. Heard both sides. The finding of the Commissioner in para 17 is reproduced
as under:-

“various flats have been sold by them. to various customers in two states.
First, they have executed a ‘sale deed’ at semi-finished stage by which
the ownership of the semi-finished flats was transferred to the
customers. Appropriate stamp duty was paid on sale deed value. No
service tax been demanded on the sale deed value in the light of Board’s
Cireular dated 29.01.2009. After execution of sale deed they have
entered into another agreement with the customer for completion of the
said flats and the service tax demand is confined to this agreement”

5. After hearing the submissions of learmned A.R. we are of the view that the
matter requires to be reconsidered as to whether the amounts included in the
sale-deed value of immovable property would be subject to levy of service tax
under construction services. The computation in the order-in original has to be
looked into on the basis of the sale-deed executed by the appellant with
customer which includes the semi-finished flat. Other charges like registration
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fee, VAT, etc. needless to say will not be subject to service tax as being
reimbursable expenses.

6. For the period prior to 01.07.2010, the learned consultant submitted that in
the appellant’s own case for the earlier period, the Tribunal as reported in
2019 (2) TMI 772 (CESTAT-Hyd) had held as under:-

“5. On careful consideration of the submissions made by both sides. we
find that the facts are not much in dispute and the demand is Sfurther
period January, 2009 to December, 2009 in some cases June, 2007 to
December, 2009 in some cases and June, 2005 to February, 2007 in
some cases and in some cases June, 2005 to March, 2008. All these
demands are in respect of the service tax liability on the builders for the
services provided before 01.07.2010. The self same issue was
considered by the Bench in detailed in the case of M/s Mehta & Modi
Homes and as also in the case of M/s Kolla Developers & Builders and
held that prior to 01.07.2010 service tax liability will not arise on the
builders. We do not find any reason to deviate from such a view already
taken on the issue. Accordingly, we hold that all the impugned orders
are unsustainable and liable to be set aside and we do so. The
impugned “orders are set aside and the appeals are allowed iwith
consequential reliefs, if any.”

7. From the above, we hold that the impugned order is modified to the extent
of setting aside the demand prior to 01.07.2010 and remanding the matter
after 01.07.2010 to the adjudicating authority for reconsideration. The
adjudicating authority in such remand proceedings shall also reconsider the
issue of penalty. Appeal is partly allowed and partly remanded in above
terms, with consequential relief if any.

Hon’ble CESTAT’s Rectification of Mistake Order No.M/30226/2022
dated 11.03.2022:

. This application has been filed by the applicant under Section 35C of
the Central Excise Act seeking rectification of alleged mistakes in the Final
Order No. A/30699/2019 dated 19.06.2019 by which the matter was
remanded for de novo adjudication. Paragraph 5 of the Final Order dated
19.06.2019 reads as follows:

“S. After hearing the submissions of learned A.R. we are of the view that
the matter requires to be reconsidered as to whether the amounts
included in the sale-deed value of immovable property would be subject
to levy of service tax under construction services. The computation in the
order-in-original has to be looked into on the basis of the sale-deed
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executed by the appellant with customer which includes the semi-
finished flat. Other charges like registration fee, VAT, etc. needless to
say will not be subject to service tax as being reimbursable expenses.”

2] According to the applicant, it appears from the above paragraph of the
order that the matter was remanded for reconsideration as to whether the
amounts included in the sale deed value would be subject to levy of service
tax under construction services. It is submitted that the above referred
paragraph does not reflect the decision in the open Court and is an apparent
mistake in the face of record which needs to be rectified.

el Learned Chartered Accountant for the appellant submits that in
paragraph 7 of SCN (Show Cause Notice) dated 23. 04.2011 and paragraph 3
of the impugned order dated 24.04.2012, it was alleged that the amounts
received by the appellant towards construction under the agreements after
executing the sale deeds are chargeable to Service Tax. However, while
quantifying the demand, the SCN and the Order-in-Original had erroneously
included the value of sale deeds and the reimbursements such as VAT,
registration charges, elc., as the same was not part of the allegation in the
SCN. He submits that after the matter was remanded by the Tribunal m its
Final Order, the learned adjudicating authority has expressed a doubt as to
whether the direction in the Final Order is for reconsideration as to whether
the sale deed value is also subject to service tax. Learned Chartered
Accountant therefore, prays that the Final Order may be modified.

4. We have gone through the application for rectification of mistake and have
perused the Final Order. We do not feel there is any errvor apparent on record.
The Final Order must be read as a whole. The direction in the Final Order was
neither to go beyond the scope of the SCN nor to consider levying service tax
on sale deed value of immovable property. If the Final Order is read as a
whole, it would be clear that the matter has been remanded for the purpose of
computing the demand of service tax after 01 .07.2010 and also reconsidering
the penalty for this period and NOT to consider levying/ charging Service Tax
on value of sale of the property. The demand for the period prior to
01.07.2010 has already been set aside in the Final Order. Paragraph 17 of
the impugned order of the Commissioner also indicates that the demand was
only in respect of the service contract entered into after the sale deed has
been executed and not on the sale value of the immovable property. This was
also reproduced in paragraph 4 of the Final Order.

5. In view of the above, we find that there is neither any error apparent on
record nor is there any direction to the Commissioner in the Final Order to go
beyond the scope of SCN and demand service tax on the value of transfer of
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immovable property. The appeal was partly allowed up to 01.07.2010 and
partly remanded for the period after 01.07.2010 for reconsideration of both
the demand and the penalty. The application for rectification of mistake is
accordingly dismissed.

From the above cxtract of Hon’ble CESTAT’s orders, it cvident that the
Hon’ble CESATE has set aside the demand raised in the notice for the period
from January, 2010 to June, 2010. With regard to Value of sale deed and
other charges like registration fee, VAT, etc., Hon’ble CESTAT ordered not to
consider levying of service tax on these value for the period from July, 2010
to December, 2011 and reminded back the case to the original adjudicating

authority for denovo proceedings.

10. In light of the above, I drop the demand proposed in the notices for
the period from January, 2010 to June, 2010. And, I proceed [or denovo
proceeding for demand of tax for the period from July, 2010 to December,
2011. Considering the Hon’ble CESTAT’s Order, the calculation of Service

Tax liability basing on ledger details submitted by M/s Alpine Estates is as

under:
Period Amount Service Tax @@ 4.12% on
Works Contract Services
Sale Deed Value
July, 2010 to December, 2010 3,07,28,504 Not taxable
_January, 2011 to December, 2011 5,46,49,500 Not taxable
Construction Agreement Value
July, 2010 to December, 2010 2,15,58,925 8,88,228
January, 2011 to December, 2011 5,52,74,294 22,77,300
Other Taxable Receipts
July, 2010 to December; 2010 2,81,431 11,595 a
January, 2011 to December, 2011 1,51,796 6,254
VAT, Registration Charges, etc
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July, 2010 to December, 2010

40,32,173

Not taxable

January, 2011 to December, 2011

66,20,485

Not taxable

Other non taxable receipts (Electricity etc)

July, 2010 to December, 2010

28,41,781

Not taxable

January, 2011 to December, 2011

15,89,331

Not taxable

As arrived in the above table, the assessce is liable to pay service tax
Rs.8,99,823/- for the period from July, 2010 to December, 2010 and
Rs.22,83,554 /- for the period January, 2011 to December, 2011, totaling to

Rs.31,83,377/-.

11. Further the assessee submitted thal they have paid service tax of

Rs.42,05,398/- and it can be seen {rom the ST-3 returns where no service

tax was paid for the period January, 2010 to June, 2010. Evidencing their

claim the assessee submitted challans and ST-3 Returns for the period

2010-11. On examination of these documents

assessee I find followings:

and submission made by the

Submissjon made by the assessee

My findings |

The amount and challans details
is not mentioned in the ST-3
returns submitted by them for
2010-11. And also, the assessee
have not submitted any other
documentary evidences to prove
that this payment is paid towards
the demand raised for the period
July, 2010 to December, 2011.
Further, it is seen from the both
challans that total amount of both
challans is Rs.21,95,398/-, not
Rs. Rs.21,95,624/-.

As seen from ST-3 relurns for the
period 2010-11, the CENVAT
Credit is not availed/utilized by
thé assessee.,

The assessee have not submitted
any evidence in this regard.

Cheque/Pay | Amount Remarks
order No. {Rs.)
267251 dated | 21,95,524 | Paid through Cash
10.06.2011 &
435410 dated
13.02.2012
ST-3 Returns | 36,958 Paid through CENVAT
. !
922747 dated | 19,72,916 | Paid in consequent to
13.01.2013 : order in Stay Petition
No.637/2012 (H-II) S. Tax
dated 07.12.2012 before
Commissioner (Appeal-
1}
| 42,05,398
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In view of the findings as tabulated above, I deny the assessee’s submission
in this regard.

12. In light of the foregoing, I hold that the assessee is liable for payment
of Service Tax amounting to Rs.8,99,823/- for the period [rom July, 2010 to
December, 2010 and Rs.22,83,554/- for the period January, 2011 to
December, 2011, totaling to Rs.31,83,377/- in terms of Section 73(2) of the
Finance Act, 1994. Further, I also hold that the proposed demand of
Rs.26,03,290/- for the period from January, 2010 to December, 2010 and
Rs.25,49,941/- for the period from January, 2011 to December, 2011 is not

sustainable as per laws.

13. Coming to the demand of interest, as per Section 75 of Finance Act
1994, if the person liable to pay service tax fails to pay the same by the due
date, he is required to pay service tax along with interest at the applicable
rates for the period of delay, i.e., for the period from the due date to the date
of actual payment. In the present case, since M/s Alpine Estates has failed
to discharge the service tax Hability, I hold that the taxpayer is liable to pay
interest at the applicable rate(s) on the service tax amount of
Rs.31,83,377/- in terms of Section 75 of the Finance Act, 1994.

14.1. Penalty is a preventive as well as deterrent measure to defeat
recurrence of breach of law and also to discourage non-compliance to the
law of any wilful breach. Of course, just because penalty is prescribed that
should not mechanically be levied following Apex Court’s decision in the
casc of Hindustan Steel Ltd. V. State of Orissa reported in 1978 (2) ELT
(J159) (S.C.) = AIR 1970 S.C. 253. Section 80 of the Finance Act, 1994
having made provision for excuse from levy of penalty under Section 76 if
the assessee proves that there was a reasonable cause for failure under that
section no other criteria is mandate of law to exonerate from penalty. The
submission of the assessee made vide letter dated 21.03.2023 does not

constitute reasonable cause so as to exonerate them from the penalties by
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invoking Section 80 of the Act. Reliance is placed on the following case
laws:-

(i) 2007 (6) S.T.R. 32 (Tri.-Kolkata)- CCE., Kolkata-1 Versus GURDIAN
LEISURE PLANNERS PRIVATE LIMIRED.

(ii) 2005 (188) E.L.T. 445 (Tri.- Chennai) - Trans (India) Shipping Private
Limited Versus CCE. Chennali-1.

14.2 In view of the above, | hold that in the both notices penalty under
Section 76 is rightly imposed.

15. In the show cause notices, it is mentioned that the taxpayer had
contravened Section 68 of the Finance Act, 1994 read with Rule 6 of the
Service Tax Rules, 1994 and Section 70 of the Finance Act, 1994. As they
have contravened the rules and provisions, they are liable to pay a penalty

of Rs.1000/- in terms of Section 77 of the Finance Act, 1994.

16. Now I find it pertinent to extract and reproduce the saving provisions
contained in Section 174 of the CGST Act, 2017 effective from 01.07.2017
for ease of reference and understanding. Section 174 rcads as under:

“Section 174.

(1) .......

{(2) The repeal of the said Acts and the amendment of the Finance Act,
1994 (hereafter referred to as “such amendment” or “amended Act’, as the case
may be) to the extent mentioned in the sub-section (1) or section 1 73 shall not—
(a) revive anything not in force or existing at the time of such amendment or
repeal; or '

{b) affect the previous operation of the amended Act or repealed Acts and orders
or anything duly done or suffered thereunder; or

{c) affect any right, privilege, obligation, or liability acquired, accrued or incurred
under the amended Act or repealed Acts or orders under such repealed or
amended Acts. \
Provided that any tax exemption granted as an incentive against investment
through a notification shall not continue as privilege if the said notification is
rescinded on or after the appointed day; or

(d) affect any duty, tax, surcharge, fine, penalty, interest as are due or may
become due or any forfeiture or punishment incurred or inflicted in respect of any
offence or violation committed against the provisions of the amended Act or
repealed Acts; or

(e) affect any investigation, inquiry, verification (including scrutiny and audit),
assessment proceedings, adjudication and any other legal proceedings or
recovery of arrears or remedy in respect of any such duty, tax, surcharge,
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penalty, fine, interest, right, privilege, obligation, Uability, forfeiture or
punishment, as aforesaid, and any such investigation, inguiry, verification
(including scrutiny and audit), assessment proceedings, adjudication and
other legal proceedings or recovery of arrears or remedy may be instituted,
continued or enforced, and any such tax, surcharge, penalty, fine, interest,
Jorfetture or punishment may be levied or imposed as if these Acts had not
been so amended or repealed;

() affect any proceedings including that relating to an appeal, review or
reference, instituted before on, or after the appointed day under the said
amended Act or repealed Acts and such proceedings shall be continued under
the said amended Act or repealed Acts as if this Act had not come into Jorce and
the said Acts had not been amended or repealed”.

[Emphasis Supplied]

17. Accordingly, in terms of the provisions of Section 174 (2) (e) of the
CGST Act, 2017 and in view of my findings aforementioned, 1 pass the

following orders:-
ORDER

(A) In respect of Show Cause Notice OR, No.62/2011-Adjn(ST) dated
23.04.2011:

(1) [ determine and order for recovery of Service Tax of Rs.8,99,823/-
(Rupees Eight Lakh Ninety Nine Thousand Eight Hundred Twenty Three
Only) from them in terms of Section 73 (2) of the Finance Act, 1994,

(i1) I drop the proposed demand of Rs.26,03,290/- (Rupees Twenty Six
Lakh Three Thousand Two Hundred Ninety Only) in view of my findings as
discussed supra;

(iif) I demand interest at applicable rate on the services tax demanded at
(A)(i) above in terms of Section 75 of the Finance Act, 1994 from them,;

(ivy  Iimpose as penalty @ Rs.200/- per day or 2% of such service tax per
month whichever is higher, for the period of default till the date of payment
of service tax under Section 76 of the Finance Act, 1994 on them . However,
the total amount of penalty payable in terms of Section 76 shall not exceed
the service tax payable.

(v) Iimpose a penalty of Rs.1,000/- under Section 77 of the Finance Act,
1994.

(B} In respect of Show Cause Notice OR. No.51/2012-Adjn(ST) dated
24.04.2012;
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(i) 1determine and order for recovery of Service Tax of Rs.22,83,554/-
(Rupees Twenty Two Lakh Eighty Three Thousand Five Hundred Fifty Four
Only) from them in terms of Section 73 (2) of the Finance Act, 1994.

(i) 1drop the proposed demand of Rs.25,49,941/- (Rupecs Twenty Five
Lakh Forty Nine Thousand Nine Hundred Forty One Only) in view of my
findings as discussed supra;

(i) 1 demand interest at applicable rate on the services tax demanded at
(B)(i) above in terms of Section 75 of the Finance Act, 1994 from them;

(iv) I impose as penalty @ Rs.200/- per day or 2% of such service tax per
month whichever is higher, for the period of default till the date of payment
of service tax under Scction 76 of the Finance Act, 1994 on them . However,
the total amount of penalty payable in terms of Section 76 shall not exceed

the service tax payable.
(v) I impose a penalty of Rs.1,000/- under Section 77 of the Finance Act,
1994.

29 2, D¢
(1. fasrg/ B. Vijay) -
T A</ Additional Commissioner
R sheadl agwed/ Secunderabad GST Commissionerate

To

M/s. Alpine Estates.

5-4-187/3 & 4, Il Floor,

Soham Mansion,

MG Road, Secunderabad-500003. (Through Range Officer)

Copy submitted to the Commissioner of Central Tax & Central Excise,
Secunderabad Commissionerate, Hyderabad. ‘

(Kind Attn.: Superintendent, Review)
Copy to:
1. The Assistant Commissioner of Central Tax, Secunderabad GST
Division, Secunderabad Commissionerate.
2. The Assistant Commissioner of Central Tax (Arrears), Hgrs.Office,
Secunderabad Commissionerate.

e The Range Officer, Ramgopalpet-1 GST Range, Secunderabad

GST Division, with a direction to serve the order on the assessee and
forward the dated acknowledgement obtained from them to this office
4. Master Copy / Spare Copy/Office copy.
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4 TG G ANNEXUYC-T

Hiregange & Associates \
Chartered Accountants _ \\

Date: 18.12.2020

To

The Joint Commissioner of Central Tax,

Secunderabad GST Commissionerate,

GST Bhavan, L.B.Stadium Road,

Basheer Bagh,

Hyderabad - 500 004.

Dear Sir,

Sub: Filing of remand submissions

Ref: Final Order No. ST/30699/2019 dated 19.06.2019 pertaining to M/s. Alpine

Estates

1. We have been authorized by M /s. Alpine Estates to submit remand submissions
for denovo adjudication as directed by the Hon’ble CESTAT Hyderabad vide
Final Order No. ST/30699/2019 dated 19.06.2019 and represent before your
good office and to do necessary correspondence in the above referred matter.

2. In this regard, we are herewith submitting the remand submissions,
authorization letter along with this letter.

3. Further, we have appeared before your good self for personal hearing on
11.12.2020 wherein your good self has requested us to submit sale copies of
customer ledgers, sale deeds and receipt wise statement for the peﬁods January
2010 to December 2011. In this regard, we wish to bring to your notice that we
are in the process of collating the documents and shall submit the same within
a week.

We shall be glad to provide any other information in this regard. Kindly

acknowledge the receipt of the reply and post the hearing at the earliest.

Thanking You,

Yours faithfully,

For Hiregange& Associates
Cha d Accountants

¥
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)
Head Olfice Bengalury

#1010, 2nd Floor, (Above Corporation Bank), 26th Main, 4th “T” Block, Jayanagar, Bangalore - 560 041. Tele : +91 080 4121 703, Telefax : 080 2653 6404 / 05 Email ID: rajesh@hiregange.com
Branci Offices

Hyderabad : 4th Floor, West Block, Srida Anushka Pride NCR - Gurgoan : # 509, Vipul Trade Centre Pune : Rajyog Creations Apts, # 5, 4th Floor
(Above Lawrence and Mayo), Opp. Ratnadeep Supermarket Sector 48, Sohna Road, Gurgaon (Above HDFC Bank), Anand Park, Aundh
Rond Number 12, Banjara Hills, Hyderabad, Telangana - 500 034, Harayana - 122 009. Tele: -+91 85109 50400 Pune - 411 007. Tele : +91 020 4120 2013
Tele: +91 040 2331 BI28, Eniail 1D: sudhir@hirogange.com Email 1D: ashish@hiregange.com Email ID: ravikumar@hiregange.com
Visakhapatnam : Flat No. 101, D.No. 9-19-18 Mumbai : Flat No. 409, Filix, Opp. Asian Paints Chennai : T3, Amar Sindhur, Pantheon Road
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BEFORE JOINT COMMISSIONER OF CENTRAL TAX, SECUNDERABAD GST
COMMISSIONERATE, GST BHAVAN, LB STADIUM ROAD, HYDERABAD-500
004

Sub: Written submissions for denovo adjudication as directed by Hon’ble
CESTAT, Hyderabad vide Final Order No.ST/30699/2019 dated
19.06.2019

Brief facts:
A. Noticee is engaged in sale of residential houses in venture by name “Flower

Heights” to prospective buyers while the units are under construction by
entering into following agreements
» Sale Deed for sale of undivided portion of land together with semi-
finished flat. Sale deed is registered and appropriate ‘Stamp Duty’ has
been discharged on the same.
» Construction agreement for undertaking construction
B. Department has initially issued a Show Cause Notice dated 16.06.2010
covering the penod January 2009 to December 2009 (“First SCN”)
proposing to demand service tax on amounts received towards construction
agreement. The Hon’b_le CESTAT vide Final order No. A/30172-30178/2019
dated 31..01.2019 sét aside‘ the demands raised in the above SCN holding
that service tax is not applicable on sale of flats prior to 01.07.2010.
C. The above Show Cause Nétice was followed by below periodical notices
under Section 73(1A) for the period January 2010 to December 2011 which

are in dispute in the Final Order No.ST/30699/2019 dated 19.06.2019

¢






SCN reference Time period Proposed
Demand
SCN No. 62/2011-Adjn (S.T.) Jan 2010 to Dec 2010 | Rs.35,03,113/-

Gr.X dated 23.04.2011

SCN No. 52/2012-Adjn | Jan 2011 to Dec 2011 | Rs.48,33,495/-
(Addl.Commyr) dated 24.04.2012

Total Rs.83,36,608/-

D. The above referred SCN’s were adjudicated vide a common Order-in-
Original No.49/2012-Adjn ST ADC dated 31.08.2012 wherein vide Para 17
it was accepted that service tax would not be demanded on sale deed value
however OIO dated 31.08.2012 had included the amounts received towards
Sale deeds also.

E. Noticee has filed an appeal before the Commissioner (Appeals) and the
Commissioner (Appeals) vide Order-in-Appeal No.38/2013 (H-II) S. Tax
dated 27.02.2013 upheld the OIO but remanded the matter for re-
quantification.

F. To the extent aggrieved by Order-in-Appeal, the Noticee has filed appeal
before Hon’ble CESTAT, Hyderabad. The Hon’ble CESTAT, Hyderabad has
heeard the matter and set aside the demand for the period January 2010 to
June 2010 and set aside the demand raised on registration fees, VAT etc for
the period January 2010 to December 2011. With respect to demand for the
period July 2010 to December 2011, the Hon’ble CESTAT had remanded

ol

the matter to the original authority for denovo adjud(i;?n only to the






limited extent to check whether the Show Cause Notice has given deduction
towards sale deed value or not. If the deduction is not given, directed the -
adjudicating authority to pass the denovo order after giving the deduction.

- Noticee has filed an Rectification of Mistake Application against the above
referred Final Order and the same is pending for disposal.

. The Noticee is herewith making following submissions for denovo

adjudication.






Submissions for the Denovo adjudication:

1. Noticee at the outset submits that the Noticee has filed the Rectification of
Mistake Application against the Final Order No. ST/30699/2019 dated
19.06.2019 and the same is pending before the CESTAT. As the issue is

pending before Hon’ble Tribunal and matter is sub-judice, Noticee humbly

requests Ld. Adjudicating authority to keep the proceedings in abeyance till

the disposal of Rectification of Mistake Application by Hon’ble CESTAT,

Hyderabad. In this regard, reliance is placed on

a. Vilsons Roofing Products Pvt Ltd Vs CCE, Kolhapur 2013-TIOL-2023-
CESTAT-MUM wherein it was held that “4. Brief facts of the case are
that the appellants filed a refund claim before the adjudicating authority
which was sanctioned and the refund was given to the appellants.
Against the said order, the Revenue preferred an appeal before the
Commissioner (Appeals) who set aside the order of sanctioning the
refund claim and remanded the matter back to the adjudicating authority
Jor reconsideration. The said order was challenged by the appellants
before the Tribunal on the ground that the Commissioner (Appeals) has
no power to remand the matter to the adjudicating authority and
obtained stay from the Tribunal. While the matter is pending before the
Tribunal, the adjudicating authority, on the matter on remand by the

Commissioner (Appeals), has rejected the refund claim of the appellants.

P
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On appeal before the Commissioner (Appeals) the rejection was upheld.
Aggrieved by the said order the appellants are before me.

5. When the issue before this Tribunal is sub judice therefore, the remand

proceeding was not warranted. Hence, the impugned order passed by

the adjudicating authority has no legal sanctity. Accordingly, the

impugned _order is set aside and the appeals are allowed. The stay

applications are also disposed of in the above terms.”

b. Agro Tech Foods Pvt Ltd Vs CC(I), Nhavasheva 2017 (345) ELT 668 (Tri-
. Mum)

c. Fiberfill Engineers Vs CCE, Delhi 2016 (332) ELT 478 (Del)

d. P K International Vs CCE, Thane-II 2014 (301) ELT 3 (Bom)

e. CC, Uttar Pradesh Vs Pidilite Industries Limited 2014 (309) ELT 598

(All)

2. Without prejudice to above, As stated in the background facts, the Hon’ble
CESTAT vide Para 7 of the Final Order No. ST/30699/2019 dated
19.06.2019 set aside the demand prior to 01.07.2010 and remanded the
matter to the adjudication authority for reconsideration to verify the
quantification of the demand for the period July 2010 to December 2011.
Further, Noticee submits that the Hon’ble CESTAT vide Para 4 and 5 held as
follows

“4. Heard both sides. The finding of Commissioner in Para 17 is reproduced

as under

il






‘various flats have been sold by them to various customers in
two states. First, they have executed a ‘sale deed’ at semi-finished
stage by which the ownership of the semi-finished flats waé
transferred to the customers. Appropriate stamp duty was paid on the
sale deed. No Service tax been demanded on the sale deed value in the
light of Board’s Circular dated 29.01.2009. After execution of sale deed,
they have entered into another agreement with the customer for
completion of the said flats and the service tax demand is confined to
this agreement”

“5. After hearing the submissions of the learned A.R we are of the view that
the matter requires to be reconsidered as to whether the amounts included
in the sale deed value of immovable property would be subject to levy of
service tax under construction services. The computation in the Order-in-
Original has to be looked into on the basis of the sale deed executed by the
Noticee with customer which includes the semi-finished flat. Other charges
like registration fees, VAT, etc needless to say will not be subject to service

tax as being reimbursable.”

3. Noticee submits that on combined reading of Para 5 and 7 of the Final
Order, it is clear that the entire demand on amounts received towards
Construction Agreement and Sale deed has been set aside for the period

January 2010 to June 2010 and the demand on registration fees, VAT etc

=
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are set aside for the entire period i.e, January 2010 to December 2011.

Therefore, demand to that extent needs to be reduced.

. With respect to demand on sale deed values for the period July 2010 to
December 2010, Noticee submits that the Hon’ble CESTAT has remanded
the matter to lower authority to check whether the deduction was actually
given for the sale deed values as stated in Para 7 of SCN No. 62 /2011-Adjn
(ST) Gr.X dated 23.04.2011 and SCN No.52/ 2012-Adjn (Addl Commr) dated

24.04.2012, Para 17 of OIO No. 49/2012-Adjn-ST ADC dated 31.08.2012

. The Show Cause Notice dated 23.04.2011 vide Para 7 and Show cause
notice dated 24.04.2012 vide Para 3 alleged that
“As there involved the transfer of property in goods in execution of the said
construction agreements, it appears that the services rendered by
them after execution of sale deed against agreement of
construction to each of their customers to whom the land was already
sold vide sale deed are taxable services under “Works Contract Services”.
As seen from the operative part of SCN, the sole allegation of SCN is that the
amounts received towards construction agreements are subject to service

tax under the category of “Works Contract”.

6. The same was confirmed by the OIO vide Para no. 17as follows “No Service

tax been demanded on the sale deed value in the light of Board’s Circular

dated 29.01.2009. After execution of sale deed, they have entered into






another agreement with the customer for completion of the said flats and the

service tax demand is confined to this agreement”

However, while quantifying the demand, the SCN and OIO has included the

value of sale deeds and other reimbursements such as VAT, registration

charges etc though the same was never the allegation in the SCN.

. It is therefore apparent that the SCN represents an error in quantification of

the demand. Once the same is rectified, there is no short payment of service

tax. The details of amounts received towards construction agreement, sale

deed value, VAT, registration etc are as follows:

Jan 2010 to Dec Jan 2011 to
Particulars 2010 Dec 2011
11,45,70,426 11,82,85,406
Gross receipts
Less: Amounts received for the period January 5,51,27,612 Not Applicable
2010 to June 2010 ]
Amount received during the period July 2010 to 5,94,42,814 Not Applicable
December 2010
3,07,28,504 5,46,49,500
Less: Sale Deed value
Less: VAT, Registration Charges and other non- 68,73,952 82,09,816
taxable receipts
: 2,18,40,358 5,54,26,090
Taxable Value
8,99,823 22,83,555
ST Liability @4.12% -
- Total Service tax payable 31,83,378
Service Tax paid 42,05,398
Payable/(Excess paid) (10,22,020)

oo






The detailed statement showing the flat wise calculations would be submitted.
It is humbly requested Ld. Adjudicating authority to inform any further

documents required for verification of the above calculations.

As seen from the above table, an amount of Rs. 42,05,398/- has already paid
towards service tax on the amounts received from customers against the
liability of Rs. 31,83,378/- resulting in excess payment of Rs.10,22,020/-.
Since Noticee has discharged the appropriate Service tax (even excess amount),

the demand needs to be dropped.

9. Noticee submits that once the apparent error in calculation is taken to its
logical conclusion, the entire demand fails and therefore there is no cause of

any grievance by the department on this ground.

Construction of Residential complex for “Personal Use” is excluded from definition of
Residential Complex

10. Without prejudice to the foregoing, assuming but not admitting the same

is covered under the tax net. The term “Construction of Complex” is
defined under section 65 (30a) as under
(30a) “construction of complex” means —
(a)  construction of a new residential complex or a part thereof;
(b)  completion and finishing services in relation to residential complex
such as glazing, plastering, painting, floor and wall tiling, wall covering
and wall papering, wood and metal joinery and carpentry, fencing and
railing, construction of swimming pools, acoustic applications or fittings

and other similar services;-or
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11.

12.

10

(c)repair, alteration, renovation or restoration of, or similar services in

relation to, residential complex

Noticee submits that the construction service of the semi-finished flat is
provided for the owner of the semi-finished flat/customer, who in turn
used such flat for his personal use therefore the same is excluded from the

definition of ‘construction of complex service’.

The Noticee submits that it has been specifically clarified vide board
Circular No. 108/2/2009-S.T., dated 29-1-2009 that the construction for
personal use of the customer falls within the ambit of exclusion portion of
the definition of the “residential complex” as defined u/s 65(91a) of the
Finance Ac, 1994 and accordingly no service tax is payable on such
transécﬁon.

Relevant extract

“...Further, if the ultimate owner enters into a contract for
construction of a residential complex with a

promoter/builder/developer, who himself provides service of design,

- planning and construction; and after such construction the

ultimate owner receives such property for his personal use, then
such activity would not be subjected to service tax, because this
case would fall under the exclusion provided in the definition of

o

‘residential complex’...”
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13. Noticee submits that issue of payment of service tax on agreements
entered with individuals for completion of the semifinished houses who in
turn used such flat for personal use is no more res integra in view of the

Jurisdictional CESTAT decision in case of

a. Modi & Modi Constructions Vs CCE, Hyderabad-II 2019 (10)

TMI 171 -CESTAT Hyderabad wherein it was held that “11. The

second question is the nature of the contract on which service tax
is proposed to be charged. The SCN itself states that the plots
along with semi-finished buildings were sold to the buyers under
the sale agreement. Thereafter, a separate agreement was
entered into with the individual home owners for completion of the
building/ structure as per the agreement. In other words, there is
no agreement for completion of the entire complex but there are a
number of agreements with each individual house owner for
completion of their building. In other words, the individual house
owner is engaging the Noticee for construction of the complex for
his personal use as residence. The explanation to section 65(91a)
categorically states that personal use includes permitting the
complex for use as residence by another person on rent or without
consideration. Therefore, it does not matter whether the individual
buyer uses the flat himself or rents it out. There is nothing on

record to establish that the individual buyers do not fall under the

r
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14.

15.

12

aforesaid explanation. For this reason, we find no service tax is
chargeable from the Noticee on the agreements entered into by
them with individual buyers for completion of their buildings as
has been alleged in the SCN. Consequently, the demand needs to
be set aside and we do so. Accordingly, the demands for interest
and imposition of penalties also need to be set aside.”

b. Modi Ventures Vs Commissioner of Central Tax, Hyderabad in

Final Order No0.30882 /2020 dated 03.03.2020

Noticee submits that from the above referred decision, it is clear that there
is no liability to pay service tax on the amounts received during the period
July 2010 to December 2011. Thereby, the entire demand proposed in the

impugned Show Cause Notices needs to be dropped.

Without prejudice to above, Noticee submits that sale deed is executed for
semi-finished flat represents the construction work already done prior to
booking of flat by the prospective buyer. The work undertaken till that
time of booking flat is nothing, but work done for self as there is no service
provider and receiver. It is settled law that there is no levy of service tax on
the self-service and further to be a works contract, there should be a
contract and any work done prior to entering of such contracts cannot be

bought into the realm of works contract. In this regard, reliance is placed

-

on the following;:
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a. Apex court judgment in Larsen and Toubro Limited v. State of
Karnataka — 2014 (34)_S.T.R. 481 (S.C.)wherein it was held that

“115. It may, however, be clarified that activity of construction

undertaken by the developer would be works contract only from

the stage the developer enters inte a contract with the flat

purchaser. The value addition made to the goods transferred after the
agreement is entered into with the flat purchaser can only be made
chargeable to tax by the State Government.”

b. CHD Developers Ltd vs State of Haryana and others, 2015 —TIOL-
1521-HC - P&H-VAT wherein it was held that “45. In view of the
above, essentially, the value of immovable property and any other thing
done prior to the date of entering of the agreement of sale is to be
excluded from the agreement value. The value of goods in a works
contract in the case of a developer etc. on the basis of which VAT is
levied would be the value of the goods at the time of incorporation in the
works even where property in goods passes later. Further, VAT is to be
directed on the value of the goods at the time of incorporation and it

should not purport to tax the transfer of inmovable property.”

16. It is further submitted that to be covered under the definition of works
contract, one of the vital conditions is that there should be transfer of
property in goods leviable for sales tax/VAT. Undisputedly sale of
undivided portion of land along with semi finished flat is not chargeable to

%_.
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VAT and it is mere sale of immovable property (same was supported by
above cited judgments also). Therefore said sale cannot be considered as
works contract and consequently no service tax is liable to be paid. All the
goods till the prospective customer become owner have been self
consumed and not transferred to anybody. Further goods, being used in
the construction of semi-finished flat, have lost its identity and been
converted into immovable property which cannot be considered as goods
therefore the liability to pay service under ‘works contract service’ on the
portion of semi-constructed villa represented by ‘sale deed’ would not

arise.

Interest and penalties are not imposable

17. Noticee submits that when service tax itself is not payable, the question of

18.

interest does not arise. Noticee further submits that it is a natural
corollary that when the principal is not payable there can be no question
of paying any interest as held by the Supreme Court in Prathiba

Processors Vs. UOI, 1996 (88) ELT 12 (SC)

Noticee submits that imposition of penalty cannot be merely an automatic
consequence of failure to pay duty hence the penalty requires to be

dropped.

~
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19. Noticee submits that they are under bonafide belief that the amounts

20.

21.

22.

received towards sale deeds are not subjected to service tax. It settled
position of the law that if the Noticee is under bonafide belief as regards to
non taxability imposition of the penalties are not warranted. In this
regards wishes to rely on the following judicial pronouncements.

a. Padmini Products v. Collector —1989 (43)_E.L.T. 195 (S.C.)

b. Commissioner v. Surat Textiles Mills Ltd. — 2004 (167)_E.L.T. 379

(S.C.)

Without prejudice to the foregoing, Noticee submits that the SCN /OI0 has
not explained the reason for imposition of penalties under Section 76 and
77 of the Finance Act, 1994. As the subject show cause notice has not
considered these essential aspects, the proposition of levying penalty

under section 76 and 77 is not sustainable and requires to be set aside.

Noticee submits that issue involves interpretation and the periodical
notices has been issued to the Noticee, the imposition of penalties under
Section 76 is not tenable and the same needs to be set aside. In this
regard, Noticee relied on M/s. Phoenix IT Solutions Ltd Vs CCE 2017 (52)

STR 182 (Tri-Hyd).

Further, there is bona fide litigation is going on and issue was also

debatable which itself can be considered as reasonable cause for failure to

o
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23.

24.

16

pay service tax. Accordingly, waiver of penalty under section 80 of Finance
Act, 1994 can be made. In this regard reliance is placed on C.C.E., &Cus.,

Daman v. PSL Corrosion Control Services Ltd 2011 (23) S.T.R. 116 (Guj.);

Noticee craves leave to alter, add to and/or amend the aforesaid grounds.

The Noticee wishes to be heard in person before passing any order in this

regard.

For Alpine Estates

CAV a Prasad P
Authorized Representative
Date: 11.12.2020
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Hiregange & Associates
Chartered Accountants

Date: 18.02.2021
TO e

The ¥ fﬁ%ganﬂmissioner of Central Tax,
Secunderabad GST Commissionerate,
GST Bhawan, L.B.Stadium Road,
Basheerbagh,

Hyderabad - 500 004

Dear Madam,
Sub: Submission of documents after personal hearing

Ref:

a.Personal Hearing attended on 11.12.2020 at 03.00 PM in
0.R.N0.29/2019-20-Sec-Adjn-JC-ST dated 05.10.2020 pertaining to

M/s. Alpine Estate
b. Remand submissions dated 18.11.2020

1. We are authorized to represent the above referred entity and have
attended the personal hearing on 11.12.2020 at 03.00 PM with respect to
remand procéedings directed by the Hon’ble CESTAT, Hyderabad vide
Final Order No.ST/30699/2019 dated 19.06.2019. Subsequently, we

have filed the remand submissions on 18.12.2020.

2. Further, during the course of personal hearing on 11.12.2020, your good

self }/Las asked us to submit the sample copies of customer ledgers, sale

deedl':s and receipt wise statement for the period January 2010 to

Decémber 2011. In this regard, we are herewith submitting the following

a. Sample copi€s, T:if?sja:]e\\deeds along with ledger accounts of
-_-.".;'\:.1 ‘.';‘-—"I ‘.'\":_*-\:
custo gﬁfag.rfﬁfé(f;é?;@g Yaguary 2010 to December 2011

;‘ f:-:*"‘ QI“""E’&
i t{‘;ﬁée stafeimen
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Email ID: ashish@hiregange.com

Visakhapatnam : Flat No. 101, D.No. 9:19-18 Mumbai : Flat No. 409, Filix, Opp. Asian Paints
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Egmore, Chennai - 600 008,

Tele: +91 044 4858 0801

Email ID: vikram@hiregange.com
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3. In this regard, we would like to submit that the details of stamp duty and
VAT paid was clearly mentioned on the sale deed by the Sub-registrar
office which can be considered while passing the order. Further, the
details of other reimbursements can be evidenced from the customer
ledger accounts. Hence, we request you to drop the demand to that
extent.

We shall be glad to provide any other information required in this regard.

Kindly acknowledge the receipt of this letter and do the needful.

Thanking You,

Yours Truly,

For Hiregange & Associates
Chartered Accountants .

Ve Prasad P -

Partner i

Enclosures
a. Sample copies of sale deeds along with ledger accounts of customers
for the period January 2010 to December 2011
b. Receipt wise statement for the period January 2010 to December 2011






TS Lo R B L A R S R e L S R I o et S
ol he

" 6\— Hiregange
\ )| & Associates LLP

Chartered Accountants

Date: 21.03.2023

To

The Joint Commissioner of Central Tax,
Secunderabad GST Cornmissionerate,
GST Bhavan, L.B Stacdium Road,
"Hyderabad-500004

iJear Sir,
Bub: Fiihg of Adddioaai Submissions in continuation with the earlier remard
submissions dated ©8.12.2020 pertaining to My 's. Alpine Estates.
Refl:
2. Roimend 3ibmissions dated 18.12.2020

Final Greer No. §T/30699/72019 dated 19.06.2019.
Y celicazous Order No. M/ 20 224/2022 dated 11.03.2022 -

Lo Wty besn autherized by M/ 5. Alpine Estates to submit remand storaissions to
i beve referred Final Order No. ST/30699/2019 dated 1€.06.2019 and « erresent
L your gnod office and to cto necessary correspondence . the above : zlerred matter.
’ \ vea el

e egaed, we have atiended the personal hearing before your good self on
L2.2022 wherein you. geodzell have asked us to submit certnin information. In
iz regard, we are herewith suturitting the remaond submissions, the authoerization

ictter aleng with the requested information.

#'e shall be glad to provide any other information in this regard. Kindly acknowledyge
the receipt of the reply w:2d post the hearing at the earliest.

Thanking You,

Yours faithiully,

For M/s. Hirc:gange & Associates LLP
Chartered Accountants

C sz shnilan Kumar K | /

Partner- Desiguate

4th . Floar, West Biock, Sri

Road Number

+97 040 23

Bengaluru (Jayanagar, Whitefield) | Hyderabad | Visakhapatnam | Gurugram (NCR) | Mumbai | .Pune |
Chennai | Guwahati | Vijayawada. |-Kolkata | Raipur [Kochi | Indore
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BEFORE JOINT COMMISSIONER OF CENTRAL TAX, SECUNDERABAD GST
COMMISSIONERANE, GST BHAVAN, LB STADIUM ROAD,
HYDERABSD-500 004

Sub: Written submissions for denowvo adjudication as directed by Hon’ble
CESTAT, Hyderabad vide Final Order No.ST/ 30699/2019 dated
19.06.2019 read with Misc. Order No. 1/30226 /2022 dated 11.03.2022

Brief facts:

A. Noticee is engaged in sale of residential houses in venture by name
“Mayflower Heights” to prospective buyers while the units are under
construction by entering into following agreements:

»> Sale Deed for sale of undivided portion of land together with semi-
finished flat. Sale deed is registered and appropriate ‘Stamp Duty’ has
been discharged on the same.

> Construction agreement for undertaking construction

B. Department has initially issued a Show Cause Notice dated 16.06.2010
covering the period January 2009 to December 2009 (“First  SCN7*)
proposing to demand service tax on amounts received towards construction
agreement.

C. The above Show Cause Notice was followed by below pericdical notices
under Section 73(1A) for the period Januaiy 2010 to Decermiber 2011 which
are in dispute in the Final Order No.ST/30699/2019 dated 19.06.2019.

SCN reference Time period Proposed
Demand
SCN No. 62/2011-Adjn (S.T) Jan 2010 to Dec 2010 | Rs.35,03,113/- |
Gr.X dated 23.04.2011 )
SCN No. 52/2012-Adjn | Jan 2011 o Dec 2011 | Re.48.55 4057, ]
(Addl.Commr) dated 24 04.2012 | i - ’
Total | Be.35,35,608 /-

(Copy of SCN’s enclosed as 4nnexure V)

D. The above referred SCN’s were adjudicated vide a common Order-in-
Original No.49/2012-Adjn ST ADC dated 31.08.2012 whereia vide Para 17

1

it was accepted that service tax would not be demandad on sale deed value
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however OIO dated 31.08.2012 had included the amounts received towards
Sale deeds also {Copy of Order-in-original is enclosed as Annexure IV) .

E. Noticee has filed an appeal before the Commissioner (Appeals) and the
Commissioner (Appeals) vide Order-in-Appeal No.38/2013 (H-II) S. Tax
dated 27.02.2013 upheld the OIO but remanded the matter for re-
quantification (Copy of Order-in-Appeal is enclosed as Annexure II1).

F. To the extent aggrieved by Order-in-Appeal, the Noticee has filed appeal
before Hon’ble CESTAT, Hyderabad. The Hon’ble CESTAT, Hyderabad has
heard the matter and set aside the demand for the period January 2010 to
June 2010 and set aside the demand raised on registration fees, VAT etc for
the period January 2010 to December 2011 vide its Final Order No.
ST/30699/2019 dated 19.06.2019 (Copy of Final order is enclosed as
Annexure I).

G. With respect tc demand for the period July 2010 to December 2011, the
Hon’ble CESTAT had remanded the matter to the original authority for
denovo adjudication only to the limited extent to check whether the Show
Cause Notice has given deduction towards sale deed value or not. If the
deduction is not given, directed the adjudicating authority to pass the
denovo order after giving the deduction.

H. Noticee has filed a Rectification of Mistake Application against the above
referred Final Order and a clear finding has been provided by the CESTAT,
Regional Bench, Hyderabad vide the Misc. Order No. M/30226 /2022 dated
11.03.2022 wherein it was held at Paras 4 & 5 which are reproduced as
under (Copy of ROM order is enclosed as Annexure -1I):

“We have gone through the application for rectification of mistake and have
perused the Final Order. We do not feel there is any error apparent on record.
The Final Order must be read as a whole. The direction in the Final Order
was neither to go beyond the scope of the SCN nor to consider levying service
tax on sale deed value of immovable property. If the Final Order is read as a

whole, it would be clear that the matier has been remanded Jor the purpose
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of computing the demand of service tax after 01.07.2010 and also
reconsidering the penalty for this period and NOT to consider
levying/charging Service Tax on value of sale of the property. The demand
for the period prior to 01.07.2010 has already been set aside in the Final
Order. Paragraph 17 of the impugned order of the Commissioner also
indicated that the demand was only in respect of the service contract entered
into after the sale deed has been executed and not on the sale value of the
immovable property. This is also reproduced in paragraph 4 of the Final
Order.
S. In view of the above, we find that there is neither any error apparent on
record nor is there any direction to the Commissioner in the Final Order to go
beyond the scope of SCN and demand service tax on the value of transfer of
immovable property. The appeal was partly allowed up tc 01.07.2010 and
partly remanded for the period after 01.07.2010 for reconsideration of both
the demand and the penalty. The application for rectification of mistake is
accordingly dismissed”.

I. The Noticee is herewith making following submissions for denovo

adjudication.

Submissions for the Denovo adijudication:

1. As stated in the background facts, the tribunal in its Final Order No.
) ST/30699/2019 dated 19.06.2019 set aside the demand prior to
01.07.2010 and remanded the matter to the adjudication authority for

reconsideration to verify the quantification of the demand for the
period July 2010 to December 2011. Further, Noticee submits that the
Hon’ble CESTAT vide Para 4 and 5 held as follows

“4. Heard both sides. The finding of Commissioner in Para 17 is reproduced

as under ‘various flats have been sold by them to various customers in fLo
states. First, they have executed a ‘sale deed’ at semi-finished stage by

which the ownership of the semi-finished flats was transferred to the
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customers. Appropriate stamp duty was paid on the sale deed. No Service
tax been demanded on the sale deed value in the light of Board’s Circular
dated 29.01.2009. After execution of sale deed, they have entered into
another agreement with the customer for completion of the said flats and the
service tax demand is confined to this agreement”

“5. After hearing the submissions of the learned A.R we are of the view that
the matter requires to be reconsidered as to whether the amounts included
in the sale deed value of immovable property would be subject to levy of
service tax under construction services. The computation in the Order-in-
Original has to be looked into on the basis of the sale deed executed by the
Noticee with customer which includes the semi-finished flat. Other charges
like registration fees, VAT, etc needless to say will not be subject to service

tax as being reimbursable.”

2. Noticee submits that the even the Misc. Order No. M/30226 /2022 dated
11.03.2022 held at Paras 4 & 5 which are reproduced as under:
“4. We have gone through the application for rectification of mistake and have
perused the Final Order. We do not feel there is any error apparent on record.
The Final Order must be read as a whole. The directior in the Final Order
was neither to go beyond the scope of the SCN nor to consider levying service
tax on sale deed value of immovable property. If the Final Order is read as a
whole, it would be clear that the matter has been remanded Jor the purpose
of computing the demand of service tax after 01.07.2010 and also
reconsidering the penalty for this period and NOT to consider
levying/ charging Service Tax on value of sale of the property. The demand
Jor the period prior to 01.07.2010 has already been set aside in the Final
Order. Paragraph 17 of the impugned order of the Commissioner also
indicated that the demand was only in respect of the service contract entered

into after the sale deed has been executed and not on the sale value of the
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immovable property. This is also reproduced in paragraph 4 of the Final
Order.

5. In view of the above, we find that there is neither any error apparent on
record nor is there any direction to the Commissioner in the Final Order to go
beyond the scope of SCN and demand service tax on the value of transfer of
immovable property. The appeal was partly allowed up to 01.07.2010 and
partly remanded for the period after 01.07.2010 Jor reconsideration of both
the demand and the penalty. The application Jor rectification of mistake is

accordingly dismissed”.

3. Noticee submits that on combined reading of Para 5 and 7 of the Final
Order No./30699/2019 dated 19.06.2019 and Para 4 and 5 of the Misc,
Order No. M/30226/2022 dated 11.03.2022, it was clearly stated that the
entire demand on amounts received towards Construction Agreement and
Sale deed has been set aside for the period J anuary 2010 to June 2010 and
the demand on registration fees, VAT etc are set aside for the entire period
i.e, January 201C to December 2011. Therefore, it is requested before your
good self that demand to that extent for the period January 2010 to June

2010 needs to be reduced.

4. In this regard, it is submitted that with respect to demand on sale deed
values for the period July 2610 to December 2010, Noticee submits that the
Hon’ble CESTAT has remanded the matter to lower authority to check
whether the deduction was actually given for the sale deed values as stated
in Para 7 of SCN No. 62/2011-Adjn (ST) Gr.X dated 23.04.2011 and SCN
No.52/2012-Adjn (Addl Commr) dated 24.04.2012, Para 17 of OIO No.
49/2012-Adjn-ST ADC dated 31.08.2G612

5. The Show Czause Notice dated 23.04.2011 vide Para 7 and Show cause

notice dated 24.04.2012 vide Para 3 alleged that
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“As there involved the transfer of property in goods in execution of the said
construction agreements, it appears that the services rendered by
them after execution of sale deed against agreement of
construction to each of their customers to whom the land was already
sold vide sale deed are taxable services under “Works Contract Services”.
As seen from the operative part of SCN, the sole allegation of SCN is that the
amounts received towards construction agreements are subject to service

tax under the category of “Works Contract”.

6. The same was confirmed by the OIO vide Para no. 17 as follows “No Service
tax been demanded on the sale deed value in the light of Board’s Circular
dated 29.01.2009. After execution of sale deed, they have entered into
another agreement with the customer for completion of the said flats and the

service tax demand is confined to this agreement”

7. However, while quantifying the demand, the SCN and OIO has included the
value of sale deeds and other reimbursements such as VAT, registration

charges etc though the same was never the allegation in the SCN.

8. It is therefore apparent that the SCN represents an error in quantification of
the demand. Once the same is rectified, there is no short payment of service
tax. The details of amounts received towards construction agreement, sale
deed value, VAT, registration etc are as follows:

Jan 2010 to Jan 2011 to
Particulars Dec 2010 Dec 2011
11,45,70,426 11,82,85,406 ;

Gross receipts

Less: Amounts received for the period January 5,51,27,612| Not Applicable

2010 to June 2010

Amount received during the period July 2010 to 5,94,42,814 Not Applicable

December 2010

3,07,28,504 5,46,49,500

Less: Sale Deed value )

Less: VAT, Registration Charges and other non- 68,73,952 82,09,816
| taxable receipts

SO
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2,18,40,358 5,54,26,090
Taxable Value
8,969,823 22,83,555
ST Liability @4.12%
Total Service tax payable 31,838,378
Service Tax paid ) 42,055,398
| Payable/(Excess paid) {10,22,020)

9. The detailed statement showing the flat wise calculations is enclosed as
Annexure-VI. It is humbly requested before the Ld. Adjudicating authority
to inform any further documents required for verification of the above
calculations (Copy of ledgers along with sale deed copies are enclosed as
Annexure-VII).

10. As seen from the above table, an amount of Rs. 42,05,398/- has already
paid towards service tax on the amounts received from customers against
the liability of Rs. 31,83,378/- resulting in excess payment of
Rs.10,22,020/-. Since Noticee has discharged the appropriate Service tax
(even excess amount), the demand needs to be dropped {Copy of challans
are enclosed as Annexure-VIII).

11. Further, it can also be seen from the ST-3 Return (Copy of the ST-3 Return
is enclosed as Annexure-IX) filed by the Noticee for FY 2010-11 wherein no
service tax was paid for the period January 2010 to June 2010. The details
of the payments made to the extent of Rs. 42,05,398/- are as follows

SI No Cheque/ Pay Order No. Arnount Remarks
(Rs.)

A 1267251 dated 10.06.2011 & | 21,95,524 | Paid through cash
435410 dated 13.02.2012

B ST-3 returns 36,958 | Paid through CENVAT
Accournit
C 922747 dated 13.01.2013. 19,72,916 | Paid in consequent to

order in Stay Petition
No. 63/2012 (H-II) S.
Tax dated 07.12.2012 |
before Commissioner |
(Appeals-IJ)

Total 42,05,308

81
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12. It is submitted that as can be seen from the above referred table, the
payments are pertaining to the period from July 2010 to December 2011.
This fact is also evident from the SCN OR No. 51 /2012-Adjn (Addl. Commr.)
dated 24.04.2012 (Copy of the SCN is enclosed as Annexure-V) wherein the
Noticee was asked to show cause as to why “An amount of Rs. 21,95,524/-
(Rs. 745524 Dt. 7.6.2011 and Rs. 14,50,000/- Dt. 09.02.2012) by them
should not be adjusted against the demand supra”, Thus, the department
has already looked into this fact regarding the amount of Rs. 21,95,524/-
and why it should be apportioned for the period January 2011 to December
2011, hence, it can be concluded that the service tax paid pertaing to the
period July 2010 to December 2011 and does not pertain to the period
January 2010 to June 2010.

13. Noticee submits that once the apparent error in calculation is taken to its
logical conclusion, the entire demand fails and therefore there is no cause of

any grievance by the department on this ground.

Construction of Residential complex for “Personal Use” is excluded from definition of
Residential Complex
14. Without prejudice to the foregoing, assuming but not admitting the same

is covered under the tax net. The term “Construction of Complex” is
defined under section 65 (30a) as under
(30a) “construction of complex” means —
(a)  construction of a new residential complex or a part thereof;
(b)  completion and finishing services in relation to residerntial complex
such as glazing, plastering, painting, floor and wall tiling, wall covering
and wall papering, wood and metal Joinery and carpeniry, Jfencing and
railing, construction of swimming pools, acoustic applications or fittings
and other similar services; or
(c)repair, aiteration, renovation or restoration of, or similar services in

relation to, residential complex

S22
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15. Noticee submits that the construction service of the semi-finished flat is
provided for the owner of the semi-finished flat/customer, who in turn
used such flat for his personal use therefore the same is excluded from the

definition of ‘construction of complex service’.

16. The Noticee submits that it has been specifically clarified vide board
Circular No. 108/2/2009-S.T., dated 29-1-2009 that the construction for
personal use of the customer falls within the ambit of exclusion portion of
the definition of the “residential complex” as defined u/s 65(91a) of the
Finance Ac, 1994 and accordingly no service tax is payable on such
transaction.

Relevant extract

“...Further, if the ultimate owner enters into a contract Jor
construction of a residential complex with a
promoter/builder/developer, who himself provides service of design,
plannirg and construction; and after such construction ti-c
ultimate owner receives such property Jor his personal use, then
such activity would not be subjected to service tax, because this
case would fall under the exclusion provided in the definition of

‘residential complex’...”

17. Noticee submits that issue of payment of service tax on agreements
entered with individuals for completion of the semifinished houses who in
turn used such flat for personal use is no more res integra in view of the
Jurisdictional CESTAT decision in case of

a. Modi & Modi Constructions Vs CCE, Hyderabad-If 2019 (10) TH}
171 -CESTAT Hyderabad wherein it was held that “11. The second
question is the nature of the contract on which service tax is proposed

to be charged. The SCN itself states that the plots along with semi-

X2
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18.

19.

finished buildings were sold to the buyers under the sale agreement.
Thereafier, a separate agreement was entered into with the individual
home owners for completion of the building/ structure as per the
agreement. In other words, there is no agreement for completion of the
entire complex but there are a number of agreements with each
individual house owner for completion of their building. In other words,
the individual house owner is engaging the Noticee Jor construction of
the complex for his personal use as residence. The explanation to
section 65(91a) categorically states that personal use includes
permitting the complex for use as residence by another person on rent
or without consideration. Therefore, it does not matter whether the
individual buyer uses the flat himself or rents # out. There is nothing
on record to establish that the individual buyers do not fall under the
aforesaid explanation. For this reason, we find no service tax is
chargeable from the Noticee on the agreements entered into by them
with individual buyers for completion of their buildings as has been
alleged in the SCN. Consequently, the demand nzeds to be set aside
and we do so. Accordingly, the demands Jor interest and imposition of
penalties also need to be set aside.”
b. Modi Ventures Vs Commissioner of Central Tax, Hyderabad 2015 (6)
TMI 825 - CESTAT BANGALORE
Noticee submits that from the above referred decision, it is clear that there
is no liability to pay service tax on the amounts received during the period
July 2010 to December 2011. Thereby, the entire demand proposed in the
impugned Show Cause Notices needs to be dropped.

Without prejudice to above, Noticee submits that sale deed is executed for
semi-finished flat represents the construction work already done prior to
booking of flat by the prospective buyer. The work undertaken till that

time of booking flat is nothing, but work done for self as there is 1o service

24
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provider and receiver. It is settled law that there is no levy of service tax on
the self-service and further to be a works contract, there should be a
contract and any work done prior to entering of such contracts cannot be
bought into the realm of works contract. In this regard, reliance is placed
on the following:
a. Apex court judgment in Larsen and Toubro Limited v. State of
Karnataka — 2014 (34)_S.T.R. 481 (S.C.)wherein it was held that
“115. It may, however, be clarified that activity of construction

undertaken by the developer would be works contract only from

the stage the developer enters into a contract with the flat

purchaser. The value addition made to the goods transferred after the
agreement is entered into with the flat purchaser can only be made
chargeable to tax by the Staté Government.”

b. CHD Developers Ltd vs State of Haryana and others, 2015 ~TIOL-
1521-HC - P&H-VAT wherein it was held that “45. In view of the
above, essentially, the value of immovable property and any other thing
done prior to the date of entering of the agreement of sale is to be
excluded from the agreement value. The value of goods in a works
conitract in the case of a developer etc. on the basis of which VAT is
levied would be the value of the goods at the time of incorporation in the
works even where property in goods passes later. Further, VAT is to be
directed on the value of the goods at the time of incorporation and it

should not purport to tax the transfer of immovable property.”

20. It is further submitted that to be covered under the definition of works

contract, one of the vital conditions is that there should be transfer of
property in goods leviable for sales tax/VAT. Undisputedly sale of
undivided portion of land along with semi finished flat is not chargeable to
VAT and it is mere sale of immovable property (same was supported by

above cited judgments also}. Therefore said sale cannot be considered as

11
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works contract and consequently no service tax is liable to be paid. All the
goods till the prospective customer become owner have been self
consumed and not transferred to anybody. Further goods, being used in
the construction of semi-finished flat, have lost its identity and been
converted into immovable property which cannot be considered as goods
therefore the liability to pay service under ‘works contract service’ on the
portion of semi-constructed villa represented by ‘sale deed’ would not
arise.

Interest and penalties are not imposable

21. Noticee submits that when service tax itself is not payable, the question of
interest does not arise. Noticee further submits that it is a natural
corollary that when the principal is not payable there can be no question
of paying any interest as held by the Supreme Court in Prathiba
Processors Vs. UOI, 1996 (88) ELT 12 (SC)

22. Noticee submits that imposition of penalty cannot be merely an automatic
consequence of failure to pay duty hence the penalty requires to be

dropped.

23. Noticee submits that they are under bonafide belief that the amounts
received towards sale deeds are not subjected to service tax. It settled
position of the law that if the Noticee is under bonafide belief as regards to
non taxability imposition of the penalties are not warranted. In this
regards wishes to rely on the following judicial pronouncements.

a. Padmini Products v. Collector —1989 (43) E.L.T. 195 (S.C.)
b. Commissioner v. Surat Textiles Mills Ltd. — 2004 (167)_E.L.T. 379
(S.C.)

24. Without prejudice to the foregoing, Noticee submits that the SCN/OIO has

not explained the reason for imposition of penalties under Section 76 and

R6
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25.

26.

27.

28.

For Alpine Estate

77 of the Finance Act, 1994. As the subject show cause notfice has not
considered these essential aspects, the proposition of levying penalty

under section 76 and 77 is not sustainable and requires to be set aside.

Noticee submits that issue involves interpretation and the periodical
notices has been issued to the Noticee, the imposition of penalties under
Section 76 is not tenable and the same needs to be set aside. In this
regard, Noticee relied on M/s. Phoenix IT Solutions Ltd Vs CCE 2017 (52)
STR 182 (Tri-Hyd).

Further, there is bona fide litigation is going on and issue was also
debatable which itself can be considered as reasonable cause for failure to
pay service tax. Accordingly, waiver of penalty under section 80 of Finance
Act, 1994 can be made. In this regard reliance is placed on C.C.E., &Cus.,
Daman v. PSL Corrosion Control Services Ltd 2011 (23) S.T.R. 116 (Guj.);

Noticee craves leave to alter, add to and/or amend the aforesaid grounds.
The Noticee wishes to be heard in person before passing any order in this

regard.
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APPEARANCE

Shri V.S, Sudhir, C.A. for the Appellant. j
Shri B, Matesh Authorised Representdtfve ! for the Respondcnt
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o . HOWBLE MR. P, VENKATA SUBBA RAQ, MEMBER
(TECHNTCAL)

FIMNAL ORDER No. / 396 ‘16{ /2019

i DATE OF HEARING: 19.06.2019
! DATE OF DECISION: 19.06.2019

|

[ORDER PER: SULEKHA BEEVI C.S.)
Brief facts are that appellants were issued show-cause notlce

’ i

proposing to demand short-paid service tax under works contract service,

2. Learned consultant Shri Sudhir V.S. appearing on behalf of the
]
appellant submitted that the appella,;wts were engaged In construction of

resldential complexes. During the dl'sputed'p,erlod, they had entered into

d
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two separate agreements with the clstomers. Firstly, the appellant would

execute the sale-deed for sale of uh!divicjed portion of land together with
semi-finished portion of the flat. The’reafter an agreement for construction
was ente;ed for completion of constr;;uctlon of the flet. The appellant has
dlschargea the entire ‘ service tex %Iiability as per the ‘ agreement of
constructlon. The present show-causé notice is Issued including the value
shown In the sale-deed and also other reimbursable charges in the nature of
reglstration fee etc. It Is submitted by him that though the jurisdictional
autherity has made a categorical flnding in para 17 of the Impugmned order
tnat no service tax has been demanded on the sale-deed value in the light of
the Board Circular dated 29 01.2009, a‘wt the time of confirmation of demandl
the sald value as per the sale-deed é:slso has been Included. He therefore
requested that the matter may be re'mfanded so‘ as to requantify the amount
after glving the de.ductions as per the ?show-caUse notice in res:pect of value

shown In sale-deed as well as other welmbursable expenses such as VAT,

_ registration fee etc.

32 Learned A.R. Shri B, Natesh appéared on behalf of the department and

argued the matter. He adverted to !the amendment brought forth in the

“definitlon of residential complex service with effect from 01.07.2010 to

argue that whenever an advance Is reczived by the assessee prior to

issuance of the completion certificate, the said amount would be taxable and

1

therefore in the presént case, the amount In the sale-deed for the perlod

post 01.07.2010would be taxable. The amount shown In the sale-deed has

‘been rightly subjected to levy of service tax and confirmed by the original

authority.
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4.  Heard both srdes -The, flndln E

f; the-Coramissioner In para 17 is

reproduced as under - [

“ various flats have been sold by;them to various.cu$tomers in two
states. First,-theyrhave executed a salL. deed® al-semi-finished stage by
which the. dwnership-of the ‘semi-fi msh-..d flats wasr “transferred to the
customers. Approprinte - sf.an':p duty, Was' ;paid on.sale-deed yalué. No
service tax beer’demanded on’the sale Ideed value:in,the Jight. of Board’s
Circular dated,29.01:2009. zAfier exe gllon of ‘sale deed they have
entered.into unother auccmcnl with: t1 ustormner I'orf cnmpfcilon of the
said flats and the service tax dcm.md |s'conf'ncd to'this- agreement”

= B, After hearing ‘the submission af Iearned A. R we ‘are of Lhe view that

the matter requnres to, be reconsideretl as- to whether tne amounts Included

+

In the sale-deed 'value of'-lmnmvabie'rproperty_ would be subject to levy of
£ v

service tax under constructrcn sew:ces" The-computationiin the order-in-

original has to be looked-into-on the I:»ja515f-qr‘the:5%!e-deéd executed by the

appellant with customer which inciude'fs the semi-finished flat. Other ch arges
i | -
likke registration’fee, VAT,- etc. needless'to say. will not-be subject to service
' :
tax as being reimbursable expenses. 1

6. For.the period.:prior to 01.07.2910, the Iearned consultar:t submitted
° I L ’ .
that in the appellani:’s -0OWn .case forz. the earlier period, the Tribunal as
d

reported in 2019 (2) TMI 772 (CESTA‘l%—Hyd) had held as under:-

5. On careful consideration of the qubmlssmnu mude by both sides.
we find that the facts are not el in dispute and the demand is
Further period Junuaey, 2009 to December. 2009 iy some cases June,
2007 10 December; 2009 in some cases and June. 2005 1o February.
2007 in some cuses arid in some .u.x.\I June, 2005 o March, 2008, All
these demands. are in respect of the sevice, tax liability on the builders
for the services provided belore 01 Il'{ 2010 The sellsame issue was
considered by the Beneh in detailed-in llu. case ol Mex Mehia & Modi
Homes anll-us also in the case ol Me;r A WMla Developers & Builders
and held thut prior to 01.07.2010 serdice-tax liability will not arise on
the builders, We do not Iind any reason to deviate Irom such a view
already taken on the issue. Accordingly, we hold that all the impugned
wrders are unsustainable and liable m b set uside and we do so, The
impugnued orders are set uside and ! the appeuls are nilm\Ld with
consequential velisls. i any.” H

%
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7. From the above, we hold that the impugned order is modified to the
extent of setting aside the demand prior to 01.07.2010 and remanding the
matter after 01.07.2010 to the adjudicating authori:cy fo'r reconsideration.
The adjud.icath:\g authorlty in such remand proceedings shall also reconslder
the Issue of penalty. Appeal is partly allowed and pértly remanded In above

terms‘iﬁnﬁﬁ WM_FJ /«_DLEEJA, ,\.ﬁ o/w-a,ax—-—

(Dictated and pronounced In open court)

(SULEKHA BEETT 5.
MEMBER (FUDICIAL)
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(Passed By Dr.S.L.Meena, Commissloner (Appeals-li)
PREAMBLE

——=nhE

This copy is granted free of cosl for the private use of the person to whom It s Issued.

2. Any asa'ensne aggrieved by thls order may file an appeal under Seclion 86 of the
Finance Acl, 1984 o |he Customs, Exclse & Seryice Tax Appellate Tribunal, South Zonal
Bench, 1% Floor, WTC Blilding, FKCCI Complex, Kemp Gowda Road, Bangalore-560 009.

3. Every appeal under the above Para {2) shall be filed within three montis of the date on
which the order sought to be appealed agains! Is received by the assesses, Ihe Board or by the
[Commissioner] of Centrat Exgise, as the case may be.

4. The appeal, as referred 1o in Para 2 above, should be filed In 8.T.5/8.T-7 proflorma in
quadrupficats; within three months from the date on which the order sought la be appealed
agalnst ls communicated o the party preferring the appeal and should be accompanied by four
copies each (of which ane should be a cerlified copy), of the order appealed agains| and {he
Order-In-Orlginal which gave rise to the appeal.

4. The appeal should also be aceornpanied by a crossed bank drafl drawn In favour of the

Asgslstant Registrar of the Tribunal, drawn on a branch of any nominaled public seclor bank at

the place where the Tribunal Js siluated, avidencing payment of fee presaribed In Secllon 86 of

the Acl. The fees payable are as under;- :

(a) where the amounl of service lax and Interest demanded and penally levied by any Central
Excise Officer in the case lo which the appeal relales s five lakh rupees or less, one
thousand rupees: _ ’

{0} where the amount of service tax and Inlerest demanded and penally levled by any Central
Excise Officer in the case (o which the appeal relates Is more than flve lakh rupees but
not exceading fifly lakh rupees, five lhousand fdpees;

(c) where the amaunt of service tax and Interes! demanded and penally levied by any- Central
Exclse Officer In the case (o which the appeal relates is more than fifly lakh rupees, len
thousand fupees:

A}
No lee Is payable In the case of Memorandum of.Cross Objectlon referred to In Sub-Sectlon 4 of
Secllon 86 ibid, )

6 Every applicatlon made before the Appellate Tribunal,

(3)  Inan appeal for grant of slay o for rectification of mistake or for any othar purpose; or

(b) for restoration of an appeal or an applicatlon shall be atcompanled by a fee of five
hundred rupees:

No fee is payable in case of an application filed by Commissloner under this sub-Seclion,

A Altention i invited 1o the provislons governing these and other relaled mallers,
contalned in lhe Central Exclse Acl, 1944 and Central Exclse Rules, 2002 and the Customs,
Excise and Sarvice Tax Appellate Tribunal (Procedure) Rules, 1982,

LASLTTE )
ORDER

Appeal No : 200/ 2012 (H-1)5.Tax

Tha subject appeal along with stay pelition has been filed by M/s. Alpine Eslales, 5-4-167/3 &
4. 2™ Floor, MG Road, Secundeerabad-500003 (hereinafler referred lo as Appellants) against
Order-in-Original No.49/2012-Adjn.(ST)  dated 31.08.2012 passed by the Additional

Av\nﬂ/)&'ubcff:ﬂ:



Commissioner of Service Tax, Hyderabad-ll Gommisslanerate (herelnafler referred to as
Respondent).

2. Brlef facts of the case are thal the appellants are engaged In providing works contract
service, Verlffcallon of thelr records revedled (hat they had undertaken a single venture by
name M/s Flower Helghts located at Mallapur Old village, Uppal Mandal and recelved amount
from customers towards sale of land and agresment of construclion of 102 houses for the
perlod Jan., 2010 to Dac., 2010, It was also found that they had not fited ST.3 returns for the
sald perlod. The subject venture of M/s Alpine Estates qualifiéd to be a residential complex as it
contained more than 12 residential units with common area and common facllities like park,
common water supply elc. and the lay out was approved by HUDA . It was also found {hat the
appellant enlered Into a sale deed for sale of undivided portlon of land together with semi-
finlshed portion of the flat and an agreement for consltruction with thelr customers. On execution
of sale deed the right in a property got transferred to the customer, hence the construclion
service rendered by the appellant thereafler to thelr customers under agreement of construction
were laxable under service tax as lhera exlsled service provider and receiver relatfonship
belween them. The total amount received towards such service was Rs. 8,50,27,011/- during
the period Jan., 2010 to Dec., 2010.

2.1, Therefore two show cauae notices were issued to the appellants covering the period Jan.,
2010 to Dec., 2010 vide O.R.No. 62/2011-Adj (ST) Gr.X dt. 23.4.2011 for Rs. 35,03,11/- under
Section 73 of FA,1994 along with Interest under Sectlon 75 of FA,1994 and proposing penal
actlon under Section 76 and 77 of FA,1994 and for the perlod Jan., 2011 o Dec., 2011 vide
O.R.No. §1/2012-Adj(ST)Gr.X dt. 24.4.2012 for Rs. 48,33,495/- Secllon 73 of FA,1894 along
with intaract undar Boctlon 75 of FA, 1094 and proposing penal actlon under Seclion 76 and 77
of FA,1984. The lower authorlty vide the impugned order had confirmed the demand of sarvice
lax of 35,03,133/- In respect of SCN O.R.No, 62/2011-Adjn.(ST) dl. 23.04.2011 under Section
73(2) of the Finance Act, 1994 along with interest under Secllon76 of FA and also imposad
penalty of Rs. 200/- per day or at the rale of 2% of such tax per month, which ever was higher,
for the period of default (il the date of payment, under Section 76 and also Imposed a penalty
of Rs. 1,000/- under Section 77 of the FA. Further in respect of SCN O.R.No. 51/2012-
Adin.(ST) dt 24.4.2012, the lower authorlly had confirmed the demand of service lax of Rs,
48,33,495/- under Section 73(2) of the Finance Act, 1994 along wilh Interest under Seclion75 of
FA and also Imposed penally of Rs, 200/ per day or at the rale of 2% of such tax per monith,
which ever was higher, for the period of defalt tilf the date of payment, under Seclion 76 and
also imposed a penally of Rs, 1,000/- under Sectlon 77 of the FA.

3. "Aggrisved by the above order, the appellants have flled the present appeal along with
stay petitlon mainly on tha followlng grounds that:-

() The Adjudicating Authority had not dealt with the submissions made by them during the
replies to the SCN. Hence, the ordat has been lssued with revenue bias withoul
apprecialing the statulory provision, the relevant case laws clled by them and also the
objective of the ransaction/activity/agresment, Rellad on various decisions rendered
relying on the Circular 108 which is the crux of the enlire Issue are as under:

= Classic Promoters vs CCE Mangalore 2009-TIOL~1 106-CESTAT-Bang,

~  Virgo Properlies Pyl Ltd Vs CST, Ghen 2010) 2010-TIOL-1 142-CESTAT-MAD,

~ Ardra Associales Vs. CCE, Calicut - [2009] 22 STT 450 (BANG. -CESTAT)

= Ocean Bullders vs CCE,, Mangalore 2010 (018) STR 0546 Trl.-Hang

~ Mohtisham Complaxes Pyl Lid, vs GCE., Manga 2009 (016) STR 0448 Tri-Bany

= Shri Sai Conslructions vs CST, Bangalore 2008 (0118) STR 0445 Tri.-Bang

(i) They also placed refiance on ciroular No.10B/02/2008-87 dI 29.02,2009 and two other
circulars F. No. B1/6/2005-TRU, dl 27-7-2005 and F.Mo, 332/356/2006-TRU, dt 1-8-2008,

(ifi) The Issue involved In he Instant case is whether the appellanis are out of service lax
levy sincs the ullimate consumer has pul the same for personal use and covered vide
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Clreular 108 and other circular, However in the subject order he discussion s reslricted
only lo the classification of tha sarvice provided which was not an issue relevan lo the
present ease. Both the nollice and he Appellant are I consensus that the service
provided is 'works contract services’. Hence, In such a situation tha rellance on Clreular
No, 128/10/2010-ST dated 24.08.2010 f5 undesirable and oul of context,

(iv) The impugned order has relied on the decision of lhe aulhority on advance ruling In the
case of Hare Krishna Developers 2008 (10) S.T.R. 357 (AAR). Itis pertinent to note the
facts of the case are enlirely dilferent from facls of the present case and does not
support the conlentlon of the adjudicating authority,

(v) They are randering works confrac service as defined In Seclion 65 (105) (zzzza) of the
Finance Acl, 1994, It was also aceepted by the subject order, The works contract service
Is provided In relation to construction of & new residenlial complex,

(vi) Non-taxabillty of the construction provided for an individual cuslomer inlended for his
personal was clarified by TRU vide is lefter daled F. No, B1/6/2005-TRU, dated 27-7-
2005 during the Intraduction of the levy, therelore the service tax is nol payable on such
conslderation from abinitio.

(vii) The Board Gircular No. 108/212009-5.T., dated 28-1-2009 states thal the construction for
personal use of the customer falls within the ambit of exclusion porlion of the definilion of
the “residential complex” as defined u/s 65(81a) of the Finance Act, 18994 and
accordingly no service tax is payable on such transaction,

(Vi) The clarilication provided above Js that in the under mentioned two scenario service lax
Is not payable, (a) For service provided unlil the sale deed has been executed (o the
ulttmate owr-r and (b) For service provided by entering Into construction agreement with
such ulllmate owner, who recelves the constructed flat for his personal use,

(ix) The first clarification parlains to conslderation recelved for construction In the sale deed

portion. The second clarilication pertalns lo construction In the construclion agreement

partion. Therelore the clarification Is applicable to them Iy and with he abave exclusion
from the definition, no service lax is payable al all for (he consideralion pertaining lo
conslruction service provided for fls customer and accordingly the SCN Is vald abinitio:

Assuming bul not admilling that the personal use graund fails, they are not liable 1o pay

service lax In as much as the demand raised for lhe period prior 1o the date of lhe

explanation is inserted. The explanalion s inserted with effeclive from 01.07.2010 bul
the demand raised in the instant case is for the period 08,05.2010 and therefore the
demand raised Is bad In law, In the clarification issued by board TRU vide D.O.F No,
334/172010-TRU dated 26.02.2010 it was stated thal in order 1o bring parity in tax
lrealment among different practices, (he sald explanation of the same being prospeclive
and also clailfies that the transaction belween Ihe builder and buyer of the fat is not
taxable until the assenl was given 1o lhe bill. Hence this shows that the transaction in

question is nol liable 1o service lax for lhe period prior {0 01.07.2010.

(x) Further Nolification Mo, 36/2010-8T dated 28.06.2010 and Circular No. D.OF.
334/03/2010-TRU dated 01.07,2010 exempls advances recelved prior to 01.07.2010,
this itself indicates that the liability of service tax has been tiagerad for the construction
service provided after 01.07.2010 and not prior to that, hence there is no llability of
service tax during e period of the sublect nolice. Tha Trade notice F.No
VGN(30)80/Trade Notice/t 0fPune dated 15.02,2011 Issued by Pune Commlissionerate,
has specifically clarified that no service tax Ia payable by the builder prior to 01.07.2010
and amounts recelvad prior lo that s also exempled, Since part of the pariod In the Issue
Invelved is prior 1o such date the order to thal extent has to be sel aside, Relled in the
case of Mohtisham Complexes (P) Lid, vs CCE, Mangalore 2011 (021) STR 0551 Tri.-
Bang staling that the expfanation inserted to Seclion 65(105)(zzzh) from 01.07.2010 is
prospective In nalure and not relrospeclive and in the case of Ambika Pajnls Ply &
Hardware Store vs Commissloner of Cenlral Excise, Bhopal 2012 (27) STR 71 (Tri-Del).

(xif) They filed the Nil relurns for all the perlods, since they believed thal the actlvily carried
out was not a taxable service and therefore not leviable 1o service tax. However, they

(x

el



had constanily corresponded wilh the department and submitled all the Information
asked for by the depattmenil, Penally under Section 77 is nat leviable in as much as hey
have filed the ST-3 returns far all the periods in the presant order.

(xiii) For the period January 2010 to December 2010, the SCN had claimed Ihal enlire
receipls of Rs.8,50,27,000/- are taxable, As per the slalemeant submilled, the total
recgipls during the perod are Rs. 11,70,86,426/-. Qut of the said amousl
Rs.3,77,11,339/- Is recelved lowards valug of sale deed and Rs.2,11,54,769/- s lowards
taxes and other charges which shall not be laviable to service tax. Thay had given
breakup of such amounts along with the documenlary proaf for all such amounts which
are Rs.2,00,000/- or above, Therefore, assuming but nol admilling, service tax if any Is
payable should be levied enly on amount of Rs.5,82,32,318/- and not on the enlire
amount as envisaged In the order,

(xv)For the perlod January 2011 to December 209 1, tha SCN had claimed that entire
recelpls of Rs.11,73,17,846/- are taxable without providing the permissible deductions.
Cut of the said amount Rs.S.EG.GG,i?{JL'Is recelved lowards value of sale deed and
Rs.66,11,038/- Is towards taxes and other chargas which shall not ba leviabla lo service
tax. They had given breakup of such amounts along with the documentary proof for all
such amounts which are Rs.2, 00,000 or above, Therefore, assuming but not admilling,
sefvice tax If any Is payable should be levied only on amount of Rs.5, 40, 40,637 and not
on he entire amounl as envisaged in the order,

(xv) The service lax is to be levied on Rs.5,40,40,637 for the period January 2011-December
2011, Thus the service tax liability shall amounl to Rs.22,26,474/-. Out of the said
amounl Rs.7, 45,524/- was pald on 4.6.2011 and disclosed In the 8T-3 relurns Med for
the period and Rs.14,50,000/- was pald vide Challan dated 9.02.2012 and Rs.36, 958/

- hae boon paid by ulilicatlun ul Cenvat Gracdit,

(xvl)Without prejudice lo the foregoing, when service lax ltself Is not payable, the question of
Interesl and penally doss nol arise. It is a natural corollary that when the principal Is not
payable there can be no question of paying any Interest as held by the Supreme Court In
Fralhiba Processors Vs, UOI, 1096 (88) ELT 12 (5GC) and._In the case of CCE v. Bl
Forga Pyl Ltd. 2012 (279) E.L.T. 209 (Kar.)

(xvli) The service 1ax liabllity on the bullders Ul date has not been seilled and there Is full of
confuslon on the correct pasition 1l date, With this background it Is a sellled proposition
of law [hal when Ihe assessee acls with 2 bonafide bellef especlally when there Is doubl
as lo stalute also the law being new and not yet uncerstaod by the common public, there
cannol be Intention of evaslon and penally cannal be levied. They relled In Ihe case of
CCU va Unitech Exports Ltd. 1999 (108) E.L.T. 462 and HUL Ltd. vs CCE 2010 (250)
E.L.T. 261 (Tl - Del)

(xvili) Para 23 of the impugned order has made a finding that the appsllant’s have made out a
reasonable cause so as o exonerale them from ke penallles by Invaking Section 80,
Thay relied in the following case laws:

> Guardian Leisure Planners Pvt. Ltd. 2007 (6) S.T.R. (Trl-Kolkata Trans (India)

* Shipping Pvt. Lid. 2005 (188) E.L.T. 445 (Tri-Chennai

~  SPIC & SPAN Securilty and Allled Sarvices 2008 (1) 8.T.R.

(xix) It was under banafide beliof lhat thelr activily was a watks conlract Thera was confusion
as lo inlerpretation of the words in different {axing stalues differenlly, They had o
reasonable cause for the fallure lo pay the service tax, Therefors, penallies under
varlous seclions should be set-aside. They relled In the following case laws:

~ CCE vs, Ess Ess Kay Enplneering Ca, Lid. [2008] 14 STT 417 (Naw Delhi ~ CESTAT

> ABS Inc, vs Commr, of C. Ex., Ahmedabad 2000 (018) 8TR 0673 Tri.-Ahmd

= Jay Ganesh Aule Centra vs CCE, Rajkol 2008 (015) STR 0710 Tri-Ahmd,

4. The stay pelition fllad by the appellants was disposed off vide OISP No,6312012 (H-Il) ST
| daled 07.12.2012, whereln it was directed to pre-deposit 50% of the tax amount as confirmed
| vide the impugned order. However he pre-deposit of balance amounls, Interest and penallles
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were waived, The appellants vide 17.01.2013 had submilted that they had made the pre-deposit
as required.

5, When the maln appeal was posted for personal hearing on 27.02.2013, Shri. vs Sudhir
CA, appeared on behalf of the appeilants for disposal of the appeal and mada the following
submlsslons:

() Rellerated the submisslons made in the grounds of appeal,

(if) Submiltad thal the appellants have complied with the conditions of slay order,

(ili) Construction of flats for individuals does not come under "‘Works Conlracl Service'
definition as construction of individual flaliunit would nol come under meaning of
construction of residential complex or a part thereof .

(iv) As per Board's Circular No. 100/02/2008-5T di. 29.1.2009, it has been clarilied that
residential unit sold for a cuslomer for his personal use Is nol llable 1o service lax, In lhe
impugred order of the adjudicating authority has only considerad the ‘conclusion of [He
Board's Clrcular and (he preamble or the arguments have nat been taken intg
consideralion while adjudicating the show cause notlce.

(v) I is further submilled that builders became liabie lo service tax from 1.7.2010 as per
Finance Act, 2010 as per Explanation added to he laxable service,

{vi) Since (he matter was nal free from confuslon, the facts were Intimated to the depariment
and the Issue involved Is & matier of Interpretation, penally under Section 80 may be
walved as Ihe appellant had acled under bonalide belief,

(vi)The appellant is not clear wilh regard to quantification of service lax, demanded and
confirmed. As per their view, for the period Jan,, 2010 to Dec., 2010, the taxable value
should be Rs. 5,82,32,000/- inslead of Rs. B,50,27,000- as mentioned in the show
cause nolice,

6, | have gone through the Impugned order, grourids of appeal, submissions made at the
time of personal haaring and findings made by the lower authorlty In the impugned order. The
Issues to be decided in lhesa appeals zre (I) whelher construction aclivily undertaken by the
appellants falls under Construction of Resideniial Complex Service or under Warks Contract
Service 7 (Il) whether service tax Is payable by the appellants In the light of the Board's Circular
No.10B/2/2008 - ST dl.29.01.20087 (il whether re-guantification of demand is required or not 7
(Iv) whether penallies are Imposable for the Impugned period ? and (vl) whelher cenvat credit Is
avallable on capltal goods and Inpul services 7

7. As far as classificalion and taxabllity aspects are concerned, It Is pertinent 1o look Into
the relevant statutory provislons of the Finance Act, 1994,

Seclion 65 (91a) of the Flnance Act,1994 : “residentlal complex” means any
complex comprislng of —

(1) a bullding or buildings, having more than twelve residentlal units;

[{}] a commaon arga; and - ’

(i) any one or more of facilllies or services such as park, lift, parking space,
community hall, common water supply or effluent treatment system,

located within a premises and the layout of such premises is approved by an
authority under any law for the time belng In force, but does not include a
complex which Is constructed by a person directly engaging any other person for
deslgning or planning of the layout, and the construction of such complex Is
Intended for personal use as residence by such person.

Explanation. — For the removal of doubts, it is hereby declared thal for the purposes of
this clause, —

(a} "personal use" includes permitting the complex for use as resldence by
another person on rent or without consideration;

q€
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(b) “resldential unit" means a single house or a single apartment intended for
use as a placo of resldence;

Seclion 65 {105) (2zzh) of the Flnance Act,1994 "taxable service” means any service
provided or to be provided to any person, by any olher person, in relation lo-construction
of complex;

Explanation, — For the purposes of INis sub-clalise, construction of a complex which is
intended for sale, wholly or partly, by a builder or any person authorised by the builder
before, during or after consiruction (except In cases for which no sum Is recelved from or
on behall of the prospaciive buyer by the builder or & parson aulliorised by the builder
before the grant of completion cerlificate by the authority competent to lssue stch
cerlificale under any law for the lime being in force) shall be deemed fo be service
provided by the bullder to the buyer;

Section 65 (106) [zzzzal'ni the Finance Act,1994: Taxable Service under Works
Contract means o any persan, by any other parson In refalion lo Ihe execullon of a
works conlracl, excluding works contracl In respect of roads, airports, rallways, transpor|
terminals, bridges, tunnels and dams,

Explanation. — For the purposes of this sub-clause, "works contracl” means a
contract whereln, —

(i) transfer of properly In goods Involved In the- execution of such contract Is
leviable to tax as sale of goods, and

(I such contract Is for the purposes of carrying out, —

() w—jor

(b) —-ior

(¢) construction of a new residentlal complex or a part thereof; or

7.1, The Impugned order has arisen oul of the perlodical demands issued for subsequent
period from Jan,09 1o Dee, 2009 which was decided In favour of revenue in OIA No.8/201 1(H-11)
S.Tax dt 31.1.2011. As per Ihe ahove statutory provislons, the appellants are Jiable (o pay
sarvice tax on the construction of residential complex underlaken by them since the above
menlioned definition of Residential Complex service squarely applicable- and no exemplion
whatsoever can be allowed for such construction aclivily as It Is not meant for self usa and
‘taxable service” means any service provided or to be provided 1o any person, by any other
‘person, in relation to construction of complex. I Is observed from the records that the
appellants had pald service tax on the amounts allrlbutable ta the value recelved by them over
and above the sale deed values th Dec,2008 under Works Contract Service during the
impugned perlod in respect of construction activity underiaken by them and not paid service tax
for the period from January 2010 to December 2011 under the pretext that there is no service
tax liabllity on the service rendered by them In view of the Board's Circular No.108/02/2009-ST
dt.29.01.2009. Thereby, It is evident thal the appellants had not pald service tax on Ihe amount
pertaining to Ihe sale deed till Dacamber 2008 and paid service tax only on the part of amounts
recelved lowards construction agreements entered with thelr customers. Further, 1t Is also
observed that the appellants had collecled total value of the independent houses from the
cuslomers and entered into sale desd agreements and conslruction agreements slmullaneousl‘y
and pald service tax amount to the deparimenl on the valug excluding the value of sale dead
and not paid any service tax for the period January 2010 to December 2041, From these lwo
agreements, it Is evident that construction of flat Is not yet compleled to lreal it as a sale of {lat,
Board's Circular No.108/102/2009-ST dated 28.01.2009 slales thal "It {s only after the
completion of construction and full payment of the agreed sum that a sale deed Is
executed and only then the ownership of the property gefs transferred fo the ultimate
owner, Therofore, any service provided by such seller in connection with the
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construction of residential complex fill the execution of such sale deed would be In the
nature of ‘self-service’ consequently would not attragt service tax.” It implies that three
condilions should be sallslied for not altracling service lax (I} construction should be completed,
(i) It payment of the agreed sum should be pald, and (1) sale deed should be axeculed for the
Tull value of the residartial unit. In the present appellant’ case, though full paymenis were made
Gonstruction was nol complete and sale deed was execulad for part amount of the lolal
conslderalion,  As such, the appellants are nol covered by the sltuatlon explalned in the
Board's clrcular referred to above, [nvlew of this positlon, the appellants' argument that they are
covered by the impugned Board's Circular Is without any basls,

7.2, Board has also dlarified In the sald circular that * If the ultimate owner enters into a
contract for construction of a resldential complox with a promoter/ bulider / devetoper,
who himselfl provides service of design, planning and construction; and after such
construction the ultimate owner recelves stich property for his personal use, then such
actlvity would not be subjected to service tax, because this case would fall under the
exclusion provided In the definition of 'residential camplex.” Exclusion clause would apply
to the "complex as a whole" and not lo individual resldential units. In ofher words, If the enlire
residential complex is meant for use by one person lhen | gels excluded from the definition of
"residential complex”, For example, I 'BHEL' gels their residential colony (having more than 12
units) for thefr employees construcled from a builder or Income Tax Department gels helr
residential colony constructed from a bullder, then such construclion would nol allract senvice
lax. However, this exclusion does not apply lo Individual residantial units as In (he Instan! case
In nliier words, if a bulfider consiructs residentlal complex and sslls the resldential units to
number of individuals under "lwo agreement system" viz,, sale deed and construction
agreement as in the Instant cases, lhen, even though such Individual unitis for personal use of
that customer, still the servies tax s liable to be pald. As stated above, “entire complex 45 a
whole™ meanl for use by ane person e under ‘excluslon’ clause and not he ‘individual
residential unlt!, Secondly, each “construction agreement” with the costomer is a "works
contracl’ Independent of the agreement enlered, with another cuslomer. Therefore, (e
contentions of the appellants on this count cannol be agreed.

7.3, Inview of the above, | find no merils or force In the grounds and conlentions submilted
by the appellants and the case laws relled are also not helpful lo them. In this regard, | concur
wilh the findings made in the impugned order by the lower authority.

8. I find that the lower authority has recorded that cenvat credll can be taken in the slrength
of valid documents on eligible capllal goods and input services, the assessee has to take the
credil In accordance with the Rules, the deparlment |5 not obliged lo delermine their cenval
credit elgiblieity while demanding serveel tax on the laxable services accordingly (heir
conlention does not have substance. | do agree with the finding of the lower authority,

9. With regard to demand of service lax and imposllion of penaltles, It Is perlinenl to
examine the relevant statulory provislons as reproduced below:

SECTION 73. Recovery of service tax not levied or pald or short-levied or short-
pald or erroneously refunded, —

(1) Where any service tax has not been levied or paid or has been shorl-levied or short-
pald or erroneously refunded, {Cenlral Excise Olficer] may, within one year from the
relevant date, serva nolice on the person chargeable with the service tax which has not
been levled or pald or which has been short-levied or shorl-paid or the person lo whom
such lax refund has erroneously been made, requiring him lo show cause why he should
not pay the amounl specified in the notice :

Provided thal where any service tax has not been levied or paid or has been shorl-
levied or shon-paid or erroneously refunded by reason of —

e
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(a) fraud; or (b)  collusion; or (c) willul mis=statement; or (d) suppression of
facts; or (&)  contraventiui of any of the provisions of this Chapter or of lhe rules made
lhereunder wilh intent (o evade payment of service tax, .
by the person chargeable with the service tax or his agent, the provisions of this sub-
seclion shall have effact, as if, for the words “one year", the words *flve years" had biesn
subslituted.

SECTION [76. Penalty for fallure to pay setvice tax, — Any persen, liable to pay
service lax In accordance with the provisions of section 88 or the rules made under this
Chapter, who falls to pay such tax, shall pay, In addition to such tax and the Interest on
that tax In accordance with the provisions of sectian 75, a penally which shall not be less
than [lwo hundred rupees] for every day during which such fallure continues or al the
rate of [two per cent] of such tax, per month, whichever Is higher, starting with the first
day after the due dale 1l the date of actual payment of the outstanding amount of
servica tax: . '

However, w.e.f 8.4.2011 Instead of two hundred rupees the words one hundrad rupees
has been substltuted.

SECTION 77.  Penalty for contravention of rules and provisions of Act for which
no penalty Is specifled elsewhere. —

(1) Any person, —

(2) Any person, who contravenes any of lhe provisions of this Chapter or any rules made
there under for which no penally Is separalely provided In this Chapter, shall be liable to
A penalty which may extend to five (ousand rupees,

9.1, With regard to the demand of service 1ax and imposition of penalties | find no force in
their submissions In view of the fact that Ihe appellants had obtalned service fax reglstration and
pald service tax under works contracl service stopped payment of service lax abruplly
misinterprating the Clrcular No, 108/02/2009-ST dt.26.01 -2008 Issued by the Board even though
they recelved taxable amounts from thelr customers during the sald period, contravening the
provisions of Works Contracl (Composilion Scheme for Payment of Service Tax) Rules,2007
with an Intention to evade payment of duty slnce the clarlfication sought by them was negated
by the department by Issue of the subject show cause notice not accepting thelr contention
regarding applicabllity of the sald Board's Clrcular to them stopping payment of service {ax. The
fact of non-paymenl of service tax had come to light only after department conducted
Investigatlon proceedings, Accordingly two periodical noliges from Jan,2010 o Dec,10 and
Jan,11 to Dec,11 even though the appellants are filing ST-3 relurns they had not shown the fact
of receipl of taxable amounts from thelr customers in their ST 3 returns filed with the
depariment, with an intentlon to evade / avold payment of service lax as such on their part
cannot be lrealed as bonalide acl, as claimed by them and imposillon of penally is righlly
applicable in the instant case and I concur with the lindings of the lower authority in this regard
and the case laws relied are not helpful to them,

10.  SECTION 80, Penalty not to be Imposed In certaln cases — Notwithstanding
anything contained in Ihe provislons of seclion 76, [seclion 77 or sectlon 78], no penalty shall be
Imposable on the assessee for any fallure referred to In the said provislons If the assessee
proves lhal thera was reasonable cause for the sald fallure.

As per Section 80 of the Flnance Act, 1994, there Is provision for not Imposing any penally if the
appellants proved that there was a reasonabla cause for sald fallure. They merely stated that
with a bonafide belief they had not paid service tax on the basls of clarlficalion issued in the
Board's Circular No,108/02/2009-ST dt.29.01.2009, which ls contrary to the statutory obligalion
cast upon the appellanis under Works Contract Rules,2007. Such a bald stalemenl cannot be

&
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accepteble. There should have cogent reasans as lo What made (o bonalidely belisve that they
were not liable to pay service tax on such defrayed amounts, This reason s not reasonable
cause for altracling waiver of penalty under Section 80 of the Finance Act,1994. The scope and
ambit of expresslon * reasonable cause' has bean well explained in a case under he Income
Tax Acl. 'Reasonable cause can be said to be cause which prevenis a man of average
Intelligence and ordlnary prudence, acting under normal circumstances, without
negligence or Inaction or want of bonafides’ as held In the case of Azad| Bachao Andolan
Vs, Union of Indla 2001 (116} Taxman 249/262 TR 471 (Delhl). Further, It Is evident from the
record thal the Appellants had not shown the taxable amounts In thelr ST 3 retums filed wilh the .
depariment during January 2009 lo December 2008 aven though they received laxable

by them In the light of Hor'ble Gauhati High Count's decision in the case of Magus Construction
(P) Lid = 2008 (11) 5TR 225 (Gau) and Board's Cireular No.10B/02/2009-ST di. ?9‘01.2009. bul
the depariment had issued subject show cause nolice not accepling their contention.
Tharefore, It is eviden! on record that their bonafide balief for non-payment of service lax Is
defealed. Further the case law cliad In their lelter is distinguished by the Hon'ble Punjab &
Haryana High Courl's declsion in the case of G.5, Promolers Vs, Union of India reported n

tax contrary to the statutory provisions, Adhering lo the ratio of Ihe abova decision, there is
nothing on record to show that the Appellants were prevented by reasonable cause for non-
payment of service tax 1o entile then, for grant walver of penally under Seclion B0 of tha
Finance Acl, 1994, |t should be kepl in mind that under Secllon 80 of lhe Finance Acl, 1994,
where the person / assessen succeeds in proving reasonable cause for failure |o pay service
tax | penally may be walved altogether. Bul such is not lhe siluatlon In the instant case, The
Appellants had not proved reasonable cause for nan-payment of service lax as required under
Section 80 of the Finance Act, 1994 in as much as (his |s not the first Instance but Itis & case of
repelition of defaull. Considering the gravily of Ihe offence, I hold (hat their case |s not a fit case
for walver of penalty under Seclion 80 of lhe Finance Act, 1994,

para 22 of the impugned order, had Feld that neither they submilled that VAT amount has also
been Insluded in the gross amoaunt nor they had furnished befare him any evidence Ihat they
had pald VAT. However, the appellants had submitled that there is mistake In quanlification of
setvice demand for the two pericds viz from Jan,2010 (o Dec,2010 Ihe service tax lo be
quantified on the valua of Rs.5,02,32,000/- but not Rs.8,50,27,000/- and similarly for the period
Jan, 11 to Dec, 11, the service lax be quantified on the value of Rs, Rs.5,40,40,637, They also
cantested thal an amount Rs.7,45,624/- was paid on 4.6.2011 and disclosed In (e 5T-3 returns
filed Tor the period and Rs.14,50,000/- was paid vida Challan dated 9.02.2012. Therefore, lhe
lower authorily is direcled o ascertaln the faclual position lo re-tuanlily he service tax payable
(2Mter deducling the service tax pald il their claim Is corredt) and extend the benefil if they are
found olherwise eligible for the same and an opportunily of personal hearing may be given lo
the appellants before this limited maller is decided .

T With regard lo the quantification of service lax, it is observed that the lower authorily vide \

12 With regard to Imposition of penally under Sectlon 76 of FA,1994 Ihey are liable for
Imposilion of penally as imposed by the lower aulhorlty howaver, the penaity Is to be reduced to
Rs.100 from Rs,200 with effect from 8.4.2011, thus the penalty Imposed under Sectlon 76 is
modified to Ihe above extent, With regard to Impositon of penally under 77 of FA, 1994 by the
lower authority as penally under Section 76 has bean Imposid there Is no nesd of penalty under
Seclion 77, The impugned order passed by the lower authority Is modified lo the above exlent,

| Yoio
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13, The appeal is disposed of in above terms, 7

n\vhl
(Dr.S.L.Meena )
Commlssloner (Appeals-l)
Customs, Central Exclso & Service Tax
Hyderahad

To,

1. M/s.Alpina Estates,

5-4-107/3 & 4, 2™ Flaor, .

MG Road, Secundeerabad-500003,

2. The Addilional Commissioner of Service Tax, Hyderabad-il Commisslonerate.

Copy submilited to,

1 The Chlef Commilssloner, Customs, Cenlral Exclss & Service Tax, Hydersbad Zone,
Hyderabad.,

Copy to, o

1. The Commlssloner, Customs, Central Exclse 8 Service Tax, Hyderabad-Il Comrnlssionerale,
Hyderabad,

2. ShilV.8.Sudhir, C.A, M/s Hiregange & Assoclales, ‘Basheer Villa', D.No. 8-2-266/1/16/B,
2™ {lgor, Srinlketan Colony, Road Mo. 3, Banjara Hills, Hyderabad-500 034,

3. Masler Copy.
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0.1.0./No. 49;2012 Adin(STIADC
OR No.62/2011- AﬂJn(ST}ADC & 51720 12- mun(sq YADC

: { + :
Sub: Service Tax - Offence }; Cage agginst M/s. Alpine Estates — Non
payment of Service T on taxdble services rendered — OIO Passed
— Regarding. : | o

i | "\\-:E***
r ' | I

M/s. Alpine Estalcs, B4 187‘/3 & 4, II IMloor, MG Road, Secunderabad -
500 003 (hereinafter 1hfcrred{a8 Par am}mnt /| assessee , in [short) are engaged
in provu:hng worlks conLract service. M/s' Alpine If.statds is a registered
partnership firm rard. got themselves ‘registered ‘with the department for
payment of service tax with. STC ND!AANFAS:ZSOFSTOOI |

2.° A Show Cause’ Notlc-e wdf: I—{IQPOR No .82/20104 ‘Ad_]n( T) dt. 16.6.2010
was issued for the pcuod from’January 2009 to December:2009 involving an
amount of Rs. 31,10,377/- includiflg cess and the same has been adjudicated
and conﬂrmed v1dc Order-In-Original No:44 /2010-ST dt. 15‘ 10.2010. Further,
thé assessee has gone an. appeal and the same has been dlsmmsed vide OIA
No.08/ 2011 (H- II) dt. 31.1.2011 by the Commismoner (Appeal), Hyderabad, The

present ,notu:e is 15311&(:1 in scclucl to the samc for lhe penod from January
2010 ‘to Decemberi2010, |

3. As per.chi;lon]65 (105)1 (zzzza) of the I_‘mancc Act, 11994 defines ‘that

'taxable service means anv sérvice provided or to be provided - to any person, -

by any other person, in'relation to the.execution of a Works contract, excluding
works contract in. respect of roads, .airports, railways, transport terminals,
lmclgcs, tunnels and dams'.
EJilJlduH.llluu For (he purpobcs’of this sub cle{uae "works contract" means a
contract wherein, 4= l .
(i) - transfer ufpmpert Y in goéds Involued in thle executlon of s,uch contract is |
' Ilemable to tax as sale of goods, and .
(i)  [such cuntrrlmr is for the p rposes of carryir g out, + 1

1

" structires, whether pre-fabricated orotherwtse, .... I.

] (b); construction of a new building or a ciyil stm¢ture or f.ElpClrt thereof, of of a

pipeline or conduit, primariky for the purposes df comierce or industry; or

(c) constriction of a new residential ¢o

(d): completion and . fi mshmg sem:ces

' rest ratton of or smufar services, in p’

(&) turn ey prq;ecrs mclﬂdmg enqrm_s’er;n

i comr!-usswmng (EPC) projects." i .

4, As per Section , 65[91&] ‘of the. Finan¢e Act, 1994, "Rqsidential
Complexl meansEany complex’ compnsing of =

(®). er ection, commtssinn.ling or msta!latzogit of pl nr machinery, equtpmeint or -

lex or'a part thereof; or

repair, .alteration, renovation or
lation to (b) and (a; o

g, brocuréement and tonstruction or

(i) : a building or buildings, having mnre han-' twélva reqidential unitS'
C (i)' jaco mcn area; and - ' "
(iid), on¢ or more of facilities or services such as park, lift, parking
space, commumty hall; common wét=r supply or efﬂueni treatment
systen. g ; |

located within the premises and the’ layout of slich premisesis approved by an
authority under any law for the time being jin force, but does rF)t include a
complex which is constructed by a person d1mctly engaging any Ether person
for designing or plannmg of the layout; and thc construction of sich complex

is 1ntended for personal yse as remdence by suéh persomn.

l
5. M/b Alpine Estates regmtered with the service tax dep&:tment and not
dis chargmg the service tax liability properly and also not filing the ST-3
returns, which are mandatnry as| per Service Tax Rules made there under. On
venﬁcathn of the records, it is found that M/s Alpine Estate have undertaken
a single |vcr1turc by name M/s Flnwm Héights located at Plot No:3-3- -27 /1,

! Page 2 of 12 LR
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. O.LO.No.49/3012-Adin($TIADC . S
OR No.62/201I-Adjn(ST)ADC & 51/2012-Adjn(STIADC

Mallapur Old Vilage, Uppal Mandal, RR District and received amount from

customers towards salé of land and agreement of construction of 102 houses
for the said period. Further, it is found that they have not filed ST-3 returns
for the said period, = ! Y o -

. . . o

6. 'Furthc:r it is.made clear on 01.02.2010 by Sri A. Shanker Reddy, Deputy
General Manager (Admn) autl;orikzcd-rcpresenl;ative of the assessee , that the
activities undertaken by the company are providing: services of construction of
residential cdmplexes and also dtated that initially, they collected the amounts
against booking formy/, agreément. of sale. At the time of registration of the
property, th am;i"hr;ts] receive '1111 then will be allocated totvards'Sale Deed
and Agreement of Cgt}_'f.tr_z_.fcho :| Therefore, service tax-on amount received
against.Agrealment:' of qugstluct on portion-of the amqunts-.:tu%ards agreement
of constructipn is "aid 011 receipf basis. The.Agreement of Sal constitutes the
total amount| of the land/semi inished flat with undivided share of land and
value of ¢o struction! “The. s llg ‘deed constitutes a condition. to go for
construction |with the !builder, Alc_cordihgljr,* the constmctio:%r agreement will
. also be.entered immediately on f]zllf{i‘" same date of sale déed. Allithe ptocess is in
- the way of salé of gnnst[ructcd uhit as per. the agreement of sale but possession
was given in two phasés onelis ]Zk
land'and ath. roneg is compléted 'linit: This i$ ‘commonly adopted P
raqu;ired for gi'ettin€; _loac!i_s fromi:thé banks", v i

ocedure as
|

. ‘ As per-the g}(clu'?;on.lprovi:r__led' in, Section 65(91a) of the Service Tax Act,
the residential complex does not include a complex.which is constructed by a
persopn directly. engaging .any gther. person . for designing cf)r._' planning of the
layout, and the construction of such’ complex is inténded for personal use as
residence by such ‘person. Here" personal luse' includbs permitting the
complex for use| as ;};‘esi_dencé"' by another! person ‘on rent ..or without
consideration. If ig furtlh'cl_' clarilied in para 3 of the Circular No.108/02/2009-
ST dt. 29,01.2009'f the. ultimate’owner enters'into-a contract for copstruction
of a' residential complex- with!-a pro,moter/l?ui_lder/dé'vc]dpcr, who himself
provides service lof design, _ﬂlanninfg and. cu‘iﬁstructioh;- ‘and after such
construction.the 1ltimate ownet receives, such! pioperty for ‘his personal, then
“such activity'is not liable to service:tax. Therefore; as per the exclusion clause
and ' the clarification [m,en_tion'cdj above, if ‘a’ buildcr/promo’gcr'}dcveloper
construction entirk complex for bhe person for personal uge as residence by
. such person wduld ‘not . be Subjected - tb service tax, Further, the
builder/ promoter devél:oper 'n§r’mal_ly--¢nter5-_! into construction/completion

agreement after ¢ ccution- of -sale deed, till the execution of sale . deed - the
property remains lln the name of the builder/ ﬁromcter[ developer and services
rendered thereto are self seryices!- Moreover, stdrp duty xii!l be paid on the
value consideratidn .shown in the. sale déed.""l‘h@fefm‘:é; there is nd lévy of
service tax on the. dervices rehdered till ‘sale deed, ie on the value
consideration shown in the sale deed. But, no,stamp duty will be paid on the
agreements/contract against which they rﬁ’:ndar services to the customer after
execution of sale deeds! There exists the service provider and service recipient
relationship between the builder/ promoter/developer and the customer,
Therefore, such . servides against agreements'of construction are invariably
attracts service tax un{:ller Section 65(105(zzzza) of the F‘f'nan:'cc Act 1994,

8. As per the definition of " Résid'én'l'_ia,'l Coniplex” ﬂ:rovi_ded under: Section

65(91 a) .of the Financé Act 1994, it constitutes any one more of facilities or

services such as ‘park, Iift, parking space, community hall, common water

supply or effluent 'trcat;?aent system. The subject venture of M/s Alpine Estates

qualifies to be a residential complex as it contains more than 12 residential
| '

[ I

i
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: e
units ‘with common area and common [acilities like park, common water

supply etc., and ‘the layout L was ai}provaézll by HUD A vide permit No.
14014 /P4 /PLG/H /2006 dt. _2-313.2;]0'7.;118 seen from the records, the assessee
entered.into 1) a sale,deed for salg of undivided portion of|land together with
semi firished portion of the flat and 2) an agreement for .construction, with
their customers. On execution of ithe sale deed the right, in a property got
transferred to the customer, hencé the construction sewiéc__renderEd by the

assesses thereafter tq‘-their clistomers under agreement of construction are

taxable 'under Sérvige tax -as ‘there cxiﬁts service . provider and receiver
relationship between them. As ther involved the transfer of property in goods

in execq:tion of thg: said congtrijction agree{'ncnts , it appsaris that the services
rendered by them after execition of sple” _

construgtion to each of their c_ustt'?mer_s to whom theland was already sold
vide sale deed are taxable seryvices under wolrks contract seryice,

9, M/s Alpine i Estdtes, Hy(jcrabacl vide-l— their statement received in this
office o} 22.4.20]1 has submitted the IF]@.tE—’iSB amounts received for- the
period from January 2010 to Décember 2010, {The total amqunt received is Rs.
85027011/ agairst agreements of constrij_ipgion during the period and are
liable to;pay servige tax including cess work s out to Rs. 3503113/- and the
intcrcst'-;at'approg‘:ﬁiute rat:ei:*l. unfi:‘ler Works Cc}rILL'[rai:t-Scryicg‘ rgspectively, !

\ 5 i

10. M/ s Alpine 'Estg'tes,, ,Hyc]t!:rei.bad are Wellll aware of th provisions and of-

liability ‘of service tax on receipts ‘as regult of thes¢ agreements for
construction and have not assessed and paid service tax properly with an
intcntioq to evade payment of Service Tax. The} have intenti nally not filed the

8T-3 returns ‘for tl_ifllﬂ said period. Hence, the service tax payable by M/s Alpine

Estates, ! appears to be recovered. under SubsSection ‘(1) oﬁ Section 73 of the

Finance Act 1994,

i I
“

. | o |

11.  From the foregoing, it appears that M/s| Alpine Esta‘tlrs, 5-4-187/3 i& 4,
II Floor, MG Roagl,,_ Secunderabad-3 have conty vened the prrwisions of Section
68 of the! Finance Act: 1994 read with Rule 6 ,0of the. Service I ax Rules, 1994 in
as much: as they have not paid the appropriate amount of i’sérvise tax on the
value of the taxafnle services and Section 70 of the Fihance Act 1994 read y/ith
Rule 7 of the Service. Tax Rules 1994 ih a§ much'as- they have not filed
statutory returng for the taxable servicés rendered and alsqlr did not truly and
correctly assess the tax due on the services provided by them and also did not
disclose fhe relevant details/information, with| an intenit to;evade payment of
service tax land are liable for recovery under: ‘ovisions'to the Se¢ tion 73(1) of
the Finance Act {1994 and thereby they ha rc'Fd"regl thf"rmsel es liable for
penal actjoh undgr Section 77 &76 of the Fin i .

celAct 1994

12.  Therefore, M/s Alpine Estates, ETIYdP.rﬂibl d , were required to show cause
to the Addl{tiona_ Commissioner. of r_Custom‘ﬁ; Central Excise 8&|Service Tax,

Hyderabad-Il Commissionerate, Hydérabad, a¥ fo \:;vhy:-f

@  an amount of Rs.3503113/- ( Ri

thousarid one hundred thirteen onl 1) including cess should not be

demanded on the works contract sérﬁnc:e;mdgi; the Sub-Section (1) of

Section 73 of the Finance Act 1994 tor the period from January 2010
: T

to Deceﬂiber 2010; and :

(i) .I;nterest is not payable, !:éy them on the amount demanded at (i) above
under Section 75 of the Finance Act 1994; and- .
: , | h

(i)  Penalty should not be 'imposed on them under Section 77 of the
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Finance Act 1994 for tlle‘contravenuon of Rules and provisions of the
Finance Act, 1994 ancl

(iv), Penalty should not be imposed on;them under Section 76 of the
Finatice Act. 1994

13,

Al pf,‘['SOHElLIIE‘EI"lH was held on' 16.08.2012. Shri Jaya Pralkash,

Manager (Accounts) along with 'Shri SL]der V. 8. and Sri Harsha, Chartered
Accountants,: appealed for - the ?sonal hearmg While reiterating the earlier

submissions |madé in. their repl:
following submisbmns
periodical sHow dause| notice

to show ‘cause notices, they have made
In jaddition the assesseg’ has’ stated that one more
Hith O.R.Na:51 /2012-ST dated, 24,04.2012

covering the period January, 2011 to December, 2011 undet similar issue is
pending adjudlcatlon and’ requeétéd to adjudlcate the same with this order,

@)

(i)

(i)

" that the Finance AJ:LI 1994 was amended by th

. from

: Finance Act,
010 to infroduce h “explanation to .Section 6 (105)(zzq] and
ection’ 65(105)[zzzl )i Clause: [zzq] relates to a s rwce[prowded
or to he prcv1;ied tog - pexSon by a.ny other pe1 son in- relatxon
L commmc ’-usrtrlai construction ; and causc (zzzh),

rvice in r=1at10fq to|the constxuctlon of a com lex,. loth bear
tilc folfow'mr gxplana‘- on: _ L

a2

Explanation —: For-tlie purposes of this sub-clause, the consmzcnon of a
new bdt!d.mg whlch is|intended for sale, wholl y or partly, by a builder or
any person authanzen by the buzlder before, during of after construetion
(except|in cases for wihiich: no sum is received ﬁom orion behalf of the
prospective buyer ‘by the buu‘der or the{pe!son authorized by the builder
before E;ant of comp!etmn certiﬁpate by the authority vompetent to issue

. such ¢ rtzj‘cate unde any, law: for the. time being lin foree) shall be
g {

deemed to be service promded by the bluu!der to the bdye:

Nolicce furthcr submlts that reliance is place on Mohtisham
'Complex {P) Ltd. v, ¢CE 2011 (021) S,T.R. 551 (Tri-Bang) wherein it
was held as under- :“The’ deemm prouzsmn would be applicable
on!_;ﬁam 1 -7-2010.0uf attcntion %a‘a 4also, lpe:en taken to the texts
of cerlieun othcr Dxpl ahons ﬁgmmg under Sectlon 65(105). In
some of" these: E}qﬂ ations, thére is ari express mention of
reLrospechc effect. 'I‘herefore, thqrc appears th, be substance in
the léarned counsel’s argument; that the dcemmg provision
conlaxved in:the explanation’ added to Sebtmn 65(105)(zzd) and
(zzzh) ‘of th1c Fmam;.e Act, 1994 will have onl prospective effect
=7~ QGIO.IAppm ent!y, prwr to thzs date, a builder cannot be
deemed tolbe seru:ce prov;de: provldmg any iservice in relation
tomduﬁtr; /commercml or I‘E‘.Slden[‘.l
buyers of tl-‘ua pr operl.y..

Noh(,ce furthex submits thatl Circular 1/@011- 8.T. 15.2.2011
issued, by Pune;Commissioner ate it has been clarified as under:
"Reprrjsemat;oqs

clar 1fldatmn par{zcularly for - advanée paymcnts for services of
Constguctlnn of Residential Complcx’ rendered after 1-7-2010.and
also for se;mce tax| collected by buj!deis éven! where no liability
exists, It ig| hereby clarified that wheére services of construction of
RcsldentrﬂLComplcx were ! rendered prior to 1-7-2010 no Service

Tax is Ic'\uI ble in

f[erms of Para 3, of Boards Circular number

|

i

! )
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(iv)

- (v):

(viii)

- December 2010,

: ! I ' ¥
0.0 NoA9/2012-Adin(ST)IADC -

OR No.62/201[-Adjn(STYADC & 5 I!FUIE-Adjn(ST)ADC
108/02/2009-5.T., dated 29-1-2009. The Service of Construction
of Residential Coﬂ-‘nplax would  attract service tax from 1-7-
2010.Despite no, service tax liahility, if any amount has been
collected by the buiEier as “Service Tax” for Services rendered prior
to 1-72010, the same is required to be deposited by the builder to

the. Service. tax'jclti'apcgr'nnent. Builder cannot retain the amount

collected as Service Tax. m—
Without prejudice fo the foregoing, Noticee supmits that taxable
value tinder the worl contract sérvice is that part of valué of the
works , contract which is relatable to scrvices provided in the
exccut‘ion| of a ;_W:Orks contract, For tlﬁs purpose, valuation
mechanism has been ‘provided, urider Rule 2A of the valuation
rules.” However, an option is given to .gssegsee to opt for a
compo_l'sitidn schemg. that' composition scheme| is not mandatory
and if he chooses:not to opt for tljé_said scheme, service tax can be
paid under Rulé 24; ibid. Therefore, ‘the said nofice is invalid in as
much as if, imposes the ‘compositiop scheme on the assessee.

, N_otict:'c su}ﬁmité "s;ssuming- But nqtf admitting Service Tax, if any is
payable "under "the head Works : Contracf, the value of worles.

contract must <_bfc.‘!_d_etcr1ni_ncd.'a§ per ‘Rule- 2A of Service Tax
(Determination’ of Value) Rules, %006. Noticee; submits that the
impugned SCN hgs been, passed with revenue bias without

appreciating the statutory j::rovisiian, intention- of the same and

also the phjective of the tranaacetion/activity/ agreement, It is

‘unréasonable to hold th;it_matcl-'i__al value; is nil in any construction
“activity merely on' the: ground. that: material value has not peen

;furnis_lj;,uj:gl by notjceg in his corresg ondence"datqd 22.04.2011, the
same was not furnighed as it wasinjot asked. for {y the department,

therefore it does npt lead to. d condlusiorn -thgt the same is nil

-withdult beihg given' an ‘opportunity. of being ‘heard: Noticee shall

.subnlit the material. Consumption [for the period January 2010 to
. . H |

L

| Naticge further submits that Wlhl'l(f:]'f:r the' Valye ‘of Wlbrk Contract:

|Servige shall is determined as' per| as per Rule!2A of Service Tax
i (Determination .of, Value) Rules, ; FOG‘-, he shall also We entitled to
[utiliz_g: Cenvat Credit on Inptit se 1L;es- and Capitpl goqgds.

[Noti_c' e .sub‘fnits_‘that-Iasm.njﬁ_ing" b not-adrhitting servl'ca tax if any
lis paﬁablc and, the benefit of. Rule: 2A, ibid is not available for any
-reasony service'tax payable under| composition {scheine at 4.12%

‘can- be’ paid by utilizing the Cenpat Credit in respect of Input -

|services and Capital . goods. Howdver, impugned noltice has not
considered the same before arriving at the, tax -liability and such
‘notices isstied miechanically with révénue bias should be set-aside.
1 .

Without prejudice to the foregoing, assuming but not admitting
Noticee submits for the period Jahuary 20_,‘;10 to December 2010,
the SCN has claimed amount of Rs.850i27 Lakhs are taxable.

. However, noticee fails to understand howilthe“sm’d amount has

been arrived at. Out of the total receipts iof Rs, 1170.98 Lalkhs
during the period January 2010 to December 2010, Rs,377.11
Lalchs is received towards value of sale deed, and

ba
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(ix)

(%)

(xi)

(xii)

(xiii)

(xiv)

“to jmpose penalty.
- when therd is a‘tecl

|
o i b ;
C 7 00,0.No49/2012-Adin(STIADC
OR Na.62/2011-Adjn(ST)ADC & 51/2012-Adjn(ST)ADC

Rs.211.55 Lakhs' taxes and other charges which shall not be
leviable tojaervice tax. An amount of Rs.582.32 Lakhs has only
been . received towards Construction _agreement. Therefore,
assuming but not admitting, service tax if any is payable should
be Ieviec,l"c]-:ﬂly-on amount of Rs,582.32 and not on the entire
amount as|envisaged in the notice.

Noticee sﬁljnmit's that penél_ty under Section 77 for failure to submit

the returns is not right in'law as they have filed their half-yearly -

returns in form ST—%.I'IDI' the said period. (Copy-qf%the S’JT-S returns
enclosed). Hence, pﬁalty on this count should be'set-aside.

‘ . . i . N . o .
l\{loticeg further sub _
attract perjalty, The|Supreine Court in the case of Hindustan Steel

HOF{'SS&_[ 978.(2) E.L.T, J159 (S.C) h Id that an order

1. State o .
‘ij:nposing penalty forfailure to carry out the statutory obligation is

¢ result (of quasi| <. criminal’ proceedings and penalty will- not
-ordinarily ibe. impdsed  unless * the party obliged etther. acted
leliberately in defiayite of law or was, guilty of cbtldu_c_t icontentious
or cii_s}}one‘;j:t‘o‘(-'_aete 1l in conscious disregard of its b!igarfon.Pcnalty
ill not' alsa':bk 'tlxlipdséﬂ-‘i for failure t_(}--perflzn_-ri a statutory
0] iigatjiqn,i{s a, matteér of discretion of the aqthorigy'to He exercised
judicially and: on a consideration of the relévant circumstances,
Even if & minimym [penalty is prescribed, the authority competent
ill" be justified in refusing to impose penalty,
£C _ﬁ;iﬁ:’al or judicial breach of tHe provisions of the
Act or] where: the reach flows from a hona fide belief that the

offender is ot liable o act in” the' manner prescribed by the .
. S : .

statute, |

A . . ' t [

Noticee further no [evidence has been brought' 6n record by the
lower 'autHarity to {prove contravention of ‘various provisions of
Finance Ac%t_, 1994 by the noticee only with intent to evade the
payment’ of service tax. In this séenario, imposition - of penalties
upon themiis not justified. In this eéa’rd Appellant places reliance
on the decisions in'the case of'In Eta " Engineering " Ltd. v.
Commissiorier: of Central Excise, phannqi - 2006 (3) S.T.R. 429
(Tri.-LB): =1"2004- (174) B.L.T, 19 (Tri.-LB). CESTAT, Northern
Bench, New Delhi ‘(Larger Bench]i held - Appellants being under
bona fide doubt regirding their activity whether:covered by’ Seryice
tax o not; there existsreasonable . cause . on | their part in not
depos_ll_ting Service tax in time- penalty not imposable in terms of
Section 80 6f Finance i&ct,-lgg?. M P2

In the case of Ramiakiishna Travels Put Ltd- 2007(6) STR'37(1vi-
Miim) wherein it was Held that!in the absénce of any' records as
to suppression! of- facts, then |bona ifide belief!is a reasbnable
cause ‘under section 80 of the Finance Act, 1994,
1 I ' | LI .

Noticeg further submits that where the -interpretation of law is
required, penal provisions cannot beiinvoked. Also in the case of
CCE us. Ess Kay Ehgineering Co, Ltd. [2008] 14 STT 417 (Neww
Delhi + CESTAT) it was held that: ‘It {s settléd position that when
there is a c{ispute of interpretation of provision, of law, the penal
provisions (cannot |be involed. Therefore, the Commissioner
(Appeals) n;ght!y sef aside the penalty.” Hence penalty is not

1
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: applicable in the instant case where there have.been confusions
: as to applicability o service tax, classification of service etc. and
law has very much peen unsettled; 'y
! |

(xv)  Withont prejudice { tl}e foregoing, assuminé but not admitting

. that gervice tax: oh said service is payable, | Noticee further

submits that Penalty 1;111;113'_'1' Section 77 and Sgction 76 of the
, ' . Finange Act, 1994 ‘should. not be imposed As there was a .
;- Teasonablé cause: IOJ'-‘thfﬁ said failure. !

I 1 | N
! . ; o . U
Similarly, with.regard to slhcwé cause notice O.R.NO.SI1(2012~Adjn.(ST],
dated 24_!; 04.2012, covering the eripd.January 2011 toPecember 2011, they
have stated as follows:!- 1 = LB W

() Noticee submits thal for the period January 20£1 to-December,

2011, the show cause notice hgs ¢laimed ‘that entire receipts of
; Rs:11,78,17,845/- ‘are taxabls,: | Out of. thd: said amount,
* . Rs.5,66,66,170/- iél received towifrds value of sale deed and
Rs.66,11,038/- ig towards faxes ahnd othercharges which shall
not ba:-lcviable. to service tax. An amount. of $.5,40,40,637 /-
has only . been rreeived  towards - Con.;atmclribn agreement.
. Therefore; dssuming but not admitting, servige tax if any ' is
. - payable. should. be flevied only on; amount; of Rs.5,40,40,637//-
. and not on the entire amount as ervisaged in thé notice. !

(i) i Noticee further subtijxfts that. ser;vioe tax' is to be levied on
. . Rs,6,40,40,637/ . Thus, tlic servide tax liability|shall amaunt{to .
f' ' Rs.22,26,474/-. -Out of the said| amount, Rs 7,45,524 /- was
_ .- .- paid-earliér t‘_q_thej issuance of notice and -agknowledged the
, - /same, jin the subject . notice and jRs.36,958/- was paid py
-+ utilization .of Cenvat Credit’ and (the balance off Rs.14,50,000/-
~ was paid vide Challan dated ,'QQ.Q;!.ZQIQ,, Therefore, the entire
+ ;liability shas been discharged! by |the Noficee jand henc‘e, the
j'_lnutic:‘is required to be set aside. i. L | ’

i
i i

DISCUS_SHN'& FINDINGS: S SETR A

- & e :
14, 1 hév;e carglully, gor_xé through the rjcg:%J_;st.,Of the case, the documents
relied upon for issue of show cause notice jand writtén & oral| submissions
. made by 'It}if: assgssee. There are two show cause notices .on the same issue
covering different; period. As the issue involy d is same,. both.thg show cause
notices'arg proposed to be adjudiggtcd'iby g.corhmon order, the details of which
are as Llnr']éir:n _ 29 S ; '

S.No, | i SCN No. & dt_ate , Pe:iicrd c_overed N %if;::flg;};
1. | OJR.No.62/2011-Adj (ST) GrX January, 2010 to | Rs.35,03,113/-
dtd,23.04.2011 ‘December, 2010
2. | O.R.No.51/2012-Adj (ST) Gr.X 'Janu:e;l'l_'l-_y, 2011, to | Rs.48,33,495/-
dtd 24.04.2012 . B December, 201 S S,

15. - 1find that these are periodical show cause! notices. 'The demand
for the past period was confirmed vide 010 No0.44/2010-8T dated 15.10,2010
and the same was also upheld by Commissioner (Appeals) vide OIA
No.08/2011 H-1I dated 31.01.201 1. ‘Respectiully following the decision of the
Com_missi ner (A), I hold that demand of Service,Tax is sustainable.

Page 8 of 12
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16. Admittedly,” the assessée has éxecuted a residential complex
project having more than 12 flats and layout.of the project was approved by the
civic authorities, Therefore, the project satisfies the definition of ‘residential
complex’ as defined in ;thc statute

17. Various flats hayve been ‘sold by them to varjous customers in two
states. First, they haye executed & ‘sale deed’ at semi-finished stage by which
the ownershib:’of.’t_he; semi-finished flats' was transferred to the customer.

. Appropriate stamp duty was paid on sale deed value. No service tax been
demanded on the s e deed \_Jaiu_e, in the light of Board’s Circular dated
29.01.2009., After ‘execution - off ‘kale deed, they have entered into another

agreement with the customer for completion of the. said flats 'and ithe service -

tax demand i$ confine 1 to this ag i:_:-':r_nenl:; !
| .
18. . The second ‘agreém
called, involve supply df materia
stage of completion, As it is a/co z‘;ipo_sitf: contract involving labpur and material,
it clearly satisfies the !dz_:_ﬁ;'iit.ig':. { “Works Contraot Service |. ‘Therefore, the
classification [under work coritradt service and’the same shall, be preferred in
view of the Section @5%‘ of the A¢t. Thé Board vide Cifcular No:128/10/2010-
ST dated 24.08,2010; 4t phralz ‘fé.éls_;ca clarified as under, | = |
H . 1 1 '

| Y i .
etit, (written or oral) and by hatever name is
hnd labour to bring the semi-finisHed flat to a

Q. The matter has iyeeri exq__rrfﬁgd, As regards the classificatlon, with effect
Sfiom “01,06.2007 when ‘the' nel service 'Works Contract’ serice was made
effective, classification. of aforesaid services.ivould undergo d thcmge in case of
lang term contracts even thpugh part of the service was classified under the
réspective taxable service prior|to 01.06.2007.. Thisis because ‘works contract’
describes the, nature of the actiwity more specifically ‘and, therefore, as per the
; p{ouf_lsfons of section :'FSA of 'th m‘nan__x:;e_ Act, 1994, it would be the appropriate
classification Jorthe _g:;art of the service provided {ifter that date."

h i Pl i : 3 ' ) 1 :
19. { Reliance is also! placed. dn the, decision of the Authority on Advance
Ruling in the .caée.,u[,-HAREIEFIS_I—_INA' ‘DEVELOPERS-2008 (10} S.T.R. 357
(A.A.R.) wherein it has been hel {-as under:- ' -

i | . | i :
Advance Ruling (Service tax) - Works Contract seriice - Sale of plots to prospective
buyers and construction of ‘residential units .under worlest contract - Applicant
contesting liability on the-groynd that impugnéd works contract is for construction
of individual |r-es:’q!¢nt£m 'uﬁ"ft! and not for rl.‘es_;'dentiqf' complex -+ Condition on
- transfer of property in goods leviable to sales tax satisfied, - Records indicating
. construction df at’least 12 frésidential unitsl with common, facilities and same
" covered unc!e'i‘ ‘residential complex’ as per. brovisions .- H}'prks contract not for
construction of ;’sa?citedl house but for common facilities alst - Impugned activity
covered undes. Worls Contract service = Sections 65(91a), 65, 105)(zzzza) and 96D
of Finance Act, 1994, - Individuial housesi built through {vorlls contract have to be
viewed as parts of a residential complex. rather than as stand alone house.
[paras 1, 6, 7, 8 K i ' |

In view of the above, I hold that the ifnpugnedl activity is classifiable
" under ‘Work Contract Service’. - '

20. The have further submitted, that composite scheme is not mandatory and
service tax can be paid!'under Rule 2A. It is accepted that composite scheme is
optional. They have not furnished the details of -material cost supported by
documentary evidence.In the absence of which, the demand of Service Tax on
the full amount without any permissible deduction of material cost would have

been very harsh on them: In this backdrop, the caleulation of service tax

i Pelge 9 of 12 |
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liability in the shobv cause ngtice at Comp051te rate is a beneficial act which
does not,make the show cause notice invalid. They have not submitted the

details of materials cost.for the relevant per;lod supported by documentary
evidences even now, :

21. Thf‘y have fur ther submxtted that they are entitled to utilize cenvat credit
on export services ‘and’capital gmdu and the.same has not been considered
before arriving at the tax liability. Bligibility to cenvat credit i IS governed Cenvat
Credit Rules, 2004, CrcdlL caﬁ be talken on the strength of valid documents on
eligible capital gooqs and mput services,'The. assessee has to: take this credit in
accordance with tl}e mles -T q de artmeni 15 not obllged o ‘determine their
cenvat crecht el1gxlq1hty while jdem dmg sef vice tax qn the taxable services.
Accordmgly, their cpnteintmn c{oqs not have @ny substancc i

22, 'Fhey have also contested the quahfzﬁaucn ofr dm and. They have

submitted that taxes ancl other; charges need o be detluct d. I find that the
demard of service fax has been made.after excjudmg the sale deed value. The

total amount collécted from a c;l.}stomer minus:sale deqd valye has been taken -

as gross amount c arged for the works coutracl: No otheri deduction ol‘, any

- amount collected under any hegd, “Whether, lancl development charges orl any

other charge s pem'usélble excelpt VAT.'Tt is; qclther their supmission thatVAT

- amount ha;s also. bf:en included |in the gross amount zior they have furnighed

before me any cwdence thal. they have palcl VA’I Accoxdmg]y, thexr contenhon
is re_]ected

23. PCl’ld].Ly is u Luwr.ulwu as Iwell as cleterrc;'n. measure Lo defeat recurr rnce
of breach'of law and also to cllscpurage non-compliance to t e law of any wilful
breach. . Of; course, just becalise penalty is prescribed 1that should | not
mechanically be levied following Apex Court’s decision| in the case of
Hindusthan Steel Lid: v. State of Orissa reported in 1978 {Q)L,L'i‘ (J159) (8.C.) =
AIR 1970 8.C. 253. Section 80 of the Act ha ing rrlade provision for exFuse
from levy of penalty under section 76 if the’ dssessee proves that there was a
reasonable causefor failure under that section|no other critéria is mandate of
Law to:exonerate from penalty The " submission of the -assessee does rnot

. constitute masonable cause so as to éxonerate them! tfrom the|penalt1es by

mvokmg section 80.of the Act. Reliance is plac_c%;l on the’ fo!lowmg dase laws:-

(I) © 2007 (6) SITiR, 32 (Tri. - Kolkatg).-CCE., KOL A’I‘A IVersus GURDI LEISURE
. PLANNER PVT LTD, :

() 2005 (188) E.L.T. 445 (Tri. —Chermal) TRANS! (INDIA) SHIPPING PVT. LTD. Versus
CCE., CHIENNAI-L. Jif ' :

() 2006 (1) §T.R. 320 (Tri. = Del} SPIC & SPAN SECURITY & ALLIED SERVICE (1) P.
LTD. Vershis C.C.E., NEW DELHT, -

24, Acco{*dmgly, I ho d that penalty, under 'I:'-'ectlon 76 is 1mpo able as they

- have contr vened the. provisions of law" d:-‘lsiplte adverse order passed by

COl’nI‘I’llSSlO]?CI‘ (A}bpcals) : . _ : o |

- |
28 Accordmgly, I pass the followmg order -1 _ ' I

1" ORDER . |

(@) In respect of show caiise notice O.R:No. 62/201 1- AdJn (ST) dated
-23 04.2011.

_?4
(i) Demand of sefvice tax (including Cess) of Rs_;‘?b ,08,113/- for the
period January 2010 to December, 2010 1smllf-reby confirmed

. under sub section (2) of Section 73 of - ]"mancc Act, 1994 against
. M/s.Alpiné Estates, Secunderahad

: . Page 10 of 12
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(ii)

(i)

(iv)

(b) In
24,

(x)

Copy submitted tax ", "=

(i)

0.L0. Noi9/2012-Adjn(ST)ADC ,
OR No:62/2011-Adjn(ST)YADC & 51/2012-Adjn(ST)ADC

I demand interest on the service tax demanded at (i) above under
section 75' of Finance Act, 1994, at the appropriate rate, from
M/s. Alpine Estales, Secundembad.‘

Iumpose a.penalty @ Rs,. ?00/ per rlay or 2% of such service tax
per month whichéver i is higher, for the period of default till the date
01' payment of Schnce Tax under Section 76 of lunance Act, 1994,
op M/s. Alpine stat es,  Secunderabad: However, the total amount
of penalty payable in terms -of section 76 shall not exceed the
sf:rvme tax’ payablc o !

| . | b
Illmpose 'L|pena]ty D ;Rs.l,OOOZ- under Section 77 of the Finance
Act, 1994, y '

the show cause riotxce issued vide O.R.Nd.62/2011 dated
2*3 04:2017 is aécor ;lmgly disposed off, ;

‘espect. of 'show- dause nqtice O.R..NO.SI/2012-Adjn;(ST) dated
4.2012, ; o ' B :

[5emand of; service raJx (1/c Cess) of Rs.48,33 495/ for the period

Jan. 2011 to Dec.2011 is hereby confi? ea u""&"er sub section (2)

of Secll.lonu7'3 of . |Finance Act, 1994 against M/s. 'M/s.Alpine
Dstates Sepundcral;ad

[ demand mterest UJL'I the service tax demanded at (i) anve, under
section ‘?5 of Finahce Act, 1994, at the appzopnate rate, from
M/s. Alpmc' Estates, Secunderabad.

I impose a penalty @ Rs. 200/- per day or 2% of such service tax
per month whichever is higher, for ‘rhe period of default till the date
of paymenL of Service Tax under Section 76 of Finance Act, 1994,
on'M/s Alpme Estates Secunderabad, However, ‘the ‘total amount

-.of pf:nalty ;p&yable m terms of sectlon 76 shall not exceed the

service tax payahle .

[ 1mpose a penalty of Rs.1,000/- under Sect1on 77 of the Flnance
Act, 1994 i

l
The sljow cause notices issued v1dc C.No.lV/ 16)’62/2012 -S. Tax Gr
X (OR1 NO 51/2012 ST) dated 24, 04.2012 is aécordmgly disposed

off.
ey
. : o (R malinS WARh
e ADDI'I‘IONAU COMMISSIONDR

/8. Alpine Esf ‘tes, )
5-4-187/3 & 4,4 1c1 Floor, o _
MG Road, C;ecundefabdd 500 OOS (By REGD POST ACK DUE)

the Comm{ssmner - Customs, Central Excise & Service Tax,
IIyderabad II C‘omrrmsioneréte, Hydérabad.

o I;al‘l
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. . 0.1.0/No. lezmz Aan{L[)ADC
: OR No.62/201 1-Adin(§TIADC & 51/2012- “Adjn(ST)ADC

A _l
(R i .
. -(Through the Suiierinténdent, Re{/ie{v & Tribunal, Service Tax)
Copy to : :
(ii)) . the Additional | Commismouer_ iOf Service Tax, Hyderabad-II
Com:rysm?nerata Hydex‘e\bad ' -

(iii the Assistant Comn‘nssloner of , Service Tax, Hyderabad-II
. Colnmisszbnerate, I-Iydcrabad 1-

(iv) the Supeimtendi:nl ofj*Custoris, Central Excr,se & Service Tax,
I

! : i Arrears Recovery, Cell, {-Iqrs Off’ ce, I-Iyderabad II Commlssionerate
i o Hyclembaﬁl :

(v)i  the Sup rmtendent pf Servjce Tax, Seerc Tax Group-X,
: IIyderaba -1 Commlssmnerate rHyclarabad |

(vi) Office copy/ Master copy'/ Sparfl; copy i }
4 R '
t 1 . o . _ ;
| S g l "o
i ;
1 ) 1 ,. :
! | i
. | . )
| 3 | i
F | : i
; : l |
i . 1 ;
’. . .g ‘L
‘ | . bl i
| - |
I P
1 . I
|
| il § | i
| B {
: | 3 |
i A 3
' ;‘]’«I 2 '
; ' i
i
i
| :
]l :
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OFFICE OF THE COMMISSIONER .6i?gugf6mé;,csnrm EXCISE & SERVICE
TAX HYDERABAD -IT COMMISSIONERATE LB, STADIUMROAD, & -

' - BASHEERBAGH, HYDERABAD - 500004 .
ORNo. '62/2011-Adjn (5.1 Ge X' - ' Dated: 2342011

47 SHOWCAUSHNoTICE

ANNL 10 6€_ r i/]f

W\

L A '

é,

' Subjiec_t':-Servjce Tax - O,ffénc_é“- Case against M/s, . Alpire »Eﬁml‘es =~ Non-payment "

of Service Tax on taxable sérvices tendered - Show, Cause Notce'. ~
- Regarding, . . ., L o O

AR L

.. M/s..Alpine Estates, 54-187/3 & 4. TIsid Flotit, MG Road, Seciinderabad ~ 500
- 003 (hereinafter referred as Parpmoutit ./ asséssge‘, ini ghort) are engagetl in providing

 works contract service, /g Alpine Estates:)iis a registered pai‘_,tpers}ﬁpf{hm and got.
ﬂxen;selves_::egiétergd_wim the dépariment for. payment. of sérvice, tax with STC No.

AANFA5250F5T001,
2. A Stiow Cause Notice vide HOPOR No: 82/2010-Adjn(ST) dt. 1662010 vas

. isstied for the peériod from January.. 2009 't Detember 2009 involying an amount of
 Re. 31,10,377/- intluding.césy, and® the samé hag T_Jeerl"'r:adjug:ﬁcatei aricl confirmed vide
- Order-In-Original No:44/2010-5T:dlt: 15,10.2010. Turther, - the! .assessee’ has- gohe an

. @ppeal. and the same has been dishiissed vide. OIA No.08/2011(H-11) dt. 31.1.2011 . by

the Cornmissioner Appeal); Hyderabad,. . The present notice is issued in sequel to the.

. saime for the period from January 2010 {0 December 2010, .-

8.7 As pey Section 65,(105) (zah) of thé Finance Act, 1994 defines tiat+ ‘taxable

servide meéans any dervice proyided or- to' be. provided - to. any person; by any ofher

“person, in relation to the execution of a Works contiact, excluding wrks .confract in

respect of roads, aitports, railways, fransport ill’%fmjﬂalé;_bﬁdg_éﬂr ti.t_q;;gis and dams’,

r

.Bxplanation: For the purposes of liﬁg sub-cldtise, "works . contract’ mieans a cgritract

wherein, -+ - .

".(i) - bansfer.of property in goods invélved in the exé"cu.tion of such contract is
-+, leviable to tax ag sale of goods, and’, ..., _ ST ; .

() - such contiactis for the 'Iiilrpdses:o:f' _‘_cei‘nyiz_';?gl éﬁt, -

gy LA 5

- (a) erection, ‘cam.riissionmg:orishig.@ﬂpﬁbnfnf plant, rachinery, eq“'il_ﬂmen.t '

- ‘orstructures; whe tﬁ'éi‘ﬁe—f_'abr!hqtéi‘qf otherwise- . ol
(b)  construction of & new.building or a civil struciire or a part thereof, of of

1 & pipeliné’ or: conduff,” primpily for thé pitrpoges of cominerce or
“industey; or SRR S

. . . 1. PN . . .
- (), ' conskriction of anewresidential complex or a part thereof; or

o (a) ‘éqmplﬂﬁnzi'au&- fmiahmg, :éiqryige:;,' TEpail; aliération, renovation or

-testoration of,.of similar séivices, in relation to (b) and (c); or

(® turnkey pruj;acta induding' en:g-i.neer_ing, procurement and construction
or commissioning (EPC) projects.” :






erecution of sale - deed. the’ property . .temains ‘in ‘the, name of the
builder/ promoter/ developer -and '}_r'sgfvi{_':esr rendered theréto are self services,

" Moreover, stamp duty will be paid or the Value considleration shown'in the-sale
deed. Therefore, there is no levy of service tax on the services rendered Hii sale
deed. i.e on the value consideration shown in the sale deed. But, no stamp duty
will be paid on the agfeements/contract against'which they render services to
the customer affer exectition of sale deeds, ' There éxists the service provider and
service recipient relationship between (fie builder/ promioter/ developer and the

customer. . Therefore, .Such sérvices against agreements of construction are

invariably attracts service tax under Sectjon 65(105(zzzza) of the Finance:Act
1994, - . ., a3 .

7. ~ As per li]e definition of “ l','{eaide.i}tigl 'Coﬁipléx’f' iﬁxqi}ided under Section .

65(912) of the’ Finance Act 1994, iE'ii;ﬁnls:ﬁL;iitgﬁ.:&ﬁji’o‘rlé'om more of fdcilities or
services such as-park; lift,, parking gpace; communify hall, commori wate supply

or effluent treatment gystem. The subject ventuze of M/s Alpine Bstates qualifies -

.16 be a residential complex as-it Contains' more, than 12 residential units with
. tommon drea and comymon facilitiés:like patk; common: water supply etc., and
the layout was approved by HUDA-vide permit No:. 4014/P4/PLG/H/20

Py

; 06 dt.
3 23'3.2007. I:I_I,-ﬁ"l'—‘- gl :,-_-f'li‘;ﬁu.:n :i.ie Ii‘f ” _é t‘_:"'e_‘! s .E‘. f )P ] ..d .fh(')l'. .;
» . sale of undi : o fiished portic s

fuction: %re,,emier?gfsiz.it.ﬂ
ition iof sale deed. :

2 i kwh,o
't works confract Beivice! -

8. M/ 5 Alpiné Estates,:'Hydq;;abaQ' ‘vidg their, Btgl;emgzlt_ received Iin-this

- office on 22.4.2011- has submittéd .the Flatiwise atnounts received for he period
o trom January 2010 . o * December 2010.  Thevifotal sambtint: réceived
wws?égﬁ?mn/" _against agtebménts of constru on' diming the. period and are

Iigble to pay seivic tHricluding: céss works:ouf to Rs. 35031137/~ . and the

b

interest-atl’apprépgmj:e' 'rémféé undéi':?wér‘lgg Cohtract B_Em}igs_::réppectively.

9, _ M/s Alpine Estates, Hyderabad are well aware of the provisions and of

liability of service tax on receipta’as refult of these agreements for construction *

and have not assesséd ang phid service tax. properly with an intention to evade
l:fayme:_i-tl: pf'S'e;vice Tax. ﬁThey hdve’ iri_tenti‘bna,lljr nof filed the ST=3 returng for
the said period, Henge; the service tax payable by M/s' Alpine Estates, * appears
to be recovered under Sub-Sectior (1) of Section 73 of the Fihance Act 1994.

.10+ From the foregoing, it appeats that:M/s Alpine Hstates, 5-4-187/3 & 4, 11
Floot, MG Road, Secunderabad-3 have conttavened the provisions of Section 68
of the Finance Act 1994 read with Rule 6 of the Seryice Tax Riles, 1994 in as
much as they have not pajd the appropriate amotnt of sérvice tax on the value of
the taxable services and Section 70 of .the Finance Act. 1994 read' with Rule 7 of

the Service Tax Rules 1994 in ag.much as-they have not filed statutory returns.for

the taxable services rendered and al‘sq,ﬂidﬂnot‘h:;ﬂy and correctly assess the tax

due on the services provided by them and also did not disclose the relevant
details /information, with an intent to evade pa 'ment of service tax and are liable
for recovery under provisons fo the Section 73(1) of the Finance Act 1994 and
theréby they have rendered themselves liable foi-penal action under Section 77 &

76 of the Finance Act 1994, : N

ppears -

ived ‘is -



3 As per Section 65(91&) of the Fmam:e Act 1994 ”Residenlial Complex
“means any complex comprising of <1 -

(i) abuilding or bulldmgs, hav1ng iore than twelve residentlal units; -
(i) a common area; and
(ifi) -any ofie or moie of ficiliticl o se1 vices such as pailk, hf # parkmg

space, communi ty hall; cummc:n water gupply or éffluent treatment
system.

located within the pmrmses and the Iayout of guch premmes is approved by an

authority under any law for thé time being in force, but does not include a

complex which is constructed by a person directly engaglng any other person

for designing or planning of the’ layoﬁt and the construction of such complex is

intended for personﬂl use as 1ES1dence. by such person,- . :

4. M/s Alpire Estates 1egiste1ed w1t11 the service tax dep'xrtment and not
discharging the service fax liabﬂ,lly properly and also fiot filing the ST-3 retumns,
which are mandatoty as pér Seivice Tax Rules.imdde there tinder. On vekification
of the records, it is found that M/s: Alpine-Estaté -have undertaken a single
veriture by name M/s’, Flower- I-Ieighfs ‘located at Plot No:3-3-37/1, Mallapuy
Old Vilage, Uppal Mandal, TR District ™ anid 1ecewed amotnt ffom cusiomers
towards sale of . land antl agreemnient .of constriiction of 102 houses -for the said

pe;:lnd Purther, it s found that they ‘have not.filed ST-3 returns for. the said
period,

5, Fm. ther it is made clear'on {}1 02.2010 by.! 811 A. Shankm Reddy, Députy
General Managex(Adnm) authouzed' 1eprEsentahve of the assessee , that the
activities undertaken by the company are providing services of construction of
residential complexes and also stated that - initially, they collected the arhoimnts

"against booking fnrm/agxeelnent of gale. At the 'time ‘of .fégistration .of the .

property, the amounts réceived. il then will be: allocated towards Sale Deed ‘and
Agieement of Construction: The:eforé -service tax ofi-amounf received against
Agreement of Congtruction pomon of the amounts -towards agieément of
constyiiction is aid 6n 1eceipt basis: lhg Agreement of bale constitutes the total
amount of the land/semi finishéd flat with undmded share of land and valté of
construction.  The sale;deed ccnshl-ukes a condition to go for construction with
the builder. Accordingly, -thé .construction agreerrient wxll ‘also be entered
immediately on the same daté of sale,deed. All the’ proeess is in the way of salé
of constructed unit as per‘the agreemerit of sale  butpossession was given in two
phase,s one is land/semi ﬁmsﬁed flat With undivided-share of land and other one

is completed unit. This is’ dnmmonly aﬂopted procedme as’ requued for getting
loads from the banks”.

6. As per the éxclusiorl providec‘x in Secudn 65(913.) of the Service Tax Act,
. the 1e51dentia1 complex does hot incl

ude a complex which is constructed by a
person directly engaging aity, other person fot designing or planning of the
layout, and the construction of stich coxpplex is intended for personal use as
residence by such person. Here” personal use” includes permitting the complex

for use as residence by another person on rent or without consideration. If is

further clarified in para 3 of the Circular No:108 / 02/2009-ST dt, 29.01.2009 if the
ultimate owner enters into a contract for constipction of -a resideritial complex
with a promoter/builder/ developer; :who "hirhself* provides setvice of design,
planning anél construction; "and afl:el guch constr uctjon the ultimate owner
receives such property for his pmsonﬂl; then such activity is.not liable to service
tax. Therefore, as per the exclusion clause and the clatification mentioned above,
if a builder/promoter/developer conbtrdctiof entire complex for one persori for
personal use as residence by such peison would not be subjected to service tax.
Further, the  builder/promoter/deyeloper  norimally  enters into

" construction/ completion qgreemcnl after - execut‘lon of sale deed, tll the

.

: ' 7T,



1. Therefore, M/s Alpine ,Egsi}qijesi}.Hydéj;gbad + Ar€ hereby required to show
cause to.the Additional - Qﬂi;u11isr;i,gne}' of ,Cus,t;gms,-('-_:‘enh'al Excise & Service
Tax, Hyderabad-I1 Commisgibnerate, Hyderdbad, ‘within 30 days of receipt of

this Notice as to why:-

()  anamount of Rg.3503113/-( Rupees Thirty five lakhg three thotsand.
one hundred thirteen only.” ) Including cess should not be demanded
on the.works contract service under the Sub-Section (1) of:Section 73
of thie Finance Act 1994 for the period from Januaiy 2010 to. Décember

_ 2000;and, .0 o U D SR S

(if). Interest is not payable by them on the amount deménded at (i) above
-, under Section'75 of the Finange'Act1994; andi . - ,

. (i) Penalty should not+be imposed on them' ynder Bection ‘77 of the

.+ Binance Act 1994 fof the contraverition of Rules and provisions-of the
-+ Hinance Act1994;dnd "t ¢ g . F WR

(iv). .'Pe;._g;'ty_. should not.be’ imposed “on “therr undér Section 76 ‘of the

Pinance Act1994. 7 0 T Lo

1 M/s Al_piﬁe.Eé_l_ate_g, ijdéria’bad at :tf;gé:;ﬁine of showing .c:a'u'se, as ab_o{re;' are

“required to produce all the evidence upon iwhich ﬁigy“tpté;iél.to're!y'i:i their defence.

They aré also required to indicdté in fheir writtén ';feply:w_hg:'%lgr they wigh to be heard in
peérson before the'cage is adjudicated. * 1f fib cause is’ Showrh agairist the Action propoged
to be taken within the stiplated time or having degired a hering if they do not appear
for the personal hiedring on the appoinied day & tiig, tlie casé will be decided oni‘thetits,
basing on the matefial/eviderica available ohrecofd.” = - - sa T

18, This notice’is issued withoit prejudice:to any other action that may be taken

against the noticees / otherg .undgr - the Pinafice Act, 1994 or. under any other Jaw for the
ﬁmebeinginforﬂamhdia.-._ 7 . - s

14, . Reliancefor i.gsi.l‘e_ of ﬂﬁsﬁléﬁcjﬁ is Rlaqed'_or;tl{ia foifowfpg:. D

() . Statemient subuhitted by M/sAIpine E's,t‘ate"s' and received on 22.4.2011,"

o (GSREBHARSHA) .
ADDITIONAL - COMMISSIONER
Place: Hyd.erabacf S

Date: 23.04:2011

To: L .
M/s Alpine Hsiates :

5-4-187/3 & 4, YInd Floor, MG Road, Secuhderabad - 500 003

Copy 16 the Superintendent, Group & X; Hyd:Il Cominr‘afe; Hyd.
Spare copy. H 2 Co
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. N]inaheij AANFAB250FSTOD,

OFFICE OF,THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE R SERVICE TAX

f b e I AT HYDERABAAD It COMMISSIONERATE

i U320 4L NGO s e Y8 Rverets: Femmg i

: *SIFARAM PRASAD TOWERS:: RED 1115 HYDERADAL- 4
= = : : " o -

1 ' : - . :
OR No:_i61/2013 - Adjn (Addi, Conymr,) Dt. 24.04,2012
€. No: m; 16/ 35 /3012-8. T Gr.X . - . .

SHOWY CAUSE NOTICH
Eluil.::: Sarvien;Tax - Non payment of Servioe tax on tu.nhlg‘sewl't;nn

) rendergd by M/s Alplne Bstates’ ~.lssue of Show Causé Notlce
" - Regardlng, :

[YY'I

CM/s: Alplne  Estptes] ¥6-4-187/3%4, [I Floor, Soham Manslon, M@

. 'm'md, Sjeoun'du'nh:id-rshu 008 (here-n-nlter referred. us “ Alplnie * or the

astessec(s’),  he sidd awsessde (s regiswered  partnershlp firm and ol
1I|‘|=u|m:l]ivu.-s registergd with the depurtment  vide Berviee' Tax Reglatration

.

r
1

2, Show Cause Rotlce vide HQPOR No, B2/2010-Adjn(5T) - dt: 16.6.2010
was dssied for 1he perlod from Januury 2009 ta Decamber 2009 for an
n‘!nmll'lt ol Its -31,10,877/- neluding cesses gy the ‘éamu h_a.s heen

aé\jiullmlcr.l.'- aml cunlicmed  vida Order-ln: Original - No:44/2010-87 de)’

dismisacd vide ._UIA'N::.QB{RUIII‘H-I{I dt. S81.1.2011 by the Commlssioner
[ﬂppeal], Hyderubdd,”  Another show enuse wis twsued vide OR No,62/201-
A’djﬁ (§T) dt. 23.4.2011 - for the perlod from Jenunry 2010 to Decomber
,:;fﬂlo_ (The present nolice Is Isnued in sequel 1o I.hl;:.. sane for the period from
-J:nnuagéy 9011 to December 2011, . oy

1:5'. 10.2010, Further, the iiuuca_:‘sc'::' has gone un uppeal and the same hus been

3, Ax seen fron e recands, the assesyee entered Inlo 1) a sale deed for sule
gf undividid portion ol hind together with seittl finfshed portlon of the Nat and 2
yo agreement for conutitietion, with thelr cuslomers. On exceutlan of the sale

i
!
]

1R



4

- Bervige”

[Com pn'all.;lun’thcme for Paymont

| .
OR No. 57 £2012-Adin -STADC

‘ i ' C.No, IVIG/621201 -G X
|

deed {he rfghl. In & property pot transferred o the  customer,

benee (he
- eanstruetion: servive rendered by

the nnacsses thetealier o thelr cuslomers

are tayable under Servive tax us there exisis
lee provider and'recelver relationship bielween (I

upder ngreement of construction
service ) ool Au thers Involved the
_triuwli:rs bf Propuorly in goods in éxecution r}( the sald c.-gn'r{'tnmtiuui agreements, |l
a[_;pt:am: that the ai'rvilrt'u“rt'.udcrcd by them alter exeeuti
o reements of construction
alj alr_.Iy Eamlc'l v

M ol gale deed against
lu pach of lhe.-irlr.-umwr;wru o whom _the lai was
ide- sale deed are taxable servioes under "Worlks Coutract
A

4& A per Bodtlon 66, (105) (4z22a) of the Finance Act, 1994
sef '_Icu"‘: mnmlw any acrvice provided or to Le provided - {o any
"utl_E:E pc‘ruc}u. I I |

tontrace:

“taxable
persun, by any
xeluding works
transport terminals, bridges,

An relation to the execution of & Works contract, o
In respect of rencls, nlr'pnrt_s. 1allways,
tunnels and damg’,

|
Explanation: For the Purposes of this suh

-clausc, “works contract” means g
contract whereld, - '

. <

)

: Iransler of prn.pcrls', in gouds Involved in (e crecution of suels
.f.‘ﬂnj:rar.l ls levinble to tax s unle of gonrds. and

i
o . . R
(1) ! such conitract in for the purposes of crrrylng out, -

") erection, commigsloning op

instullation or plant, machinery,

biether pre: fabidented or otherwise ey
. {b) constructlon of n new building or n ¢ivil

equipment or siruetures, y
SEPUCLUIT o 4 par thereof,
or uf & pipeline or condult," primasity for

the |J'u1'puses ol commeren
or industry; ar

(e). construcilon of o nc\\; rasidentlal conipley oF w'purt the
i (d)'- eompletion and iix_llsh'lng_ sctvices,:
E- l‘t_.fstbl'&l:ln_lj-ul‘, ot stimilar services,
{a) lqr‘nﬁ:éy', projecty inc!ui!ing
: gélmlmcﬂbn or cbmmlaslﬁn[ng (E'I’i,'] prujeets.”

reol; or
repilr, alteratlon, renovation.or
A relation o (b) and {c); or

4.1 “An optlongl Composilian Schieme for pay

o \'}Furka '‘Contract Service Ig provide
! | 2
dntg‘d 22:6-2007, cllective from

et of Service Tax I relation
d by the Notlfication No.32/2007.-aT
01-6:2007, under tho Works Contract

of Hervice Tax) Ruies;’2007. Under the
snld |suhcu"1c, AN sasousor haa lo puy an ymount e
¥

Lross amotint charged for tle Works Contract, sacluding the-Vatue Added Tax
= Lo :

fivalent (o bwo pereent of the

F Poue A are
|
|

engineering,  procuremont und .

g



i

| OR No.  S1I012-Adin 8T (ADC)

" . C N IV G201 3-CX

(V.f:\Tl or Sales Tix puid - on wavisler of property of gonds involved I (lye
exerution of Works Conteset, W.el, 1-3-2008 onveards, the sald rate of 2 % Is
uh[nnged to 4% vide Nollflcatlon Ne.7/2008-8,T. dated 1-3-2008.

E.. M/s Alpine, MHyderabad  vide thelr sintement recelved Yin this office on
07.02.2012° - hny  iyformed  tliat they  luve  recelved -an amouni ul‘
Re. 11,73,17,846/- 1 Lhe period from Jnnunry 2011 to Dccembar 2011,
The teanl Lullslll('lallllll recewved by thewi for the pertod is Rs 11,73,17,845/-
diiring the geriod und wre Hulile 1o Pey service tax fncluding cesi on the saine
works o I Rs, 48,33,496/-, The asseusee further submltied that they have
])siltl :wrv{cc 1) ol -Rall] 95 5"’*[/ (Re.745524 Dt. 7.6.2011 and
Rs 14, EU 000/ Dt 09.02. 2ﬂ12| under protest,

"6 'M/s Alplne reglatered \vi-Lh the service 1ax depnmnenl and net
_dlscharglng the service tax Ilability pruperly and also not ﬂllng the ST.3

rntums, which ure nuumlulm)‘ s per Service Tux:Rules made there under. On
\'c-uﬁ:.utlon of the tenonly, it iy found that M/s Alpine Estate huve underfiken
@ smnyle ventinnd by nume M/§ l"luwar Hc!ghtu located ut Plot .No:3-3- -2711,
Mallapur oid villuge, Uppal Mandal, RR Distriot and reculved amaunt ﬁom

. Clislomers luwuuH ;,alr af - land und agreetnent of construction of 102
1 : -
housss, . : El
7: Mfs Alplne, v well nware of the hrevisions and of liability of sefvice wx

un receipts gy resuly ul‘ these sgresmenty’ l‘ur constructon und Have not susessed

and pald serviee tax properiy. They have I'ml fifed the §7-3 returns for the period
Mipte Q32001 Henew, the -servioe i poyable by M/s Alplne, appears 10 be
recovered under Bub: Scction (1) of Bsotlon 73 of the.Flnunce Act 1994,

B, Fronn the Toreguing, Il appears thnt M/e Alpine Estaten,'8-4-187/3 & 4,

It Floor, MG, Rnud Bncundelnhnﬂ-ﬁ have contravened the pravisions vf Sgetion

68 of the Flhanca Aot 1994 red with Rule 6 of the Berviee T Rulea, 1994

In &8 much an mey huve not paid the appropriiite sanount of servite tax on Ihe .
value. of the wxuble services and Sectlon 70 of the Il‘lnanr:u Act 1994 ram.l

w!th Rule 7 of the Servies Tax Rules 1994 In ns much as '.hcy have-not filed

sullulmy ratiirns fur 1he iru.nhlr, services rendercd und alag did not truly and
eprrevily assesy e Lay dur on the services provided by them and also did nor
:Imglnuﬂ it pelavani rh:luii:{ml'urmnurm [enee, the service s linbi: for
remvcn' uneler provisons of Seetion 73(1) of the Finnnce Aot 1994 and thiey
!1uve rendered themselves Eable for penal actlon under Section 76 of the
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_Flnnnuo Aut. 1994 and Sectlon 77 of the Finance Act 1994, They are also

uuhla l‘or Interest under Segtion 75 of the Fhmuue Act,’1904,

9. Thnmhm. ‘M= Alplne Estt\tuu, 54187/ & 4, 11 Tloor, MG Roud,

Emundumbud Itydaralmtl coare herely requited 1o shaw ‘enune 1o thw

n"\‘dilllnunl * Cummian!amr of Customn, Centrnl Exelge b Bervice 'I'n.u.
Hy]nmbllxd B Cummlmlnnemln. 11 5»423!1! A, Sltaraim Pmnnd Toivors, Red
Hitls, Buzarghat' Road, -Hyderabad, wiihin @D (thisty ) days of receipl of this
Noljee as'to whyn:

! M an soount of Ra, 48 33, 495! [Rupees Forty elght Inklm
Allrty three:thousand four hundred ninety five only ) Ing Inding
otgs nhrmll.‘! unt be drmumlml on e 'Wurl:s Contract Bcnru:u
unep the Sub-Beatlon [.I.] af Seotlon 73 of the Finnnun Act 1994
for the purluq from " Janunry 2011 to Deqcmh:r 2011 An

amount of° Rs21,95,524/. (R8,746620 Dt 7.6.2011 and

Ra.14,50,000; Pt.09.02.2012) Ly them  should not be adjusled|
; agalnat the détnnd dlsciased nipn: auid

(m lmerml 1% nbl payable by them on the wnount, v.lcmnmh-rl u¢
| [l) above under Seotlon 76 af the Flnnnoe Act 1894; andd

, (lll) r‘e-naltv n!wulrl uot. be imposed un lhuu under Scotlon 77 af

the Flnnnco Act 1994 for the eintmiventiog of Rules ainl provisions

of the Flmlnu At 105 i .

(lv) Funnll\' nlmuld riot lie mumsml un then under Bection 76 of
P . the Finance Act 1994,

10. ¢ M/l Alplne Entatuu, Myderabad at the Uy of shuwing cavse, as fbigve,
are r{:qull el tg pmrtucr all.The evidencs upon which sy Intendd 1o rnl\- in teir
rk'renu: 'lhe_\ are also wquirwl lo uulicnlr- i theie written reply whether Uy
wlsh ‘to be heard in parsen le‘mc the casé {2 acjudicated. i no eause 18 shiwn
agaifst the aetlon propated 1o he tiken within the suipulnted tine or having
desirpd n henring iFthey el na appear I‘nr the persunad heariug un the appuintéed
duy tlmt:. the ease will bie duchded on erits. hasing v the maternl/evidenag

. ﬂvaifnblc mh record,

o
11. Th:s uoucc is issied wlihour prejudiee . any other action lllal may be

lakm agninst the hotigeey / ull;crq Heder tie Ploance A, 1994 or under any
ather: law l'm the timpe being ln foree I Indla.
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1z‘i l{;l‘unéu fur fsue ol Uily votice 1y placed on (he following:

!
AR ble\tvmeut submitted by Mls Alplne Dstntes and  recelved on
"i 07.02 2012 and 22.4.2011,
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) . | G. SREE} RSHA)
' ADDITIONAL ICOWMMISSIONER

To: :

Dafet 24.u4‘,=mz

I/ .Mplna Eatates
-4Fl

lny B'r;a [ 4, IInd Flage, MG Rnud,,qu:undernhad =~ 50D 008
Gol

W Lliq ‘h‘.pe: ity m!mr Graup = X, Hyd-It Commr'ute, Hyd,
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