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IN THE HIGH COURT OF JUD]CATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

wRlT PETIT|O]{ NO2724 0F 2021

1 . Dolby BuildelB Private Ltd.,
(Formerly kmwn as JGB Bullders hrt. Ltd.)
A company incorporetod und6r ths Companiss
Acl, 1956 and having its rBgistored offc8 at
Dainik Bhsskar, 501, Nsman Corporsto Llnk,
56 Floor, C-31, G Block, Bandra-Kurl8 Compl6x,
Bandra (E.st), Mumbal - 400 051.

2. Mr. Giri3h AgaMal,
lndlan Cltlzsn, hevlng offco at Oalnlk Bhaskar,
501, Naman Corporate Llnk, 5n Floor, C-31,
G Block, Bandra-Kurla Conplax,
Bandra (E8st), Mumbai - 400 051.

Pslltlono13
Yersus

Mumbai- 4oo o32 l " R"Pond'nt'

Mr Millnd Seth6, Sr Advocats, wih Mr. Sak€t Mono and Mr' AbhiEhek

Sallan, i/by Vldhll Parln.rs, for the Potltloners.
t,lr.laitya ttramer, with Mr. D.P. Singh, for R6spondont No8 3 to 6'

CORAM SUNIL B. SHUKRE ANO M.W. CHANDWANI, JJ.

RESERVED Ot{ : 2EG mARCH,2023.

PRoNOUNGED oN : 276 SEPTEMBER, 2023'

I tn Chrmbot - fh,rc/ugh Vld.o Conf It,ncc I

JUOGMENT rPor SUNIL B' SHUKRE. J.)

'l . Tha pstltion€r no. 1 , a Privete Limitod Company, is lhe l€sse€ of

rospondont no.1 ln r€sp€ct of land dm€asurlng 1972 squer6 yards' equlvdont

to 1648.E5 square metors, boaring City Survoy No 775 of Worll Olvldon'

Plot No.49, situate at Ponchkhanwala Road NoE.3 and 4, Worll Estato' Sch'me

No.52, Mumbai - 4OO OOS (herclnafF,r ca ed as ".ubl.ct prqtttt" for short)'

Th€ petillonsr no.2 13 on€ of tho shar6holders of tho patltionsr no l4ompany

and managos tha afrairs of ths p€tltioner no.1'Company'

2. Potllionar no.l4ompany is inlsrastod to r€coNttucl / rc-€ract I bullding

consisung o, Ground + Two Storeys on th6 subioct proporty for tho personel

us6 of petltioner no.2 and his famlly but i8 unablo to do so for the lnsislenco of

respondent no.1 to obtoin a No Objeclion Certi{lcate (NOC) from reapondent

'1. Th€ Municipsl Corporatlon of Greater Mumbei
a Ststutory Corporatlon, constltuted under the
provisions of th6 Mumbal Munlcipal Cdporation Act'
1888 and having lB ofico at Mahapallka Marg'
Mumbai - 400 0O1.

2. Exacutiv6 Engineer, E w8rd,
Munlcipal Corporetlon of Gr6ater Mumbai
Bullding Proposal Oopartmont
Byculla, Mumbai - 400 008.

3. Commodor., Chief Sl6fi Flsg Ofrcar Commendlng C

H6ed Quartors, Wo8tem Naval Commond,
Mumbai - 400 005,

4. Th6 Fhg Oficar, Commandlng Chief,
Head Ouartors, wostsm Naval Command
Mumbai - 40o 0o5.

5. Commander, INS Trete,
having his olllca st INS Trat6, Wodl, Mumbel-400018

6. Union of lndi8,
Through th6 Principal Saqetary, Minisfy ot D€lencs,
having its ofllcs et Parivahan Bhavan,
Padiemont Slroet, Now Oolhl - 110 00'1.

7. Strata of Mah8r88htre,
Thmugh Govemmanl Pl€8der,
D€partm€nt ol Urban De\Elopment, Mantralays,

hisf,
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nos,3 to 5 before granting dovelopmont psrmissjon as per rules and respond€nt

nos.3 to 5 hav€ refussd to grant such NOC.

3. lt is thE case of the p€titioners that what they are proposing to do on the

subject property is nothing but rscroation of th6 ssme structur€ with same

height as it existed b€fore its domolition in tho yoar 2005. Tho potition€rs

submit that th6 subject proporty was leased to on6 Mr. Hellmut Sommer and

Mrs. Joan Anna Sommer by a Lease D6sd, whlch was 6xecut6d ln the y6ar

'1944, though th€ couple was ln possossion of th€ subject proparty since

Januar1938, pursuant to a Grant madB in thoir favcur in the y6ar 1937, as

r6fl6ct6d in th6 Lease Deed. Th6 petitimors further Eubmit that following the

Grant made ln favour of th€ sald couple, the couple constructsd 8 buildtng on

the subiect prop€rty consisting of Ground + Two upp€r floors with an

approximate height of .12 mfs., which th6y nam6d a8 ,Summit". 
The potifloners

furthsr submit that water tanks h8d slso bosn lnstallod on th6 t6rrscs of tho

bullding. The subject proporty, as contendsd by the potitionsrs, changed hsnds

ftom ons lossge to tha oth6r l6sse6s ovar a p€riod c, tim6 and ultimatgly, tho

propsrty with tho building cams to be transfoned by a Do6d of Assignm6nt

dated '10h Octobor 2003, exocuted by tho thsn lgssoe ln favour of potitioner

no.1 and thareaner, petitionor no.1 acquired the leas*old rights in tho sub.j6ct

prbperty along with th6 buildng .summif standing theraon and bscamo entit€d

to enjoy and dayelop the subject proporty in accordancs wih low. The

pstitionsre furthsr submlt that In October 2003, ther6 wBr€ dlforent

sharoholders of petitioner no.1 and lts management was then in th€ hands of

the orstwhile sharoholders. Th€ pstitionors submit that the p6tition6r no.2 and

two more p€rsons purchased the shares from he erstwhllo shareholdsB by

Shara Purchase Agrssment daled ,l7s Novomber 2Ol1 and thus acquired cent

psrcent shar€holding in th€ potition€r no.1-Compsny, which resutted in placing

th6 managoment of petitionor no.1 in the hands of petitionBr no.2. The

potitionoG point out that the 6erli6r sherehold€G of potition€r no.1 had, afr6r

domolition of th6 building'Summif in the year 2005, m8d6 an attempt to

redevelop th6 subjoct proparty but anded up in facing criminal inquiry on th€

accusation of forging of the NOC purportsd to bo issued by ths Naval

Authodtigs. Tho petitionors, however, submit that th6 prosent managomont of

petltlonsr no.1, headed by petltloner no.2, has got nothlng to do wlth th6 all6g6d

misdeeds of the orstwhils shareholders and ths lssues arising ther€from are

entiroly diferent, having no b6aring upon ths pr€s€nt pefilon.

4. lt is the further case of the petition€rs hat poItionor no..l_Company,

through lts Archit€ct, submitted an application dated 2tu MarDh 2Oi2 sosking

parmission und€r Section 44 of tho Maharashtra Regional & Town planning Act,

1566, ('lrRfP Act" for shott), for rod€velopment of he property by

construction ot a multi-storeyed rosldential building on tho subiect property and

as th€ proposal was for construcuon of a multi-storsyed building, the proposal

attracted Notirication dated 1O!, May 20i1 of Ministry of Osfsnce and, thersfore,

the petitioners sought NOC for r€dovolopment of th6 property from respondenl
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6. lt is th6 further c€s€ of th€ petitionors that after going through th€

communication dat6d I'i Msrch 2021, which is the impugned lottor here, the

p€titionors leamt that respondont no.4 had refused to give his consent on the

ground that the proposed construciion was adjacent to the boundary wall of INS

Trata, a Defenca structur€, and that the proposed construction would have a

direcl line of sight to the operational infrastructuro of respondent no.4's unit,

which was considorod as a sacurity hazard by rospondent no8.3 to 5 8nd it wes

for th6s€ r€aaons that respondont nos.3 to 5 doclinad to grant NOC to tho

potitioners. The petitioners point out that in rejectirE tho application of tha

petitionors for grant of NOC, r€spondont nos.3 to 5 relied upon th€ Guidelinos

dated 18h May 201'1, 18s March 2015 and 17s November 2015 lssued by tha

Mlnlstry of D€t€nc6, Union of lndla Le. rs6pondsnt no.6 heroin. Accordlng to tho

p6tluon6rs, tho reasons sEted by rsspondent nos,3 to 5 in roiocting the

applicatlon of the petitioners ar6 besod upon erroneous approh€nsion and are

arbitrary in nature. They abo submlt that other structures with gr8ater height

oxisting in the vicinity of INS Trata are tolerated or allowed to be made, and this

has rssult6d in giving unequal trgatmsnt b th3 potitionors.

7. Th6 pstilioners submit that thers was another set of guid€lines issued

vid€ circular dated 21n Odobsr 2016 by tho Ministy of Def6nc6, imposing

-._----.similar roslrictlons. The petitioneB furth6r submit that after th€ aforo-statad

guidolines, new Guidelinos dated 23d D€cember 2022 c,,me to b€ issued by

th€ N,linistry of Defenc6, supersading tho aforasaid guidelines, 8nd by thase

7146 0-wP-2724-202r Judqhonr dr. 27-9-zt23.doc

8. According lo th6 petitioners, all those guidelines and circulars, though in

the naturo of executivo instructiorc, ar€ invalid as they do not follow tho

procsdura prescrlbed in Works of Defsnce Act, 1903, (hsrcinafter called as

"Act 1903" for shorf), and therefore, all circulars ars ultra vir€s tho Act 1903.

Th6 petitionoB abo submit that th63e rBstric{ions impo86d by the afors€tatod

circulars violato p6tltioners' right to us6 and 6nioy tho prop€rty, under Articl€

300A of the Constituton of lndia, in an unr€asonabl€ mann6r and hava

ronderod h€ subjacl ploperty sterile, thsrsby violating the provisions relating to

grant of compensation for dopriyation of tho right to anjoy th8 prop€rty under

the Right to Fair Compansation and Transparency in Land Acquisilion,

Rehabilitalion and Rssottlament Acl, 2013. Thus, the potitioners have prayed

for quashlng and settng aside of the afora-slatsd circulars and also ths

impugned lettor dated th March 202'l and havs furthor prayod for issuing

diroctions to rsspondefi No.1 for processing end d€ciding the application ofthe
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new guid€lines, csrtain restrictions came to be imposed in tsrms of clausos 2(i)

and 2(v), wh€rsin'lNS Trata' is listad at itom no.10 as "Dsfonce Establishments

und6r manag6m6nt of New'. By thesa restrictions, developmont of lands lying

upto 50 mtrs. from th6 outar wall of such Defsnce Establishmants has b6an

prohiblted. Ths p€titions6 also point out thet there are thro6 more circulars

dat6d 4b February 2016, 20h April 2016 end 76 Novsmbar 2016 issued by the

Ststo of Mahereshtra basad upon th€ aforostated guidolinos and circulers

issusd by the Ministry of Dofenc6.
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nos.3 and 4. Tho pstitioners submit that rsspondent nos.3 and 4, however,

r€riacted tho rsquost of th€ petitionars to grant NOC in favour of tha pstitioners

by their letter datad 9b July 2012. The petitionars submit that thon they changed

thair plan regarding redev€lopm€nt of the subject property and made a new

ploposal for roconstruction / re-€roction of a bungalow with the sam6 height as

tho original building 'Summif, instead of I mulli-storeyod structure, and,

thereforo, petitioner no.l-Company submitted a fresh application on 6s June

2019 to raspondent no.'l-MCGM for granl of permission for reconslruction/

re-erection of e similar bungalow. Th€ pstifloners submit that €v€n though this

applicstion us6s thg t6rms such as 'construction' and 'dsv6lopm€nt,, the tenor

of the appllcation would indicato that the petitioner no.l had, in fact, intendod to

s€ek pormlsslon for roconsiuctlon / re-erectlon of a bullding wlth same helght

as ths building which €xist€d earlier. Th€ pstitioners also submit that they had

writtsn to rsspondenl no.4 on 106 Juns 2019 about tho said propcal and had

sought formelly his NOC.

5. lt is the further case of th€ pBtitioners that respondent no.l-MCGM did

not respond to the application of th€ petitioner no.1-Company,

dated 6s June 2019, nor respondent nos.3 and 4 and, tharafore, p€titioner no.l

Iiled a writ petition being Writ Petition No.3083 of 2019, which was disposed of

with dir8ctions issuad io respondsnt no.1 as w6ll as rsspondsnt nos.4 to 6 on

10h February 2020. By this ordsr, as pointsd out by tho potitioners, rospondent

no.'l was dkected to foMard the application of pgtitionsr no.1

5/$ 0-r,,YP-2724-2o21.Jud9m6nt dl. 27-*2023.4&

dat€d 6h Juns 2019 to respondent nos.4 to 6 within a psriod of ono week and

raspondont nos.4 to 6 w6rs directed to render th€ir flnal docision on the

application within a pBriod of four weeks of r@olpt of the application. The

pstitioners submit that in spite of these directions, the r€spondont no.,l as well

as respondsnt nos.4 to 6 did not do anything end, thereforo, again about a

poriod of one year thorsaftor, the politionBrs filsd anothor writ pstition being Writ

Petition (Lodging) No.790 of 2021 on 25m Fsbruary 2021 and also I Cont€mpt

Potition (Lodging) No.13597 of 2021 ageinst respond6nt nos.3 to 5. The

petitionsrs submit that during ths pendency of thes6 pelitions, th€ petitioners

lgamt about exchange of corespondenco betwggn respondsnt nos.1 ard 4

about the proposal of p6titioner no.1 and it was hen that the petitloners learnt

that certaln documenb and affdavlts were requlrad by respondent nos.3 to 5,

which complianc€ was mads by th€ petitioners, Th€ petifloners submit hat,

even thsn, respondsnt nos.3 to 5 did not communicato anything to tha

potitioners and whsn hoaring of th6s6 p€titions b€gan boforo ihis court,

respondont nos.3 to 5 informed ths court that they had already tak6n a decislon

on the application of petitioner no.1 on 9b Mardl 2021, thoroby rBjecting the

same. With this informstion suppliod to th€ High Court, nothing r€mained in ths

66id pBtitions and, thorBfore, this court disposed ol both the potitions wilh s

direction to respondent no8.3 to 5lo forwad a copy of the decision

dated th March 2021 to tho petition€rs, which war compliod with by rsspondent

no,4,
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petitionoE dat6d 66 June 2019 in accordance with lau,, without tho roquiroment

of any NOC ftom rBspondont no3.3 to 5, end for grant of necaasary permlssions

and approvals for rs@n8truc{on / ra{raction of th6 subiect prop€rty. ln the

allBmetlv6, tho p6tltlon6rs havo also sought a dtoc,tion to rospondents-

authorities to equiro lhe subj€ct prop€rt of ths p€titioners in accordanc€ wilh

law and grent comp€nsation to th6 petltionor8 in ll6u of acqulsltion of the

subj6c{ property.

9. The p€tition i8 strongly oppo€ad by respondent no.6-Union of lndla, whlch

ls ths maln contesting paity he{E, on vsdous grounds, as siatod in the rody

flcd on behalt of tha Union of lndia. Althorgh thls raply ha3 ba6n fflcd on b€half

of Unlon of lndla, lt takes car€ of all tho concoms axpr€ssod by rsspondont

nos.3, 4 aM 5. Accordhs to il, th€ circulars chall.ngpd heroln aid tho entlr€

pollcy of sseklng NOC or obtalnlng cloaranco from tha Dsfence Authority are in

tha lnter.st of setoty and s€cudty of tho nallon and i3 a mattor of hryor public

inbrast. Th6y submll lhat obledive of theaa guid3linE8 18 to 3tdk6 a bahnca

botwoon ths socurity concom of the Arnsd Forco8 and the mombors of public

b undertako construclion acllvitles on thalr land and, thorelore, tho contosting

rGpondonts jristlry and support the guldallnes as wol as the impugnod order.

They also steto thal the proposod construction has a polsntisl of posing

security risk io tha establishment et INS Trata, as il would como in dirscl line of

sight lo th6 oporational infrastrucrura of lhs Defonc€ Establlshmant. They 8l8o

submit that, evan though, es submitlod by thc petition66, lh6r€ are Eoma othor

946 GWP-272a-2O2l.ludg.idtd.n+m23.e

structures and buildings in the vicinity o, INS Trata, which ara multl-storeyed or

high-ris€ strucluros, thos6 struclur€s have nol beon viewod by the Oefenca

Exparts s hazardous from sscurity vlew polnt of INS Trata - D€fonco

Establishm3nt. Therafor€, thero cannot b€ any cass made out for giving

unoquel troatment to thr p€titionors in tho mattor.

10. Th€s6 rBspondonls hav6 also submittod a Confdsntial Note to this court,

wharoin are given tha detells of th6 natur€ of tho 8lructur.8 wilhln the promises

of INS Trata and naturo of activitie8 b€ing conducted therefrom, a rsdacled

copy of which hes elrcdy boen fumlshod to th6 lsamed Sonior Advocat€ ior

the p€tltlonor8. R8lying upon th6 Cmlldental Nob, th€ mnte$ing respondonb

havo sought to lusttty tBloctlon of ths appllcatlon ot tha potltoners tor grant of

NOC ior r9construction / re€reclion of a bungalow comprisirg Ground + Two

Storsys, wlth wat6r tenls on the lerracs, on th€ subjocl prop€rly.

11. Th6 contosdng r3spond6rts further submlt thst th6 ciftr]lar

dated 2lr October 2016 ls appllcable only to tho Milllary Establlshmont6 and,

thoroforo, lt hes no rel€vence h€r€ 8s tho lssuo hvolvsd ln this p€0tion lE of a

proposod construction havlng poton0el to edvorsoly afroct the sodJrity lntsost

of Naval Establishmonb.

12- Mr. Millnd Salho, lo6m6d Senior Advocate lor tho p€tjtionors 8ubmits that

the impugnod circ1 ars isaued by the Ministry of D6tanca, under Articlo 73 of

lU45 a-wP-27?+2o21.Jrd9m.t<n 27+2o23.docoi
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the Constitution of lndla, ars ultra vlr€s tho Act 1903 for th€ reason that thoy

have be6n issuod without followlng procadur€ prescribed in th6 Act 1903. He

submits that these circulars impose r€striclions on th6 use of th€ subjact

property, which ls a field already occupiod by Act 1903, and thorafore, it is

imporativ€ that the procsdurs, ss pr€acribod undsr Ssction 3 rBad with

Section 7 of tho Act '1903, is followgd bBfors imposing such rsstrlctions. He

furth6r submits that even for imposing such restrictions on the use of the land in

terms of provi6lons mado und€r the Ad 1903, it is necessary that ths land

owner is duly clmpsnsatsd. He furthar submits that in the present caso, neith€r

the procedurg, as prescribed undar tha Act 1903, has bsen followod nor any

compsnsation has b6en paid to the pstitioners. Hs also submiG that the

oxocuUve lnstructions, as contalned ln ths lmpugned clrculars, can ba lssued

only to supply th€ gaps in ths legislation and not for by-passing the leglslatlon

whlch occupios the rield. ln the prssent case, the impugnod circulars do have

th6 effect of lgnoring provislons mad€ in th€ Act 1903.

13. The leamed Senior Advocate for the petitioners furthsr submits that th6

impugned circulars are violative of right of ths petition€rs und6r Arlicle 300A of

thB Constitution of lndla, as tho right ot tha potitionors to consfuct rosidsntial

house in tho residontial ar6a has been advsr8ely irpactod, without following

duo procaduro of law.

ll.l48 o-\\P-2724-N2Hu.l9m.ntdt. 27-$2023 doc

14. LeamBd Senior Advocato for lho p€titionors further submits that rslianco

of the contBsting rsspondsnts upon tho provisions mad6 in Rogulatlon 16(n) of

th6 Davolopm€nt Control Regulations for Groator Mumbai, 1991, (DCR 19C1),

which lays down that the conslruction must not b€ pormittad in "public interest',

is mlsplac€d ss lhe construction in tho pr€s6nl cas€ is govemed by

Developmsnt Control and Promotion RegulatjorE for Gr€ater Mumbai,2034,

(DCPR 2031), and not DCR 1991. H6 turlher submits that R€gulation 18 of

DCPR 2034 provides lor'RoquirBment of Site" and Rsgulation 18(1) is almost

in pari materia to R€gdation 16(n) of DCR 199'l but, Regulation 18(1) dolotos

the words "or ls not in th6 public inter6st', which words ar€ to bs found in

Regulation 16(n) of OCR 1991. Ho, therofore, submits that r€spondgnt no.1-

MCGM ls roqulred to grant development p€rmlsslon to th€ p€titloners only by

taking into consid€ralion the factors as stipulatod ln Soction 46 of the MRTP Act

and also OCPR 2034, sanctloned by the Goysrnmont of Maharashtra on

86 M8y 2018, whlch do not conialn any condition for obtaining NOC from the

Defenca Authorities. He also submits that all the judgm6nts r6lied upon by ths

contesting rsspondents do not have any applicalion to th€ facts of the present

caso as all of th6m rsly upon Regulatlon 16(n)ofOCR'1991. H6 al6o submits

that svon otherwiso, thg p€tltlongrs hav6 only propos6d to reconstruct/r6-€.ect

sams structura with same helght and not proposod to d6vslop or conshuct

something for tho first lime and, th8rsfors, the impugnod circulars which apply

to developmont or construction being mads tor tho flrst time, do not apply to the

propo8al of tho p€tition6rs. Ho tudher submils that if old slruclurB of sams

oDil
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height as th€ paopos€d structure was not consid€red as e sacurity hazad and

tolorat€d as it is, any insistenc€ by respondent no.,l to( NOC or rcfusal to grant

NOC by respondont nos.3 b 5 would b€ manifesfly arbitrary, €spocially when

ther6 is no law requiring obtaining of NOC by the potitioners tn this case.

'15. Ths l6em6d Addidonal Soltdtor Gsn€rat of lndta (ASO,, retuflrE alt the

aubmis8lons mada on b€hsf ot th6 poutioners, stste8 that safsty ard e€curity of

Neval EstBbllEhmcnts, llko that of rcspondent nos.3 to S, are mols lmport€nl

than anything ela6 as largor publlc int r3st can b€ well s€rved only when

Nrtion'8 Defon6 EstBbllshments remaln sef6 and socurod. He further submits

thet avon though DCPR 2034 rvould havs application to the prr8ont ces€, ono

c8n 8€€ that thore ls an lmpllclt condl0on, lr,hlch can bs r.ad lnto lt, of taklng

inlo consideraton larger publlc lntorost vrhlle gran0ng d€valopmont pormission

by tho Munlcipal Corporatlon. He submlts that ln the pr€agnt case, tho subject

proporty lE just djacent lo h6 boundary wEll of raspordent nos.3 to S and th€

popoaed conCruotlon has bo€n porcolv.d by tho oftc.is of rsspadont no3.3

to 5, who ar€ experts ln lhe lleld of safoty and socurity of the Nation, as havlng

a dlroct lin6 of slght to ths opora0onal irfrasfucduro of INS Trata, which is not

tho caso wtth othsr construcdons and 8tructure8 standing in tho vicinity of INS

Trats. He furlhor submits that opinion of the axparts cannot b€ quostionod in

any court of law on meriE.

13i18 cvyp-27?+zo2r.Jud9mnt dl. 2i-}'2o2i.doc

'16. Leamed ASGI ftrlher submiE lhat denial of NOC to tho p€titioners was

as per the paramateG lndlcated in tha impugned circulars and these clrculars

having b€rn issued ln brgor publlc interest, canmt b€ s8salled on any grcund.

Ha 6lso clbmlt€ thet ono of th6 lmpugned drculaB, which is of the data of

2l' Oclober 20'16 iB appllcablo only to Army Untt8 and it is not applicablo to

Naval E8tBbllshmonts and, thsrafor8, challengo possd to this circuler by the

p6titonsr8 doaarvos to b6 ignorod.

17. Loamed ASGI furthsr submlb Ulat tfu right to prop€rty, as envisaged

undsr Articlo 3O0A of ha CoBtltuton ot lndia, bolng not ebsolulo and boing

3ublocl lo roa3onablo rosldcllons, lt cannot b6 said that by tha lmpugnod

clrcule.8, ther6 has occunod any vlolauon ot dght of the p€utoners undar

Artlcls 3@A. He further submitE that th6 r6slrictions impo8ed under tho

lmpugnod drculars b.lng ln publc lntor€st would havo to b€ s€on as

raaronablc rcsfic.tlons upon th6 dght o{ tho p€$tione6 b enjoy lho propo.ty, as

contompldad under Addo 300A. l"h abo submls lhat lt is necessary to tako

lnto consideration, in h6 prosent caso, the chsnged s€curlty scanado posl

2008 toruist attack in Mumbsl and conslderlng lt, this court musl dbmi$ tha

potition. ln support ol his contonuons, ho h6 takon us through varbus

.iudgments, es mentionad ln a compileuon of documonb $hich hes be6n

provided to thls court.

lU16 o"vlP-2r71-2c21-!udgmrr d. 27-&2023 da
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18. Boforo wo deal with the questions arising from the rival arguments' wo

feol it necossary to stat€ herc that even lhough lhe potitionsrs havo challanged

the circulars dated 18s May 2011, 18u March 2015, 17tr' Novembor 2015'

236 Docamber 2022 and 21'october 2016, issuad by the Minlstry ot Defenc€

as b€ing ultra vires tho Act 1903, we need not oxamins the challengs mad6 to

the circular dabd 21'I October 2016 of th€ Ministry of Defsnce bocauss now it

is a woll established position, after admis6ion given by rsspondont nos'3 to 5 in

thsk roply, that this circular b applicabla only to ths Military Establishm€nts and

not to ths Naval Establishments. The p€tition also challenges tho virss of ths

circulars datod 4s Fsbruary 2O'16, 2Ob April 2016 and 7h Novomber 2016 issued

by th6 Stat€ ol MahaEshtra, but we aro of ths view that this challsnge is now

rendsrod redundant in vlew of the fad that ths clrcular

dat6d 7m November 2016 withdraws the circulars datsd 4s F€bruary 20'16 and

2Oh April 2016 and providos that for granting psrmission for construction'

guidelinss contained in th€ Oefence Doparlment's circular dated 21't October

2016 b6 followed and also th€ lact that now there is an admlssion by

rsspond€nt nos.3 to 6 that circular dat6d 21d October 2016 issued by the

Ministry oi D€foncs itsef i8 not appllcable to the facts of tho prssent casa' Ws'

therefore, clarity lhat wh€never we would use ths Bxprossion 'impugnod

circulars" h6roinafl6r, it would be only in ths context of the circulars

dated 18h May 2011, 18' March 2015, 17r November 20'15 and

23' December 2022 issued by tho Ministry of Oeience,

15146 o-wP-2724-2021-!tdgm.nt.tt 27+2023.&0

'19. The arguments canva$ed on behalf of both sid€s primarily raise

followlng quastions :

(i) Whethgr ths lmpugned clrculars dabd 186 May 2011,

'18s March 2015, 176 Novsmbsr 2015 and

23d December 2022 issued by Ministry of Defenca ar€

ullra viros ho Works of Defencs Act, 1903?i

(ii) Wh€ther in the facts and circumstancos of this case'

would lt be proper on tho part of rgspondent no'1'

MCGM to insist upon productim of NOC from

respondonl nos 3 to 5 by the petiliomrs in ordar to

process and decids the application datod 6h Juno 2019

msda by tho petitioners to tho rsspondant no l for grant

of d6volopment P6rmission ?

20. ln order lo answor the llrst qu€stion, it would b6 noc€ssary to considsr

the nature of the impuqnsd circulars end restriclions that they seok to impo86'

By his circular, Ministry of Defencs has laid down csrtain guidslinos for

issuanco of NOC for building constructions. Thsso guidellnes imposo followlng

rBstrictions:

(a) ln placss where local municipel lews raqulre

consultatlon wilh th€ Statlon Commander befors a

building plan is approved, ths Station Commander may

convey his vi€ws after seeking approval from next

15?46 o-wP"2r24-2021J!dgm.ntdt. 27+2023.doc
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th8 proposed construction is in line with and/or behind, i.€. in th€ shadow or

shield of ths exlstlng building, thon the comments of th6 LMA are not reguired.

Clrcuhr drt d 23d D.c.mb.r 2OZl

22. By this ckcular, all oarller circulers llk6 ths circuhrs dated 18h Mey 201 1,

18d' March 2015 end 17t' November 2015 and aloo lettor

dated 21n Ocbbgr 20'16 of Ministry of Dofencg ara 8up€rs6d6d and frash

guid6lin68 ior bsuanca of NOC for constructlon of hJlldlngs ln the vlclnity of

D6f6nco Establishment8 ar. pBscribsd.

23. lt would be sesn thst lha ebov6 r6forr6d circulers, impugnsd h6rein, hev6

ba6n ia8u6d by the Ministry of Defonca and th€y are in the nature of exocutive

instruc'tion8 i6suod under Artlcl€ 73 of the Constitution of lndia. lt would be

furthsr s6€n thet thsy imposo cartain restrictions upon the land ownera to 8€€k

parmis8ion ftom th6 Planning Authority to dovelop their lands and thu8, croate a

r€stdc-tive impact upon tho right of th€ land ownors b develop thoir proporty,

whlch b a part of lhelr rlght lo enloy th€ proporty as psr thelr fre€ wlll, Bubj€ct to

ths laws rsgulallng the development of ths proporty.

24. lt has b€6n hsld ln ths caso of B.K Ravichandra and Or8. Vs. Unbn ol

lndia end O's. that although tha right to property is not a fundamental right

protactad undor Part lll of tho Constitrrtion of lndia, it ramain8 a valuablE

constitutional right. Ths importanc€ of this right has b€€n axplalned in the case

ol Delhi Afitech Seruices N. Ltd. Vs. Srate of U.p, tn folowtng words:

'30. 'lt ls accepled in every jurisprudence and by dttsrent
political thhkers that some amount of propott Nhl is

an indispensable saleguad against tyranny and

economic opprossion of tha Govemmenl. Jefrerson was
ol the view thdt libetty cannot long subsist wilhou, the

suppod of propotty.' hopefty must Do secufad e/so

llbotly cdnnot subsist' was the oplnion ol John Adams.

lndeecf, ths view that propedy itsell is the soed bed
which mud be conserusd il olher constilutional values

arc to floudsh is lhe consensus dmong polftlcal thhkers
and jurists."

25. Suci bslng ths natur€ of the rlght to propsty, the Supreme Court hes ln

tho case of State of Rdasthdn V8. Baeant Nahata, hold that, no p€r8on can be

rcfraln6d ,rom deallng wlth hls property ln any manner hs llkos, absgnt any

gubstantlv3 provlslons mntalnod ln e parllamantary or lsgblatvo acl. lt fu hor

h6ld that, ln tec,t, imposition of Eny rostrictions on the right to prop€rty without

any aulhorlty of law wqJld bs opposed io one's right to prop€rty, as onvisagod

under Artlclo 3004 of thB Constitutlon of lndia.

26. ln tho ca8e of T Vijayelakshfl{ and Ors. Vs. Town planning Membor dnd

Anr.r, lhe leex Court hBld that ths nght to prop€rty of a porson lncludes a right

I (2011)9sCC 3.!.
2 (200s) 1: scc z
3 (2006) 8 SCC s02I :a,&sccohLltuscg',
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highsr authority, not below the rank of Brigadior or

equlvalent, within four months of recsipt of sucfl

requesls or within the spocified period, il any, raquired

by law. Oblection/views/NOC wlll bo convgygd only b
Stete Govammsnt agonciss or to Municipal Authorities

and undor no circumstancas shall bs conv€ygd to

build€rdprivato p€rli6s.

(b) Wh6r6 the loc€l municipal laws do not so raquire, yol

lho Station Commender feols that any constructim

coming up within 1OO meter (for multistolEy building of

more lhan bur storeys, tho dlstanca shall bs 500

m€tors) radius of defenc€ establlshm€nt can be I
security hazard, he should refsr tho matter immsdiatey

to lE naxt higher authorlty ln the chaln of lts commend.

ln cas€ the ngxt higher authority is also so convinced,

then tho Station Commander may convey his objsclion/

viar/s to tho local municipality or Stato Govornmont

agancies. ln cas6 tho Municipal Authority/Stato

Govamment do not taks cognizence of tho said

obiectlon, then the mattar rIEy b€ taken up wlth hlgh€r

authorities, if n€od be through AHCyMoD.

(c) Objection/viowJNoc shall not be given by any authority

other than Station Commander to tho local municipality

or Slate Govommsnt sgoncias 6nd shall not be glvon

dlractly to prlvato partiet / bulldeE under sny

clrcu mstences.'

l', 146 ttYtP-272+m2t!udgn.nl dt. 27-$2023.de

. Thesa guidolines also clarify that tho above rsstrictions will not spply

where conslruclions aro regulatsd by the provisions of the oxistng Ads /

Notificatlons such as Cantonments Ac.t, 2006, Air Crafl Acl, MoCA, 1934

Gazette Nolification SO 84(E) dated l4h January 2011 (as revisod rrom tirns to

tlme), Worts of Datonco Act, 1903 etc. and that in such cas8s, provisions of ths

concemed Act / Notificstion would continue to prevall.

Clrculart d8t.d l8s Merch 2015 and 176 Novombor 2015

21. Circular datsd 18h March 20'15 issued by the Ministry ol Defenco adds a

proviso under para 1(b) of circular datod 18h May 2011 to the effoct that NOC

from Local Municipsl Authority / Dofancs Establishment, ("LtlA" for sllE.rt),

would not be required in respocl of a conslruction for which permission had

besn issr.Ed by the compotont LMA prior lo the date ol the circular of

186 May 2011. lt, how6v6r, clarifio8 that thls proviso 8h8ll not appty to eny

amendmant to the said mnstruclion permission with rsgsrd to height, if such

amondment has b66n allowed afrer 18$ May 20'11.

Circular dat€d 17s Nov€mb€r 20'15 issued by tho Mlnistry of Oetstco

provides that Dofenc€ may, aftor obtaining commants from LI\44 8nd glMng due

consideralion to such comments, docide whother to approv€ a proposal ior

construction or not. lt furthsr provldes that LMA would b€ raqulred to glve

comments withln thirty days. Thg circular further provides, interalla, that ln case

lA46 o-vtP.z721-e21-Jrrd!m. d ?-920a.doc
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to construct a building and thst such a right, howsv6r, can b€ rsstrict6d by

reason of legislalion. ln para 15, it h6ld thus :

'15. The law ln thl6 b€half is e)pllclt. Right of I person to

construcl residonllal hous€s in the residfitial ar6a ls I
valuable right. Tha ssid dght c€n only be rsgulated in

t6ma ot a ragulatory statuto but unlesa th6ro axi8ts a

cl€ar provislon, lho sama cannot b€ takon away. lt b
al3o a trito lew het tha bullding plens are raquir€d to bo

d6elt with in tems of th6 existing law. DoterminaUon of

such a questim cannot b€ postponed tar 16s3 taken

away. Doclrine of logitimsto oxp€ctation in a cirs€ of thla

nature would hav6 a rolo to plsy."

27 . ln tha csse ol Hatl t<,lshna Mandt rrust ys. Sate of Mahala sht.a and

OI3. Also, tha Ap€x Court has h6ld th8t tho right to proporty may not b€ a

fundemental right any long.r, but il i8 sul a constitu0onal right und€r Artide

30OA of tho Constituuon ot lndia. lt hEs al8o beon doscdb€d to bo e human right

end lt h8r b€en h3ld, ln the llght of th€ mandets of Altlcla OOOA ot the

Constltution, that no p€rson can b€ depdvod o, his prop€rly sav€ by authority of

law. Thl6 hw hes also boon iollowod by a Oivision B€nch d this court in the

@3e ol Runwal Constructior,s ys. lJnion ol lndla, thtDugh Mintstry of Dofen(€

and Ors.,.

(2020) a SCC 3A
zo?t scc onu,€ bn adE

28. lt would b€ cl€ar ftom th€ abovo refened .iudgmonts that right to propeny

under Arlicl€ 300A ol th6 Constjtution o, lndia is a valueblo right and it has b3on

equatod urth e human rlght, enablino e prop€rty owner to onjoy his prop€rty et
his ft6e will, though wlthin the ltmits of law opera ng tn tha field. lt is tudhor
cl3er that rlght to property under Ar0cle 3OOA of th6 Constilution o, lndie

Indudes right to construct I buildin0 and if any Bstrlctons ata to b€ impGed

upon th6 8eme, it can bo don6 only und6r the euthority of law.

29' rn $e pros€nt cae, a8 righty submitted by reamed senior Advocato tor
tho podtoner8, in the rnttgr of imposing rastridions upon us€ end enjoyment of
land in th€ vlcinity of Works of Dofsncc, thsra is alr.ady I Central Legistaton,

the Works of Dofencr Act, i9O3 occupylng the ,leb. ll hea twln objects, fr3ty, to
provld€ fo. lmpo8ing rlstric{ons upon the use ,nd ontsymorit o, hnd in tho
vldnity of Worl€ of Oofenca ln order that such land mey bs kept ft€6 fom
buildin$ and othor obstruclions and s€condly, b provido ,or d3termlnlng lha
amount of componsa on to b€ madc on acoount of auch lmpGltion. A porural

of thb Aci i903 \rvould rhow thst it layE dorxn a detalled scheme about the tdnd

of restriclbns that may ba lmp@rd and the procedura br impGing such

restriclions and also provldas br payrnont of compsnsation to ths proporty

own6r on account of imposition of ho rostrictions on his proper?y. The saaont

features of th6 Act 1903 msy b€ ststsd briglly as under :

lA$ vfip-n2+,ol-J rjdo,llnr d. z+i,o?3.do.
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Out of the above-r€f€ned PartE' the provisions contained in Partll' for

the purposs of answ€ring the issua involved in first quastion' are more relevant

and more signiflcant are those which are prescribod under Section 3 and

Section 7 in Part-ll of the Act 1903'

30. Section 3 lays down that when€ver it appears to the Csntral Government

thatitisnecossarytoimposorestriclionsupontheuseand€nloymentoflandln

th6 vicinity of any work of dofence or of any sito intended to be used or to be

acquirod for any such work, in order that such land may be ksPt free from

buildings and other obstructions, a dedaration shall bo made to that effoct

under the signature of a Secr€tary to such Govemment or of som6 ofiicer duly

authorized to certify its ordors lt slso mandates that such declaration shall be

Part-l makes provisions for short tiue and sxtent of tho Act and

d€linitions o, the spocific torms used in the Act'

Part-ll doals with imposition of rastrictions' payment of

damages and compensatlon and the prccedure to be adoptod

for doing so.

Part-lll makos provision for referencs to Court and procsdur€

to be followed in that €gard'

Part-lv deals with the issues arising from apportionment of

comPensation.

Part-V provides for tho mannsr of payment of cornpensation or

d€positing the same in cour1, investmont of money depositsd

in court and in other cas€s, paymsnt of intarest'

Part-Vl includas provisions r6lating to servico of notic€s'

p€naltiss, Bnforcem€nt of compliance and oth€r miscellaneous

aspects lncluding rule making powor of the Central

Government.

2?!46 o-v'tP'2724'2o21'Judgm.ntd{'27'''2021-de

published in the Official Gazette and shall give the dotails of the land being

subject€d to restrictions togeth€r with a sk€tch plan of the land'

31. Section 7 prescdbes that from and aff€r lhe publlcation of tho notlce

und6r Soction 3, sub€€ction (2), such of the following r€strictions, as the

Contral Governmont may in ils discrstion d€clar€ in the notice, shall attach with

refBrencg to such land, namoly :

"7(a) Witl n atl outer boundary which, except so fal as is othen'vise

provided in sectiod 39, sub-section (4), may exterd to a distance of

rwo thousand yatds from ihe ctEst o[ the outer paraPet of the work:

(i) no variation shall be made in the Sround-level, and no

buildln& wa[, baJ& or otlEr constucdon above ihe gound

shall be maiDtained, erccted, added to or altered otherwise

tha[ with the wd[ten approval of the General Officer

Commatrding the Distdct and on such aonalltions, as he may

pr€scriba;

(!i) no rvoo4 eanh, stone, brick, Eravel, sand o! other materlal

shatl be stacked. stor€d or otherwis€ accurnulated."

32. Th6re ars othor conditions prsscribsd in Section 7 as well'

Ssctlons 12 and 13 of Part-ll are also malerial as they provide for making of

inquiry into ths quantum of compsnsation to b€ paid and passing of an award

for paymBnt of comPensalion on account of any damags caused or to be

caused under Saction I and also for restrictions imposod under Sectlon 7'

2N46 o-v,l?.217a-2o214udgm.ntdl 27+2023.do.
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33. lt would b€ thus clear that th6 Acl 1903 is I comprehensivs legislation

and a complet€ d€, dsaling with tha r€Btriclions to bo lmpoeed upon lh€ u8a

and enioymont of tho land in the vlclnity of work of defonco, tho procedur€ to be

follovrrod tor lmposing lhe r€strlclions ond comp€nsatng th6 prop€rty ownar br

impoeing rosficlions upon his right to pDp€rty. Such b€lng th6 nalur€ of the

Act 1903, it would bo furthor claar that lt ls an enactmenl complotgly occupying

th8 ff6ld ol cudalling right to 6njoy propoiy of land-owners ln th6 vlcinity of

Dofenco Establlshmonts. ll thon follou,E thet lf any rcBtric'tion8 erc to be

lmposed for us6 end 6njoym6nt of tl6 land in th6 vlcinity of Defenca

Ertabllshmonts, it must bo don6 by ls8ulng e declereuon lmpGing rcBtrictions

by following tho proc8duro p.cacribod in vadow provlsions of Part-ll, whlch also

lncludos provlslon for payrEnt ol compsnsallon for th6 abridgmant ol rlght ot

the prop€rt owner to uaa and enjoy his pmp€rty. Afior-ell, Act 1903, boing a

complob Cod6 ln tho matt€r of r.8tric'tlms to b€ impGod upon right to enioy

proFrty, alraady occuplos tre lleld and, thersbrs, lf sny rastricdons ar6 to b€

lmpos€d, thoy mu8t ba in acmrdanca wlth thls leu whlch occuples hs ileld.

34. ln the ca6o of Salwaatna Co-op. Houstng Socloty Llcl. & Ant. Vs. Bhe.8t

Petroleum Cotpotutlon Lrd ll Ors.', the Ap€x Coun has held that ln the

abs6nco of any law which plovidgs for a bufrsr zon6 botwoan a rallnery and th6

rsBldsntlal bulldlng, the ownor of tho land cannot be pEv€nted fmm the rlght to

uss the land offsctively inchding tha right to carry out radovolopmont and/or

reconstructlon in eccordanca with law and tho rulos and r€gulaUons rYith rogard

I 2022 SCc onllrr SC 703

25146 o-VlP-Zr2+2@1.r!dgdr,n d. 27.,2023.cb.

to th6 construclion of buildings. wa heve already roi3ned to tho ca8es of 8.K.

Ravidandn aN Ors. and T. Wlayaldkshml (Suprs), whlch havs hald that rlght

to prop€rty, which includas a rlght to construci a buildlng, csn b€ ,aslricled only

by rBason ot a leglslatlon. ln thb ca3€, at the cost of r€potltlon, wa must say

that 8 comprehonsivo logislatlon goveming the lleld of imposltbn of restrictlons

on use and onioyment of lend in tho vicinlty of Dsf$co and Nsvel

Establlshments alr€ady occupiBs tho fiald end, therofore, it hss to b€ 8aid that lf

any rostrictlon is to be imposcd, lt must bo by followlng the proc€dure

prascrib€d undsr the leglslauon whidr occupies the fleld.

35. ln $o prBaonl caae, the ex*ulivo instructlom l8su.d ln tarms of th6

lmpugn6d drcuhB do not follow tha procodure prescdb€d undor the Acl 1903:

ln perlicular, ths procsdurB as prBscrlb€d undar Soction 3 of the Aci 1903.

Thera b no d€clsratbn lssuod by following he sald procadut€ lmporing

rastriction! upon u8e end en oymont of land in tho vicinity of INS Treta and

thor€fors, tho lmpugnod circulara ar6 lnconslstonl with tho prcvlsions ot the

Acl '1903. Lsamed ASGI, howavar, submlts that av6n tho lmpugnod clrcuhrs,

b6lng ln lh8 natura of exocutlvs hstrucllons, can b€ rallod upon p€ndlng

comldera0on of ir orded amsndmdlt3 and/or appmval of thos€ amondmontg

to s]c Ac1 1903. Ho ralios upon the cas€s of S.S.ll Ooverqpers end Ors. Vs.

lJnion ol lndla, through Minlsary of Dgfsnc. and Ors.', SunDoa/', Enre@tises ys.

I aAlt scco.'Ltt bn 1&2
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36. Ths submission of learned ASGI now would ha\€ to be considered in the

light of th€ lew oxplalning th€ nature and sffsct of exscutlvo inslruc'tions lssued

by the Contral Governmsnt und€rArticle 73 of tho Con8titution of lndia or undor

Arlicl6 162 of th6 Constitution ol lndia by the State Govemment. ln the caso of

P.H. Paul Manoj Pandian Vs. P. voldurai', it was h6ld that th6re are two

limitations; firslly, if Eny Acl or law has be€n mads by th€ Stat€ Legislsture

confening any funclion on sny oth€r authority, the Govemor is not ompoworod

to make any ord6r in ragard to that matter in oxercisa of his oxocutive power

nor can the Gov6mor exgrcise such pow€r in regard to that msttar through

offc€rs subordlnats to him and, secondly, the vssting in the Govemor with tha

6xecutive power of the Siato Gov6mm6nt does not croate any embargo for thg

legislature of the State ftom making and/or enading any law confarring

func'tions on any authority subordinate to lhe Govemor. lt was further hold that

onca a law occupies the fi€ld, it will not be open to ths Stats Govornment in

sxerciso of iE ox€cutive po\,ver undsrArticls 162 of tho Constitution to pr€scrib€

in the samo frsld by an 6x6cutivo order. lt was elso hold that it i8 well

recognized that in th€ abserce of any parliamentsry lBgislation on ths subj6ct,

ths Strto Govomment has the jurisdiclion to act 8nd to make sxocltiva orders.

It was further held that if arv such orders were issued b€causo of absence of

the legElation, such orders by thsmselves would not off€nd the provisions of

th6 Conslitution, or any law, unlsss thay were @ntrary to any €xprsss

provisions of the Constitution or were repugnant lo any onactmont or the

appropriata logislaturs. lt was also hald that when any lagislation would exist,

Btill such €x€cutive powol can be exorcissd to ffll in the gaps by issuing various

dopartmontal ord€rs. Relevant obs6rvations of the Supromo Court, as they

appaar in paras 46 snd 48, ar€ reproduced thus i

"46. Under Articlo 162 of lho Constitulion, the 6x€cutive

powor of th€ State sxt€nds to mattors with respact to

which the Stat6 Lsgislatur€ has pow€r to make laws.

Yst the limitations on lho exercise of such oxecutiva

power by th6 govomment are two fold; ffrst, if any Act or

law has been mad6 by th€ State L€gislaluro conlening

any function on sny oth€r authority, ln that csss the

Govemor is not ompowersd to msko any ord€r in rogard

to that matter in exerciso of his oxocutiv€ powor nor can

ths Gov€rnor oxercise auch power ln regard to thst

matter through oftcsrs subordinat€ to him. Secondly,

th6 vesting in tho Govemor with the axeculfuo power of

tho Stat6 Govornmont doos not ffeate any ombaEo tor

th6 logislafure of the State from making and/or enacting

any law confening functions on any authority

subordlnate to th6 Govemor.

4A The powals of the executive ar€ not limited morcly to

ths carryirE out of the laws. ln a walfare Stats, the

functions of the exocutlve ar€ gv€r wid6ning, which

2446 o4tP-nu4nl.Judgmontd. 27+m23.(oc
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coyer within th6ir ambit varjous aspocts of social and
aconomic activitias. Therafore, the oxgcutve sxercisG
pofler to fill gaps by issulng various depertmont l
ordet8. Th6 excutive power of th6 Ststs b cotermlnous
wllh ths legislativ6 power d th€ StratB L6gislatur6. ln
othsr words, if the State Laglsleture has jurisdiclion b
m8ko law with rospeci to 6 subiect, ths St6to exocutjvs
can make reguls ons and lsSua govsmment ordaB witt
respect to it, subj6ct, holvever, to th6 consdtutionsl
limitations. Such admtnbtrativa rul68 and/or ordors shall
be lnoperalive if the legi8laturs h6s gnactod a law with
r€sp€ct to the subject. Thus, th€ High Court vyas not
JusUflod in brushing asido tha Govemment Ordor datad
1S11-1951 on the ground that lt contain€d
admlnbtrattue instruclions."

37. lnsofar 8s concemed daprlvauon of right to prcperty or placiog Eny

ro8trrctions upon rhe rrght to property, a3 envbsg.d undgr Artcr€ 3ooA o, the

Consttution of lndla, by taklng I€cour8€ to tho gxeqrtvo pow€r of lh8 State

c'ovommenl und6r Artido 162 ot the Corlrtitution, th6ra is e diroct,ludgmont on

the poinl. ln lh. cas€ ol Blshambhar DaFl Chandn Mohan ancl O,l ys. Sreb
ol ajfidt P.edosh and Orc., aldry wth cannected maatr,rs,, ths Suprome Courl
has hold that, when Articl€ 3OOA prcvldes that no p6r8on shsll be daprived of
hls propsrty sevs by authority of law th6 daprivation of property must oomo

under tha euthori9 of lew. lhe Suprsrno Court h€s furlher held that, tha word

'law" ln the contsxt ofAr cle 3OOA must m€an an Ac1 of parliamant or of a State

Legislaturs, a ruls or a statutory order, havlng the forcc of law thet B po8iflve or

Stato-made law. lt is further held that, the Stata Govomm€nl cannot, lrhite
taking rocouB€ to the oxeculive poy{er of the State und6rArtdo 162, daprivo a
person of hls proporty. Relevant obaorvations of the Ap€x Court, as thoy appeer

in para 4 1 of tho .iudgmonl, ere naproduced hsre for th6 sek6 o, convonience :-

'41. Thero s ll remains tho qu$Uon wh€lhgr th6 s€iajre o,
whoat amounb to depdvetion of ploperty wlthout the
authodty ol lew. Article 3OOd provldcs that no pcr8on
shall b€ doprivod of hls property save by authsity of
law. The State Govemm€nt cannot, whllo Eking
rscours6 b tho exocutive pow6r of the State under
Artlclo 162, depriw a p€r8on of hb pop€ny. Such
powor can b€ exercisod ont by authodty of law and not
by a mere oxocuttue fiat or order. Artclo 

'62, 
as ls clear

ftom ths opening words, is subjecl to oth6r provlslons of
ths Cons lutbn. lt ls, therafor€, nocoEsarlly subia, to
Aruclo 30GA. Th3 word .laua ln tha conloxt of futclo
300-A must mean an Act of parliamant or of a Stato
Loglshtui€, 6 rule, or e statutory ord.r, having th€ brca
of law that is posiuve or Stateflada len/..

38. Tho 8um and Bubstance of the sbove raran€d dbcu$ion ls that no^, it ts
wsll settlod hw that whsn a Contral or Stiato l€glslaflon occupiss the feld; in the
praaent ceae, tho fiald i6 of placing of rssfictions upon us6 8nd onjoyment of
land or popody srtuated in rh6 vidnity of oefenco EstabrislmentB, incruding

Naval Establlshmsnts, auch rastrEtio.rs cennot b6 impooed by a 666
6xecutiv6 fat and if et all lhey aI€ to b6 lmposod, thoy must b€ lmposod by

{l$ Gw"-nh-2o21-Judgm.ddt.27-&20?3.doc
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following the procsdure prescribed undsr the legislation occupying ths fi€ld: in

th8 pr€s€nt ca86 the Acl 1903, and that daprivation of right to proparty or

curtailmont of ths right to proporty' as envisagod undor Article 300A of the

Constitution of lndia, can be done only under the autttority of law and the word

"l8w', in ths context ot ArticlB 3OOA' must mean an Ac'l of Psrliament or a State

legislature, or a ruls or a statutory order' having the forcs of law' which' in othar

words, i6 a State'mad€ law or a Positive Lawr as per tha theory of Legal

Positivism propounded by Scholars J€ramy Bentham and John Austin'

39. ln the cases of IcS 
'ndust/'as 

Lld ' S s y Dsvslopers and Sunboam

Enlerprises, tho view tak6n is that 6ven if ther6 is no notiffcation issued undor

Soction 3 of the Act 1903, tho Planning Authority can always insist for Noc

lromtheDgfancaogpanmentifthepropertybsltuatedjustadiac€nltoth€

Dofence Estabtlshmsnt' ln the ca86 of S S tl Dev€'opers' it has b6n held that

tho guidelln6s lssusd by ths Minlstry of Dofonce vld€ its clrcular

datsd 18n May 2011 lor i$uanca of NoC lor building constructions ere not

arbltrary as ths authorities iosuing tho guidolinss found that th€ Works of

oofenco Act, 1903, which impoass rsstrictlons upon use and onioymont of the

lands ln the vicinity of osfence Establishments' neods to bs comprehgnsiv6ly

amendod so as to take cars of $curlty concgrns of Dafenco Forcos and tho

procoss of amendm€nt, alrsady put ln motlon' may tako soms dm€ and as

such, ln tho intenognum, guidglinos providing ior ngoessary safeguards

vi!-a-vis Osfence Establishmonts can ba issuod by lhe Mlnistry of Dofsnc6'

1 5..'Posldve Laf', Black's Law Dlfttontry (56 Edn.), r+.t PubltihlnS Co. rg7s

9rJ16 o'V't"'212+:02t'tudgm'nt dt 27'm8 doc
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which guidelinss includs regulation of grant of NOC' lt is further observed that

the objoctvs ot thoss instructions is to striks a balanc6 b6tw6€n security

concams of the Defqnca Forc€s and th€ right o{ public to und6rlaks

construction ac'tivities on thoir lands and' therefore' 6v6n if the municipal lews

do not so requirs, yel the Station Commandor f6els that any construction

coming up within 1OO m6ter (for multFtorey building ot mors thsn four storoys'

the dlstanc6 shall be 5OO m6ters) radius of defonce 6stablishment could be a

security hazard, he can, afier seeking conflrmation from his own high6r

authority in ths chain of his command' rofuss to grant NOC for construction of

such building.

40. ln our resp€ctful submlssion' the vlew so taken ln th€ alore€t'atod csses

ot Tcl lndustles Ltd., s,s.V. Developars 8nd sunbeam Ent6lpdses does not

take into oonsidsration tho law settled in thls r6gard by the Supremo Coud ln

th6 casss dlscussed asrlier, in particular the cas€s of PH Pdul Manoi Pandian

aod Bishambhar Dayal chandrc Mohan' which cas6s hav6 bsen followed by

anothor Coordinals Bdlch of thls court very rec€ntly in the cas€ of Runwal

Constructbns. Thsn th€rB ls also a body of law subsBquontly d€valopsd by lhs

Ap€x Court in the cases of 8 K Ravichandr?,' Satwaftlna Hous'ng Socioly and

T. Vijayalakshmi, which hold the lield today and lay down In no uncertain tams

that in th€ absence ot any law providlng for cutailment of rlght to onjoy ths

prop€rty, vJhich is a vEluabl6 right under Articl€ 3OOA of tho Constitution of

lndla, no p€rson can bs subiectod to any r€stticlion upon his right to construct I

32J46 o-y'lP'27l.,'2a21'Judgmontdt' 27'92023doc
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Utban Dsvelopment Oepdftmenl and Ots.' end Vlkam Oelile Coaperative

Housing Socialy dnd Ors. ys. Union ol lndia, through the Ministry of Defenca

and Ors.,. lt would bo, therofore, necossary for us to considBr th68e cases as

woll.

43. ln the caBs of Hindustan Petrcleum Corporatrbn Lrd., the permisaions and

cloarancos grant6d to Oswel Mllls Pvl. Ltd. for chango of land uae and

construclion of high ria€ strl.lclur3a were challanged. The challengs so posod to

tho chengo of lsnd uaa and construction of high rise strucluree wa8 gxamined in

ths light of tha provisions mads undor Section 46 of tho MRTP Act and

Rogulatlon l8(n) of DCR 199'1 8nd lt was hold, by ralying upon tho ratio of tho

csss of S.N. Reo Vs. Stata of Mahalasht/a', that the Plannlng Authorlty grantlng

devalopment pormi3slon neod not ah,vays confno ib€ff to th6 factors stated in

Soctlon 46 of th6 MRTP Acl and thst Ssction 46 of tho MRTP Act doas not

stand in tho way of the authority, considedng such mabdal or fac't addluonelly, if

It i8 r6l€vant, for taklng its dociSlon to grant sanction or refuse sanclion ot any

oovelopment Plan. lt was al6o hsld that the security as well 8s health aspects

ara crucial end can be appoprietely consldarod as falling withln ths sweep of

th6 €xpresslon "ln the public interasf usad in Regulatlon 16(n) of oCR 1991

This case do6s not doal with the vslidity or othoMise of oxecutiv6 instructions

imposing rgstrictions upon use and onioyment of ths land wh€n I legislation

govoming ths gub.iscrt slrsady occupias lho field aM, therafors, to ihis extent,

this case may not be of any assistanco to respondent no8.3 to 6. But, the law

laid dos,n by ths ApeI Court in the seld cas6 of S.lV. Rao that a planning

Authority c€n always conslder any othor r6l6vant metedal or r€levant fgctors, in

addition to ths factors stated ln Ssction 46 of the MRTP A€t, ior granting o,

rgfuslng to grant sandion to any Dovelopmont plan, would b€ binding and

would hsw to b6 appllod ln the iacts and clrcumEtanca8 of oech case. Mors or

lea8 slmilar ls tho rstio of th6 cas6s of Oswel Ag,o Mllls Ltd., Unton of t,tc a,

through the lndlan Amry, Gonkhnath Shankat Nekhwa e,nd Vknm Delite Co_

op. Housing Society Ltd. insofar es they concem tho additional faclors which

aro requlrad to b€ taken into consideration by th€ plenning Authorily while

grantlng dovelopment p€rmi9sion8. Th$s casss do nol sp€cifically dael with

th6 valldlty of tho lmpugned clrculals questloned her6 on th6 ground that thsy

ara ultra vires the Act 1903 and, th€rofor€, ln this rogard, they would be ot no

holp to respondont nos.3 to 6. But, as rogards the viow thal th€y heve taken

6bout the Planning Authorlty, whll€ granung dovoloFnont pormi8sion,

consldorir€ in it's dlscrstion relovant factoB in addltion to the factors stat6d in

Saction 40 of the MRTP Act, thors b no querrel, atthough in what casos such

additional factors should bs consldored or should not be conslderod would b€ a

quostlon of fact to b€ decided by the planning Authodty ln tho fac18 and

circumstancos of each caao.

44. ln the pr6s6nt c€se, wo havs alrBady found that the jmpugned circulers

have not boen i8au6d in accordancB wlth tho provi8ions mad6 in Soc{ion 3,
I
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3
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41. Th6r6 is ons more case, the case ol Lok Holding and Construction Ltd. &

ors. vs. Municipal Cotporulon of Grcator Mumbai & O/s.', which is decided by

a Coordlnato Bench of this court. ln this casa, the ordor datod 166 March 2011

passed by tho Executive Enginoer ot the Bombay Municipal Coryoration

cancsllod tho IOD and CC grantod in favour of the petitionera for construcllon of

building on property boaring CTS Nos.153, 153/'l to 3 of Mllsge Malad (East)

t m1l SCC onu6 tun lA55

13146 o-\NP-Zr?4-X21-!trdgm.it di. 27',m23 (r,.

on th6 basis of tho obj6ction raisod by th€ Detenco Authority that the propcsd

sttuctur€ would causa dangsr to the Defonco Establishm€nt. A lstt6r

dated 23d January 2O@, taking sudl ob.iEction by the Oofenca Estrablishrnent,

was found to be on rscord. ln th6 context of th6s6 facts, a view was expressod

by the DivlEion Bench thal as thare ws8 8 statutory anectm€nt occuplng ths

ffeld, such a8 th6 Works ot Osfoncs Ar{ 1903, tha Govemmont 'mry not hsv6

the powor' to isaus srJch instructions in rssp€ct of Dafonce Establishmont in

rolation to which there ls no notificdion, as contomplated by th6 provisions of

the Acl 1903. This view ha8 be€n found by anothor Oivislon Bonch of this court

in lhg cas6 of S.S.tl Oevetopgls and othors ard 6lso the case of Surb€am

Enlgrprses as laying down no law, thsre being uso of the words 'm!y not h6ve"

ln Lok Holding and Conslruction Lrd, thoreby lndlcatlng that lhere was no

authodtatiya pronouncomont of law in that case. Th6re ls no r€ason for us to

sxpr€ss our disagro€mont with thos€ obs€rvstions but, this lgsue has now b€en

rondgrsd only acedsnic in view of the law s6ttl6d by th6 Apex Coud in iB

various judgmsnb and discussed earlier

42. Leamed ASGI has also rolled upon th€ casos ol Hlnd)stan petrcleum

Cotpontion Ltd. Vs. Munlcipal Coeoratlon of Grcater Mumbai, Oswat Agto

Mi s Ltd. Vs. Hindustan Petrolaum Corporatbn Ltd. and Ors.,, Gorakhnath

Shankat Ndkhwa and Ors. ys. Mutlcipal Cotpotation ol Greeter Mumbei and

Ots.', Union of lndia, through lndian Amy ys. Stale of Mararcshtra, thrqgh

I 2012 SCC OnLbD Aon &
2 (tu14 2 SCC atl
3 2ta2 scc Oilrt &o 6703
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rsEidontial house in ths rssidontial aroa. The meaning of the wotd 'law' has

b66n Bxplainod In tho c€ss ol Bishambhar Dayal Chandte Mohar, which we

havs already discussod 6dier, and it does not inchJde a circular issued in

exorclse of executlvo powar of tho Central Govemmsnt or ths State

Govomment at a time when ths relevsnt loglslation already occupies ths fi61d.

This subsequont body of lau togethor with ths law setded by ths Ap6x Court in

ths css6s discussod 6arliar, which wore prior to the iudgmants in fis cases of

ICS ,ndust r'as Lfd, S.S.\l Develope.! end Sunbeam Enra@rbes, now

conititutg8 an authoritalivo pronouncemenl for a proposilion that roslrictions

upon us€ and onjoyment of land can bo lmpos€d only under an authority of law

and when a rolovant law, liko the Act 1903, ls occupying the fi8ld alroady, by

dovlca of gxeoutlva lnstructons, no restrictions can b6 lmposed on us6 and

enjoymont of tho land, though by tho exoculive lnstructlons only gaps In

legislation can bs lilled. Thorefore, we 8ra of tha vi€l, that tho said cases of

ICS ,rduslrias Lld., S.S.tl Oeveropors and SurDeam Enterpdsos relisd upon

by raspondent nos.3 to 6 would rondsr no assistanca to them'



))

raad with S€cilon 7, of the Act 1903 and thore bsing alrsady occupation of the

ffEld by the Acl 1903, no rEtdclions could havo bo€n lmposod upon u8€ and

enjoymont of th6 subjecl property by m6re Bxocutiva lnsfudbns and, therofore,

wc find lhat th€ impugned clculaE ar€ ultra vlrss the provisions of lho Works of

Defencs Act, 1903 and as such are invslld, doserving to bg quashad 6nd set

€8ido by this court. Th6 llrst question, l.e. Whether tha lmpugned chcula/.s

detod 1g Mdy 2011, 1f March 2015 and 1V Nommbr 2015 issued by

lllnlstry ot De/lnc€ arc uftra vlrcs lhe Wotks of Defence Acl, ,903, is ensworsd

accordlngly.

45. Now lol us proceod b answor ttu socond qu€3tion wtrich b about the

n6.d for rsspondent no.l-tr,lCGM to lnslrt upon th6 pelltioners to obt8ln NOC

ftom rospondent nos.3 to 6 b€tore th3ir sppllcatlon dated 6b Jun6 20'19 can be

contlder€d and dodded by lt.

46. Accordlng to loamod Senioi Advocato for thc pctltioncrs, lh*o exlals no

such ne€d in tha pres€nt cass for the raason that the propos€d bulldlng hss

simlhr helght as th6 bullding which oxlst€d on the subi6c,t propsrly sincs about

1938 0 1940 end INS Trats havlng been s6t up and comrdssionad by

r€Bpondont nos.3 to 6 ln the yoar 1991-92, st which time, the old buildlng of the

same height a, th€ pmposad buildlng was alr€ady slanding. He 6lso Bubmits

that the applicrtion ol ths p€titionors is gDvemod by DCPR 2034 and not by

DCR 1991 and thal th6ro is a slight difioronc€ b€tw€en theso two raoulations in

37146 O-VlP-272a-?tr2!,J!d9m.in dt. 27-$mx.doc

the s6n8e that Regulathn j6(n) of DCR 199i usas the words.or is not in tha
public intdEsf, which words heva b€en deletod from Regulation 1g of OCPR

2023, which is othsrwis6 in pari mateds to Rogdafion 16(n) of DCR .t991. Ho

also subfiits that thers aro othor stucturas and tnJldings existng in tha vtcinny

of INS Trata, whlc-ft havo much mors hBlght than th6 proposad building o( the
potltionBrs end aome of thos€ buildings ar€ just ad.lacent b tho boundery wall of

INS Treta. He submit8 th6t if th6 othcl adracent o, noerby buildlngs do not posa

any sccurity thraet !o INS Trete snd the old bufiding standlng on lho subiect

prop€rly u,as also not considorod to be any 8ocrjrity hazard, it would be i ogical

b 8ay that ln the facls and circumstancas c, thls caso, any NOC trom

rospondont n6.3 to 6 would b€ nec$sery This b all disegrucd to by lcamod

ASGI. Hs submltB thrt ov6n though the prelent appllcaflon for grant of

developmcnt permission is govomed by DCPR 2034 and the rEl€vant

r€gulatlon thsr€of, thg Regula{on 1g(1), dolotor tha words.or 18 not tn the

public intdBsf, such public lnlerBst can be raad lnto the piovlslo{rs of Socton

46 of tho MRTP Act, lf one consldsr8 tho 6xposi0on of law rnede by the Apex

Court in th3 cas€ ot S.r,/. Rao. He turther submit that ln a case whe.6 3€curtty

interost ot Neval Establishmont or Doience Esteblishment l! lnvolvod, there

cannot be sny compadson botwoon one building and othor buildtngs in the

vlcinlty as, uhimataly, th6 Defenc€ Ajthorites, bt ng axporls ln th6 field, woutd

havo a d6cisiy6 vote. He submlts that tf th€y find that compadron botwo€n two

s6ts of bdldings i8 ill-founded and ono 8et of bullding posas a s6curi, lhrBal

whlle tho oth6r Eot o, bufldlngs doo8 not, such optnton hes to bo accapted by d,|a
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Planning Aulhority. Hs, thtls, submits lhat de 
'rors 

the impugned circulars'

rdpondent no.1-MCGM would b€ well within its rights to insisl upon NOC to ba

i$ugd by respondent nos.3 to 5 in the prosent case'

47. Th€re can bo no sacond opinion about the fact ulat sscurity of a Defence

Establlshmont and Naval Establishment is of paramount importanca and thsrg

could be no @mpromise wilh lt. lt is also not in doubt that in ths matlar of

security, Dalence Authoritiss ara the oxparts end their oplnlon has to bo

accsptod. lt would then m€an that it is not for the mmmon citiz8ns liko th6

petitlonars to mako forays into the field which ls an exclusiv€ presarva of tho

Dsfonca Authorities and m€ka an attsmpt to formulata an opinion' by making

comparison bstween certain bulldings situatad in ths vicinity of fie Defence

Establlshment and Naval Establlshmenl. lt is not opsn to any mmmonar to say

thst in his opinlon one building in ths vicinity of ths Defsnca or Naval

E8tablishment posos socurity throat whil6 tho othor doos not to th€ Oefsnce or

Naval EstabliEhmenls bscauso th6 other tallor bulldings sltuate n€arby are

toleratsd by ths Defonc€ Authorlties. But, this is only a general rule and lhere

can be peculiar fects and dlcumstancss of a caso \'vhich may provide for an

oxception to th€ g€n€ral rulg. ln a glvon cas€, ths facts and clrcumstencos

could be so glsring that onv ono conclusion, which lollows them as a loglcal

corollary, can be drawn and lf any other concluslon is rsachod' lt could be

viowed as so absurd that no gonslble person could ev€r hava resched it' This

proposition of law i3 a part of Wednosbury principle' tthich says thet a docision

will bs said lo bs unreasonablo in the Wedn€sbury sens€ if, (i) it is based on

wholly irrdevanl matgrial or wholly lnelevant conslderation; (ii) it ignores a vsry

rol€vant matsrisl which ought to have been takon into consid€ration or (iii) it is

so absurd that no sonsible person could aver ha\€ Isached it. (Soe Assoc/etod

Provincial Picturc Housds Lrd. Vs. Wednesbury Coryorationl and Chaiman All

Raitway Rec. Board and dnother Vs. K. Shyam Kumar dnd othsrst).

48. ln th6 prasent cas6, howevsr, th6 comparison sought to b€ mad6 by

lsamsd Sonior Advocate for tho pstitioners botwosn proposod building of tho

patltioners and th6 other taller buildings situated nesrby or in tho vlcinity of INS

Tratra so a6 to justify construction of a much shoder building is uncalled for as

th6r6 ls no sp€clflc material avallable on r€cord to 6nable the courl lo find the

dbtlnction made by raspondsnt nos.3 to 5 in thsse two sets of bulldings to bs

ebsurd. W6 ar6, thereforc, of tho opinion that r€liancs placed by lho petition66

upon the comparison between two sets of buildings standing ln the vicinity of

INS Trata ln order lo justlfy their cas6 in inconecl.

49. Th€ matt6r, howev6r, does not end hor6. Th€re is anothor ground taken

by th€ petition€rs ln support of th€ir submission that this is a pecullar case

wharoin NOC of respondent nos.3 to 5, inespectlvs of what is stated in tho

impugned circulars or any other considsrations, b not nocessary. Thsy submit

that the haight of the proposed bullding is same es that of the old building,

I 0948) 1(B 223
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which was corElructad way back in the year'1938 or 1940 and which was in

oxlatence evan in th6 year 1991-92, when INS Trata 8s a Naval Establlshment

was sat up end commissimed. Leamed Senior Ad\ocate for tho petitionoB

submits that lf the old building of th6 seme holght was nol ths sadrity hezard

for INS Trata sincs its very incspuon till tho ye6r 2005, when it c6me to be

domolishod, end the new proposod building is elso of the same hoight, it

8ound8 illogical end ab6utd lhat I similar building with slmilar hoight, which is to

comc up by roconstruction and ra.6focllon, would suddenly become e socurity

ri8k. Leamad ASGI ha8, however, holds a diferent opinion. Accoding to him,

issuance of NOC ls a rcquirement of th6 reatrictlons conteined in th€ lmpugned

ciroJlars and ths impugngd drculars b€ing in the natur6 c, Exocutivs

lnstrucllons would blnd ovsrybody, and the NOC ls I must ln th6 preaent cas6.

Ho also submlts that now INS Trala has undergone change as regards its own

securlty roqull€ments, o8p€cially aftsr 2008 tarorlst attack ln Mumbel, whlch is

polntod out ln the Confdentsl Not6 givan to thb court, and, th6rebr9, ths

prtitionoE cannot say that th€ra i8 no requirom€nt of lssuance of NOC by

r€spondont nos.3 to 6,

50. Thls ca8c, w6 must s8y, is undoubEdty govomod by OCPR 2034 and the

epplicsblo ru|. is Rogulaion 18. R.gulation '18(1) of DCPR 2034 is

suhtantially in pari materia b Reguladon 16 (n) ol DCR '1991, but lt deletss ths

words "or is nol in the public intoresf, wHch were us€d ln R€gulstion 16(n) o, the

sadio. OCR of 199i. R€gulation '18 of OCPR 2031 also do.s not expllduy pmvido for

lU$ o-vtP-2f2+?92t-Jud9nt.nl dt. Z-+rc23 doc

obtainlng of NOC from th6 Oefonce Authorili€s in such cas€s. However, thero is

a goneral ruls regulatlng grent of pgrmissions for de\€lopmontel and

construclion eclivities, as prescrtbad in Soction 46 of the MRTP Acl. lt lays

down th€ faclors to bs taken lnto consideration by the planntng Authority for

grant or rafusal of ssndion of the Dsvelopment pbn. Th€s6 faclors ara such aa

th6 provision8 of ths draft or oanclioned originsl plan, ln csa€ Oevglopmont

Contml Rcguletions ior thet pardcuhr arca ere nol in brcs, end il lhore is no

drafr or senctlonad orlglnal plan, th. fuc.tor8 that are r€quirud to b€ iak6n into

considoraton are those a8 containod in tho Developmant Control Regulationg

appllcable to the sroa under tho planning Authorlty, a6 3pecilied by lhe

Govamment by a gazotte/notncabn, till lhe Da\€lopm.nt Control Rogulatbns

for such ar6s ere sancllonsd. lnterpraflng thl3 provlslon of law, the Ap€x Courl

ln th6 case of S.N. R o has held that if th€r. wlll be any other materlsl or

relovant tactoG, Soctlon 46 of the MRTP Act doe! not stand ln the way of slrch

matorlal or faclors b6lng consid6r€d by tho Murlclpal Corporstion for grant of

ganctlon c refusal to grant sancllon of 8ny Dev6lopment plan. ln othsr wqds,

the Plannlng Authority can ah,vays tak€ into considera on, aparl ftom the factors

statod in Soc{on 46, any other matarial or factor \ifiich is r€levant for the

purpoao of exarcising dlscrellon by he plenning Authorlty in tho mattsr of granl

or rafusal of th6 developmont pormission. Of course, il Clavolopment Control

Regulations ara in force, lhe provlsions mado thersin would also havo to b€

taken inlo conslderalion in guch a matter
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51. ln th6 prssent cas6, DCPR 2034 are in foros and apply to the application

made by tho pstitioners for grant or sanction of devslopment pormission.

Th6s6 ragulations would be relevant hors for rsspond€nt no.1 to considsr and

docid€ ths application of th€ p8tltioners. Thoy do not contain any provision for

obtaining of NOC from respondont nos.3 to 5 or Oefsnco Establishments. But,

as tho law dlscussed sarlier would indicat6 that ln 8n appropriats cas€,

additional tactors which would elso Include NOC from Oofence Establlshmonts

could elso ba considered by the Planning Authority, if thoy ere rolovant. Such

additional tactor or matsrial must be relevant for ensuring that tho development

of a land occura in I safe and socur€ manner, which sarvgs tho obj€ct of th€

popgrty o\./n6r to uss and onjoy his property in a reasonable mdlnor on the

on6 hand and whlch do€s not harm the heslth, saf6ty and sscurlty of tho

inhabitants of tho buildings in the nelghbourhood what Is 'rslovanl' in such a

cass would be quostion of faot which would have to bs docidod in th€ peculisr

taclual situatlon of a partjcular cas6. What 13 r6l6vant in one csso noed not

necessarily bo relevant in anolher cas6 and vice-a'versa. Therofore, if any

s€curity concom express€d by the Dsfence Establlshmont ln the vicinity is to be

addrossed propedy by tho Planning Authority, tha Plannlng Authorlty would

have to d6cid6 whethor lt is rslovant or wh€ther lt is absurd ln a partlcular case,

owing to tho glaring nature of fac1s. lt is only by applying lhe tsst of rslevancy

and absurdlty that the Planning Authority would heva to take it8 docision

regarding n66d for issuancs of NOC by tho Oefenca Authorities before any

d6volopm6nt pormlssion is granted or rstusod by it, when It comes to oxorcising

4y45 0-vlP-2rz+2t21-lud9m.nt.lt. 27-92023 doc

it's discrotion in takirE into considsration additional factors, not explicitly

mentioned in Seclion 46 of the MRTP Act or DCPR 2034.

52. Applying this test to th6 presont case, w6 lind that the lacts of this case

are so glaring that it would b€ illogical and €\,En absurd to say lhat sams

buildlng with sam6 hdght at th6 same place as ths oarllor building which

€xistBd in the vicinity of INS Trata would become a security hazard upon its

construction. What was not a hazardous struclure from security viow point

would not become so mly becauso it is construcbd answ without any incroase

in height. Of course, the r6spondent nos.3 to 6 have trisd to lus ry their sbnd

by tendering to the coul tho Confdsntial Note but on going through tho sarn6,

we do not find any such glarlng malsrlal as would cause a topsy-turvy in th€

sscurity hazard porcoption emsrging from the proposod building with samo

h6i9ht. The rsspondent no.1-MCGM hss, howsv€r, lnsist6d upon tho petltloners

to obtain NOC from respondent nos.3 to 6 b€for8 th€ir application lor grant of

dsv6lopm6nt parmission could be docidod on6 way or th6 other. ln our oplnion,

ths facts and circumsEncas of this case, as dhcussed sarll6r, indic€te that

such lnsistance of respondont no.'l is unr€asonable by application of th€

Wodnesbury principle. The6s facts and cirumstances unambiguously and

unmistakably show in a loglcal way hat if a simila building whlch existed in the

past did not cause any security hazard to INS Trata, then thers is no way that

substitufion of ths said buildlng by gnothsr building would suddenly r$ult In a

secudty dsk for INS TraE.
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53. There hos boen one argument advanoed on b€haf ol tho pe0tioners

about ono possible way to interprot the impugnd circul€rs as applicablo to only

na\^r dovelopmentel and construc,tlon works and not to tho wolkE of

raconstruction 8nd ra-6rBc1ion of the buildlngs after they ara damolbhod. Ther€

ha6 boen anohor argument about the impugned clraJlars being vlolatlvo of

principlo ol ru16 ot law, a3 contempletod in Artdas '14 end 21 ot the Constltutlon

of lndia and ther3 b.lng hgitlmatg oxpeclatlons of hc p€titlonor3 regarding

opsratlon ol provi8ion8 of law ln a r3asonable manncr sllowlng the patltoners to

exerci8o tholr right to poporty in a reasonabls way. Havlng glvon our anawerg

to th6 quostlorB lram€d abovs for the rrasons statod oadier, we do not think

that now lt i8 n€cassary tor u3 to dsal wtth thsss polnE of argum€nt and,

thorEforo, now we nould not considor thom.

5,1. ln the r6ult, wa flnd that this p€tltion dosoftEs to be partly allowod.

Accordlngly, w6 psss tho folbwing order i

(i) P€titlon ls partly ellowod.

(ii) Tho Circulars dated 186 Mey 2011, 18n March 20t5, 176

No,/embgr 2015 and 23d oocomb€r 2022' issuad by

raspondant no5.3 to 6, are quashed and sat asid3.

(iv) Tho impugnod letter dated 9s March 202'1 issued by

respondant no.,l-Flag Offrcar, Commandlng-in4hlof, as

a @nsoquenc6, ia el8o quashod and s€t a8lda.

/[ila6 o.vtP-ztz1-2o2\.Jqdlrnf,rtd 27-l2o23.ttrc

(v) Respondont no.'l-MCGM Is dlractod to procoss the

application of th6 patiilonsrs dat6d 6h June 2019,

wlthout the requiremoni ot any NOC from respondent

nos.3 to 5, and trake an appropriate docision theroon in

accordanco with law wlthin a porlod of iour monlhs from

lhs dat6 of tha ordor.

(vi) Potition i8 di8posed of in th6 abov6 ts.ms

55. At thls 8tege, l6em€d counsolfor r€spond€nt nos.3 to 6 requods tor

grant of stay to the eliocl and operatlon of thls Judgrnont and Ord6r. We do

not thlnk it neoessary to grant th. ,€qus8t of tho leamed counsel for

rospondont nos.3 to 6 for lh6 reaaon that tlme of ebout four months hag

be€n granted to rospondont no.l-MCGM for taklrE an appropdat€ daclslon

on tho application of tho po0tlon6I! dated 6s Junc 2019 and, ther€iore. tho

sald raqusst ls roiocd.

(M.W. CHANDWA I, J.) (suNtL B. SHUKRE, J.)

rl l^ivu sr(^{uRFrc
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