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@ litt.n to this post

An Occupancy Certificate ("OC") is a document that is issued by a locat government agency or

planning authority, upon completion of construction of a new project. The certificate is proof

that the project has been buitt, by adhering to appticabte buitding codes, retevant regutations,

and [aws. lt is the responsibility of the developer to obtain an occu pancy certificate once the

project has been compteted. The certificate is an indication that the buitding is suitable for

occupancy,
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'The National Consumer Disputes Redressal Commission ("NCDRC"), in a recent ruling in
Guiumurthy Thisgaraj an and Anita Rao and Ors. ("Comp_lajnanlEl) v. VDB. Whitefietd

Developmen:t_PvL_lld_("VDB Whitefield")[!], maintained that builders should refrain from
coercing flat owners to pay maintenance charges without obtaining OC from the civic
authority.

Case History

A consumer complaint was filed under Section 21(a)(i), read with Section r2(r)(c) and Section

13(6) of the Consumer Protection Act, 1986, read with Order 1 Rule B of the Code of Civil

Procedure ("the Complaint"). ln the Complaint, the Complainants said that they were attotted

flats in VDB Whitefield's project. After much detay, the Complainants were then allotted

incomplete possession of apartments, without an OC and other promised amenities.

Furthermore, without the OC, VDB Whitefietd started levylng maintenance charges and advance

maintenance on the Complainants.

However, VDB Whitefietd had argued that maintenance fee was being charged as it was

providing atl facilities to those who had shifted to their flats. According to the Builder, the detay

in the project was caused due to the Covid-19 pandemic and the buyers were forcing it to give

possession of their units without OC.

lssue

The question before the Apex Consumer Forum was whether a buitder/ devetoper can levy

maintenance charges on the Complainants without obtaining OC?

Judgment

The NCDRC hetd that homebuyers woutd be liable to pay maintenance charges for their

apartments only after the builder obtains OC from the civic authority, and it is not appropriate

for buitders to demand maintenance charges even if home buyers start residing in their

apartments before that. lt was observed by the Apex forum that "Therefore, we are of the

considered view that the Comptainants are entitled to get fair detay compensatio n. Further, not

obtoining on Occupancy Certificate to dote is o serious deficiency of servlce'l lt further held that if

the buitder fails to obtain OC, then the project wilt be considered incomplete, and onty "paper

possession" wi[[ be observed even ifthe flats are handed overto the buyers.

The NCDRC did not agree with the argument of VDB Whitefield and backed the Complainants,

relying on a recent judgment rendered by the Supreme Court in Samruddhi Co-op-gaIve

Housing Society Ltd. y. Mumbai Mahalaxmi Construction Pvt. Ltd[]1, wherein the Apex Court had



'observed that the failure of a buitder to obtain occupation certificate is a deficiency in service

underthe Consumer Protection Act 1986, Further, in Kam,al Kishor and Ors. v. M/s. Supgteeh

Limited[3] the Apex forum had observed: " lt would thus see thot mointenonce chorges ore

required to be poid by the ollottee from the dote of issue of letter of offer ofpossession. As sfoted

eorlier, the possession in my view could not hove been offered to the qllottee without completing

the construction of the villo in oll respects and obtaining the requisite occuponcy certificote.

Offering possession without obtaining occuponcy certificate is meoningless since the ollottee is

not permitted in low to occupy the house which does not hove the requisite occuponcy certificote,

Therefore, the maintenance chorqgs,ja_my qjnjpn, would be Wyoble onlulpmlbe isteony
the oossession is offered to the comoloinonts after obtoinino the reouisite occuooncv certificote

std pleteilslJesBcefs-suhsiltrne".

Therefore, the NCDRC maintained its stance and remarked that desplte the Complainants

taking physicaI possession of their respective units, maintaining certaln common services would

be an expense. No OC indicates that the project is not yet fulty compteted and that not a[[

services promised are provided. Therefore, no maintenance charge should be levied before

obtaining the OC.

Apart from the above, the Court directed compensation for the detay in the project and referred

to the Supreme Court decision to discuss the ptight of the Comptainants white citing Wg. Cdr.

Arifur Rahman Khan y. DLF Southern Homes Pvt. Ltd[4]., wherein it had held,

" Flot purchasers suffer ogony ond harossment as a result of the defoult of the developer. Flot

purchosers moke legitimote ossessments with regord to the future course of their lives, bosed on

the flat, which hos been purchosed, being ovoiloble for use ond occupotion. These legitimate

expectotions ore belied when the developer os in the present cose is guilty of o deloy of yeors in

the fulfilment of o contractual obligotion".
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