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File No. GEXCOM/Adjn/GST/1604/2024-CGST-DIV-5NBD ULU NO.4D [ ZU£4-£D Qatea £0.Ud.LuL+

Sub:- GST-Audit on the Books of Accounts of M/s Silver Oak Villas LLP,
GSTIN: 36ADBFS3288A2Z7 for the period 2019-20 to 2021-22 -
Certain objections - Issuance of Show Cause Notice under Section
73/74 of CGST Act, 2017 - Reg.

* * %

M/s Silver Oak Villas LLP, Address: 5-4-187/3 and 4, 2nd Floor, Socham
Mansion, M.G Road, Secunderabad, Rangareddy, Telangana, 500003 having GSTN No.
36ADBFS3288A2Z7 (here after referred as “Tax payer”) are in Construction of
Residential Complex and Works Contract Services.

2. During the course of GST Audit on the books of the accounts of the taxpayer
conducted in the month of November & December 2023, covering the period April 2019
to March 2022, the following discrepancies were noticed which are discussed in detail
in following paras;

i) Excess availment of ITC in GSTR 3B compared to GSTR2A;

ii) Non reversal of Input Tax Credit against Credit Notes reflected under GSTR 2A;

iii) Non-Reversal of Ineligible input tax credit availed on goods or services not used
in or blocked credit;

iv) Short payment of GST — Sales P&L Vs GSTR-3B.

3.1 Excess availment of ITC in GSTR 3B compared to GSTR2A:

3.1.1 As per the comparison statement of the input tax credit claimed and the ITC
available in GSTR2A for the period April 2019 to March 2022, it is noticed that, there
is a mismatch to the extent of Rs.7,70,690/-. The said excess ITC availment was
irregular in terms of Section 42 of CGST Act, 2017, as the supplier had not filed required
returns for availing the said credit by the taxpayer. The details of such credit of ITC
availed during the period are as follows:

(Amount in Rs.)

Tax ITC claimed in GSTR-3B . ITC auto-drafted in GSTR-2A Excess (+) in ITC (GSTR-3B -
Period GETR2A)
IGST CGST SGST IGST CGST SGST IGST CGST SGST
2019-20 1609795 7293152 7293152 mm@_ 05 7653629 7653629 770690 0.00 0.00
Total ITC to be reversed | 770690 0 0

3.1.2 LEGAL PROVISIONS:

The statutory provisions to avail input tax credit are stipulated in the Section 41,
Section 16 of CGST Act, 2017 and Rule 36 of CGST Rules, 2017. Section 41 provides
that the input tax credit shall be credited to the Electronic Credit Ledger provisionally
whereas every registered person shall be entitled to take credit of input tax if it qualifies
the conditions and restrictions laid down under CGST Act, 2017 and CGST Rules 2017.

3.1.3 In view of above legal posistion, it appears that as the assessee had irregularly
availed excess ITC (difference between GSTR-3B and 2A Auto populated statement) for
the period 19-20 to the tune of Rs.7,70,690/- (IGST: Rs.7,70,690/-), it appears the
said ITC is required to be recovered from the assessee in terms of Section 73(1) of CGST
Act, 2017 along with interest in terms of Section 50 of CGST Act, 2017. Further, it
appears they are liable for penal action in terms of Section 122 (2) (a) read with Section
73(1) of CGST Act, 2017 for the contravention of provisions of Section 16, 41, 39 of
CGST Act, 2017 and Rule 36, 39 and 60 of CGST Rules 2017.

3.2 Non reversal of Input Tax Credit against Credit Notes reflected in GSTR 2A:

3.2.1 During the course of audit it is noticed from the GSTR 2A statement, certain
suppliers have issued credit notes to the tax payer, and Input Tax Credit involved in
such Credit Notes has not been reversed by the Taxpayer as required under Sec.34 of
the CGST Act, 2017.
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Provided that the input tax credit in respect of such services shall be available—

(i) where the motor vehicles, vessels or aircraft referred to in clause (a) or
clause (aa) are used for the purposes specified therein;
(ii) where received by a taxable person engaged—

(I) in the manufacture of such motor vehicles, vessels or aircraft; or

(1) in the supply of general insurance services in respect of such motor vessels or
aircraft insured by him;

(b) [the following supply of goods or services or both—

(i) food and beverages, outdoor catering, beauty treatment, health services,
cosmetic and plastic surgery, leasing, renting or hiring of motor vehicles, vessels or
aircraft referred to in clause (a) or clause (aa) except when used for the purposes
specified therein, life insurance and health insurance: :
Provided that the input tax credit in respect of such goods or services or both shall
be available where an inward supply of such goods or services or both is used by
a registered person for making an outward taxable supply of the same category of
goods or services or both or as an element of a taxable composite or mixed supply;
(ii) membership of a club, health and fitness centre; and

(iii)  travel benefits extended to employees on vacation such as leave or home
travel concession:

(iv) Provided that the input tax credit in respect of such goods or services or both
shall be available, where it is obligatory for an employer to provide the same to its
employees under any law for the time being in force

(c) works contract services when supplied for construction of an immovable
property (other than plant and machinery) except where it is an input service for
further supply of works contract service;

(d) goods or services or both received by a taxable person for construction of an
immovable property (other than plant or machinery) on his own account including
when such goods or services or both are used in the course or furtherance of
business.

Explanation.—For the purposes of clauses (c) and (d), the expression
—constructionl includes re-construction, renovation, additions or
alterations or repairs, to the extent of capitalisation, to the said
immovable property; _ t

(e) goods or services or both on which tax has been paid under section 10;

{f) goods or services or both received by a non-resident taxable person except on
goods imported by him;

{g) goods or services or both used for personal consumption;

(h) goods lost, stolen, destroyed, written off or disposed of by way of gift or free
samples; and

(i) any tax paid in accordance with the provisions of sections 74, 129 and 130.

3.3.3 From the foregoing provisions of law and facts of the case, it is seen that the
taxpayer, during the period April 2019 to March 2022, had availed input tax credit
totally amounting to Rs.1,78,950/- (CGST: Rs.89,475/- and SGST: Rs.89,475/-) as
detailed in annexure-I to this Notice which are clearly specified as ‘Blocked credit’ in
terms of Section 17(5) of CGST Act, 2017 and thus are not available as ITC. Therefore,
the said in-admissible ITC amounting to Rs.1,78,950/- is liable to be recovered from
them in terms of Section 74(1) of CGST Act, 2017 along with interest in terms of the
provisions of Section 50(1) of CGST Act, 2017. further, they are also liable to penalty in
terms of the provisions of Section 122(2)(b) read with Section 74(1) of CGST Act, 2017
inasmuch as they have deliberately contraverned the provisions of Section 17(5) of CGST
Act, 2017 with intention to evade payment of GST in cash.

3.3.4 As the taxpayer has deliberately availed input tax credit during the period 2019-
2022 as detailed hereinabove and mis-stated the eligible input tax credit in their
Electronic credit ledger and GSTR-3 B Returns during the said period concerning the
above ineligible input tax credit on the said inputs/input services with intention to evade
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2017 & TSGST Act, 2017;

v) Interest should not be demanded on the amount demanded above under Section
50 of the CGST Act, 2017 / TGST Act, 2017 read with Sec.20 of IGST Act, 2017;

vi) Penalty in terms of the provisions of Section 73(1) of CGST Act, 2017 and TSGST
Act, 2017 read with Section 122(2)(a) read with Sec.20 of IGST Act, 2017 should
not be imposed on the amount demanded vide S.No.(i) & (ii) above;

Penalty equivalent to the amount demanded vide S.No.(iii) & (iv) above should not
be imposed on them in terms of the provisions of Section 74(1) of CGST Act, 2017
and TSGST Act, 2017 read with Section 122(2)(b) and Section 20 of IGST Act,
2017 _ _

S. (a) Record of Personal Hearing: Personal Hearing conducted on 25.06.2024.
Sri Pranay Mehata CA, Authorised representative of M/s Silver Oak Villa LLP appeared
and reiterated the submissions made in their reply dt. 30.04.2024

(b) Discussions & Findings : | have carefully gone through the records of the
case, Show Cause Notice, tax payer’s replies dated 30.04.2024, submissions made
during the course of personal hearing and other material available on record. I now
propose to adjudicate the case under the provisions of Section 73 & Section 74 of CGST
Act, 2017. I shall take up the below furnished issues one by one for discussion.

v) Excess availment of ITC in GSTR 3B compared to GSTR2A;

vi) Non reversal of Input Tax Credit against Credit Notes reflected under GSTR 2A,;

vii) Non-Reversal of Ineligible input tax credit availed on goods or services not used
in or blocked credit;

Viii) Short payment of GST - Sales P&L Vs GSTR-3B.

5.1 Excess availment of ITC in GSTR 3B compared to GSTR2A:

5.1.1 Show cause notice alleged that there is a mismatch to the extent of Rs.7,70,690

on comparison ITC claimed in GSTR-3B with the ITC available in GSTR2A for the

period April 2019 to March 2022. The said excess ITC availment was irregular in

terms of Section 42 of CGST Act, 2017, as the supplier had not filed required returns

for availing the said credit by the taxpayer. The details of such credit of ITC availed

during the period are as follows:

(Amount in Rs.)

Tax ITC claimed in GSTR-3B ITC auto-drafted in GSTR-2A Excess (+) in ITC (GSTR-
Period 3B - GSTR-2A)
IGST CGST SGST IGST CGST SGST IGST | CGST | SGST
2019-20 1609795 7293152 7293152 839105 | 7653629 | 7653629 | 770690 | 0.00 0.00
Total ITC to be reversed | 770690 0 0

5.1.2 LEGAL PROVISIONS:

The statutory provisions to avail input tax credit are stipulated in the Section 41,
Section 16 of CGST Act, 2017 and Rule 36 of CGST Rules, 2017. Section 41 provides
that the input tax credit shall be credited to the Electronic Credit Ledger provisionally
whereas every registered person shall be entitled to take credit of input tax if it qualifies
the conditions and restrictions laid down. The statutory provisions of Section 41 of
CGST Act, 2017 are reproduced hereunder in details;

(@)
thereof.

Section 41. Claim of input tax credit and provisional acceptance

(1) Every registered person shall, subject to such conditions and restrictions
as may be prescribed, be entitled to take the credit of eligible input tax, as self-
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the said document, and the relevant vﬂ.éno:san.ozh as contained in the said document, ‘
is furnished in FORM GSTR-2 by such person:

Section 73. Determination of tax not paid or short paid or erroneously refunded
or input tax credit wrongly availed or utilised for any reason other than fraud
or any willful-misstatement or suppression of facts.-

(1) Where it appears to the proper officer that any tax has not been paid or short paid or
erroneously refunded, or where input tax credit has been wrongly availed or utilised for
any reason, other than the reason of fraud or any wilful-misstatement or suppression of
facts to evade tax, he shall serve notice on the person chargeable with tax which has not
been so paid or which has been so short paid or to whom the refund has erroneously been
made, or who has wrongly availed or utilised input tax credit, requiring him to show cause
as to why he should not pay the amount specified in the notice along with interest payable
thereon under section 50 and a penalty leviable under the provisions of this Act or the
rules made thereunder.

5.1.3 As discussed above, in terms of the provisions of Section 16(2)(c) of CGST
Act,2017 and Rule 36 (1)(b) of CGST Rules, 2017, to avail ITC against invoices being in
possession of a recipient of supply, it is also mandatory to be the tax i.e. GST involved
thereon is paid. Thus the ITC availed by a recipient is subject to payment of tax by the
supplier in terms of the provisions of Section 39 of CGST Act,2017 read with Rule 61 of
CGST Rules,2017. Further the details of outward supplies of Goods or Services or both
are to be furnished in Form GSTR 1 in terms of Section 37 of CGST Act, 2017 read with
Rule 59 of CGST Rules, 2017. Further the form and manner for ascertaining the details
of inward supplies are also stipulated in the provisions of Section 38 of CGST Act, 2017
read with Rule 60 of CGST Rules, 2017. The statutory provisions above are reproduced
hereunder;

(a). Section 37. Furnishing details of outward supplies -

(1) Every registered person, other than an Input Service Distributor, a non-
resident taxable person and a person paying tax under the provisions of section
10 or section 51 or section 52, shall furnish, electronically ![subject to such
conditions and restrictions and] in such form and manner as may be prescribed, the
details of outward supplies of goods or services or both effected during a tax period
on or before the tenth day of the month succeeding the said tax period and such
details 2[shall, subject to such conditions and restrictions, within such time and in
such manner as may be prescribed, be communicated to the recipient of the said
suppliesy:

(b). Rule 59. Form and manner of furnishing details of outward supplies-

(1) Every registered person, other than a person referred to in section 14 of the
Integrated Goods and Services Tax Act, 2017 (13 of 2017), required to furnish the
details of outward supplies of goods or services or both under section 37, shall
furnish such details in FORM GSTR-1 for the month or the quarter, as the case may
be, electronically through the cornmon pertal, either directly or through a Facilitation
Centre as may be notified by the Commissioner.

(c). Section 39. Furnishing of returns-

(1) Every registered person, other than an Input Service Distributor or a non-
resident taxable person or a person paying tax under the provisions of section
10 or section 51 or section 52 shall, for every calendar month or part thereof,
furnish, a return, electronically, of inward and outward supplies of goods or services
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Section 16, 41, 39 of CGST Act, w.o 17 and Rule 36, 39 and 60 of CGST Rules 2017. The
said irregular ITC availed by the Tax payer is required to be recovered in terms of
Section 73(1) of CGST Act, 2017 along with interest in terms of Section 50 of CGST Act,
2017. Further, it appears they are liable for penal action in terms of Section 122 (2) (a)
read with Section 73(1) of CGST Act, 2017 for the contravention of provisions of Section
16, 41, 39 of CGST Act, 2017 and Rule 36, 39 and 60 of CGST Rules 2017.

5.2: Non reversal of Input Tax Credit against Credit Notes reflected in GSTR 2A:

5.2.1 Show cause notice alleged that the tax payer have received credit notes as per
GSTR 2A statement from certain suppliers. The Input Tax Credit involved in such Credit
Notes has not been reversed by the Taxpayer as required under Sec.43 of the CGST Act,
2017,

(Amount in Rs.)

Period | VALUE | IGST CGST SGST | CESS
2019-20 | 152377 0 13714 | 13714 0
Total | 152377 | 0 13714 | 13714 0

5.2.2 LEGAL PROVISIONS:

“Section 34. Credit and debit notes.-

(1) Where one or more tax invoices have been issued for supply of any goods or
services or both and the taxable value or tax charged in that tax invoice is found to
exceed the taxable value or tax payable in respect of such supply, or where the
goods supplied are returned by the recipient, or where goods or services or both
supplied are found to be deficient, the registered person, who has supplied such
goods or services or both, may issue to the recipient 2 Jone or more credit notes for
supplies made in a financial year] containing such particulars as may be
prescribed . .

(2) Any registered person who issues a credit note in relation to a supply of goods
or services or both shall declare the details of such credit note in the return for the
month during which such credit note has been issued but not later than [the
thirtieth day of November] following the end of the financial year in which such
supply was made, or the date of furnishing of the relevant annual return,
whichever is earlier, and the tax liability shall be adjusted in such manner as
may be prescribed:

Provided that no reduction in output tax liability of the supplier shall be permitted,
if the incidence of tax and interest on such supply has been passed on to any other
person.

“Section 16 of the CGST Act, 2017 - Eligibility and Conditions for Taking
Input Tax Credit-

(1) Every registered person shall, subject to such conditions and restrictions
as may be prescribed and in the manner specified in section 49, be entitled to take
credit of input tax charged on any supply of goods or services or both to him which
are used or intended to be used in the course or furtherance of his business and
the said amount shall be credited to the electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no registered
person shall be entitled to the credit of any input tax in respect of any
supply of goods or services or both to him unless,-

(a) he is in possession of a tax invoice or debit note issued by a supplier
registered under this Act, or such other tax paying documents as may be prescribed;

(b) he has received the goods or services or both.
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(Amount in Rs.)

Year IGST CGST SGST
2019-20 0 65997 65997
2020-21 0 7290 7290
2021-22 0 16188 16188
Total ITC to be reversed | O 89475 89475

5.3.2 LEGAL PROVISIONS:

Section 17 (5) of CGST Act, 2017:

17(5) Notwithstanding anything contained in sub-section (1) of section 16 and
sub- section (1) of section 18, input tax credit shall not be available in respect of the
following, namely:—

{a) [motor vehicles for transportation of persons having approved seating capacity
of not more than thirteen persons fincluding the driver), except when they are used
for making the following taxable supplies, namely.—

(A) further supply of such motor vehicles; or
(B) transportation of passengers; or
(C) imparting training on driving such motor vehicles;
{aa) vessels and aircraft except when they are used—

(i) for making the following taxable supplies, namely:—
(A) further supply of such vessels or aircraft; or (
B) transportation of passengers; or

(C) imparting training on navigating such vessels; or

(D) imparting training on flying such aircraft;
(i) for transportation of goods;
(ab) services of general insurance, servicing, repair and maintenance in so far as
they relate to motor vehicles, vessels or aircraft referred to in clause (a) or clause
(aa):
Provided that the input tax credit in respect of such services shall be available—
(iii) where the motor vehicles! vessels or aircraft referred to in clause (a) or
clause (aa) are used for the purposes specified therein;
(iv) where received by a taxable person engaged—

(I) in the manufacture of such motor vehicles, vessels or aircraft; or

(1) in the supply of general insurance services in respect of such motor vessels or
aircraft insured by him;

(b) [the following supply of goods or services or both—

(i) food and beverages, outdoor catering, beauty treatment, .:mﬁ:: services,
cosmetic and plastic surgery, leasing, renting or hiring of motor vehicles, vessels or
aircraft referred to in clause (a) or clause {aa) except when used for the purposes
specified therein, life insurance and health insurance:

Provided that the input tax credit in respect of such goods or services or both shall
be available where an inward supply of such goods or services or both is used by
a registered person for making an outward taxable supply of the same category of
goods or services or both or as an element of a taxable composite or mixed mzﬁtm@
(v) membership of a club, health and fitness centre; and
(vi) travel benefits extended to employees on vacation such as leave or home
travel concession:

(vii)  Provided that the input tax credit in respect of such goods or services or both
shall be available, where it is obligatory for an employer to provide the same to its
employees under any law for the time being in force

(c) works contract services when supplied for construction of an immovable
property (other than plant and machinery) except where it is an input service for
further supply of works contract service;
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2017 and thus are not available as ITC. Therefore, the said in-admissible ITC
amounting to Rs.1,78,950/- is irregular for contravening the provisions of Section
17(5) of CGST Act, 2017 hence, liable to be recovered from them in terms of Section
74(1) of CGST Act, 2017 along with interest in terms of the provisions of Section 50(1)
of CGST Act, 2017. Further, they are also liable to penalty in terms of the provisions of
Section 122(2)(b) read with Section 74(1) of CGST Act, 2017 inasmuch as they have
deliberately contravened the provisions of Section 17(5) of CGST Act, 2017 with
intention to evade payment of GST in cash.

5.3.6 As the taxpayer has deliberately availed input tax credit during the period 2019-
2022 as detailed hereinabove and mis-stated the eligible input tax credit in their
Electronic credit ledger and GSTR-3 B Returns during the said period concerning the
above ineligible input tax credit on the said inputs/input services with intention to.evade
payment of GST, it appears the tax payer is liable for penal action in terms of the
provisions of Sectien 122{2)(b) read with Section 74(1) of CGST Act, 2017.

5.4 Short payment of GST - Sales Ledger / Trail Balance Vs. GSTR-3B:

5.4.1 Show cause notice alleged that there is a difference in taxable value declared in
GSTR3B to the total turnover as per Profit and Loss account for the relevant period. The
details are as under:

(Amount in Rs.)

FY PnL GSTR3B Taxable Value GST@18%
2021-22 116200069 100762528 15437541 DTTSIBT
2020-21 84725834 79698225 5027609 904970
2019-20 113558481 63244525 50313956 9056512

Total 70779106 12740239

5.4.2 As the said income is declared towards supply of services and the taxpayer has
not submitted any documentary evidence in respect of the income being related to
exempted supply or showing the nature of supply.

5.4.3 LEGAL PROVISIONS:

Whereas In terms of Section 39(1) of CGST Act, 2017 “Every registered person,
other than an Input Service Distributor or a non-resident taxable person or a person paying
tax under the provisions of section 10 or section 51 or section 52 shall, for every calendar
month or part thereof, furnish, in such form and manner as may be prescribed, a return,
electronically, of inward and outward supplies cf goods or services or both, input tax credit
availed, tax payable, tax paid and such other particulars as may be prescribed, on or
before the twentieth day of the month succeeding such calendar month or part thereof.”

Further, in terms of Section 39(7) of CGST Act, 2017 Every registered person, who
is required to furnish a return under sub-section (1) or sub-section (2) or sub-section (3) or
sub-section (5), shall pay to the Government the tax due as per such return not later than
the last date on which he is required to furnish such return. In terms of Section 59 of CGST
Act, 2017 every registered person shall self-assess the taxes payable under this Act and
furnish a return for each tax period as specified under section 39.

Section 59. Self-assessment. -

Every registered person shall self-assess the taxes payable under this Act and
furnish a return for each tax period as specified under section 39.

Rule 61. Form and manner .“.-.\. furnishing of return —
As discussed Supra.

5.4.4: Tax payer’s reply and Findings: Though tax payer has given explanation for
project wise cumulative income for period of 2017-18 to 2022-23 , they have not
produced the source of income which is agreed by them in records that they have
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ORDER
(i) I confirm the demand of Rs.7,70,690/-(IGST: Rs.7,70,690/-) for excess
availment of input tax credit as discussed in para 5.1, under the provisions of Section
73(1) of the CGST Act, 2017 & TSGST Act, 2017 read with Sec.20 of IGST Act, 2017,

(i) I confirm the demand of Rs.27,428/- (CGST: Rs.13,714/- SGST: Rs.13,714/-)
for Non reversal of Input Tax Credit against Credit Notes as discussed in para 5.2, under
the provisions of Section 73(1) of CGST Act, 2017 & TSGST Act, 2017,

(1ii) I confirm the demand of Rs.1,78,950/- (CGST: Rs.89,475/- and SGST:
Rs.89,475/-) for Blocked Credit as discussed in para 5.3, under the provisions of
Section 74(1) of the CGST Act, 2017 & TSGST Act, 2017;

(iv) I confirm the demand of Nm.w_;w.wm_.o.wmw\ - (CGST: Rs.63,70,120/- & SGST:
Rs.63,70,120/-) for short payment of GST as discussed in para 5.4, should not be
demanded from them under the provisions of Section 74(1) of the CGST Act, 2017 &
TSGST Act, 2017;

(v) I confirm the demand of interest on the amount demanded above at Sl.No. s (i),
(i1), (iii) and (iv) under Section 50 of the CGST Act, 2017 / TGST Act, 2017 read with
Sec.20 of IGST Act, 2017;

(vij  Iimpose a penalty in terms of the provisions of Section 73(1) of CGST Act, 2017
and TSGST Act, 2017 read with Section 122(2)(a) read with Sec.20 of IGST Act, on the

amount demanded vide S.No.(i) & (ii) above;

(vii) Iimpose a penalty equivalent to the amount demanded vide S.No.(iii) & (iv) above
should not be imposed on them in terms of the provisions of Section 74(1) of CGST Act,
2017 and TSGST Act, 2017 read with Section 122(2)(b) and Section 20 of IGST Act,

2017;
\\\\‘\\
QC\
212 2\ 5608 2024

(3R TGIRIIY) / (R.SATYANARAYANA)

" i

AgIdH3{gdd /Assistant Commissioner
g arIaTe AUSd/ Secunderabad GST Division

¥

o
M/s Silver Oak Villas LLP, Address: 5-4-187/3 and 4, 2nd Floor, Soham Mansion, M.G
Road, Secunderabad, Rangareddy, Telangana, 500003.

Copy submitted to: The Commissioner of Central Tax, Secunderabad GST
Commissionerate, GST Bhavan, Opp. L.B.Stadium, Hyderabad (Attention:
Superintendent, (Review))

Copy to:-
The Superintendent, Central ‘Tax, Kamgopalpet - IIi GST Range, Salike Senate,
D. No. 2-4-416 and 417, Ramgopalpet, Secunderabad - 500 003- for information
please.
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