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Phone 7901243130 E-mail- cgst.secdivi@gov.in

GEXCOM/ADJN/GST/1468/2024-CGST- f@ai®/Date: 29.08.2024
DIV-SNBD-COMMRTE-SECUNDERABAD =

DIN: 20240856Y00000426944

ORDER-IN-ORIGINAL No.46/2024-25 (GST-Adjn)
(Passed by Shri R.Satyanarayana, I.R.S., Assistant Commissioner of Central Tax, s

Secunderabad GST Division)

PREAMBLE
1. This copy is granted free of charge for the private use of persons to whom it is
issued.

32 fore safaae! oIt foban man @ gg wfafsht v S femm Heaes dionde.

= Under Section 107(1) of the Central Goods and Service Act, 2017 any person
aggrieved by this order can prefer appeal within three months from the date of
communication of such order to the Joint Commissioner (Appeals), Hqrs Office, 7t floor,
L.B. Stadium Road, Basheerbagh, Hyderabad-4.

ISl e it Peiigas] Tan Ja1 HR3MFTH, 2017 B UR1107 (1) Hagd, TH A

T gt BRI a8 U ST & faveg Ugad Syad (3idia), JRATerd Sraierd, Wid) Aiord, Sl eH. &
Yo, U9 .8 Rf3gH s, FRIRENT, BSEIE -500 004 & THE TH e & JAd gl oI A6 &
3ER U gol B GadTe.

3. Appeals shall be filed in FORM GST APL-01 prescribed under Rule 108 of
Central Goods and Service Tax Rules, 2017.

$dluayg TN Ja1 R EH, 2017 HAEH108 FagaRUiRAWBIHGST APL-01
HardiereraRa o |

4. The grounds of appeal and form of verification as contained in Form GST APL 01
shall be signed in the manner specified in rule 26 of Central Goods and Service Tax
Rules, 2017

A PT3NUR ARG IHG I S SR G HuTgdTdiTdo 1 AFfRde, FEiaammsiRIaeR
fgm, 2017 FHTA26 AfRfEyaisaewerfaTem|

5. A certified copy of the decision or order appealed against shall be submitted within
seven days of filing appeal under sub rule 1 of 108 of Central Goods and Service Tax
Rules, 2017.

6. As per Section 107(6) of CGST Act, 2017, no appeal shall be filed under Section
107(1) of CGST Act, 2017 unless the appellant has paid—

(a) in full, such part of the amount of tax, interest, fine, fee and penalty arising from the
impugned order, as is admitted by him; and

(b) a sum equal to ten per cent of the remaining amount of tax in dispute arising from
the said order, in relation to which the appeal has been filed.

Feigaeg TaH YaeHefifags, 2017 &1 URT 107 (6) HIATIR, dlGpdHeudas] WA

qrerifE, 201 7BIYRT 107 (1) FAgdBISHUTACTIRTE P Ieg,
SEREACAC N CI R UG IE B

Page 1 0of 22
,/,\




-

-t W

W

-

~  /GST/1468/2024-CGST-Div 010 No.46/2024-25 dated 29.08.2024
/ H

e

Sub: Short /Non/Short-payment of GST- Excess availment of ITC- Non payment

v of Interest / late fee on delayed payment of GST Returns -Non-Reversal of ITC M/s.Villa

Orchids LLP, GSTIN: 36AANFG4817C1ZH - Issuance of OIO - Reg.

Floor,

M/s.Villa Orchids LLP (here-in-after referred to as “Taxpayer”), situated at 2nd
5-4-187/3&4, Soham Mansion, M.G Road, Secunderabad, Telangana-500003,

are engaged in Service Provision, Works Contract Services, Construction services of

single

dwelling or multi dwelling or multi-storied residential buildings, Real Estate

Agents, Construction of Res. Complex, falling under the HSN 995411, 00440104,
00440334 and 004404 10. The taxpayer is registered with the Central GST Department
with GSTIN: 36 AANFG4817C1ZH for the purpose of payment of GST and falls under the
jurisdiction of Ramgopalpet-Ill CGST Range, Secunderabad GST Division,
Secunderabad GST Commissionerate.

2. On scrutiny of the returns filed by M/s. VILLA ORCHIDS LLP. for the FY

2019-20, certain discrepancies were noticed. The intimation of the same was given to
the tax payer by issuance of FORM GST-ASMT-10 vide Reference No.
ZU360523050702D dated 27.02.2024 and issuance of DRC-01A vide DIN:
2024056Y0000052045A dated. 02.04.2024. The details of the discrepancies are as
follows:

(i)
(i)

(i)
(iv)

(v)

Excess availment of ITC in GSTR-3B on comparison with credit available in
GSTR-2A for FY 2019-20

Short payment of GST on comparison of tax liability declared in GSTR-9 & GSTR-
3B for FY 2019-20.

Non-payment of interest on delayed filing of GSTR-3B Returns for FY 2019-20
Non-payment of Late Fee on delayed filing of GSTR-1 and GSTR-3B for FY 2019-
20

Non reversal of ITC in accordance with provisions of Rule 42 and Rule 43 of CGST
Rules, 2017 for FY 2019-20.

Basing on above observations a Show cause notice Ref. No.

GEXCOM/ADJN/GST/1468/2024-CGST-DIV-SNBD-COMMRTE-SEC'BAD
dt.16.05.2024 was issued by the Jurisdictional Assistant Commissioner demanding the
short paid / Non-paid Taxes and penalty, Late fee to be paid in terms of legal provisions
laid down under law.

3.1

CGST:

(ISSUE No: 1): Excess availment of ITC of Rs.44.61,441 /- (IGST: 4,97,755/-
Rs.19,81,843/- & SGST: Rs. 19,81,843/-) noticed in GSTR-3B on

comparison with credit available in GSTR-2A for the FY 2019-20.

The said ITC was irregular in terms of sub-section (2)© of Section 16 of the CGST

Act, 2017. The details of are furnished hereunder: -

(Amount in Rs.)

Excess availment of ITC as per the comparison between credit available in GTR-2A and

credit availed in GSTR-3B for the FY 2019-20

FY

ITC availed per GSTR- | ITC available per GSTR-2A Ex —
3B for FY 2019-20 for FY 2019-20 REAS AVRES

IGST | CGST SGST IGST CGST SGST IGST | CGST SGST

2019-20

708305 | 7219001 | 7219001 210550 | 5237158 5237158 497755 | 1981843 1981843

From the above it appears that, excess availed ITC of Rs.44,61,441/- (IGST:
4,97,755/- CGST: Rs.19,81,843/- & SGST: Rs. 19,81,843/-) in the FY 2019-20 which
is not available in GSTR-2A returns is inadmissible as per Section 16 and 41 of CGST
Act, 2017 and liable to be recovered interms of the provisions of Section 73 of CGST Act,
2017 along with applicable interest u/s Section 50(3) of CGST Act, 2017. Further, it
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appears that are liable for penal action in terms of Section 73(9) of CGST Act, 2017 read
with Section 122(2)(a) of CGST Act, 2017, SGST Act, 2017 read with Section 20 of IGST
Act, 2017.

3.2: ISSUE-2: Short payment of GST on comparison of tax liability declared in
GSTR-9 & GSTR-3B for FY 2019-20.

3.2.1
in GSTR-9 and GSTR-3B for the FY 2019-20 to the tune of Rs.48,874/- (CGST:
Rs.24,437/- & SGST: Rs.24,437/-). The details of short payment are mentioned

it is observed there is a short payment of tax due differential liability declared

hereunder: -
( Amt.in Rs.)
Short payment of GST on comparison of tax liability declared in GSTR-9 and GSTR-3B
for FY 2019-20
Tax liability as
declared in table 4 of Tax paid in GSTR-3B Difference
GSTR-9

CGST: Rs. | SGST: Rs. SGST: Rs. SGST:
9845849/- | 9845849 /- | CGST: Rs.9821413/- | 9821413/- | CGST: Rs.24437/- | Rs.24437/-

3.2.2. In view of the above, it appears that the taxpayer has not followed the procedure
prescribed in Section 37, Section 39, Section,44 and Section 59 of CGST Act, 2017.
Therefore, it appears that the taxpayer is liable to pay GST of Rs.48,874/- (CGST:
Rs.24,437 /- & SGST: Rs.24,437/-) along with applicable interest under Section 50 of
CGST Act, 2017 and penalty under Section 122(2)(a) read with Section 73 of CGST Act,
2017 /SGST Act, 2017 read with Section 20 of IGST Act, 2017.

3.3. (ISSUE No.3) Non-payment of interest on delayed filing of GSTR-3B returns:

3.3.1. During the course of scrutiny of returns, it was noticed that the taxpayer had
filed the GSTR-3B returns for the following months belatedly. The taxpayer has paid the
tax amount and filed the returns but not paid the interest on cash portion of tax paid
under Section 50 of CGST Act, 2017. The details of delayed filing of GSTR-3B returns
and non-payment of interest are given below: (Amount in Rs.)

GSTR-3B Actual date | No of | Amt paid | Rate of | Amt of
Month Due date of | of filling days in cash interest | Interest
filling delayed liability
October-2019 20-11-2019 | 25-01-2020 |66 6,34,224 | 18% 20,643
March-2019 05-05-2020 | 16-07-2020 | 72 2,41,156 | 18% 8,563
Total 29,206/-
Interest Already paid 6162/-
Interest amount to be paid 23044/-

3.3.2. Legal provisions
i). Section 50 (1) of CGST Act 2017:-
(1) Every person who is liable to pay tax in accordance with the provisions of this

Act or the rules made thereunder, but fails to pay the tax or any part thereof to the
Government within the period prescribed, shall Jfor the period for which the tax or any part
thereof remains unpaid, pay, on his own, interest at such rate, not exceeding eighteen per
cent., as may be notified by the Government on the recommendations of the Council.

[Provided that the interest on tax payable in respect of supplies made during a tax
period and declared in the return Jor the said period furnished after the due date in
accordance with the provisions of section 39, except where such return is furnished after
commencement of any proceedings under section 73 or section 74 in respect of the said
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period, shall be levied on that portion of the tax that is paid by debitirig the electronic cash
ledger.] -
provisions of section 10 or section 51 or section 52 shall, for every calendar month or part
CHAPTER IX RETURNS 70 thereof, furnish, a return, electronically, of inward and outward
supplies of goods

3.3.3. In view of the above, the taxpayer is liable to pay interest in cash of
Rs.23,044/- (CGST: Rs.11,180/- & SGST: Rs.11,180/-) under section 50 as applicable
under the provisions of CGST Act, 2017.

3.4 (ISSUE No.4). Non payment of Late Fee on delayed filing of GSTR-1 and GSTR-
3B for FY 2019-20:

3.4.1. During the course of scrutiny of returns, it was noticed that the taxpayer had not
paid late fee for delayed filing of GSTR-I and GSTR-3B returns. The details of delayed
filing of GSTR-3B, GSTR-1 returns and non-payment of late fee are given below:

GSTR -1 late filing details

Due date of Actual date of | No of days Late fee
filling filling delayed liability
Apr-19 11-05-2019 20-05-2019 70 3500
May-19 11-06-2019 10-06-2019 39 1950
Jun-19 11-07-2019 09-07-2019 9 450
Jul-19 11-08-2019 12-08-2019 80 4000
Aug-19 11-09-2019 10-09-2019 87 4350
Sep-19 11-10-2019 07-10-2019 83 4150
Oct-19 11-11-2019 12-11-2019 30 1500
Nov-19 11-12-2019 25-01-2019 43 2150
Dec-19 11-01-2020 27-02-2020 31 1550
Jan-20 11-02-2020 24-06-2020 0 0
Feb-20 11-03-2020 24-06-2020 2 100
Mar-20 11-04-2020 25-08-2020 136 6800
Total 21650
GSTR -3B late filing details
Due date of Actual date of | No of days o
filling filling delayed Ty toe Babliny
Apr-19 20-05-2019 20-05-2019 70 3500
May-19 20-06-2019 20-06-2019 39 1950
Jun-19 20-07-2019 20-07-2019 9 450
Jul-19 22-08-2019 27-08-2019 80 14000
Aug-19 20-09-2019 18-09-2019 87 4350
Sep-19 20-10-2019 21-10-2019 83 4150
Oct-19 20-11-2019 25-01-2020 30 1500
Nov-19 23-12-2019 28-01-2020 43 2150
Dec-19 20-01-2020 04-03-2020 31 1550
Jan-20 22-02-2020 24-06-2020 0 0
Feb-20 22-03-2020 24-06-2020 2 100
Mar-20 22.04-2020 | 16-07-2020 | 136 6800
| Total 22700
Total ‘ CGST SGST
Total late fee payable 44350 ‘ 29175 20175
Late fee paid 10150 ‘ 5075 5075
Balance Late fee Payable | 34200 \ 17100 17100
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3.4.2: Legal provisions:

Section 47. Levy of late fee.— (1) Any registered person who fails to furnish the
details of outward or inward supplies required under section 37 or section 38 or returns
required under section 39 or section 45 by the due date shall pay a late fee of one
hundred rupees for every day during which such failure continues subject to a maximum
amount of five thousand rupees. (2) Any registered person who fails to furnish the return
required under section 44 by the due date shall be liable to pay a late fee of one
hundred rupeesfor every day during which such failure continues subject to a maximum
of an amount calculated at a quarter per cent. of his turnover in the State or Union
territory

3.4.3. In view of the above, the taxpayer is liable to pay latefee in cash of
Rs.34,200/- (CGST: Rs. 17,100/-, SGST: Rs. 17,100/-) under section 47 as applicable
under the provisions of CGST Act, 2017 read with Section 37 and Section 39 of CGST
Act, 2017 and SGST Act, 2017.

3.5 (Issue No.5). Non reversal of ITC in accordance with provisions of Rule 42
and Rule 43 of CGST Rules, 2017 for FY 2019-20.

3.5.1. During the course of scrutiny of returns, it was noticed that the taxpayer had
not reversed ITC proportionately as per Section 17(2) of CGST Act, 2017 read with Rule
42 of CGST Rules, 2017 as detailed below:

1. Taxable Value as per Table 3.1 (c) of GSTR-3B 49636965
2.Taxable Value as per Table 3.1(Total) of GSTR-3B 159072319
3.ITC as per Table 4A of GSTR-3B or 6A of GSTR-9 15201809
4.Amount to be reversed {(1/2)*3} 4743576.167

Rs.47,43,576/- (IGST:
Rs.2,21,020/-, CGST:
Rs.22,61,278/- & SGST:
Rs.22,61,278/-)

Liability

3.5.2. Legal provisions:

i). Section 17 - Apportionment of credit and blocked credits: -
(2) Where the goods or services or both are used by the registered person partly

for effecting taxable supplies including zero-rated supplies under this Act or under the
Integrated Goods and Services Tax Act and partly for effecting exempt supplies under the
said Acts, the amount of credit shall be restricted to so much of the input tax as is

attributable to the said taxable supplies including zero-rated supplies.

ii). Rule 42. Manner of determination of input tax credit in respect of inputs or

input services and reversal thereof. -

(1) The input tax credit in respect of inputs or input services, which attract the
provisions of sub-section (1) or sub-section (2) of section 17, being partly used for the
purposes of business and partly for other purposes, or partly used for effecting taxable
supplies including zero rated supplies and partly for effecting exempt supplies, shall be
attributed to the purposes of business or for effecting taxable supplies in the Jollowing

manner, namely,-

(@) the total input tax involved on inputs and input services in a tax period, be
denoted as _T;
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(b) the amount of input tax, out of _T¢ attributable to inputs and input services
intended to be used exclusively for the purposes other than business, be denoted as PP

(c) the amount of input tax, out of _T, attributable to inputs and input services
intended to be used exclusively for effecting exempt supplies, be denoted as _T2

(d) the amount of input tax, out of _T, in respect of inputs and input services on
which credit is not available under sub-section (5) of section 17, be denoted as _T3";

(e) the amount ofinput tax credit credited to the electronic credit ledger of registered

person, be denoted as _C1‘ and calculated as
Cl1 = T- (T1+T2+T3);

(f) the amount of input tax credit attributable to inputs and input services intended
to be used exclusively for effecting supplies other than exempted but including zero rated
supplies, be denoted as _T4;

[Explanation: For the purpose of this clause, it is hereby clarified that in case of
supply of services covered by clause (b) of paragraph 5 of Schedule II of the said Act, value
of T4 shall be zero during the construction phase because inputs and input services will
be commonly used for construction of apartments booked on or before the date of issuance
of completion certificate or first occupation of the project, whichever is earlier, and those
which are not booked by the said date.]

(g) _T1% _T2 _T3‘ and _T4‘ shall be determined and declared by the registered
person at the invoice level in FORM GSTR-2[and at summary level in FORM GSTR-3B];

(h) input tax credit left after attribution of input tax credit under clause [(f)]75 shall
be called common credit, be denoted as _C2‘ and calculated as

C2=C1-T4

(i) the amount of input tax credit attributable towards exempt supplies, be denoted

as _D1° and calculated as
D1= (E+F) x C2

where, _

E‘is the aggregate value of exempt supplies during the tax period, and _

F‘is the total turnover in the State of the registered person during the tax period:

[Provided that in case of supply of services covered by clause (b) of paragraph 5 of
Schedule II of the Act, the value of _E/F‘ for a tax period shall be calculated for each
project separately, taking value of E and F as under:-

E= aggregate carpet area of the apartments, construction of which is exempt from
tax plus aggregate carpet area of the apartments, construction of which is not exempt from
tax, but are identified by the promoter to be sold after issue of completion certificate or
first occupation, whichever is earlier;

F= aggregate carpet area of the apartments in the project;

Explanation 1: In the tax period in which the issuance of completion certificate or
first occupation of the project takes place, value of E shall also include aggregate carpet
area of the apartments, which have not been booked till the date of issuance of completion
certificate or first occupation of the project, whichever is earlier;

' Explanation 2: Carpet area of apartments, tax on construction of which is paid or
payable at the rates specified for items (i), (ia), (ib), (ic) or (id), against serial number 3 of
the Table in the notification No. 11/2017-Central Tax (Rate), published in the Gazette of
India, Extraordinary, Part II, Section 3, Sub-section (i) dated 28th June, 2017 vide GSR
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number 690(E) dated 28th June, 2017, as amended, shall be taken into account for
calculation of value of _E* in view of Explanation (iv) in paragraph 4 of the notification No.
11/2017-Central Tax (Rate), published in the Gazette of India, Extraordinary, Part 11,
Section 3, Sub-section (i) dated 28th June, 2017 vide GSR number 690(E) dated 28th June,
2017, as amended.]

[Provided further]77 that where the registered person does not have any turnover
during the said tax period or the aforesaid information is not available, the value of _E/F*
shall be calculated by taking values of _E‘ and _F‘ of the last tax period for which the
details of such turnover are available, previous to the month during which the said value
of _E/F*is to be calculated;

Explanation: For the purposes of this clause, it is hereby clarified that the aggregate
value of exempt supplies and the total turnover shall exclude the amount of any duty or
tax levied under entry 84 [and entry 92A]780of List I of the Seventh Schedule to the
Constitution and entry 51 and 54 of List II of the said Schedule;

(i) the amount of credit attributable to non-business purposes if common inputs and
input services are used partly for business and partly for non-business purposes, be
denoted as _D2°, and shall be equal to five per cent. of C2; and

(k) the remainder of the common credit shall be the eligible input tax credit
attributed to the purposes of business and for effecting supplies other than exempted
supplies but including zero rated supplies and shallbe denoted as _C3°, where,-

C3=C2-(D1+D2);

[(1) the amount _C3_, _DI1‘ and _D2‘ shall be computed separately for input tax
credit of central tax, State tax, Union territory tax and integrated tax and declared in FORM
GSTR-3B or through FORM GST DRC-03;]

(m) the amount equal to aggregate of _D1‘ and _D2* shall be [reversed by the
registered person in FORM GSTR-3Bor through FORM GST DRC-03:]

Provided that where the amount of input tax relating to inputs or input services
used partly for the purposes other than business and partly for effecting exempt supplies
has been identified and segregated at the invoice level by the registered person, the same
shall be included in _T1‘and _T2‘respectively, and the remaining amount of credit on such
inputs or input services shall be included in _T4".

3.5.3.In view of the above, the taxpayer is liable to pay reverse the ITC of
Rs.47,43,576/- (IGST: Rs.2,21,020, CGST: Rs.22,61,278/- & SGST: Rs.22,61,278/-)
along with applicable interest under Section 50 of CGST Act, 2017 and penalty under
Section 122(2)(a) read with Section 73 of CGST Act, 2017 & SGST Act, 2017 read with
Section 20 of IGST Act, 2017.

4. For the administration and collection of State Goods and Services tax in
respect of Telangana State, an Act was in operation in respect of Jurisdiction of
Telangana state. This Act is titled as “The Telangana Goods and Services Act, 20177 (for
short here in after referred to as “the TGST Act, 2017”) and it contains the provisions
exactly similar to the CGST Act, 2017 as referred above. Since, it is only repetition; the
provisions of the TGST Act, 2017 are not reproduced in this notice.

4.1. Further, as per Section 6(1) of the TSGST Act, 2017, the Officers appointed under
CGST Act, 2017 are authorized to be proper officers for the purposes of the said Act.

4.2. For the administration and collection of the Integrated Goods and Services Tax
(IGST), an Act was in operation which is titled as “The Integrated Goods and Services
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Tax Act,2017” (for short here in after referred to as “the IGST Act,2017”). As per the
provisions of Section 20 of the IGST Act, 2017, the provisions of CGST Act, 2017 relating
to interalia Input tax credit, Registration, tax invoice, account and records, payment of tax,
inspection, search, seizure and arrest, Demands and recovery, offences and penalties etc
shall, mutatis mutandis, apply, so far as may be, in relation to Integrated tax as they
apply in relation to Central tax as if they are enacted under the IGST Act.2017.
Accordingly, in respect of any recovery, penalty and other demands related to IGST, the
provisions of CGST Act, 2017 will be applicable.

5. Therefore, M/s.Villa Orchids LLP, situated at 2nd Floor, 5-4-187/38&4, Soham
Mansion, M.G Road, Secunderabad, Telangana-500003, are required to Show Cause to
the Assistant/Deputy Commissioner of Central Tax, Secunderabad Division, Salike
Senate, 1t Floor, D. No. 2-4-416 & 417, Ramgopalpet, MG Road, Secunderabad 500003
within thirty days (30) from the date of issue of this notice as to why: -

i) an amount Rs.44,61,441/- (IGST: Rs.4,97,755/- CGST: Rs.19,81,843/- & SGST:
Rs.19,81,843/-) for irregular availment of input tax credit in GSTR-3B on comparison
with ITC available in GSTR-2A for the FY 2019-20 as discussed in Para 2. 1, should not
be demanded from them under the provisions of Sub-Section (1) of Section 73 of the
CGST Act, 2017 and SGST Act,2017 read with Section 20 of IGST Act, 2017;

ii) an amount of Rs.48,874/-(CGST: Rs.24,437/- &SGST: Rs.24,437/-) for short
payment GST on comparison of liability declared in GSTR-9 and tax paid in GSTR-3B
for FY 2019-20 as discussed in Para 2.2, should not be demanded from them under the
provisions of Section 73(1) of the CGST Act, 2017 & TSGST Act, 20 17;

ii) an amount of Rs.23,044 /-(CGST: Rs.11,180/- & SGST:Rs.11,864/-) for interest
on delayed filing of GSTR-3B returns during the FY 2019-20 as discussed in Para 2.3,
should not be demanded from them under the Section of 50(1) of CGST Act, 2017 /SGST
Act, 2017;

iv) an amount of Rs.34,200/- (CGST: Rs.17,100/-, SGST: Rs.17,100/-) for late fee
on delayed filing of GSTR-1 and GSTR-3B returns during FY 2019-20 as discussed in
para 2.4, should not be demanded from them under the Section of 47 of CGST Act,
2017 /SGST Act, 2017;

v) an amount Rs.47,43,576/- (IGST: Rs.2,21,020, CGST: Rs.22,61,278/- & SGST:
Rs.22,61,278/-) for non-reversal of ITC for the FY 2019-20 as discussed in Para 2.5,
should not be demanded from them under the provisions of sub section (1) of Section
73 of the CGST Act, 2017 & SGST Act, 2017 read with Section 20 of IGST Act, 2017,

vi) Interest should not be demanded on the demand amounts mentioned at S1.No. (i),

(ii) & (v) under Section 50 of the CGST Act, 2017 / TSGST Act, 2017 read with Section
20 of IGST Act, 2017;

vii) Penalty should not be imposed on the demand amounts mentioned at Sl.No.(i), (ii)
& (v) in terms of provisions of Section 73(1) of CGST Act, 2017 / TSGST Act, 2017 read

with Section 122(2)(a) of CGST Act, 2017 and also read with Section 20 of IGST Act,
2017

6. Reply to SCN and Personal Hearing:

Tax payer have uploaded reply vide DRC-06 dt. 09.08.2024 in GST portal. Even
the Tax payer have opted for Personal hearing vide DRC-06, they did not attend to
Personal hearing posted on 27.06.2024, 05.08.2024 and 09.8.2024.

7. Discussions & Findings :

I have gone through the Show Cause Notice issued dated 16.05.2024 and Tax
payer’s reply (DRC 06) and merits on record. I have propose to adjudicate the case

under the provisions of Section 73 CGST Act, 2017 and relevant provisions of SGST and
IGST Act, 2017.
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The issues to be taken up for discussion in this order is as follows:

(i) Excess availment of ITC in GSTR-3B on comparison with credit available in
GSTR-2A for FY 2019-20

(i1) Short payment of GST on comparison of tax liability declared in GSTR-9 & GSTR-
3B for FY 2019-20.

(1ii) Non-payment of interest on delayed filing of GSTR-3B Returns for FY 2019-20

(ivy Nonpayment of Late Fee on delayed filing of GSTR-1 and GSTR-3B for FY 2019-
20

(v) Non reversal of ITC in accordance with provisions of Rule 42 and Rule 43 of CGST
Rules, 2017 for FY 2019-20.

8.1: Excess availment of ITC in GSTR-3B on comparison with credit available in
GSTR-2A for FY 2019-20 :

8.1.1 Show cause notice alleged that excess availment of ITC of Rs.44,61,441/- (IGST:
Rs.4,97,755/- CGST: Rs.19,81,843/- & SGST: Rs.19,81,843/-) was noticed on
comparison of the Input Tax Credit availed in GSTR-3B and the ITC available in GSTR-
2A for the period FY 2019-20. The details are furnished hereunder: -

(Amount in Rs.)

Excess availment of ITC as per the comparison between credit available in GTR-2A and
credit availed in GSTR-3B for the FY 2019-20

ITC availed per GSTR- | ITC available per GSTR-2A

3B for FY 2019-20 for FY 2019-20 Excess availed ITC

FY

IGST | CGST SGST IGST | CGST SGST IGST | CGST SGST

2019-20 | 708305 | 7219001 | 7219001 210550 | 5237158 5237158 497755 | 1981843 1981843

8.1.2 The said excess availment of ITC was irregular in terms of sub-section (2)
( ¢) of Section 16 of the CGST Act, 2017, as the taxpayer has failed to ensure that the
tax charged in respect of their input supplies has duly been credited to the Government
by the suppliers. In view of the above, the excess availed ITC of Rs.44,61,441/- (IGST:
Rs.4,97,755/- CGST: Rs.19,81,843/- & SGST: Rs.19,81,843/-) which is not available
in GSTR-2A returns is inadmissible interms of Section 16 and 41 of CGST Act, 2017

8.1.3 LEGAL PROVISIONS:

i) Section 16 of CGST Act 2017: —

“Every registered person shall, subject to such conditions and restrictions as may
be prescribed and, in the manner, specified in section 49, be entitled to take credit of
input tax charged on any supply of goods or services or both to him which are used
or intended to be used in the course or furtherance of his business and the said
amount shall be credited to the electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no registered person shall
be entitled to the credit of any input tax in respect of any supply of goods or services or
both to him unless, —

(a) he is in possession of a tax invoice or debit note issued by a supplier registered
under this Act, or such other tax paying documents as may be prescribed;

(b) he has received the goods or services or both.

[Explanation. — For the purposes of this clause, it shall be deemed that the
registered person has received the goods or, as the case may be, services—

© subject to the provisions of section 41, the tax charged in respect of such supply
has been actually paid to the Government, either in cash or through utilization of
input tax credit admissible in respect of the said supply; and

(d) he has furnished the return under section 39;”
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ii) Section 41 of CGST Act, 2017: -

Claim of input tax credit and provisional acceptance thereof

(1) Every registered person shall, subject to such conditions and restrictions as
may be prescribed, be entitled to avail the credit of eligible input tax, as self-assessed,
in his return and such amount shall be credited to his electronic credit ledger.

(2) The credit of input tax availed by a registered person under sub-section (1) in
respect of such supplies of goods or services or both, the tax payable whereon has not
been paid by the supplier, shall be reversed along with applicable interest, by the said
person in such manner as may be prescribed.:

iii) Rule-36 of CGST Rules,2017: -

“(1) the input tax credit shall be availed by a registered person, including the
Input Service Distributor, on the basis of any of the following documents, namely, -

(a) an invoice issued by the supplier of goods or services or both in accordance
with the provisions of section 31;

(b) an invoice issued in accordance with the provisions of clause (f) of
sub-section (3) of section 31, subject to the payment of tax;

(c) a debit note issued by a supplier in accordance with the provisions of section
34;

(d) a bill of entry or any similar document prescribed under the Customs Act,
1962 or rules made thereunder for the assessment of integrated tax on
imports;

(e) an Input Service Distributor invoice or Input Service Distributor credit note or
any document issued by an Input Service Distributor in accordance with the
provisions of sub-rule (1) of rule 54.

(2) Input tax credit shall be availed by a registered person only if all the applicable
particulars as specified in the provisions of Chapter VI are contained in the said document,
and the relevant information, as contained in the said document, is furnished in FORM
GSTR-2 by such person

iv) Section 59 of CGST Act, 2017:

59. Self-assessment. — Every registered person shall self-assess the taxes payable under
this Act and furnish a return for each tax period as specified under section 39.

v) Section 73(1) of CGST Act,2017: -

In terms of sub-section (1) of Section 73, Where it appears to the proper officer
that any tax has not been paid or short paid or erroneously refunded, or where input tax
credit has been wrongly availed or utilised for any reason, other than the reason of fraud
or any wilful-misstatement or suppression of facts to evade tax, he shall serve notice on
the person chargeable with tax which has not been so paid or which has been so short
paid or to whom the refund has erroneously been made, or.who has wrongly availed or
utilised input tax credit, requiring him to show cause as to why he should not pay the
amount specified in the notice along with interest payable thereon under section 50 and
a penalty leviable under the provisions of this Act or the rules made thereunder.

vi). Section 50 of CGST Act 2017: -

(1) Every person who is liable to pay tax in accordance with the provisions of this
Act or the rules made thereunder, but fails to pay the tax or any part thereof to the
Government within the period prescribed, shall for the period for which the tax or any part
thereof remains unpaid, pay, on his own, interest at such rate, not exceeding eighteen per
cent., as may be notified by the Government on the recommendations of the Council.

[Provided that the interest on tax payable in respect of supplies made during a tax
period and declared in the return for the said period furnished after the due date in
accordance with the provisions of section 39, except where such return is furnished after
commencement of any proceedings under section 73 or section 74 in respect of the said

period, shall be levied on that portion of the tax that is paid by debiting the electronic cash
ledger.]
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(2) The interest under sub-section (1) shall be calculated, in such manner as may
be prescribed, from the day succeeding the day on which such tax was due to be paid.

(3) A taxable person who makes an undue or excess claim of input tax credit under
sub-section (10) of section 42 or undue or excess reduction in output tax liability under
sub-section (10) of section 43, shall pay interest on such undue or excess claim or on such
undue or excess reduction, as the case may be, at such rate not exceeding twenty four
per cent., as may be notified by the Government on the recommendations of the Council.
vii). Section 122(2)(a) of CGST Act 2017: -

(2) Any registered person who supplies any goods or services or both on which any
tax has not been paid or short-paid or erroneously refunded, or where the input tax credit
has been wrongly availed or utilised, —

(a) for any reason, other than the reason of fraud or any wilful misstatement or
suppression of facts to evade tax, shall be liable to a penalty of ten thousand rupees or
ten per cent. of the tax due from such person, whichever is higher;

.” Other Legal Provisions are discussed supra.

8.1.4. DISCUSSSIONS AND FINDINGS: The tax payer has in their reply at para 6(i) &
6(j) stated that there is no requirement to reconcile the invoices reflected in GSTR-2A
with GSTR-3B due to amended Section 16 of CGST Act, 2017 vide section 100 of
Finance Act, 2021 hence, there is no legal requirement to reverse the ITC during subject
period. Further, stated that the mandate conditions of reflection of vendor invoices in
GSTR-2A inserted vile Rule 36(4) is with effective from 09.10.2019 only and the deny is
in correct for the subject period of demand.

The taxpayer can ascertain electronically in common portal with Auto drafted GSTR-2A
whether the suppliers had paid tax on the inward supplies. The details of outward
supplies declared by the suppliers in their respective GSTR-1 returns are shared with
the respective recipient of goods or services or both, electronically through common
portal in the form GSTR-2A (Rule 60 of the CGST Rules, 2017), for respective tax periods.
The GSTR-2A provides the details of invoices furnished by the suppliers and GSTR-3B
return filing status of the suppliers. The non-reflection of invoices in GSTR-2A
indicates that the tax on the same has not been paid by the supplier The
conditions for availing input tax credit paid by the taxpayer have been prescribed
under Section 16 of the CGST Act, 2017 and it is prescribed under Section 16(2)(C)
of CGST Act, 2017 that before taking the input tax credit into the credit ledger,
provisionally, as prescribed under Section 41 of the CGST Act, 2017, the taxpayer shall
make sure that the tax amount mentioned in the tax invoice is actually been
credited to the Governmerit account.

In terms of amended rule 36(4) of CGST Rules availment of ITC related to non-
reflected invoices inGSTR-2A to the tune of 20%, 10% and 5%, as the case may be,
during the period from 09.10.2019 onwards also, subject to certain terms and
conditions, as per section 16(2)(c) of the CGST Act, 2017 in respect of invoices/supplies
that were not reported by the concerned suppliers in their FORM GSTR-1

Therefore, in terms of the provisions of Section 16(2) ( ¢) of CGST Act, 2017 and
Rule 36(1)(b) of CGST Rules, 2017, to avail input tax credit against invoices being in
possession of a recipient of supply, it is also mandatory that the tax mentioned in the
said invoice therein is paid. Thus, the ITC availed by a recipient is subject to payment
of tax by the supplier in terms of the provisions of Section 39 of CGST Act, 2017 read
with Rule 61 of CGST Rules, 2017.

From the foregoing facts of the case and statutory provisions it appears that the
taxpayer had failed to ensure that the tax charged in respect of their input supplies had
duly been credited to the Government by their suppliers as envisaged in Section 16(2) (
c) of CGST Act, 2017 either by way of getting the details of outward supplies uploaded
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by their suppliers in their GSTR-1 returns which in turn wotild appear in the taxpayer’s
auto-populated GSTR-2A statement for the relevant period or by furnishing irrefutable
evidence to the effect that the supplier had in fact paid the applicable taxes to the
Government on the said input supplies by furnishing the suppliers’ GTSR-3B returns
for the relevant period. This had led to contravention of Section 41 of CGST Act, 2017
according to which the excess availed input tax credit on which tax has not been paid
by the supplier liable to be recovered along with applicable interest.

In view of above, it appears that the taxpayer had availed excess ITC to the tune
of Rs.44,61,441/- (IGST: Rs.4,97,755/- CGST: Rs.19,81,843/- & SGST: Rs.19,81,843/-
) for the period FY 2019-20 is in contravention of provisions of Section 16 and 41 of
CGST Act, 2017 read with Rule 36 of CGST Rules, 2017.

Hence the wrongly availed ITC of Rs.44,61,441/- (IGST: Rs.4,97,755/- CGST:
Rs.19,81,843/- & SGST: Rs.19,81,843/-) against the provisions of Section 16 & 41 of
CGST Act, 2017 read with Rule 36 of CGST Rules, 2017, is irregular and the same is
required to be recovered t in terms of Section 73(1) of CGST Act, 2017, along with
interest under Section 50 (30 of CGST Act, 2017.

Further, it appears that the taxpayer has deliberately availed input tax credit
during the F.Y. 2019-20 in contravention of the provisions of Section 16 (2) (¢) 41 of
CGST Act, 2017 read with Rule 36 of CGST Rules, 2017, and mis-stated the eligible
input tax credit in their Electronic credit ledger and GSTR-3 B during the period F.Y.
2019-20 towards the above ineligible input tax credit on the said inputs/input services
with intention to evade payment of GST in cash, it appears the tax payer is liable for
penal action in terms of Section 73 (9) of CGST Act, 2017 read with Section 122(2)(a) of
CGST Act, 2017 and SGST Act, 2017.

8.2. ISSUE-2: Short payment of GST on comparison of tax liability declared in
GSTR-9 & GSTR-3B for FY 2019-20.

8.2.1 it is observed there is a short payment of tax due differential liability declared
in GSTR-9 and GSTR-3B for the FY 2019-20 to the tune of Rs.48,874/- (CGST:
Rs.24,437/- & SGST: Rs.24,437/-). The details of short payment are mentioned

hereunder: -

Amt. in Rs.
Short payment of GST on comparison of tax liability declared in GSTR-9 and GSTR-3B for
FY 2019-20
Tax liability as
declared in table 4 of Tax paid in GSTR-3B ; ” Difference
GSTR-9

CGST: Rs. | SGST: Rs. SGST: Rs. SGST:
9845849/~ | 9845849/- | CGST: Rs.9821413/- | 9821413/- | CGST: Rs.24437/- | Rs.24437/-

8.2.2. In view of the above, it appears that the taxpayer has not followed the procedure
prescribed in Section 37, Section 39 and Section 59 of CGST Act, 2017 and failed to
submitted details of nature of outward supplies towards the differential value of
supplies. Therefore, it appears that the taxpayer is liable to pay GST of Rs.48,874 /-
(CGST: Rs.24,437 /- & SGST: Rs.24,437/-) along with applicable interest under Section
S0 (1) of CGST Act, 2017 and penalty under Section 122(2)(a) read with Section 73 9)
of CGST Act, 2017 /SGST Act, 2017 read with Section 20 of IGST Act, 2017.
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8.2.3: LEGAL PROVISIONS:

i) Section 39 of CGST Act, 2017:
Furnishing of returns

(1) Every registered person, other than an Input Service Distributor or a non-resident
taxable person or a person paying tax under the provisions of section 10 or section 51 or
section 52 shall, for every calendar month or part CHAPTER IX RETURNS 70 thereof,
furnish, a return, electronically, of inward and outward supplies of goods or services or
both, input tax credit availed, tax payable, tax paid and such other particulars, in such
form and manner, and within such time, as may be prescribed: Provided that the
Government may, on the recommendations of the Council, notify certain class of registered
persons who shall furnish a return for every quarter or part thereof, subject to such
conditions and restrictions as may be specified therein.

(7) Every registered person who is required to furnish a return under sub-section (1),
other than the person referred to in the proviso thereto, or sub-section (3) or sub-section
(5), shall pay to the Government the tax due as per such return not later than the last date
on which he is required to furnish such return:

ii) Section 44 of CGST Act, 2017:
Annual return.

Every registered person, other than an Input Service Distributor, a person paying
tax under section 51 or section 52, a casual taxable person and a non-resident taxable
person shall furnish an annual return which may include a self-certified reconciliation
statement, reconciling the value of supplies declared in the return furnished for the
financial year, with the audited annual financial statement for every financial year
electronically, within such time and in such form and in such manneras may be
prescribed:

iii) Section 59 of CGST Act, 2017:
59. Self-assessment. — Every registered person shall self-assess the taxes payable under
this Act and furnish a return for each tax period as specified under section 39.

8.2.4. Other Legal Provisions

i) Section 73(1) of CGST Act, 2017: -In terms of sub-section (1) of Section 73,
Where it appears to the proper officer that any tax has not been paid or short paid or
erroneously refunded, or where input tax credit has been wrongly availed or utilised
for any reason, other than the reason of fraud or any wilful-misstatement or
suppression of facts to evade tax, he shall serve notice on the person chargeable with
tax which has not been so paid or which has been so short paid or to whom the refund
has erroneously been made, or who has wrongly availed or utilised input tax credit,
requiring him to show cause as to why he should not pay the amount specified in the
notice along with interest payable thereon under section 50 and a penalty leviable
under the provisions of this Act or the rules made thereunder.

ii). Section 50 of CGST Act, 2017: -

(1) Every person who is liable to pay tax in accordance with the provisions of this
Act or the rules made thereunder, but fails to pay the tax or any part thereof to the
Government within the period prescribed, shall for the period for which the tax or any part
thereof remains unpaid, pay, on his own, interest at such rate, not exceeding eighteen per
cent., as may be notified by the Government on the recommendations of the Council.

[Provided that the interest on tax payable in respect of supplies made during a tax
period and declared in the return for the said period furnished after the due date in
accordance with the provisions of section 39, except where such return is furnished after
commencement of any proceedings under section 73 or section 74 in respect of the said
period, shall be levied on that portion of the tax that is paid by debiting the electronic cash

ledger.]
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(2) The interest under sub-section (1) shall be calculated, in'such manner as may
be prescribed, from the day succeeding the day on which such tax was due to be paid.

(3) A taxable person who makes an undue or excess claim of input tax credit under
sub-section (10) of section 42 or undue or excess reduction in output tax liability under
sub-section (10) of section 43, shall pay interest on such undue or excess claim or on such
undue or excess reduction, as the case may be, at such rate not exceeding twenty four
per cent., as may be notified by the Government on the recommendations of the Council.

iii). Section 122(2)(a) of CGST Act 2017: -

(2) Any registered person who supplies any goods or services or both on which any
tax has not been paid or short-paid or erroneously refunded, or where the input tax credit
has been wrongly availed or utilised, —

(a) for any reason, other than the reason of fraud or any wilful misstatement or
suppression of facts to evade tax, shall be liable to a penalty of ten thousand rupees or
ten per cent. of the tax due from such person, whichever is higher;

8.2.5. DISCUSSSIONS AND FINDINGS: The tax payer has in their reply at para 8 &
9 furnished break up of short liability on reconciliation arrived is due to

i) short payment of tax Rs. 18,274 /-(CGST:9137/-+ SGST:9137/-) and
ii) interest amount of Rs. 48,874 (CGST: 24437 /- + SGST: 24437/-).

However the taxpayer have not produced any proof for discharge such short
liability declared and not produced any evidence towards the Interest amount received.
Hence the submissions made by the Tax payer are not acceptable.

In view of the above legal position prescribed in Section 37, Section 39 and
Section 59 of CGST Act, 2017 the taxpayer has not followed the procedure and failed
to submit the evidence and details of nature of supplies towards the differential value of
supplies. Therefore, it appears that the liable tax of GST of Rs.48,874/- (CGST:
Rs.24,437 /- & SGST: Rs.24,437 /-) is recoverable under Section73(1) of CGST Act, 2017
along with applicable interest under Section 50(1) of CGST Act, 2017 and penalty under
Section 122(2)(a) read with Section 73(9) of CGST Act, 2017 /SGST Act, 2017 read with
Section 20 of IGST Act, 2017.

8.3. Non-payment of interest on delayed filing of GSTR-3B returns:

8.3.1. Show cause notice alleged that the taxpayer had filed GSTR-3B returns belatedly
for the month of October, 2019 and March, 2019, but the taxpayer has short paid
interest on cash portion of tax paid which arouse out of late filing of GSTR-3B. The
details of delayed filing of GSTR-3B returns and interest payable are given below:

(Amount in Rs.)
GSTR-3B Actugl date | No of Amt paid Rate of | Amt  of
Month Due date of | of filling days in cash interest | Interest
filling delayed liability
October-2019 20-11-2019 | 25-01-2020 |66 6,34,224 | 18% 20,643
March-2019 05-05-2020 | 16-07-2020 | 72 2,41,156 | 18% 8,563
Total 29,206/-
Interest Already paid 6162/-
Interest amount to be paid 23044/-

Page 14 of 22




GEXCOM/ADJN/GST/1468/2024-CGST-Div OIO No0.46/2024-25 dated 29.08.2024

8.3.2. Legal provisions

i). Section 50 (1) of CGST Act 2017:-
(1) Every person who is liable to pay tax in accordance with the provisions of this

Act or the rules made thereunder, but fails to pay the tax or any part thereof to the
Government within the period prescribed, shall for the period for which the tax or any part
thereof remains unpaid, pay, on his own, interest at such rate, not exceeding eighteen per
cent., as may be notified by the Government on the recommendations of the Council.

[Provided that the interest on tax payable in respect of supplies made during a tax
period and declared in the return for the said period furnished after the due date in
accordance with the provisions of section 39, except where such return is furnished after
commencement of any proceedings under section 73 or section 74 in respect of the said

period, shall be levied on that portion of the tax that is paid by debiting the electronic cash
ledger.]

ii). Whereas in terms of Section 39(1) of CGST Act, 2017 “Every registered person,
other than an Input Service Distributor or a non-resident taxable person or a person paying
tax under the provisions of section 10 or section 51 or section 52 shall, for every calendar
month or part CHAPTER IX RETURNS 70 thereof, furnish, a return, electronically, of
inward and outward supplies of goods or services or both, input tax credit availed, tax
payable, tax paid and such other particulars, in such form and manner, and within such
time, as may be prescribed.”

iii). Further, in terms of Section 39(7) of CGST Act, 2017 “Every registered person
who is required to furnish a return under sub-section (1), other than the person referred to
in the proviso thereto, or sub-section (3) or sub-section (5), shall pay to the Government the
tax due as per such return not later than the last date on which he is required to furnish
such return. In terms of Section 59 of CGST Act, 2017, “Every registered person shall
self-assess the taxes payable under this Act and furnish a return for each tax period as
specified under section 39”.

8.3.3. DISCUSSSIONS AND FINDINGS: Tax payer in their reply at parall, furnished
that
i) the demand of Interest for the month of March, 2019 is not sustainable since
the said period does not cover under notice period i.e F.Y. 2019-20.
ii) and they are not liable to pay the balance demand amount of Rs. 14,381/-

with reference to point no (i) above, it is pertinent to mention that the Period of
demand is a typographical error. Instead of March, 2020 it was typed as March,
2019. It is my be observed that demand issuing authority have correctly
mentioned the due date of filing of GSTR-3B for the month of March, 2020 as
05.05.2020. Hence the demand is within the limitations of notice period.

with reference to point no (i) the tax payer have not furnished valid reason for
their non-liability of payment of interest demanded.

8.3.4. From the above clarification and in view of the legal provisions , the
taxpayer has contravened the provisions of Section 39 of CGST Act, by not paying the
liable interest in cash of Rs.23,044 /- (CGST: Rs.11,180/- & SGST: Rs.11,864/-) under
section 50 of CGST Act, 2017. Hence the same is required to be recovered from the
taxpayer in terms of Section 50 of CGST Act, 2017.

8.4. Non payment of Late Fee on delayed filing of GSTR-1 and GSTR-3B for FY
2019-20:

8.4.1. Show cause notice alleged that the taxpayer had short paid late fee for delayed
filing of GSTR-I and GSTR-3B returns. The details are furnished below:

Page 15 of 22



GEXCOM/ADJN/GST/1468/2024-CGST-Div

GSTR -1 late filing details

OIO No.46/2024-25 dated 29.08.2024

Due date | Actual No of days Late fee
of filing date of delayed liability
Apr-19 11-05- 20-05- 9 450
May-19 11-06- 10-06- 0 0
Jun-19 11-07- 09-07- 0 0
Jul-19 11-08- 12-08- 1 50
Aug-19 11-09- 10-09- 0 0
Sep-19 11-10- 07-10- 0 0
Oct-19 11-11- 12-11- 1 50
Nov-19 11-12- 25-01- 0 0
Dec-19 11-01- 27-02- 47 2350
Jan-20 11-02- 24-06- 134 6700
Feb-20 11-03- 24-06- 105 5250
Mar-20 11-04- 25-08- 136 6800
Total 21650
GSTR -3B late filing details
Due date of | Actual date | No of days | Late fee
filling of filling delayed liability
Apr-19 20-05-2019 | 20-05-2019 |0 0
May-19 20-06-2019 | 20-06-2019 |0 0
Jun-19 20-07-2019 | 20-07-2019 |0 0
Jul-19 22-08-2019 | 27-08-2019 |5 250
Aug-19 20-09-2019 | 18-09-2019 |0 0
Sep-19 20-10-2019 | 21-10-2019 |1 50
Oct-19 20-11-2019 | 25-01-2020 | 66 3300
Nov-19 23-12-2019 | 28-01-2020 | 36 1800
Dec-19 20-01-2020 | 04-03-2020 |44 2200
Jan-20 22-02-2020 | 24-06-2020 | 123 6150
Feb-20 22-03-2020 | 24-06-2020 |94 4700
Mar-20 22-04-2020 | 16-07-2020 | 85 4250
Total 22700
Total CGST ‘| SGST
Total late fee payable 44350 22175 22175
Late fee paid 10150 5075 5075
Balance Late fee Payable 34200 17100 17100

8.4.2. Legal provisions

37. Furnishing details of outward supplies.— (1) Every registered person, other than an
Input Service Distributor, a non-resident taxable person and a person paying tax under
the provisions of section 10 or section 51 or section 52, shall furnish, electronically, in
such form and manner as may be prescribed, the details of outward supplies of goods or
services or both effected during a tax period on or before the tenth day of the month
succeeding the said tax period and such details shall be communicated to the recipient
of the said supplies within such time and in such manner as may be prescribed:
Section 39. Furnishing of returns.— (1) Every registered person, other than an Input
Service Distributor or a non-resident taxable person or a person paying tax under the
provisions of section 10 or section 51 or section 52 shall, for every calendar month or
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part thereof, furnish, in such form and manner as may be prescribed, a return,
electronically, of inward and outward supplies of goods or services or both, input tax
credit availed, tax payable, tax paid and such other particulars, in such form and
manner, and within such time, as may be prescribed, on or before the twentieth day of
the month succeeding such calendar month or part thereof

Sections 47. Levy of late fee.— (1) Any registered person who fails to furnish the
details of outward or inward supplies required under section 37 or section 38 or returns
required under section 39 or section 45 by the due date shall pay a late fee of one
hundred rupees for every day during which such failure continues subject to a maximum
amount of five thousand rupees. (2) Any registered person who fails to furnish the return
required under section 44 by the due date shall be liable to pay a late fee of one
hundred rupees for every day during which such failure continues subject to a maximum
of an amount calculated at a quarter per cent. of his turnover in the State or Union
territory

8.4.3. DISCUSSSIONS AND FINDINGS; Tax payer at para 13 of their reply has
submitted that they are not liable to pay the demand late fee and not provided any
reasons or legal authority to substantiate their reply.

Therefore in view of the above legal provisions, the taxpayer is liable to pay latefee
in cash for delayed filing of GSTR-1 and GSTR-3B for so much of time arrived in demand
notice in terms of provisions of Section 47 of CGST Act, 2017 read with Section 37 and
Section 39 of CGST Act, 2017 and SGST Act, 2017. However the late fee calculated in
demand notice is erred by not applying condition under Section 47(1) i.e. “during which
such failure continues subject to a maximum amount of five thousand rupees” Hence the
liable late fee is re-calculated and arrived as follows:

Amt. In Rs.

Late to be |Late to be paid | Total of late | Late fee | Balance

paid due to|due to late|due for | already  paid | amount due for
late filing of | filing of GSTR- | payment during the | payment
GSTR-1 3B period under

consideration

CGST | SGST | CGST| SGST| CGST| SGST| CGST| SGST| CGST| SGST
8950 | 8950 | 10775 | 10775 | 19725 | 19725 | 5275| 5275 | 14450 | 14450

From the above table, the Tax payer is liable to pay the late fee of Rs. 28,900/-
(CGST: 14450/- + SCGST: 14450/-) ( as revised above) in terms of provisions of Section
47 of CGST Act, 2017 read with Section 37 and Section 39 of CGST Act, 2017 and SGST
Act, 2017.

8.5. Non reversal of ITC in accordance with provisions of Rule 42 and Rule 43 of
CGST Rules, 2017 for FY 2019-20.

ML ANy A

8.5.1 Show cause notice alleged that the taxpayer has declared Nil rated /exempted
supplies in GSTR-1 and GSTR-3B filed for FY 2019-20, but have not reversed
proportionate ITC as per Section 17(2) of CGST Act, 2017 read with Rule 42 of CGST
Rules, 2017 as detailed below:

1. Taxable Value as per Table 3.1 (c) of GSTR-3B 49636965
2.Taxable Value as per Table 3.1(Total) of GSTR-3B 159072319

3.ITC as per Table 4A of GSTR-3B or 6A of GSTR-9 | 15201809

4.Amount to be reversed {(1/2)*3} 4743576.167
Rs.47,43,576/- (IGST:
Rs.2,21,020/-, CGST:
Ehibitny Rs.22,61,278/- & SGST:
Rs.22,61,278/)
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8.5.2 In view of the above, it appears that the taxpayer is liable, to reverse the ITC of
Rs.47,43,576/- (IGST: Rs.2,21,020/-, CGST: Rs.22,61,278/- & SGST: Rs.22,61,278/-)
for the FY 2019-20 as per Section 17(2) of CGST Act, 2017 read with Rule 42 and Rule
43 of CGST Rules, 2017.

8.5.3. Legal provisions
i). Section 17 - Apportionment of credit and blocked credits: -

(2) Where the goods or services or both are used by the registered person partly
for effecting taxable supplies including zero-rated supplies under this Act or under the
Integrated Goods and Services Tax Act and partly for effecting exempt supplies under the
said Acts, the amount of credit shall be restricted to so much of the input tax as is

attributable to the said taxable supplies including zero-rated supplies.

ii). Rule 42. Manner of determination of input tax credit in respect of inputs or
input services and reversal thereof. -

(1) The input tax credit in respect of inputs or input services, which attract the

provisions of sub-section (1) or sub-section (2) of section 17, being partly used for the
purposes of business and partly for other purposes, or partly used for effecting taxable
supplies including zero rated supplies and partly for effecting exempt supplies, shall be
attributed to the purposes of business or for effecting taxable supplies in the following
manner, namely,-

(a) the total input tax involved on inputs and input services in a tax period, be
denoted as _T

(b) the amount of input tax, out of _T, attributable to inputs and input services
intended to be used exclusively for the purposes other than business, be denoted as _T1¢

(c) the amount of input tax, out of _T*, attributable to inputs and input services
intended to be used exclusively for effecting exempt supplies, be denoted as _T2

(d) the amount of input tax, out of _T, in respect of inputs and input services on
which credit is not available under sub-section (5) of section 17, be denoted as _T3";

(e) the amount ofinput tax credit credited to the electronic credit ledger of registered
person, be denoted as _C1° and calculated as

Cl = T- (T1+T2+T3);

(f) the amount of input tax credit attributable to inputs and i'nput services intended to be
used exclusively for effecting supplies other than exempted but including zero rated
supplies, be denoted as _T4%;

[Explanation: For the purpose of this clause, it is hereby clarified that in case of
supply of services covered by clause (b) of paragraph 5 of Schedule II of the said Act, value
of T4 shall be zero during the construction phase because inputs and input services will
be commonly used for construction of apartments booked on or before the date of issuance
of completion certificate or first occupation of the project, whichever is earlier, and those
which are not booked by the said date.]

(g) _T1% _T2 _T3‘ and _T4‘ shall be determined and declared by the registered
person at the invoice level in FORM GSTR-2[and at summary level in FORM GSTR-3BJ;

(h) input tax credit left after attribution of input tax credit under clause [()]75 shall
be called common credit, be denoted as _C2‘ and calculated as
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C2=C1-T4;

(i) the amount of input tax credit attributable towards exempt supplies, be denoted

as _DI1‘and calculated as
D1= (E+F) x C2

where, _

E‘is the aggregate value of exempt supplies during the tax period, and _

F* is the total turnover in the State of the registered person during the tax period:

[Provided that in case of supply of services covered by clause (b) of paragraph 5 of
Schedule II of the Act, the value of _E/F‘ for a tax period shall be calculated for each
project separately, taking value of E and F as under:-

E= aggregate carpet area of the apartments, construction of which is exempt from
tax plus aggregate carpet area of the apartments, construction of which is not exempt from
tax, but are identified by the promoter to be sold after issue of completion certificate or
first occupation, whichever is earlier;

F= aggregate carpet area of the apartments in the project;

Explanation 1: In the tax period in which the issuance of completion certificate or
first occupation of the project takes place, value of E shall also include aggregate carpet
area of the apartments, which have not been booked till the date of issuance of completion
certificate or first occupation of the project, whichever is earlier;

Explanation 2: Carpet area of apartments, tax on construction of which is paid or
payable at the rates specified for items (i), (ia), (ib), (ic) or (id), against serial number 3 of
the Table in the notification No. 11/2017-Central Tax (Rate), published in the Gazette of
India, Extraordinary, Part II, Section 3, Sub-section (i) dated 28th June, 2017 vide GSR
number 690(E) dated 28th June, 2017, as amended, shall be taken into account for
calculation of value of _E* in view of Explanation (i) in paragraph 4 of the notification No.
11/2017-Central Tax (Rate), published in the Gazette of India, Extraordinary, Part 1II,
Section 3, Sub-section (i) dated 28th June, 2017 vide GSR number 690(E) dated 28th June,
2017, as amended.]

[Provided further]77 that where the registered person does not have any turnover
during the said tax period or the aforesaid information is not available, the value of _E/F*

shall be calculated by taking values of _E‘ and _F* of the last tax period for which the

details of such turnover are available, previous to the month during which the said value
of _E/F‘is to be calculated;

Explanation: For the purposes of this clause, it is hereby clarified that the aggregate
value of exempt supplies and the total turnover shall exclude the amount of any duty or
tax levied under entry 84 [and entry 92A]780of List I of the Seventh Schedule to the
Constitution and entry 51 and 54 of List II of the said Schedule;

(j) the amount of credit attributable to non-business purposes if common inputs and
input services are used partly for business and partly for non-business purposes, be
denoted as _D2°, and shall be equal to five per cent. of C2; and

(k) the remainder of the common credit shall be the eligible input tax credit
attributed to the purposes of business and for effecting supplies other than exempted
supplies but including zero rated supplies and shallbe denoted as _C3', where,-

C3=C2-(D1+D2);

i
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[() the amount _C3_, _D1‘ and _D2‘ shall be computed separately for input tax
credit of central tax, State tax, Union territory tax and integrated tax and declared in FORM
GSTR-3B or through FORM GST DRC-03;]

(m) the amount equal to aggregate of _D1‘ and _D2‘ shall be [reversed by the
registered person in FORM GSTR-3Bor through FORM GST DRC-03:]

Provided that where the amount of input tax relating to inputs or input services
used partly for the purposes other than business and partly for effecting exempt supplies
has been identified and segregated at the invoice level by the registered person, the same
shall be included in _T1‘and _T2‘respectively, and the remaining amount of credit on such
inputs or input services shall be included in _T4".

8.5.4. DISCUSSSIONS AND FINDINGS: Tax payer, at para No. 14 of their reply
mentioned that- rule 42 is not required for non-GST and exempt supplies and the notice
is erroneous while examining the nature of supplies as declared in GSTR-3B for the
purpose of reversal of proportionate ITC under Rule 42 and 43 of GGST Rules, 2017.

However, the tax payer have failed to produce the relied preof of documents towards
their nature of supplies as quantified at paral6 of their reply. Without concrete evidence

the demand notice can’not be judged as erroneous in quantifying the demand amount.

In view of the above, it appears that the taxpayer has not followed the procedure
prescribed in Section 17(2) of CGST Act, 2017 read with Rule 42 of CGST Rules, 2017.
Therefore, tax payer has contravened the provision of Section 17(2) of CGST Act, 2017
read with Rule 42 of CGST Rules, 2017. Hence, the taxpayer is liable to reverse the ITC
of Rs.47,43,576 /- (IGST: Rs.2,21,020, CGST: Rs.22,61,278/- & SGST: Rs.22,61,278/-)
along with applicable interest under Section 50 of CGST Act, 2017. Since the tax payer
has failed reverse the as much as of proportionate ITC as calculated under Rule 42 of
CGST Rules, 2017 read with Section 17(2) the same is liable to be recovered under
Section 73(1) of CGST Act, 2017 along with interest applicable under Section 50 (1) of
CGST Act, 2017 and penalty under Section 122(2)(a) read with Section 73 (9) of CGST
Act, 2017 & SGST Act, 2017 read with Section 20 of IGST Act, 2017.

9. For the administration and collection of State Goods and Services tax in respect
of Telangana State, Act was in operation in respect of Jurisdiction of Telangana state.
This Act is titled as “The Telangana Goods and Services Act, 2017” (for short here in
after referred to as “the TGST Act, 2017”) and it contains the provisions exactly similar
to the CGST Act, 2017 as referred above. Since, it is only repetition; the provisions of
the TGST Act, 2017 are not reproduced in this notice.

9.1. Further, as per Section 6(1) of the TSGST Act, 2017, the Officers appointed under
CGST Act, 2017 are authorized to be proper officers for the purposes of the said Act.

9.2. For the administration and collection of the Integrated Goods and Services Tax
(IGST), an Act was in operation which is titled as “The Integrated Goods and Services
Tax Act,2017” (for short here in after referred to as “the IGST Act,2017”). As per the
provisions of Section 20 of the IGST Act, 201%, the provisions of CGST Act, 2017 relating
to interalia Input tax credit, Registration, tax invoice, account and records, payment of tax,
inspection, search, seizure and arrest, Demands and recovery, offences and penalties etc
shall, mutatis mutandis, apply, so far as may be, in relation to Integrated tax as they
apply in relation to Central tax as if they are enacted under the IGST Act,2017.
Accordingly, in respect of any recovery, penalty and other demands related to IGST, the
provisions of CGST Act, 2017 will be applicable.
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10. Inview of the foregoing discussions and findings, in terms of provisions of Section
73 of CGST Act, 2017 having regard to the facts and circumstances of the case, I pass
the following order:

ORDER

(i) I Confirm the demand of Rs.44,61,441/- (IGST: Rs.4,97,755/- CGST:
Rs.19,81,843/- & SGST: Rs.19,81,843/-) for irregular availment of input
tax credit in GSTR-3B on comparison with ITC available in GSTR-2A for the
FY 2019-20 as discussed in Para 8.1, under the provisions of sub section (1)
of Section 73 of the CGST Act, 2017 and SGST Act, 2017 read with Section
20 of IGST Act, 2017;

(i) I Confirm the demand of Rs.48,874/-(CGST: Rs.24,437/- &SGST:
Rs.24,437/-) for short payment GST on comparison of liability declared in
GSTR-9 and tax paid in GSTR-3B for FY 2019-20 as discussed in Para 8.2,
under the provisions of Section 73(9) of the CGST Act, 2017 & TSGST Act,
2007;

(iii) I confirm the demand of Rs.23,044/-(CGST: Rs.11,180/- & SGST:
Rs.11,864/-) towards interest on delayed filing of GSTR-3B returns during
the FY 2019-20 as discussed in Para 8.3, under the Section of 50(1) of CGST
Act, 2017 /SGST Act, 2017 read with Section 20 of IGST Act, 2017;

(iv) Ordered for payment of Rs.28,900/- (CGST: Rs.14,450/-, SGST:
Rs.14,450/-) towards late fee (re-calculated) on delayed filing of GSTR-1 and
GSTR-3B returns during FY 2019-20 as discussed in para 8.4, under the
Section 47 of CGST Act, 2017 /SGST Act, 2017;

(v) I confirm the demand of Rs.47,43,576/- (IGST: Rs.2,21,020, CGST:
Rs.22,61,278/- & SGST: Rs.22,61,278/-) for non-reversal of ITC for the FY
2019-20 as discussed in Para 8.5, under the provisions of sub section (1) of
Section 73 of the CGST Act, 2017 & SGST Act, 2017 read with Section 20 of
IGST Act, 2017.

(vi)  Confirmed the interest on the demand amounts mentioned at Sl.No.(i), (i1) &
(v) under Section 50 of the CGST Act, 2017/ TSGST Act, 2017 read with
Section 20 of IGST Act, 2017;

(viij Imposed penalty on the demand amounts mentioned at Sl.No.(i), (i) (ii) & (V)
in terms of provisions of Section 73(1) of CGST Act, 2017 / TSGST Act, 2017
read with Section 122(2)(a) of CGST Act, 2017 and also read with Section 20
of IGST Act, 2017.
S\ )
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Qe M0~ )2 / WY 04 082
(3R TRV / (R.SATYANARAYANA)
Te™P 3MYdd/Assistant Commissioner
Rydedle AUSd/ Secunderabad Division

To

M/S. VILLA ORCHIDS LLP,

36AANFG4817C1ZH,

2ND FLOOR, 5-4-187/3 & 4,

SOHAM MANSION, M.G ROAD, SECUNDERABAD,
RANGAREDDY, TELANGANA, 500003.
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Copy submitted to: The Commissioner of Central Tax, Secunderabad GST

Commissionerate, GST Bhavan, Opp. L.B.Stadium, Hyderabad (Attention: Superintendent,
(Review)).

Copy to: The Superintendent of Central Tax, Ramgopalpet-IIl GST Range, Secunderabad
GST Division- For information please.
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