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Passed by Shri P. Devaraj, Commissioner, Customs & Central Tax (Appeals-Il)

U941 PREAMBLE
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s copy is granted free of cost for the private use of the person to whom it is issued.
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Any assessee aggrieved by this order may file an appeal under Section 86 of the Finance Act,
1994 to the Customs, Excise & Service Tax Appellate Tribunal, Regional Bench 1st Floor,
HMWSSB Building (Rear Portion), Khairatabad, Hyderabad, T.S.-500004.

2.(b) PHITSUTECHAHTUMNIT, 1944 PIURT 35 THPES (iii) AR, YRT 85 PIIY-URT (5)
Aueifa omdzn fvfad favg sl & R, ofte wafer fvfkrr R
YIESHI, RIS AANeas!, SHUTIRIASTHISRATERT | AAMHIFATHAY, THT, 1994 FIURT
83 FYUTAR AT SIURT 35 THATR |

As per clause (iii) of Section 35F of the CEA, 1944, the appeal against the decision or
order referred to in sub-section (5) of section 85, the appellant has to deposit ten per cent of the
tax, in case where tax or tax and penalty are in dispute, or penalty, where such penalty is in
dispute, in pursuance of the decision or order appealed against. Section 35F of the Act is
applicable to service tax case by virtue of Section 83 of FA, 1994.

3. JUYRT(1) [AISUYRT (2) II[SUYRT (28)] & Siaild TP i o simexs favg srdta
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Every appeal under sub-section(1) [or sub-section(2) or sub-section(2A)] of Section 86 of
FA,1994 shall be filed within three/four months of the date on which the order sought to be
appealed against was received by the assessee / the [Committee of the Commissioners], as the

case may be.
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RrrddTsufaymiauiERRe).

The abpgal, as referred to in Para 2 above, should be filed in S.T.5/S.T.-7 proforma in
quadruplicate; within three/four months from the date on which the order sought to be appealed
against was communicated to the party /Deptt.,preferring the appeal and should be accompanied
by four copies each (of which one should be a certified copy), of the order appealed against and
the Order-in-Original which gave rise to the appeal.
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The appeal should also be accompanied by a crossed bank draft drawn in favour of the Assistant
Registrar of the Tribunal, drawn on a branch of any nominated public sector bank at the place
where the Tribunal is situated, evidencing payment of-fee prescribed in Section 86 of the Act. The
fees payable are as under:-

ﬁmwmﬁﬁmﬂmﬁaﬁwwmﬁﬁmmmwﬁﬁumm
PR RN S T aaRIaS A He dl, SUATHEHR;(a) where the amount of

service tax and interest demanded and penalty levied by any Central Excise Officer in the case
to which the appeal relates is five lakh rupees or less, one thousand rupees;

5.

(b) where the amount of service tax and interest demanded and penalty levied by any
Central Excise Officer in the case to which the appeal relates is more than five lakh rupees but
not exceeding fifty lakh rupees, five thousand rupees;

M
RremmcdsrdiadaRas SuaHaA TR R siRaEsa e s agyesss
ReERTTMRIrTRES, SUAUTRaREaSfieed, TUAEGHEWR: (c) where the amount of

service tax and interest demanded and penalty levied by any Central Excise Officer in the case
to which the appeal relates is more than fifty lakh rupees, ten thousand rupees:
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No fee is payable in respect of the Memorandum of Cross Objections referred to in Sub-Section
(4) of Section 86 ibid.

6. G@Fﬂﬂﬁmm@wﬂﬂmmﬂ: Every application made before

the Appellate Tribunal:
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(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

@ fedferdteansneaig: RIfqEASRITSTSaUTITTaHie e AT |

(b) for restoration of an appeal or an application, shall be accompanied by a fee of five
hundred rupees:

6() FUSUYRTP ST ASMYFTERIGTR P UL AGAPAHAT SIS YeHITTRIRINe  fee s

payable in case of an application filed by Commissioner this sub-section.
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Attention is invited to the provisions governing these and other related matters, contained in
the Central Excise Act, 1944 and Central Excise Rules, 2002 and the Customs, Excise and
Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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BEFORE THE COMMISSIONER OF CENTRAL TAX, HYDERABAD
APPEAL No. 06/2024-SC-ST

M/s Alpine Estates,
5-4-187/3 & 4, || Floor, Soham Mansion,
MG Road, Secunderabad-500003.

--Appellant
Vs
The Additional Commissioner of Central Tax,
Secunderabad GST Commissionerate. --Respondent

Fedededede ok

This is an appeal filed by M/s. Alpine Estates, 5-4-187/3&4, 1| Floor, Soham
Mansion, MG Road, Secunderabad - 500003 (herein after referred to as ‘Appellant’)
against the Order-In-Original No.107/2023-24-Sec-Adjn—ADC(ST) dated 27.03.2024
(herein after referred to as ‘the impugned order’), passed by the Additional Commissioner
of Central Tax, Central Tax, Secunderabad GST Commissionerate, Hyderabad (herein
after referred to as ‘respondent’). The appellant is registered with the department vide
ST-2 vide STC. No. AANFA5250FST001.

2. The brief facts of the case in the instant case is that the Department has initially
issued a Show Cause Notice vide HQPOR No.82/2010 dated 16.06.2010 covering the
period January 2009 to December 2009 ("First SCN") proposing to demand service tax
of Rs.31,10,377/- on amounts received towards construction agreement and the said
SCN was adjudicated vide OIG N0.44/2010-ST dated 15.10.2021 confirming the said
demand. Aggrieved by the above, the Appellant had preferred an appeal before
Commissioner (Appeals). Further the Commissioner (Appeals) vide OIA No.08/2011(H-
I1) dated 31.01.2011 has dismissed the said appeal. Aggrieved by the same, the Appellant
had preferred an appeal before CESTAT. Further, the Hon'ble CESTAT vide Final order
No. A/30172-30178/2019 dated 31.01.2019 set aside the demands raised in the above
Oder-In-Original holding that service tax is not applicable on sale of flats prior to
01.07.2010.

3. Further, two more periodical Show Cause Notice under Section 73(1A) for the
period January 2010 to December 2011 were issued vide OR.N0.62/2011-Adjn (ST)
dt.23.04.2011 for the period Jan, 2010 to Dec, 2010 for Rs.35,03,113/- and
OR.No.51/2012-Adjn(Addl Commr) dt.24.04.2012 for Rs.48,33,495/- for the period Jan,
2011 to Dec, 2011. The SCN's were adjudicated vide a common Order-In-Original
No0.49/2012-Adjn ST-ADC dated 31.08.2012 and the demands proposed in the show
cause notices were confirmed. Aggrieved by the above, the Appellant had filed appeal
with the Commissioner (Appeals) who after due process vide Order-in-Appeal
No.38/2013 (H-1I) S. Tax dated 27.02.2013 upheld the OIO but remanded the matter for

re- quantification.

4, Aggrieved by Order-in-Appeal, the Appellant has filed appeal before Hon'ble
CESTAT, Hyderabad. The CESTAT, Hyderabad has heard the matter and set aside the
demand for the period January 2010 to June 2010 and remanding the matter after the
period 01.07.2010 to the Adjudicating Authority for reconsideration. The Adjudicating
Authority in such remand proceedings shall also reconsider the issue of penalty. The
appeal is partly allowed and partly remanded in the above terms with consequential relief

if any. |
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5. Further, the Appellant filed a Rectification of Mistake Application against the above
referred Final Order and a clear finding has been provided by the CESTAT, Hyderabad
vide Misc. Order No. M/30226/2022 dated 11.03.2022 wherein it is held at Para 5 as
under:

5. “After hearing the submissions of Learned A.R, we are of the view that the matter
requires to be reconsidered as to whether the amounts included in the sale deed
value of immovable property would be subject to levy of service tax under
construction services. The computation in the Order-In-Original has to be looked
into on the basis of the sale-deed executed by the Appellant with the customer which
includes the semi-finished flats. Other charges like Registration Fee, VAT, etc.,
needless to say will not be subjected to service tax as being reimbursable expenses”

6. The Adjudicating authority in light of the above directions and after due process of
law dropped the proposed demand in the notices for the period from January, 2010 to
June, 2010 and proceeded for Denovo proceedings for the demand of tax for the period
from July, 2010 to December, 2011 based on the ledger details submitted by the Appellant
and arrived at.the tax liability of Rs.8,99,823/- for the period July, 2010 to December,
2010 in respect of SCN OR.N0.62/2011-Adjn(ST) dt.23.04.2011 and Rs.22,83,554/- for
the period January, 2011 to December, 2011 in respect of SCN OR.No.51/2012-
Adjn(Addl Commr) dt.24.04.2012, totaling to Rs.31,83,377/- along with interest and
penalties.

7. Being aggrieved against the OIlO, the appellant has filed the present appeal on the
grounds that various submissions on facts and law were made before the Ld. Adjudicating
authority which was not considered. Hence, the impugned order being non-speaking
should be set aside on this ground alone. There is no short payment of tax since the
Appellant has already discharged the service tax liability Rs.21,95,524/-, Rs.36,958/- and
Rs.19,72,916/- totaling to Rs. 42,05,398/-, which is in excess of Rs.10,22,020/- of the
actual demand of Rs.31,83,377/-. Hence there is no short payment.

8. A personal hearing was held in which their authorized representative had appeared
before me on behalf of the Appellant. During the personal hearing he stated that the
Appellant has paid the entire demand during the disputed period and same has been
appropriated in the Order-In-Original. Hence, there is no short payment.

9. | have carefully gone through the records of the case and submissions made by
the appellant in their appeal memorandum and during the personal hearing. The issue
before me for a decision is whether the appellant is liable to pay the demand of
Rs.31,83,377/- confirmed vide the impugned Order-In-Original or not.

10.  In the instant case, the Adjudicating Authority has confirmed the demand as the
amount and challans details of payment is not mentioned in the ST-3 returns and also the
Appellant has not submitted any other documentary evidence to prove the payment is
made towards the demand raised for the period July, 2010 to December 2011 and further
as the Cenvat Credit debit claimed by them is not reflecting in the ST-3. However, the
appellant has contended that the impugned order is passed without appropriately
considering the challans paid towards the liability and documents on record, but creating
its own assumptions, presumptions and surmises, ignoring the statutory provisions.

11.  As regard to the above, on verification of the records, | find that Appellant has
already paid Rs. 21,95,524/- towards the demand raised for the period July,2010 to

December, 2011 vide Cheque/Challan No. 267251 dated 10.06.2011 & 435410 dated
19.02.201z. payment of Rs.30,958/- Is debited through CENVAT credits availed in the

books of accounts, and Rs.19,72,916/- paid vide challan no. 922747 dated 13.01.2013
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as per the directions of the Appellate authority in compliance with stay application No.
63/2012 (H-11) S.Tax dated 07.12.2012 before Commissioner (Appeals). Hence there is
no short payment. | allow the appeal 06/2024-(SC)-ST, filed by M/s. Alpine Estates,
against the Order-In-Original No0.107/2023-24-Sec-Adjn-ADC(ST) dated 27.03.2024,
passed by The Additional Commissioner of Central Tax, Central Excise and Service Tax,
Secunderabad GST Commissionerate.

12.  Inview of the above discussions and findings, | pass the following order.

ORDER

The appeal is allowed and the impugned order is set aside.

To, /

M/s Alpine Estates,
5-4-187/3 & 4, Il Floor, Soham Mansion,
MG Road, Secunderabad-500003. (By Speed Post)

Copy submitted to the Chief Commissioner of Customs & Central Tax, Hyderabad Zone,
Hyderabad.

Copy to:

1. Commissioner of Central Tax, Secunderabad CGST Cemmissionerate, Hyderabad.

2. Additional Commissioner of Central Tax, Secunderabad GST Commissionerate,
Hyderabad.

3. Office Copy/ Guard File. \

STgdd / C\{MMISSIONER
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