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Datel. t4.O3.2O24
To
?he Custoins, Exclse and Service Tax Appella
Regional Branch, 1"t Floor,
HMWSSB Building (Rear Block|,
Ilhairtabad, Hyderabad, T.S-5OO OO4.

te ?ri

i+il";i'4

tl\rt lu {.
Dear llir,
Sub: Filing of service ta,\ appeal jn Form ST-5
Ref: OrCer-In-Original No. HYD-EXCUS-003-
pefiaining to M7s. Niigiri Estales. :rl1 i !r1!.1) \a

1. We have been authorized by M/s. Nilgiri Estates to submit an appeal to the above

referred Order-In-Original No. HYD-EXCUS-003-COM-OOS-2324 dated

29.09.2023 and represent before your good office/auttrority arld to do necessary

cor:'espondence in the above referred matter. A copy of authorization is attached

to the appeal memoraldum.

2. In this regard, we are herewith submitting the appeal memorandum in Form ST-

5 against the above referred Order-in Original passed by the Commissioner of

Central Tax, Secunderabad Commissionerate in qr-tatlmpiicate alor:g r'rdth

authorization and alnexures and condonation application.

3. We are also enclosing a Demamd Draft No.051618 dated 1,5.A3.2024 lot

Rs.5,50Ol- towards appeal hiing and condonation applicarion fee.

Kindly acknorvledge receipt of the appeal and post the matter for hearing at the

earLiest.

Thanking You,

Yours truly,

92324 d a9.2023

ForlINA&Co.LLP
Chartered Accountan L:

ffi-
Partner

x Hydt:rgbed
I
*

7ed

rt-

-t

,1rh Fioor, lYest Block. Srldd Anushkt P.ide, E.Nc. '12, Banlara Hiils, Hyder"bad,

lelangana 5il0 0:4. INDIA

040 2331 8i?8,3516 2881 sudhir@hnaindia.com www hnallp.com

BenSaluru IHyderabad IVis;khapaham IGurugram(NCR) lMumlrlii IPune Ichennai lGuwiihati I

V{ayawada I Kolka6 | Raipur I Kochi I lndore lAhmedabad
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INl'II1](:IJSITOMS.C'EN ]I'\I,EX(]ISE&SERYIC}']TAXAPPT]I'I'ATE-IRII}IJNAI':
ll YDI,I,{.,\BA t)

MISClil,LANEOtls APPLICA IIOI Iirr steking clondon$li{rn of dckry irt litir}g ltpp€al b}'

i\i7. Nilgi.i Ertutu. t''.r'1. to Ordcr-In-Orignral No' EYD-EXC'U5-003-CONI-0{}9-23-24 dated

29-0g.261z3 passetl by Commissioner of Cenrlal tax, Secunderabad C(iS'l (hnIrrissionerate'

MIS(1. API'LICATION N<t S't/-.-
-4.ppc:rl h!o S'111....- .........

......12024
...t)421

Returls base.1 SCN No. .16,120

llrrlerabad.

Nl/s. Nilgiri Estates,
5-.1-187/3 & .1, 2"d lr'loor,
Solunr Mansion, !{.(1. Itoad,
Secundelabad -500003

i

Retu:ns based SON No. V/Audit-[Ilc-
ll28l?-0)l-?2i3v1 5 dated 19.05.2011

oio No 281?023'24-sEC'ADJN-
r\l)t l (CST) dat,r,l i2.1rl.20ll

rtt

Ctrmmissioner oI Central 'l:lr,
Secunderabad CS'I Commissioncra,e,
CST Bhav:m,
Opp. I- B Strdiurn Road,
l'lyderabad -501J 004

&S

Respondent

The Appellant humbly submits belbre Flon'ble Tribunal as ulder:

l'order.ln-originalNo.HYD.EXCUS-003-C0M.,009-23.24dared29.09-2023passedby

comnrissioner ol central ta,x, secunderabad cGST Commissionemte. lh-deiabad was

received by the Appellalt on 16.] l 20ll b-v post and the clue dale t'! tile the appeal before

CESTAT,,vas 16.02.1023. The appeal is filed on tl _.:.ZOZq resulting in z*f&S delay.

The teason for delal- irr explained hcreiu below:

2. the delay in fi.ling the appeal is because there werc nlultiple rotices issued b1 hoth Central

zud State OST depaftment for appellants group companies tbr the FY 2017-18' 2018-19 and

other yeam. These apPcllants were occupieci with audit conducting oft'icers and were

accurnulatiug information/required clocumerts tbr filing the replies and attending personsl

hearings rvhich in few cases aLso resulted in Ordels Further, for peioct 201 8- i9 and other

yeal's tire appeltants are still in plocess o, accumdating ilformation/reqtlircd docunents'

filing the |eplies and attenditrg peronal hearings. Copr of ferv orders are attached herewith

Details of depalment noticesr'orders ate re-produced heleunder for betlrr apFreciation as

ltllo*s

(; roup Compnnr' Drscription oI proceedingsYgry
July 2017

March 2020

.luly 2417
Mar ch 2020

Nilgiri Estates

Nilgiri Fstates

t(j

2018-19

l,J

N ilgili Fistates

I drtcd 2c,. !

h \h\ 1\1\

i\---



[ ]Lri1, 7o tr- H'taLctr Siir,cr Oak Villas l-LI' Audit based SCN
v/01/GS I 18 1/2.J20-GIt
dated 1?.01.20i12
Retenrs bascd SCN No. 19,'l'.lll-24
,l,r te, :X .l.lftj -'

RcLurrs Lra:ed SCN No
Vl{) I/GS1 17 8,'2 020-CR. I:1(li}L }

r,.,r: J U rrl -o- )

rtlQ 'lr ^'i ,' 1.1 tL. .\l).'\-
\l)( (r.il lil.t!..,1 .l I '(ri
Rctrrrn, haser.-l SCN No. 6l lL01-:-24

\l:it(d -" l ' ln l

[J
12, CIR-I I

scheduling heari:rg on

2019

2013-19

l r',ri zOrzM*.t
| 201q

i .lLr,i ltllT
){) I()

?fir 8 1g

2018 r9

zots rq

zr,)1 s- iq

Silrcl Oal< Vill.rs l.l.P

iiitt, rl,"t',iar r l-P

Mucl'r \'iLL 0rciriti:; l-LP

Iilia Or-r:hids l.l.P

Xilgi,i i'.tat.s

Silvcl Oah Viilas Ll-P

V illa (lLclfcls l-fP

f rer,";n-e tett.r

| 2'1-0] .20*)!
Hearing Istter scheduling itearing on

I Flearing letter schcduling hearing on

28.02.2024

Wilh tliis tllere has beet: r rlclay of ,^9,q davs in filing of Appeal belore llorr'ble CESTAT'

IIlderabad.

I'he appellant submits tl'lat thc deiny is lilrt jntention1l attd i'or tlte t-"ot'un 51j11i 1!ove. if

dr'lzt."- is not cotldonecl it r:rritlcl catse thcn: irrcpat al'l'" l{lss as tJrel have l':'rori casc cn metits

and hLrmb},v prtys heli)r'f rhis Hrllf irle Tribrttral to L;ortcirrtrc- tlte delaf irs:

a. In terms of plinciples laid do*n by Apex Coult ill the case ofCorlrrissiolel, L'and

2 8.{)1.2021

ireportcd in [1987 (28) L,LT 185 (s.c.)]. delav mav beAcqLrisiriol v. NlSl Katlj

condoneC

l

I



I'RAYI'R

belorc ihe Ht'r'l,le ( ESTAT. L-tirthcr.eqtrc-\L lo t;er:epi tli< irppcal !llerl

,, -_-'../

i'i' I'n - --

"-agnat*"" 
of APPetltn

Therelbre. it is hunrbl, reqrested to condone the de lal of 8&4y! il iiling the appeal

a

VERIEICA]TION

I. Soham Mocli. Parrner oflu/s Nilgiri Estates' the Appellants hetetr <it dechre that rvhat is stated

above is true to the best ofour intormation and belief

Verified toda] i.e.. on - { day ofN{alch 2024

Place: Hyderabad

rJ;*'!,,,.,*.or 
aippeu,,t

|d-,

ii
ltl

\,
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FORM ST. 5
[See rule 9(1)]

Form of APpeal to the Appellaie Tribunal under sub-$ection (1) of Secticn
86 ofthe Finance Act, 1994

IN THE CUSTOMS, CENTRAL EXCISE & SERVICE TAX APPELLATE
TRTBUNAL: HYDERAIAD

APPEAL I{o. ST/'.........'. of 2024

Betweeu:
M/s. Niigiri Estates,
5-4-la7 /3 & 4, 2"d Floor,
Soham Ma!.sion, M.G. Road,
Secunderabad -5OOOO3

Vs.

Commissioner of Central Tax,
Secunderabad GST Commissione
GST Bhavan,
Opp,LEStadiumRoad,
I{yderabad -5OO OO4

;.i

llant

I
Resrendent

o l{el Assessee Codt:

l ir Pre n1ise s Code
PAN or tJtD

AA} IF'N0766FSDOTJ ]

L.)
;AAHFNO756F

(c) E mail ,{ddress

Phonc Nurlbcr
Fax Number

1...: ii

oiil

The Designalion and Adciress o
Authorily passing thc Order Appcalcd
agains1..

Number and Dale of thc order
appealed against

Date o[ Comrnunication ol a cop); of
ttre Order appealc.l against

955391978 i

Commissioner oI Ccntral 'lax,

Secunderabad GST

Commissioneralr:, GST Bhavaa ,7s
Floor, OpP. L.B Stirdium,

i thc

Basheerbagh, HYdertr bari 500O04

Order-tn-Original No. HYD-

EXCUS-003 -COM - OO9. 23'24
dated 29.09.20211

04

05

06

16. I 1 .2023 by hand

Statc or Union 'lbrritory and Tclangana, -Sccunde rabad GST

Commissioncratr:
thc

Commissioneratc in which lhe order
or decision of asscssment' penally,
was made
If thc order appcaled against rclatcs
lo morc than onc Llommissioneratc,
menl:ion lhr: na[rcs of erll the

Commissioncrate, so lar a.s it relates
to thc NL

Nr.;

07

oI the Commission r14!pcalq)
Address to whicir notices maY

Designation and addrcss of Lhc

adjudicating authority in casc whcrc

the ordcr appc:alcd against is an ordor

NA

HNA&Co.LLP
(Formerly Hirega
Associates, LLP)
Accountants,

nge &

e"'ltJu

5 $t 1\1\

08
to the apPcllant

be scnt

i., 'j

-l

l

03

l



Nlob: U9781 14341

be scnt Cornn-rissirlner o
d also coPY to thq 4p trlant

I Central Tax,

4th Floor, West Block'
Anushka Pride'
R. No,12, Banjara
I{ills, Hyderabad, Telacgana
500034
[-rrrai]:

09 Address to rvhich noriccs maY

to the Respondcnt Secunderabad GST

Commissioneratc, GST Bhavan'
Opp. I- B Stzrdium Road,
Hyderqbrld jQQlqgi -

Whether the decision or
appealcd a€iainst involves
qirestion having a rclatiorl to th
of Service Tax or to thc valuc of

ordcr
any

c ra1.e

ilo0d s

Ycs10

for thc sc cl[ :,tsscssmcntLl

datc of thc order a ealcd ag4l!s-!-

{iii) AmoLint of reluncl i
diseLilowed for the od ol dis

Description of service an

14(i) Arr](Jun i

lii)

list'

f any

{ any, rejccted or
utc

of scrvicc, tax or Pcnalty or

ccntral excisc dltly

d whcthcr in

rclatcd ltnc or PcnaltY.

nance,Act,-199-4 - -

No

Peliod of Dis ute rlI 2015 to June 2017

Amounl. of service 1.ax, I 9,78,671 l'under thc s(x-'tioir 73

De manded tbr thc Pcriod 9t djsp,gqe of the l'inance Act lo04

Arnount ol interest involved up to thc As applicablc u/s 75 oI the

Fi
NA

{iu} Amount of pe nalty i(rp(lscC 9,7 8,67 1 1 is per section 78 and
f the10,000/ under section 77 o

Finance at, I99-4.
nn amount o1 Rs.7 .J,+00i - is Paid

Inteicst deposited. II so, mt:ntion the

amount cleposited under ear:h hr:ad in

the box.

vide challan daicd 19'12 2023

tou'ards mandatol Y- Prc dePosit

u/s- 35F of Cenral Excise Act'

1944. tcopy o[ L hiLllarr is uttached

as Annexure X- )

If nor, \vhclhe r any applicarior-i for Not applicablc

dispensing with such dePosit has

been rnadr:-1

Does the order aPPea led against alstr No

invcrivc anv
demand, and
so lar as the a llant is con0e, ned?

Does the order aPpealcd againsi also No

appc'11an1.

Subject matl.e
priority (pleasc choose lwo iLerns lrorn

Notilicatior-r No ,

iv) Exporl of Scn'ices
v) tmptxt o,{-Sen-ices-

involve arly customs duty dcmand,

and related Penaltv, so llr as thc
is concernr:cl?

r of disputc in order o[ (i) TaxabilirY'

{ii) Othe rs

the list bclorv)

[i) Taxability - Sl No. of Negative Lisl'
ii) Classification of SL:rvtces

iii)Rpplica biliry o[ Excmprion

h

17

L l

1I.

2.
3(')

l
1

Ir
(ii)

I

Ir

1



x o!herlL
Centrai Exci". A=ii"..c coclc, ii'

f slcrcd \r irh Ccnt.'al Ert ist' 
-

n Tradc

vi) Poirrt ol Ta-xaliorr
vii) CENVAT
viiil Refund
ix) Vah-ration

t tprerg

covered

Cive details of Imporler/ Dxporter
Code (IEC), if regislered 1"'ith Director

3

I<nor'ledge ol the i

ci ordcr

-l

N()i

Not Applicablc

Applicabler8

2O

2,1

Generai o
If ttre appcal is against an Clrdcr-in-
appeal ol Commissioner (Ap1rcals),

NA

No. As PCr
Appe11an1

the Number ol Orde r-in original
a1

filed
ihe saici 0rdi:r in APPe

Il_
1zz.

ple"ljs 19ad!.
lI anst'cr to serial nnmber 21 above

is Yes', Iurnish d eta!\9laP Pe4l
br:

Heard in person?

24 Reliels claim in aPPeal

Appeai agrlinst thc ordcr ag:rinsl
r,r'hiclr t.his a

Whcthcr the respondr:rt ha"s nlso

Whethcr ttre aPPcllant wishes to Y.i. at *rc carliesi convenience of

this Hon'b1e Triburral.

N0

To set zrside lhe impugnc
nd grant the reLicl clairrredt:

tur'6 of e Appeth

fi
a

(;

9
)

TI



STATEMDNT OF FACTS

A. M/'s. Nilllid Estatcs, Sc<:Ltndr:rabad (ecrcinaftcr rclcrred to as Appellant) is

a paitnershio firm in.te.r alia cngagcd in rcal cstalc busilress and registered

for scrvicc tax vidc -sTC, AAI I]"N0766FSDO01 and inigraLccl t<, (iS'l i'ide

GSTII\ 36AAHFN A766F12,A \\'.{-. i. () t.07.2u i 7 duLring Lh'- subiccL perioci, the

appellant has executcd thc projcct n::rnely 'Nilgiri EstaLc' involving the

construction & sale oI Villas'.

B. The :rppellanl l.tad been cl is,.: irnrqii.tii lhc arpplicaole scrvicc ti'r't afler t;laiming

abatenrcnt of 75oi lTOati: iu Lcrms rrl Sl. No. 12 of Norilicatiorr Nr:26120i2

ST dated 20.06.2012 as amcndcd. This appellant hits r'rot availed any

CENVAT Ci-cdlt on inputs n.ratc, ials dLrrirlg l,]rc pcriod Aprij 2C l5 to Junc

2017 and only availed CENVAT crcdit or'r input scn'iccs. Flor,vever, :Lppellant

has erroncouslv discloscd tlre CENVA'I'Crcdit zrvzriicd on inprrl scrvir:cs as

CENVAI credit availed on inpuls while flling S'L3 rcturns. CONVAI'Creclit

statemenl along with coricsponding ledgers, invoice copies arc.nclosed as

Anne*o." P- .

C. This appellarll. collects thc loiiorvir.rg amounl.s lrom thc custorners towards

construclirin &, salc r:l'Villa'as pcr Litc tcrlns 01 thc agrceincnl {rr'rtercd:

Nature of receipt

Villa salc rrce
Corpus fund

\rAT {sales tax)

Stamp duty

Dleclricil-\r rnclcl i oil n,'rt ion
r: ha igcs

Collected towards

CDnslrLr.clion & srile of Vilia'
Deposit lowards cstabljshnent of
housing society with the mcmbcrs

Salcs tai{ lcvicd on t.hc salc ol Villa'
undcr A.P V,{'l' Act 2005
Pa.id on sale valuc oI villa in
accordance rvith Statc Stamp Act to
the Govemment at the time of

!qgl-srlalror
Pa}mcnl to 'clccllicill' Lxratd' for
appl,v"ir-r54 clcr:tricril.y ('{rnncciion to
thc fl..r1

Paymcnt to 'ii1'-derabad
Ivli:tropolitan watcr Supply &
Ser.r,crage Board (1"{MWSS)' for

No

2

3

4

Watcr conncction r:het rgr:sr

j teEi:tg_ths qelq rco CLIOII

i q[ !S"!]"& "q"i"t)

.\t
lr\,- -.-

6



D. -l'h< scrvicc tlr-\ on'.11.1 anl(lllnls !h.\'''ll a1 S1. N(,. :l io 6 u'as 
'ro1 

p'rrd as thc

sarrn(' art) ntcr't' teirLbti::,cll-1t !ll ('f ll_rc !'r<il(] s(i:i/'siialLL':rr 1la-r rr-:cnLs mzrdc

onbehallelthccustolc.s.'lhcrtrceiplolthel:lirrcsaidi-ll-rlollnl:'ri'rrsdrrly

discloscd in ST-3 rclllrns

E. During thc linanciai year 201819, lhc sen'icl: 1ax departncnr has

scruLinizcd ihc ST 3 rcturns ancl issucd a lcltcr dal(id 24 09 2018

commllnicating certain <liscrcpancics. 'lhis appcllarlt has fik;d a dcuiled

' is un, l',:c.1 ,- At r,"*or." 
=[ 

& !!] Hu*"'tt'

rhe departmcnL has ncver poinLecl ouL Lhc {liscrepancics pr], nlilcl out iu the

prcscnl nolicc.

F. Subscque nlL!, ;rl1cr 2 .vcat s Ln the vca r 2020 amiclst oI lt-rckdo'n r1' th' sorvicc

tax clcpartmel]1' hacl sr:rr-itinized the returns ('ne lnore iirrtc crrvcring thr:

period lrom April 2015 to Junc 2017 and issucd 2L lL'tt(-'r daLcd 23 07 20'20

SlrbsequcnLl)i, appellant llled a consoliclatcd reply to lh' r{:{rlrived ietter

-vt l-
dalcd 23.07.2020. (Copy is r:trciosccl as Annexures-'-- & )' F'lrnishing

thc alorcsaid inlbrmation is lbllo'"vcd bl' thc rcccipt ol thc Sho'* Causc Nolice

?::

clat.cd 21.1'2.2020 (CoP-v ls untl'rstd ir's Annexurc -NL 1 askirlg 1o show

cause as to whv:

i) arr amount oI IRs. 4.44,30 407i (R''rpces FoLrr Crorcs fortv I'our

Lakhs'Ihirry Thor.tsand Four Hundrecl and Scvcn On1'vJ lincir-rding

Edu,-:i.ition Cess. Secontlary ancl lligher E<lr'tcalion Cess' Sr'vaclrh

Bharal Ccss and l(rishi lialyan Ccss] shor:ld rrot bt: dcmanded

towards short parlmcnt oI Seruice T:r-x rcntlcrcd undu r construction o]-

rcsidential complcx servir:c, in tcrms 'll'provrso to S(r'Lion 73{1)of thc

!-inance Act, i -q94;

iii interest al thc ?rpplicahlc rates on the abovc tax aarount should not

hc recovcrcd frorn thcm undcr S(:tion 75 ol thc Financc Act, 1994;

iii) Penalty should not bc 'imposecl on thcrn Llndcr sccliorl 78 ol Lhe

Finance Act, i 994.

Penalty should not bc imposcd on thcnl undcr Sectton 78 ofi")

Finantxr AcL. I 994 Fl



6

C

}I

v) Late ier: ol Rs. 2O.OO, i (Rurre's 'l'u,(rnty 1'hotisatrd Onlyl shoul(j rroi'

bc imposed r>n thcrit undct sccLion 70(i)rll lhc !'inancc Act' i9!14'

'lhe AppcLlarnt l.t:.ls lilcd lhe 'leraikj(l 
submissions vicic r-cpiy dated

17 .l)2.2O21{CQ pv oi repl-r' is ctrclosccl as Annexure A---l'

Subscqucnrly, Appcllnrlt has !rttcn'lcd thc pcrsQnal lteai-ing on 14 06 2021'

).A.9.'2021 . 22.!12-O22 :Lnc1 on 5'9'2O23 anrl also filr.'ri :'rcitliLional

submissions on 4-t).2021 , 24.9.2021, 2'1'2023' 17 012023' 27 
"22023'

p.g'2a23tln<t2l.g.2a23anclrcqucsLedtodroptheproccc-ciings'(CopicsoI

additional subnlissions collcctivelv iiled as Annexure'{' )'

Subscqr,rentlv apPcllallt has rec!tlccl Lhc Order tn Ori3ilal d;rtcd 291 09 2O23

confirming thc rlemand to thc t\tcr'rt ot Rs'9,78,67] /- aklrrg rvitb appiicabie

intcrcsl atlrl cqual pcnalty {Coplr oI OrJcr-in -Origir.ral is enclose<j as

Annexur:e

,I Aggricved by the abovc impugncd ordcr, wtrich is coritra'y to iacts' Iaw' and

evidence, apa.rt from being contrary lo a catena oI judicial dccisions and

beset $,ith gravc and incurable legal infirmities, the Appellant pret.ers this

appeal on the follomng grounds (which are alternate pleas anci without

prejudice to one another) amongst thosc lo be urged at the timc ol hearing

ol the appcal
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GROUNI] soF AP?EAL

Appellant submits ihat lhe impugnr:d ordcr is ex-Iacic iliegal and untcnablc

in law sincc the saine is corrrarl 1'o tacts and judicial decisions

'2 Wilhor:L preiudice to ar', olhel slibinlssions maclc h'rrctlnde'' tl'le

Appcliant sLtbmits rhal lhc lirsi appeliaLc authorjtv {ailcd to p:opcrly

a.pprecialc thc submission t[']'lt presenl procecdlrrgs and thc isstrance cll

ttre impugnecl C)rdcr in Appeal rt:rc wiihr)uL autlu)rit1' oi thr: lau' as the

provisions of Lhc Finance Ar:l L99zl $'hich auihoriz'cs thc l(-'!-1 and

collection of Scrvicc ta-x wcrc rcpcalccl in tcrm s ol Scction 1 9 oI Co n slitLltion

(one hundrecl and firsl amcn'imenti Act, 2016 rt:aci u'iltr Section 173 of

CCiST Act, 2017. Furl.hc. sccljon 174 oI CGST Acl'' 2017 as arnondcd only

saves the proccedings already instjtuted befttre tlr<: cnacrmcirl of the CGST

Acr,20l7 (w.e.i.01.07.201'l) r'vhcrcas ihe issuancc olthe imp"liined SCN

was initiated aller t)1 07.:l017 llencc, thc impugned order pztsscd should

be set asicle on lhis grortnd alonc'

In Re: ImPugned Order is not valid

3 Thc appc ilant subnits that as PCI c.u.E. &. C. Ins trur1-L0n !' No

1080 I09IDLA i MISC l5 ct.lteo 21st Deccrnbe and Circular Nor 20l5

1A76 o2 2020-cx 19 .L7.2020

consultat ion is mandatoly in cases

sbow cause tce

3gg9-ly4-g d-qtv of qotg than 50

lakhs. Howevei'. in the ,ltsta [r1 .i.r show causc not1CC \{ AS issuedsc thc

without prc show celqlq noticc consultatioq even Lhrlu rhc demand

tnvo lvt-'d is morc thair 50 lakhs ll uglrt:d n o tic cl!99949q'l hcri lorc . the 1!11

inva'lid on th ls grou nr.l :rlonr: ln lhis rc . r elii:t.r<;C IS PIat:t:d r;n

a

b

c

Amadeus India Pvt Ltcl Vs CCD 2019 (25,} G'S'T L' 486 (Dcl )

Freighr Syslcn,ns lndia Pvt Ltd Vs CCE 2019 (363) El"l 506 {Madl

Hitachi Porvcr Europe GMBi{ Vs CBIC 2J19 127) GS'l'l- 12 (Nladl



B

'lhe finciing of Llrc acl.ir.rd.icating autlLJ):il-]1 at page 38 
'tno 

il9 {)i impugned

order thal Lhere have bccn vilnous corrr:sponclt-nt:es madc r'r'iLh il:e

assessec prio. to issuanL:c QI SCN saiisfies t-he conciition ol prr:-consulzrtion

is incorrcct.

'lhe above linding ol thc: acijr;dicaiirlg authorit'/ is nol pzlsscd irr thc spirit

lor what pre SCN (lonsultal ion w:ls .cslrrrlne ndcd cY 'liur Adririnistialion

Retbrtr Conrrission ("1'ARC') lor issuing thc abovc Circular'rs. -fhc extract

of recotamendation is re pro<luced hercurlder for bctter appr'ri lation:

"lt is desirabte to auoid disputes where a colldboratiue aPproach can

provid.e a solution. Art ad-ministratiue pre-dispute cot]tsulto:tior mechanism

may be. institutecl in both rhe organbations for resoluing ta:r dtspules ot tLLe

pre-noticp stage througlT an open diclogue u)ilh the tLxPaAer, in t ohich both

stdes artlrtlate and c{iscuss tL@ir respectiue positrons and t'iews on the

matter at hand. Ar. aniicable resolutiott uould be possible ulLen a common

uieut emerges on. the facre ortcl the legal posllion' It is expected' t'ut this

procesq if follouted irt proper spirtt, would leacl to elimination of a large

rutmber disputes leaang onlg a few conlentious rlatters in uthich rnutual

tot reachecl. Such ciisputes u'oukl follort: olher legalagreetnent is

chnnnels."

(). As submitled above, corcsponde;ce with assessce rvill not preclude

dcparlmel'lt lrom aclllcring 1l prc-SCN t;on st-tILa 
" 

iorr as coirespordcnce zrnd

pre-SCN consuitauorl hzrvc dilfercnL objectivr:s ]''urthcr' Prc SCN

consultationistobecloncwiththeSCNiSSL]inSauthorii}'ontheseCol]nts,

thc tindings oI thc adjudicatitrg irulhorilv cannoL b('] acc')pLcd' I'urther'

reliance on Boarcl CircLLlar No 1079 datc'l I 1 l i 2O21 to sa" 1h'r1 ir.r (r?lses

of lrattd issu:rnce o[ pre--sCN consu]li:rion is noL rcquired i:; ircorrecl as

the Circular is issuc':l nluch later frorn issuancc ol SCN in Decc;nbcr 2020'

Furthcr, Lhr: inadvcitrrnt dcclaratiorr oI CtsNVAlt:rcdit tn column lnpu|s

scrvices rvould. havc come to light during thc {.

m
(4

instead of input
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consultation only and issuc rvoultl havc becn soivsd ar lhat stagc only

which did not happcn duc to nol providing the pre-SCi\ consultation'

ln Re: Appellant is eligible for abateme.nt of 75% urith resPect to 18 Villas

as per Notifrcation No. 2612O12-ST dated 2of,620L2 as amended:

7. The adjudicating authority ar page 43 though acknowledges the lact lhat

this appr:llr:urt had not availed CENVAT credit of inputs instcad thcy have

availed CENVAT crcdit ol input services lloes oD to dcny thc bcncfit of

abatemenL ot 75ok lot period 2015 1r: vide linding at Parer No' 22 4

observing that out oI 185 villas constructed and sold by the appeliants' l8

No's of viltas viz., (24. 35.79. 89. 100. 109. 111. 1 l5',153' i56 t6 164

166. 170. 180. 183. l84 and 185) are more t-h:ln arca o12000 sq. 11 which

is bcyond the allegations madc in the show cause noljcc

lrrr ed ordcr is nd ilrc S N

8 That the linding ol thc adju<iicating authority at pagc 45 oi thc impugned

ordcr rhat the appellant is not cligiblc krr ab;rtemcnL of 757c as out of 185

vilias, 18 villas arc in nlore l.han arca o[ 2000 sq' ft as pcr Notification No'

261'2012 ST as arnended is incorrect.

That the a<ijudicaring authoritf/ has passed the impugncd oi'dcr against the

settlcd legai position that unlcss the loundation of the case is nade out in

the show cause notice, the revenue depa-rtment cannot be permitted to

build up a new casc against thc assesse as held in follou'ing cases:

(a) Commissioner of Customs, Mumbai vs' Toyo Engilreering ttd''

reported in (2006) 7 SCC 592, v"herc thc Flon'blt: Suprcme Courl

emphasizcd uporl thc rtccessit;- oI specilying thc grounds for taking

action against thc Asscssc in the shou'causc noticc'

(b) Commissioner ofCentral Excise, Bhubaneshwar vs' Champdaay

Industries Ltd., reported ia, {2009} 9 SCC 466 where it is held

()

tl:at unless thc loundation of thc casc is made thc sh

E
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100
109
114

l-10-ss.r49.., 1 :15
1.50 sq. 1ds.,

1-lQ sq. _v'd9,.
174 !q, y d"l ,

l35t) sq. ilri
o ils

11 __
153 li4" , _

-1q39 ry-lle -.153O iq: tts

1t:i

'1737 sq. hs

14i6s Its
135q sg.
1350 sq. fts
1350 sq, _l1s

1350 fts
I 350 lts

1q17 ",9._ft1 ._

156
163
1€t4

166
l'70
180

17 r8.1

l8 185

164 sq

150 s
1-L0_Cq. y_ds ,._

cls-,

1Q9--".t, v"4s.'
150-q.1ds., _
150 sq. yds.,
193
186

!00 qg.;!s,,

sq.l.ds.,_ 1737 sq. fts
S,,

193 sq. ;ds..,
i

1 800 sjl !t!

Carpet Area- is aclual arr:a refors to the actual usable spacc within a

property excluding thickness tif wall.

Buil1 up Area= is the tolal area of thc propertY, including l.he carpel area,

rryalls, balconies and o1.her areas such as r:orridors, hbbies ctc.

13. Above calculation of lhe Carpct arca is based on full arca of piot, in gencral

carpet area will bc less than plot area The details of plot arca arc given in

salc decds. Copics of al1 thc 18 no's ol salc decds are attachcd hcrewith as

Annexu:e a-. The iinding of lorver authoriry that all t-he abovc 18 no's of

villas are more than area of 2000 square ,oet based on built up area and

not o[ carpet area. Hence, such hnding is not correct and thc impugned

order to that extent needs to bc set aside.

In Re: ArnouDts received as pure agent arld other Don-taxatle receipts (IIat,

reglstiation charges, stamP duty service tax etc.,! are not llable - hence

shall aot be included in 'taxable value'

14. Thc appeilant herein submits that the various submissions wcre made with

regards to non-taxability of VAT, 
. 
Rcgislration charges, Stamp dury and

Service ta-x etc., which were simplf ignored by thc appellate authority

without proper appreciation of thc sarire; thc appellant oncc again re-

produces Lhe same hcrcafLer in subsequert paras;

5
6
7
8
9

l0
11

12
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15. Appellant submrts tl-,at the 1olr'e r arlj udicatirrg autl-rorit-v rvhile confirming

the demand vidt,' Ptr::a 23 2 slated as follorvs

"23.2. Oi. e:ia LrJiclliotr .:j'tLc t!.o(:tLl1i €-tli s Qlanli uiil']i l!L{' S?rui(e'1'q:':

tietel-ffuiati.rn ol\'-cthi.r: Jir/es, 12006 "'td!!tc 
co.ttcel'rt oJ '/')tre o'?€ttr" as

discu s-secl aboue. t ll ,rti i.ildi i th s ll s.'-es-s'?i' b< i t-'cl tt :;erui<:e: Proi:ici er has ttot

futJitl.ed the con.ditiorl.s nle tione(l in aboue Para in respect oi nie 5t2) of

th.e Seluice Tttx (De-teminaliori oJ Valud Rules, 'so that iiLe:l ho'ue ftot

c)rLplied uitttto cicttrtt the beteft of "'Ptre Agent" in a" 
'111;11o5 

t'lvsg fQiled

io prouttle euidelrc? lLLat ri'-e recipienf.s of seruice have Litt't'hoi'zetl tLil to

rnake stLclr patqnerli to the thirci partli as |."entiorled in' corteliiion (ia) o.f e

5(Z: that the antottr,l colk:cl.eci i:; to be separa!€-!11 shtt''t'rt ni iile inuoice

raised,ls per cort<litiott. (ut) of the saicl ru"ie; thz serttice' prouicler recoue'rs

frott tlt.t: recipieri t:;f' .s"rDice otilil stit:lt iln'"ou'nt as hcis Leert puid by hirn to

tle th"iftl p&rt!1 as per corttlitiort rto (ttir); th'o't tlu 
'rs'<e's'!'ee 

hus coliecied the

uchta! amaunt equttl to the ev'pe':ldit1Lre he incurred an l;ei'ctli of lhe

receiuers oi seroicc os pQr the explartatton 1 o.f the sctki nLl<: tttc. h uieut

of th.e ctbove, flts tls:,-a'ssea's tollteniotL irt this regotd to rhe exterll of

am.otLnt of Rs.29'76,-388i- claitn.qr) itt the ST 3 relf irris Llt1cl'e-; the b'ead al

the "hffe Agent".f'or tle period.frorrL 2015 16 b 2ai 7'1 I (up ta 'l1Li'Le' 2017)

is !-Lol acce.piable cts trter lctus."

16. Appellant submits th.aL the finding of thc impugncd order that the

Appcllants havc lailcd to proviCe cvidence thzrt thc recipienls of service

have authorized them lo ltrake such payment Lo the third party as

mentioned in condirion (iv) ol Rulc 5(2); rvhether amount is separately

collected; $'hether appellant has collected only tic actual amount etc'' aje

incorrect. As in all most all the agrecment of salc end sale deed it is clearly

agrcctl that Registration chargcs,.stamp duty, VAI'and Scrvice T:lr have

to bc ptrid separarcly by thc customer and samc docs not lorm part of

actual consideration charged ^T
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17. Appclla:rt sulr-rlits th;lt ih(: a.l[]{)tl,lLs classjlicd :rs norl-ta-\'11Jlc I cceipts

ir]ciuclcs sc ,icc tilx; r.igisLrtrtioll cl,argcs cLc. Appcllant submits that thesc

receiPts towards

(a) Servicc tax collected & rcmjllcd io lhe Central goverlrrrlcni ill li per Lhe

provisions o[ Finzrrtcc A.i1, ,L!]4;

(b) Stamp Duty, Rcgistrat.i(>n Charges .r.nd VAT Colle':tcd as pcr Statr

Stamp Act ancl VAT Act, 2005 ancl rcmitted lhc snrrtc io the rcspectivc

dcparl-ment. Appcllarl has collcctcd the acLual amouni's incuircd lor

the samc'and h:,lve not added any margin.

As seel fror-rr the abovc, all r-hcse chargcs collcctccl 'othcr non la'xablc

rcceipls' Arc statulory chargcs/deposit ilncl rr:r:eivc-d as mcrc

reimbllrsements ol ex perlses/ charges incLirred/puid on behall ol

customers ancl docs 11ol involve artS provision r:f sr:n'icc' Hc'ncc szrrne shall

bc excluclcd 'om tl.rc taxablc value itter alia io lcrms of Rt.rle 5(21 ol Servicc

ta-r (dcrerminatirin oI r'alue) Rule s, 2006.

18. Ju<.licizrllv also ir i.r'i.is held that aboYc chargcs ilre not lo be inclLrdcd in

Lxablc verluc. I?elialce is piaced on

i) ,lr-rrisdicLional CDSTAT Final Order No Ai 30359/2023 datr:d

18.09.20211 in thc casc of Alpinc Lslates (Para 7)

ii) ICC Rcalitl' tt Othcrs Vs CCE,2013 (32) S T'R a27 $'ri - N4umbai);

iii) Iiarnataka Tradc Promolion Orllanisalion'/ CS'l' 20 i 6 'l'iOL-1783-

CESTAT BANG (i']arat i2)

19. Further, to evidencc the abovc reccipts, Appellant is herewith cnclosing the

sample copies oI ledgcr accounts of t-he customers t" Arrot*"tt {

In Re: Denial of CENVAT Credit on rent-a-cab sewices

Appellanl. submits th:rt the impugncd order vide Para20

Rs.1,05,965/- on rent-a-cab servr'ccs ln this regard,

22.2 dcnicd ITC
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thai the Shop'C€ruse Noticc has not allcgcd that thc CENVA? Crcdir is not

etigrble, thereforc, thc denral .,f CUlvaT Crcdit in thc impugncd order is

not correct and the sarne needs to be set aside.

21- That the adjudicating authoritS, has p;rssed the impugncC ordet argainst the

s(]ttled lcgal posjtion that unlcss the foundation oI the casc is madc out in

L]le shou' causc noi.icc, ihc rcvcnue dcpartment cannol. be permitrcd to

build up a ner\i casc agains| the assesse as hcld irL folloB'ing, ascs:

(a) Commissioner of Custors, Mu&bai vs. Toyo Engineering Ltd.,

reported in (20(}61 7 SCC 592, where the llon'blc Suprcme Court

emphasized upon thc necessity oI specifying the grounds for taking

action against lhe Assesse in the show cause noLicc.

(b) Commissioner of Ceatral Excise, Bhubaneshwar vs. Champdany

Ihdustries Ltd,, reported in, (2OO9f 9 SCc 466 where it is held

th.lr unicss the foundalion oI the casc is rnadc out in thc show-

cause noticc, Lhe Revcnue cannot in Court argue a cerse not made

out in its show-cause notice.

(c) Commissioner of Cetrtr:rl Excise, Chandigarh vs. Shital

International, teported itr (2O111 1 SCC 1O9 rvherc it is held that

unlcss thc foundation of thc case is laid in show-curuse notice, the

Rcvenuc cannot be pcrmitted to build up.r new casc against the

ASSCSSCE

22. Further, this Hon'blc Jurisdictional CESTAT in thc case ol Mls. Inox

Leisure Ltd. Vs. Commissioner of Service Tax, Hyderabad 2022 160l

G.S.T.L. 326 (Tri. - Hyd.) had hcld tl.rat thc adiudicating authority could

not have gone beyond lhc scopc of the shorv causc noti(:c Lo confirm the

dcmand. Said decision has bccn allirmed by the Hon'ble SuPreme Court

vide Commissioner of Service Tax Vs. Inox Leisure Ltd. 2022 16ll

G.S.T.L. 342 (S.C.). t'rr.ll'
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15

Accordin*ly, Lhe demand conhimcd js noL correct arnci the s:rrrrc lrceds to

be set asidc

In Re: Extended period of Limitation is tIot invokable

24. without prejudice to tre ab,ve, it is slrbmittcd thaL rc demard for the

period from April 2015 to sei)tcmber 2015 is time barred since shou, cause

notice has been scrvcd on tllc appellant beyon<i S years from thc relevant

dale. Thr: demand Ior the said period expired on 05.05.2020 whereas SCN

rvas issued on 21.12.2O2O. .lhereby,

avcrment of impugncd ordcr taking

sil r:Ic

SCN

the

scn'cd is timt: barred. The

time extcnsion givcn under

Ordinance 2O20 do not. sustain as it lacks the legislative competence to

amend the repealed enaclments. In this regard, rcliance is plar:cd on the

Hon'ble HC decision ir: case ol Reliaace Ind.ustries Ltd Vs State Of

GujaratzOzO-TIOL-83?-HC-AHM-VAT. .l.hough this ciccision is brought to

lhe noticc of thc adjuciic:rring aurhoritv failed to give an.y lindings on the

25. The appellant submits that thc inpugned order ar para 26.3 gavc: a hnding

that sincc the asses.se lnd. claimed abatement uithout fulllling the

condifions prescribed in NotiJication No. 2/ 2012_ST and. claimed d.eductions

utithout fuIfitling the conditions prescibed. und.er Seruice Tax l)etermination

of value) Rules, 20a6. Tr,s they haue supressed the facts witrt irttention to

avoid pagment ctf dutg.'

26. As subnrittcd abr.,r,c, stlcc availmcni. oi- abatcmcltt ancl ciii;!blr: tbr
dcducliorrs is:rlrcacll s.ttlc. r,it.lt, a'ovr: .ccisi,.s a'rl itavc bcc. sr_Lbjccted

to various judicial pr.r.rno uncerncn Ls, nc., sr-rppre ssion 9l la.ts wri j.r inLcnlion

to avoirl paymcn L ol dulv czLn Lre ailergcd.

Further, with regards to allcgation that lapse would not havc come to light
27.

but for the investigaLion of dr:partment, standing alone cann bc acccp
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as a ground for confirming suppression, Misstatcment or Mis.cle claration

of facts. More so considering thc fact that the very objcctivc of conducting

the Audit of records of an assessec is to ascertain Lhc c{).rcctness of

paymellt of duty et(:., any shorLcomings noticed during the course of Audit,

itself calnor be reasoned t]ral the deficierrcy was dLle to mala {icle inlention

on thc part of asscsscc. In t.his regard, relicd on LANDIS + (iyl? LTD Vs

CCE 2013 (29O) tr.L.'t. 447 l'tri. - Kolkara)_

28. The aplx-'llarrt srrbnirs th.r thc\. ha\:c n.vcr hiclclcn a.,v i. rir;.nr a rii:ir fror.r

thc dep.rrtmenl a.cr they h,vc submiLl.tcr $,rrare\1rr Li.rq rrrrormation

required by the dcpilrtmcnl. If thc rlppcilant has thc iltL.).ti()n to suplrrcss

[i.]c facts, they r.r,oulr,l not hal,e submifLei the inlbrmalion :r sked by thc

deparlrncnt and this shoivs ihat appcllant w:rs undcr honal.iclc lx,licl fhar

thc complilrncr macl, i.l-i lh(.m is Lorr(:. l.

29 Appellant submits that rhe details olavailment ofabatement and deduction

as pure agent wcre discloscd in ST 3 returns. Thc Authorjtics havc all the

information in their hands, thc authority can examine thc issLlc as anrl

whcn the Rcturns ar.r: fi1cd and can conclude the liability of scrl-ice t.x on

that itsclf, Authority has thc dunv to vcriflr rhc returns in timc and mere

inadvertent error in reporting input service as inputs cor:ld have been

resolved during thc prc-scn consulltation which rvas noi provided t0 this

appellant. Thercforr:, invocation of larger period of limitation is not valid

and requires to be set aside. ln this regard, appellant wishes to rcly on the

Iollow'ing to supporl Lhe above vicw:

1) Sarabhai M. Chcmicals v. CCE, Vadodara - 2005 (i791-E-.L l., 3 (S.C.)

2) Shrec Shrur Telecom pvt Lrd., Vs. CC.E Hyderabad l20t)8 {232) E.L.T

589 (Tri. Ra ng. )

3) Soparirvala cxporrs pvt. Ltd v

Ahmd.)

csT 20 14 [i36) S.T.R. 802 (Tri

tr-
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30. Further, appcllant subrnits tha I dcpartmcnt is u,cll aware o{.thc tacts which

is cvident Irom deparLmcnt ieltcr dated 24.O9.2O1g whcrein iL has sturted

that the department has scrutinised the S.f-3 returns ol the appcllant anrl

observeci certain discrepancics. Appellanr has also submitted ar reply dated

12.10.2018. I-Iowever. rhe issue involved in the prescnt shor,,, causc notice

Lhat t].e appellart hacl a'aired rhe CENVAT CrediL on inputs and craimed

deduction under pure aElent wcrc never pointcd out by thc department.

This has led to the belief that thc mmpliance matlc by thc appeilant is
corrccl (Copry oI lcLtcr datccl 24..09.201g and i2.]0.20lU is crrclosed as

Aarxexure-). Hence, suppression of facts cannot bc attributcd to the

present case. In this rcgard reliance is placed on lyizam Sugar Factory vs.

C.C.E, A.P. 2006 {lg7l E.L.T. 465 (S.C.} it u,as held that "Attegation of
suppression ofJacts agaitst tlte Nctticee cannot be sustained. When the f.rst
SCIV uras issued. all the releuant facts utere in the knoutleclge of the

authoities. Later on, uhile issuing the secon_d. and third srtou.: cause notices

th.e same/ similar fctcts could n.ot be taken as suppressiotr of Jacts on tlte part
oJf ,h€ assessee as fhese facts Luere alreatly ln tLte knouled.ge of th.e

authorittes. We agree Loith tlLe uieu) ta.ken in ttrc aforesaid judgments and.

respectfully following the same, lnld. that there :,ras no suppressian of facts
an the parl ofthe assessee/ Noticee.,

31 . In this regard, appelrant submits that once the department has verilied thr:

retums and had not poinLcd out any discrepancics. Ilut zrgain afLcr expiry
of 2 years, the issuance of sltorv cause notice invoking extcncled period of
limit,ltion is not correct and the same needs to be droppcd.

32. Appellant submits that the impugned order confirmed dcmanri b_y the
invocation ofthe extended perio.j ollimitation only on rhe ground that they
have suppressed the details lo departmcnt. In this regard it is submitted
that an extended period of Iive years applicable

it-' '
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mete inaction or
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failure on the part of

Conscious or deliberateprovider is proved

withholding oI inlormati()n by manufacn.rrer/ servicc provider neccssitry to

invoke larger limitation ot'fivc years. ln tiis regard v,,ishes to rcl_v oo CCE,

Chemphar Drugs & Lirimenta f 989 (4O) E.L,T 2Z6 (S.C). Thcrefore thc
allegation oI OIO/SCN is not legal and propcr.

33. Intr:ntion to c\.ade paymcnt ol ta_r is nol mere failure 1() pay tax. It must bc

something more i.e. that assessee must be aq€t-c that t.rx was

leviablc/credit was inadmissible ard he must act deliberatcl_y to avoid such

paymcnt ol tax. Evade means defuating the provision of lan, ot paying tax

and it is madc more stringent by thc usc oI u,ord lntenL,. Where there was

scope tbr doubt u,,hether 1ax is payablc or not, it is not ,intention to evade

payment of tax'. reliance is placed on ?amil ltadu Housirg Board v. CCE,

t994 174) ELT 9 (SCl

Mere non-payment/ short payment oftax per sc does nor mean that assesse

has l,illfully contravcrled the provisions with Lhc intcnt to cyade payment

ol tax ln this regard reriance is placed on uniwodh Text es Ltd. v.

Comoissioner 2O1g (2891 E.L.T. 161 (S.C.l

35. Thr: appcllant submits thaL long list of lamiliar judicizrl pronounccments

holding impugned grounrls oI non_payment of Scrvicc Tax and lhilure to

file correct ST-3 returns b.v thcmseives totall-v inadr:quatc ro sustain an

allegation ofwilful misstatemcnt/ suppression offacts. Rciicd on punj Lloyd

Ltd. V. CCE & ST 201S (40) S.T.R. 1028 (Tri. _ Dct.);

36' The appclrant submits that ar the entries are recorded in books ofaccounts

and hnancial statements nothing is suppressed hence the extended pcriod
oI limjl.aLion is not applicablc. wisllcs ro pracc rcliancc on LEDER FX vs
DCTO 2015-,I.IOL_2727-HC-MAD_CT; Jindal Vijayanagar Srccl Lrd. v.
Commissioner - 2OOS (1g2| tl.t .T. 4 t S (Tri-bang);

f\--
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37. The appellant submils Lhal llit:v arr: urtcicr bonaliclc bclicl lhal lhcY arc

eli;;iblc lirr abalcm.lill zrncl ilccluctlon a's ptrre 
'Lilc'rL 'rs 

ptir lbeit lcgal

undcrslarrditrg. lt. is !r.t:11 scttlccl lr'gal posi'iion thirL sutpprcssion oI I'acts

cer{rnol bc .rttributcd ro invokc iongcr pcricd rll limit;}tiorl if t-ircrc is bonafidc

belic{. Samc was florvn fIOm U}c following:

a. Padmini Producls v. Collr:ctor 1989 (43) E.i,,-T. 195 (S.C'l

b. Conrmissioncr \. Surat l cxtilss Nlills Lrd. )QQ:- {lrr7) :: r 379

(s.c.)

38. 'lhe aopcilant submits that exprcssion "srrppression" has bccr.t llscd in the

Seclion 73('l ) ol Financc Act, I 994 accomDanieLl b ,.vords as\r v(:rv slrollsl

'fraud' or 'collusion' and. therclore has to be constRtcd strictl!. N'lcrc

omission to sive corrcct infonnalion ls noL suppresslon oL&slc-ulrles!

r,vas deiibcrate to stop the Par-mcnt of du tv. SuDpression means failure to

disclose full info nation with the intent to evade pa ment of dutv

Rclied on Contincnlal Foundation.Jt. Vcnturc CCE, 2AO7 |pl6lE'L'T 177

(s.cl

With thc i:lbove subrnissicrns il is clr:i:r that the invocatirlrl oi thc larger

periorl r>f limitation not suslrainablc.

39. 'Ihe appcllant submits that thc eniirc period irom April 2O15 to Marclt

2017 lzrlls bcyond normal pcriocl of lirnitaiion (30 monlhs) i'rs Labulatr:

bclorv. Hcnce thc proposed dcmand lo that extcnL requrr(:s tt: trc dropped

on lhe counL of lrn.il.r,i,,n.

S.No. Period
Return fiIing

date
The date till which
SCN can be issued

01.04.20r 5
30.09.2015 05-0s-201 8

01.I0.2015
3 i.03.2016

L(]

20-07 -2016 20-0 l 20 r9

io

01.04.20 r 6
30.09.20 i6

to

0s 11-2015

15-11 2016 15-05-2019

06 03 2020
01.10.2016
3 1.03.2017 7)06 09-201

2

3

4
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In Re: Interest aad Peralties are not imposable

4O. Without prcjudice to tie [oregoing, appellant submits t]rat when service tax

is not applicablc, lhe qucstion ol intcrest also penallics docs not arisc. It is

a natural corollary lha'. inhen the principal is rroL pa.vable Lhere can be no

question of paying anv inLercsL as hcld by thc Supren-re Courl in Prathiba

Processors Vs. VOL 1996 {88) *LT 12 (SC).

41. The appellarrt submits thal" all thc grounds have taken [t)r oln Re:

Extended period of limitation is not lnvokable" above is equally

applicable for a penalty as well.

42. Appellant submits that no pcnalty should be imposed for technical or

venial breach of legal provisions or whcre the brcaclt florvs from tlie bona-

fide belief that the ofltnder is not liablc Lo act in thc manner prescribcd by

the statute. Relied on lliadustan Steel Ltd. v. State of Orissa -1978 {21

E.L.l, {JLse) {s.c.l

43. Appcllant submits that tlis is not the case ofrvill-full evasion of the service

tax for the imposition oI the penalr] undcr Seclion 78 o[ Lhe Einance Ar:t,

1994. The appeliant lllrt}rer submits that penalty u/s 78 is imposable when

the duty should nol have been paid, short levied or slxrrt paid or

erroneously refundcd because of either fraud, collusion, willful mis-

statement, suppression of fact or contravcntion rif any provision or rules.

These ingrcdients poslulatc a positive acL and, thcrefore, mero failure to

pay duty and availing lhc crcdit under thc bonaltdc belir:l docs not attract

the penalty u/sec 78. In thc instant case appcllant there is no intention to

evade duty, particr-rlarly when the informatkrn asked for, was made

availablc to the dcpartrncnt

44. Appellant submits that thc impugned order had not discharged the burden

oI proof regarding the imposition of thc penalty und(:r Scction 78 of the

Finance Act, 1994. ln this rcga|d wishes to rely on thc judgrn

LclVsease of lndian Cr:ffee Workcrs' Co-Op. Societli L c.5

cnt i
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Aliahabari 20i4 134) S.'I'.R 546 (Atl).it w.rs hcld that :&ls--144i494fred t!!

ofd ssiort on fundame ntal condi tiofts for the tiofl

of pena. Itu under Se Finq.ftce Act, 7994"-

45. Appellanl. submils that Penaltl'under Scction 78, as th(r ivord suggests' is

punishment for an act of deliberate deception by tbe assessee rvith

the intent to cvade duty by adoPtirg any of the means mentioned in

the section. Bonaltrie belief as to -non-taxability of servicc cannot bc the

reason for thc imposition of lhe severc penalty tn this regard wishes to

place reliarce on Rajasthar Spianlng & trIeaving Mills [2OO9 (238] E L-T'

3 {S.C.} & Commissioner of Central Excise, Vapi Vs Kisan Mouldiags

Ltd 2O1O {26Of E.L.r 167 [s-c].

46. Appellant lurther submits that thc impugned ordcr has nerelY statcd that

since the appellan'. did not provide the information as rcquested by the

department tre is liable to pcnalty undcr Set:lion '/7 of tlrc Finance Act'

1994. ln this regard, it is sLlbmittcd thal all ol lhc rnfo'matjon as been

requested by the dcpaltment was during flrst wave ol Covid-19 pandemic

where almost all the entities werc shut and at the lcast were *'orking with

skcleta]stafffromhomcs.Insuchsituarioncxpccl.inghugcamountsof

informatiol subjecting the staff of.the appclliint under inrminent lhreat ol

liic and liberty is incorrect and. penalty shoulci be dropped considering the

peculiar facts during the Period.

.47. The Appellant craves leavc to alter' add to anci/or anrcnd the aforesaid

grounds.

48. The Appellant wishe s to be hcard in person before passing any order in this

_9

tu.rd 
-of the

regarcl

Appellan

=l..t\-
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PRAYER

Wherelore it is prayed lhat

a. To sct aside the impugned ordcr to the extent agi;ricvt':d;

b. To hold that the rmpugncd ordcr has violated thc judicial discipline:

c- To hold that imp'.€ned order has went beyond SCN;

d. To hold that service tax is not applicable on othcr non-taxable receipts;

e. To hold that the arbateme r-rt claimcd by thr: Appeilanr is rightiy eligible;

I. 'lo hold that donijrnd should bc rc quantified;

g. To hold that no inLercsl and pcnailics are leviablc;

h. Anv othcr conscqucntial rclicl shl l be graltcd

gr-the App

VERIFICATION

l, Soham Modi, Partner of M/s. Nilgiri Estates, Hyderabad the Appcllant herein

do dcclare that what is stated abovc is true to the bcsi ol our inforrlation and

bclicl.

Verificd tocia;; ll clay oI N{arch 12024

Placc: Hyderzrbad 'y9
f the Appe

DECLARATION

I/We, Soham Mocli, Partner oI Appellant iirm trcrr:itt' do hr.'rcb', dcclarc that

subject mattcr not prcviolrsly fik:d or pending bcfort: arr-v otircr lcgal forum

including Hon blc liigh Courts/Sllpremc Cour1.

Thc Appellanr lurthcr clcclarc that ihe, havc not prr:r'iously fik:d any appeai,

wrir petition or suil regarcling thr: Order-ln-Original No. llYD-DXCUS-003-COM-

OOg-23-24 daLccl 29.09.2023, bt:lorc anY coLrrl. or an\ olhcr aLttlroritY or any

other Bench of thc Tribunal."

Declarcd today the tf day of March 2024 at tl)'dcrabad

of the Appellant

t\ \-/-
," hv
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tants,

IN THE CUS CEN?RAL EXC CEUN 1* FLOOR TD

KHAIRA TABAD rIYD
RTIOI{ OF' HMWSSB EUILD IlliG

-500 004.Sqb: Appeal against Order-In-Original lyo. ItyD_EX cus-oo3_coM_o og -23' -24dated 29.09.2023 pertaining to M/s. Nilgiri Estates,

allthorize and appointllNA&

tative under thc rclevan

Co. LI-P, Chartereci Accoun
staff who are authorized to ACt AS
t provisions of the law, to do all or

I Soha!! Modi,
hereby

Partner of M/s, Nilgiri Estates, th0 appellant hcreirl do
Hyderabad or their partners and qualiiied
autiorized represen
arty of the follor.ving aCtS

To act appear and plead in the above noted proceedings before the aboveallthori
or he
To sig,n, file verifl
obj€ctions, revisi

horn the same ma;,- be posted
tS

ppcals, cross-on, rcstOration,

tres or any other autliorities belore v,.
ard and to flle and take back documen

and present pleadings, applications, a

applications, replies, objections and
necessary or propcr in the above proceedi

r,r.,ithdr-awal and
affidavits etc., as may be deemed

compromise

do

ngs from time to tilrreTo Sub-delegate all or any ol the aforesaid
repre sentative and i/Wc do here agrcc to ratify and confirm acts doneby
by our above autho.ized repr:esentative or his sltbstitute ir tho matter asmy/our orvn acts, as iI donc by me7'us lor all intents and pLirlloses'l'his authorizati remain in {brce tlll it is du

powers to any other

ked by me/ r:sly

/s.HNA&Co

any one or more ofits

Executed on iA-fr oF March 2024 at.Hyderab

I the undersigned partnei of M

on will
Ya^y

who are qualified to rco
Dated: _$ .O3.2O24
AldreCC_for Egrv&g:

gI}a tlrr€-of A
rChereby declare that the said M/s.HNA&Co.LLpisa

p
b

p
d Accountants,
registclcd firm of

Co. LI-P

Chartcred Accountants , and a.il its paflners afc Chartered AccoLlnl.an ts holdingcertificate of practice and duiy qualihcd to rc rcscnt in aborzc pr occedings. Iaccept the above_men tioned appointment onThe firm rvili represcnt gh
ehalf oI M/s H I\i A &thrr)u

resent befoie the above authorrllcs
partners {)r SLalf me mbers

FoTHNA&Co. LLp
Chartered AccountartsHI{A&Co.LLp

(Formerly Hiregange & Associates, LLp)Chartered Accountants,
4th Floor, West Block,
Anushka Pride,
R lto.12, Banjara HiUs.
Hyderabad, Tetangana iOOoS+

.K#w
I Partner/ Employee/associate of j\,1
reprc sent in above procecdin

/sHNA&Co.LLpdu
erms of thc relevant la

Partner lM.No. 241726l

iy qualified to
\,1., also acccpt th!:etbove said auth oftza

Name

Sudhir V S

gstnt
lnlc

ati Membership Sigra
No.

2t9lo9
236s58

BA LLB

CA
LLB
CA

HydeBbsd

(
& C

T

Sl.lYo.

I
2

4
5 Aakash Heda

o4

CA
'ts / 2223/2O\6

&"c

*&n*^e

_)

''.-,.-



24

AFFIDAVIT

I, Soham Modi, aged about !! years, S/o A OA

and Partner of M/ s. Nilgiri Est.ates, t}Ie appellant herein, do slvear and state on

oath that an amount of Rs,73,4Oo/ paid vide challan daled L9.12.2023 is patd

towards mandatory pre deposit u/s. 35F oI Central Excise Act, against Order-

In-Original No. HYD-EXCUS-0O3-COM-009-23-24 dated 29.o9.2023.

1, Soham Modi, statc that the above stal.emcnL is truc and correct to thc best of

my knowledge and bclief.

firrnef uf,e --L

Executed on this -{-- M arch 2024 at Hyderabad

di)

i'/
NOT,A"RY PUELIC

r(. UMA ti}'i4

AOVOC

B A.,LLM

Appo
H.No.1-5'6ii?', :,.AilD.

\{}l Sql-1minli!; :' r,t:-siiilt0?6

iitii(l l a_i r. o

',\- 
---.-

ATTE-qTES



3!1124 12tOO AMcTlN Expi.y Date:

t c21 2 1 520231 O30 3420659',i 7 500690

19/12123 10:30 AMCTIN Date:

Transaction Acknowledgement Number :

2312559917CTIN NumbeI:

002000sTYo01 021 03251 172937 241 0lG Reference Number :

19-12-2023CIN Date :20231219183330785604ctN:
BSR Code:

NILGIRI ESTATES

Reserve Bank of lndiaName of the Bank

Assessee Name :AAHFNOT66FSDOOlRegistration Number:

SOHAM MANSION 5"4"1S7l3 & 4,25END FLOOR MG ROAD RANIGANJ SECUNDERABAg MG ROADAddress

gst@modiproperties.comEmail ld :9502286200

YOCommissionerate Code ISECUNDERABADCommissionerate :

0'1Division code :SECUNDERABADDivision:

YO0102Location Code :02Range Cod€:RAMGOPALPET-IIRange:

Amount TenderedAccounting CodeDescription of DutyCenlral Excise/ Service Iax

734001480Other Taxablc Serviees

73400Total Amount (in Rs.)

Rupees Sevenly Ihree Thousand Four Hundred OnlyTot3l Amount (in Wotd6.)

NFPayment ChannelofflinePayment Mode:

mentk n un erd"T.aunder c Cha acanon be rackedtheof TransactiStatusI

status will be sel as "PAID" for this Transaction2.P
nerated Receipt3. This is a

\

Central Board of lndirect Taxes and Cr"lstoms {CBIC}

Payment Particulars

Details Of th€ Assessee

Mobile Number:

NOTE$


