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(Forn,3rl! knor,ln &\ Hitega,tge & Assoeidtcs LLp)

Datez L3.Q2.2O24
?o
The Cornmissloner (Appeals-Il|,
OTth Floor, GST Bhayan, L.B. Stadium Road.,
Basheer Bagh, Hyderabad - SOO OO4

Dear Sir,

Sub: Filing of appeal against the Order-in-Original in Form ApL-O1.

Refi order-In-origidal No. $ / 2a23-24-sEc-ADJN-ADc(Gsr) dated 0 1. 1 1.2023
received through courier on 03.11.2023 and upload.ed on GST common portal
vlde ZD36|22AOO7884G dated 05.12.2029 pertaining to M/s. vula orchids
LLP.

1. We have been authorized by M/s. Villa Orchids LLp to submit an appea.l
against t].e above referred order and represent it before your good oflice and
to do necessary correspondence in the above referred matter. A copy of the
authorization is attached to the appeal memorandum.

2. In this regard, we subidt that we have already frled the appeal electronically
over GS? Comrrron portal (Enclosed ttre provisional acknowledgement as
Annexure), further we are herewith submitting the physical appeai
memorandum against the Order passed by the Additional Commissioner of
Central tax, Secunderabad GST Commissionerate in Form GST ApL _ 01 in
duplicate along with authorization and annexures.

3. Further the impugned OIO was passed for the period July 2017 to March 2019,
However, ttre period referred in the summary order uploaded. on GST Common
Portal in Form DRC-07 was July 2017-18 might be owing to technical error as it
appears. Although the period was not corectly mentioned in the GSI Common
Portal, we are filing t]e appeal in consonance with the Order.in_Original for the
period. July 2017 to March 2019 as the demaad amount is mentioned properll,,
humbly requesting ;our good offce to kindly take this into record.

4. In addition, we would like to bring to your notice that the said appeal is

filed with a delay of 09 days, The reasons for the said delay are clearly
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in tl-e Application of condonation which is enclosed as Annexure 1 with this

appeal memorandum,

We shall be glad to provide any other informatioo in this regard' Kindly acknowlcdge

receipt of the reply and post the hearing at the earliest'

Thanking You,

Yours faithtu11Y,

ForM/s.HNA&Co.LLP
e & Assoclates LLP)(Formerly known as Hire

Chartered Accountants
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Yilla Orchids LLP

To
The CotaDrlssloaer (Appeals-Ill,
8S?Bharan,
O7e Eloor, L.B Stadlun Rord,
Bashscr Bsgh, I{yd6rsbad- SOO OO4

Dear Sir

-ftnrcxuttl_
5-4-16?/3&4, tr floor, MC posd.
Seelad.,absd - 500 003
Phone: +91-40-6633iJ5 I

Dated: O9.O2.2O24

Sub: Application br Condonation of delay in fitinB Appeal

Ref: Appeal against Order No. 38 / 2O23_24-Sec.Adjr-ADC (GSI) <lated
O1.t1.2V23 perrdi:ing ro ![/r. Vl[e Ot ndc ,,r;

1. We would like to briog to your notice that we have receiyed. the above referred
order tlrough post on 03.11.2023 and the due date f61 filing the appeal is on
02.02.2O24 ia eceordance with Section 1041) of CGST Act, 2017.

2. In this regard, we iniorm you that we are involved in tre provision ot
construction services of residential viilas, we were earrier in receipt of scN in
the subject regard and one of tbe allegations raieed in such scN is in relauon to
non-I)aymerlt of GST on advarce rcceipts. Io concerning this, we have
submitted our submi$sions in SCN reply, however, the Id. Adjudicating
authority has eonfilted such demand. in the above referred order ald in this
contcxt the order held that ,F\trther, o*wr submissions made bA the taxpager are
confusing and altubiwous, The taxpagd has .tso not made documentary
eaidences in suppolt of tts claim-', Iu addition, the impugned order also held
thz.l 'HouetE4 in the present @ntext; tte reancitiation made bA t?Le toxpayer for
the period. from 2OI f-lA b ZOZO-Z I is not reteuanl. ,

3. In this rega-rd, rve bring to your notice tLat we trave rcceived advances as
instalments tircr''g} diferent fiaancial years srd..taxes on tlre flats have been
discharged in difiereut financial yea.rs. Therefore, if the overall receipts and tax
payments are compared tlere is no short paymeqt of tax subject to deductions
and exemptions. However, the ld. Adjudication autlority has not considered
01rf subaissioas statlng ttrat subhissions shall be limited to Frs 2017-18 and
2018-19. Since tbe Ld. Adjudicathg authority lound our submissions to be
arnbiguous, we decided to prcvide clear turnover reconciliation of

Vi[a Orchi& ti,p i3 a timitEd Li6bility p0tuartip
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Villa Orchids LLP
54 I 87/3&4, tr I)oor, MG Rord
Seouderabad - 5m 0Ol
Plloie: +9t-40-6633555 I

every receipt and corresponding exeaption and tax payoent details in
respective returng lredaining to Fys ZAL?-IS alxd 1g_19 before filing appeal.

4. In ttris regqrd, w? submit that there has been continuous replacement io the
coordirurtion statr and accounts team handling GST rcturns and t-h.ere a-re
chaJlenges in retrieving all the details, agreements and ulxderstanriing the
workings pertaining to Fy 2O1Z-18. Owing to these reasons, it is taking
considerabie time to exact precise turnover and ad.va]]ce receipt reconciliatio[s
and there has been delay in filing appeal, Eveo now we are ir the process of
prepadng qgmpr€heasive reconciliations for t.,o finaacial years ie., 2a1z-la
ard 2018-19, However, we arE fit.ing appeal with tbe legsl submissions as we
are a}eady in condonation period.. The extensive tumover reconciliations atrong
$'ith sufficiedt doc'mentar,r evid.ence will be submitted in due eourse of time as
additional suboissions.

5^ We subEit that the 3 montls,time limit for firing tle appcal wes on 02.A2,2024,
Due to the above referred reasons, there is a delay of7 days in filing the appeal.
tn this regard, it is huebly submitted that the delay happened due to bona.fide
trtention of aleviating the dispute and to provide more found.ed submissions
along with supporting docrrtnents, it is rcquested before yor.r good self to kindly
corNidef the same artl condone the delay in filiig tbe appeal.

we sincerely regret tie inconve'ience caused to you in tlris regard. Kiadly
ack[owledge receipt of the above and do the needful.

Thanking You,

Yours truly,
For /s. Villa

Yilh&chids LLP i'' Limiidl,i'tfli$ pbrerIlhip
hoorpo$t d ud.r LiErild Lhbiliry hn .rchip Art 2OOa *i& U-p ircg. Na ,4dc-6t95



Forrtr APL-O I
Forrr of Appeal to Appellate Authorlty

[Under Section 1O7(1| of the Certral coods a.Ird Servlcc Tax Act, 2OlZl
lsee rule 1O8(tlJ

THE coMMISSIO OF AITD TAXES!IER

ITTDERAEAD. TELATGAITA - 5OO OO4

GS?IN/ lD/1 UINTempora-ry 36AANFG48 1,7CLZH
2 Name ofI,egal the llantAppe M/ s. Villa Orchids LI-p

Tlade name, ifany- M/s. Vitla LI,P
(4) Add:rss Floor, S-a-187J

Mansion, M.G. Road, Secunderabad,
Tela-ngana - 500003.

2 and 4, Soham

Hyderabad,
(5) Order No. *l2a*-24-SEC.ADJN-

ADC(GST)
Order Date 01-7t-2023

passing the oder appeaJed against

(6) Designatjon and address of the ofrcer Additioral
Excise

Commissionerate

of tralCen tax,
Centlal and Service tax
Sccunderabad uJl

communication of the order(7) Date of
appealed against

o7-tL-2023

the authorized representative(8) Name of CA. Venkata Prasad. p
Clo: IINA & Co LLp, Chartered
Accountants, 4s Floor, Wegt Block,
Srida Anushka pride, Above Lawrence
and Mayo, Road No. 12, Banjara HiIIs,
Hyderabad-500094
EmaiI' ven}ataprasad@]rnaindia.coln
Mob: +91 8978114341

(9) oet"'rs of the case under dispute

1. Brief issue of the case under dispute t under section 5O and
penalty under Section 74 of CGST
Act, 2017 on Non-pajrrent ofGST uqder RCM on
brokerage/ commirssion paid to
unregistered person.

b, Non-paymeat of GST on
advances received along with
intercst arld penalty.

c. ITC availed o[ invoices not
reflected in GSTR-2A during Fy
201A-r9.

a. Interes

ii. Description and
goods/ services in dis

classification of
te

NA

1



iii. Pedod of dispute FY 2017-18 (Ju-ly 2017 to March 2018)
and FY 2018-19

State/Ut tax Cess

Interest
Pena-lty

"lax/ Cessa.

b.

Descrlptlon Celtral tax

NA

NA

NA

NA
NA

7,82,78,723

NA

U/s 50

NA
7,82,20,253

t,82,78,723

NA

U/s s0

NA
1,82,20,253

NA
NA

NA
NA

Itrtegr
ated
tax

iv. Amount under dispute

NA

d. Fees

e. Otlrer charges

v. Market value of seized goods NA
(10) Whether the appe[ant wishes to be heard

ir peroon
Yes

(11) Statement of Facts Aan€xure - .4,

(12) Grounds of Appea-l Aauexure-B
(13) Prayer To set aside the impugned order to

the extent aggrieved and grart the
relief sought

(14) Amount of Demand Created, admitted, and disputed
Particulars CGST SGST IGST Cess Tota.l

amount
a)

Iaxlcess
1,82,78,72

a
7,82,78,723

NA NA 3,64,37,446

b)
Interest

U/s 50 U/s s0
NA NA U/s 50

clPenalt
v

1,82,2Q,2s
3

L,82,20,2s3 NA NA
3,64,40,50

6
d)Fees NA NA NANA NA

Amox
int Of
deoa
nd
create
d
(A)

e) other
charges

NA NANA NA NA

a)

lax/Cess
NA NA NA NA NA

b)
Interest

NA NA NA NA NA

c)Penalt
v

NIL NA NA NA

d)Fees NA NA NANA NA

ted
(B)

Amou

dema
nd
admit

nt of

e) other
charges

NA NA NA NA NA

a)
Iax/Cess

1,82,t8,72
J

I,82,la,723 NA NA 3,64,37,446

NA NA U/s 50

Par
tic
ul,a
TS

of
de
ma
nd

Ref

d

A-mou
nt of
dema
nddis

b)

lnterest
U/s s0 U/s s0

i

2

NA



'i

clPenalt
v

1,82,20,25
J \42,20,253 NA NA

3,64,40,50
6

d)Fees NA NA NA NA NA

puted
(c)

NA NA NA NA NA

Amount of tax paidSI.
No ton

Tax
pa.yable

Paid tirough
cash/credit
ledger

Debit
entry
No. CGST SGST IGST TOT

AT

1 2 4 5 6 7 8 9

NA Cash Iedger NA NA
1

Integlat
ed tax

NA Credit kdger NA NA NA NA NA

Cash Ledger NA NA NA NA NACentral
tax.

NA NA NA NA NA NA

Cash I-edger NA NA NA NAsta&/u
T tax

NA Credit Ledger NA NA NA NA NA
NA

Cash l,edger NA NA NA NA NA
Cess

NA Crcdit L€dger NA NA NA NA N.4.

Pardculars Central
tax

State/
UT tax

Integrated
tax

Cess Total

a) Adnoitted
amount

Tax/Cess NA NA NA NA NA
Interest NA NA NA NA NA
Penaity NA NA NA NA NA
Fees NA NA NA NA NA
Other
charges NA NA NA NA NA

b) Pre-
Depo$it (10%
of disputed
tax or 25Cr.
Whichever is
lower)

Tax Cess 36,43,745

(15) Details of payment of admitte d amount and pre-depositl -
a) Details of palrment required.

b) Details of payment of admitted amount and pre-deposit (pre-deposit 1oolo of
ttle diqputed tax ard cess)

r
3

NA2

kdger
NA

NA



S.No. Descript
10n

Debi
t
Entr
v
No.

Amount paid

1 2 c
CG
ST

4
SGST

5
IG
ST

6
TOTA
L

7 8
CGST

9
sGs
T

10
IGST

11

TOTAL

1 Interest

50

u/
s

u/s
50

NA u/s
50

NA NA NA NA

2 Pene-1tv 3,64,40,506 NA

3 NA NA NA NA NA NA NA NA NA
4 Otlers NA NA NA NA NA NA NA NA NA

paidc Penal teI,A feeLntercst, and otherty araount andary payable

Whet}rer appeal is filed after the prescribed(16) period - Yes

Pliace of Supply
(Na'ne
of State/ U?)

Demald Tax Penalty 0ther Tota.l

1 2

7
Admitted
aEount lin the
Table in sub-
clause (4 of
clause l5
(Item (a))

NA A

Place of supply wise detajls of the htegrated tax paid (admitted a-ount only)
mentioned in the Table in sub-clause (a) of clause 15

(18)
item (a)), if any

4

Amount Payable

NA

NA
Late

(1 If Yes' in item 16 -
a. Period of delay - -A ary"
b. Reasons for - Enclosed as annexure-L

Interest



STA?EMEI{T OI. FACTS

A. M/s. Villa Orchirls LLP {hereinafter referred as "AppeUa]1f} located at 2"d Floor,

5.4-L87 /3 and 4, Soham Mansion, M.G. Road, Secunderabad, Hyderabad,

TeJanga::a - 500003 is fuiter alia sngaged in the provision of taxable services vL,
ltrorks Contxact services, coostruction services in respect of residendal villas and
are regiistercd with Goods and Services Tax department vide GSTIN No:

36AANFG4817C1zlr.

B. Appeilrnt is availing blput Ta.x Crcdit (ITC) oi taxes paid on inputs a.nd input
services a;ed dischsrgiog taxes on output tiability on timely basis by fiting the

moatlly returtrs. Appellant has also fiIed the GSTR-09 for the period 20fi-fa
(July 2OU to March 2018) and 2018-19.

C. lbe total developmeat consists of about 343 villas on about 21 acres ofland. I]rc
entire project hag been developed by Mls. Sri Venkataramana Construction

{hereinafter referred as SVRC), Ram Reddy, Vikram Reddy, Aruna Reddy and

others wherein the Appellaat was appointed as a sole selling agent by SVRC

under an agreelnent dated 13-11-2014. Under tlds agreemerrt, the Appelallt had

sold 88 villas and received. consultancy changes for the same. Ttris was during the

semice tax rcgime (i.e, prior to 01.07.2017) and service tqx was appropriately

paid on the revenue.

D. Subsequently, SVRC a$eed to enter iato a co-development model s/herein SVRC

would sel the plot of bna to prospective customers and Appellsnt wou-id

construct t}}e villa tlereon. SVRC was responsible for developing the etrtire layout

lagluding utilities, roads, parks, compound *lall, clubhouse a:ed otb.er coanmon

aaenities at its cost Permits s,ere also obtained bS, SVRC at its cost. Apprqttanl

$€'s responsible onbr for cotrstructioo of the villa on each plot at its cosf.

E. Under the scheEce of co-development and to help prospective purchase$ to

obtain housing loaos, SVRC executed AGPAS in favour of Appellant for each ptrot,

as ard whe! Appcusot identified a customer who was iaterested in purchasing

the plot of land alo4g wilh the villa constructed thereoo. SVRC accepted payment

of coasideration for the ptrot in instalments to enable Appe[ant couect t]re said

amounts from prospcctive purchasers arrd thereafter pay SVRC.

F. In aost of the cases AGPAS wef,e executed post AOS aild in some cases amounts

were released by housing finance companies dircctry to SVRC. In each and every

case, land was tralsferred to prospective customers by SVRC and Appe[aat

power of attomey. Not even a single plot has been l'egisteredS\'RC

5



by way of sale deed in favour of Appell€nt which shows that the Appeilant is rrot

tb.e owner of tlre land.

G. Appelant has develolrcd 112 villas under a co-developer model. Thereafter, the

urderstandiDg betweeE SYRC ald VOC was terminatfd on mutual. agreement

and amicabiy.

H. Frcm the above referred arrangement, it is clear that Ap'p€llant was never owner

of the landlplot It was onry a vehicle for tmflsferring the plot Aom SVRC to

prospective purchasers. At best Appellant was a glorified contractor, Accordingly,

Appel]]al1t is only liable to pay GST @ 18o/o on the amounts received towards

agrcement of construction. Therefore, Appellarrt has not considered the valuation

mechanism pmvided under Notification No.1 l/2017(C$R dat€d 28.06.2017.

I. The departueat has conducted audit for the period July 2017 to March 2019 and

on verification of the records certain points were observed and the same were

communicated to the Appella:rt vide Final Audit Report No, 815/2020-21-GST

dated 1L06.2021. (Copy of Final Audit Report is enclosed as Aanexure.E )

J. In rrsponse to tle above final audit rcport, App€ ant has Sled ttre detailed reply

along with appropriate a.Dnexures stating the reasons as to why there is no short

pqyment of GSt on the part of the Appellant

K. Thereaftcr, Appcllant was in receipt of the Show Cause Notice vide Ref No. C.No,

Vl}l/GSV78|2O20-GR.12ICIR-I dated 05.01.2022 loopy of SCN is enclosed as

er""*rr* 1][ t. The gaid SCN was duly replied on 04.08.2023.

L, Subsequently, Appe[Ent is in receipt of present Order-in^original No. 33/2023-

24-SEC-ADJIY-ADC{GST) dated 01.11.2023 (Copy of Order-ia-original is enclosed

as Auexure ZJ conlindng a demand of Rs, 3,64,37,446l-(Rs' L,82,La,723 of

CGST & SGSf, each).

To the exteat aggrleved by the s66vg i'npugned order, which is contary to iacts, law,

and Gviderce, apatt ftom being contrary to a catena ofjudicial decisions and beset

with grave and incurable legal infirmities, the Appe[a[t prcfers this appeal on the

following glouads (which are alteflrate ptreas and viithout prejudice to one arother)

amongst those to be urged at t}Ie tiEe of hearing of the appeal

6
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GROI'ITDS OF APPEAI,

1. Appe[aflt submits that the impugrred order is ex-facie illegal a.od untenabte in
law since tl1e saroe is co[trafy to facts ard judicia-1 decisions.

2. Appelant subaits that ttre pmvisiotrs (inclu.ting Rules, No.lifications & Circulars
issued thereunder) of both the CGST Act, 2OL7 a_nd the ?ela:rgana GST Act,

2017 are the same except for certain provisions. Ttrereforc, unless a mention is
specificaly noade to aqr dissimilar provisions, a reference to the CGST Act" 2Al7
would also mean a reference to t}le saEe prcvisiron undcr the TGST Act, 2017.
gimirqrllr, the provisiors of CGgf Acl|" 2OL7 are adopted by IGST Act, 2Ol7
thercby t}Ie refelence to CGST provisions be cousidered for IGST purpose also,

whergver ariscs.

In Re: tro sbort parnn,elt of Gl{l? oo Advancos recelved

3. Appela.Ilt subEits tlut tlere have beea numerous taeritorious submissions

provided in the SCN repiy supported with va.rious decisioas. Hosrever, tlrc td.
Adjudicating euttlorib, has aot appreciated such subnissions and con-firmed the

instant demand solely oo emphasizing th^t 'tlB period of slwu.t quse notice

undertaken is from Julg, 2017 to Morch 2019 and proposed detuand is tinited to

this peiod . Hou)eDer in the presert bntext th.e

re@tuciliation rnade by the taxpager for the pertod from 2017-18 to 2Q2O-21 is not

releuant. The t@cpagq's artention stauld. be limited to the inoolued tiab rtg*.'

4. In this regard, Appellant sub@its that the Appelant has dischaxged for certain

receipts t]r.e tax bas been discharged in subsequent financial years as Appella.rrt

adheres to palment of taxes rmder D.ilestorre basis. Ttrcreby, Appellant has

pmvided submissions integrating receipts and t€x payEerrts for all finaocial

yerus ftom Jvly 2077 to March 2021. Since the submissions provided in SCN

reply were not considered by Id. Adjudicath8 authority i,1 thefu tflre sense

Appeila-nt would like to re-iterate the same submissions below.

5. Appelant submib that as stated in the background facts, the tota] development

consists of about 343 viltas on about 21 acres of 18nd. The entire project has been

developed by M/s. Sri Venkataramana Construction (herejnafter referred as

SVRC), Ram Reddy, Vikram Reddy, Aruna Reddy a.nd others wherein the

Appelant was appointed as a sole selling agent by SVRC under an agreemeEt

ment, the Appellant had sold 88 villas and

"I

dated 13-11-2014. Uoder

{



i
rec€ived consult8rcy charges for the same. This was during the service tax
regiure [,e, prior to 01,07.20U] and sewice tax was appropriately paid olt tl3e

revenue.

6, Subsequently, SVRC agreed to eD.ter into a co-development model wherein SVRC

would sell the plot of land to prospective customers a:rd Appellant would

construct the yila thereoa. SYRC was responsible for tieveloping tfre entire

layout including dtflities, rcads, parks, compouod wall, clubhouse and other

conunorl amenities at its cosL Permits were also obtained by SVRC at ita cost.

Appeuant was responsible only for cons'lxuction of the villa on each plot at its

cost

7. Under the schemc of co-developmeat alld to help prospective purchasers to

obtain housing troars, SVRC executed AGPAS in favour of Appellant for each plot,

as a.od whetr Appellant identj.fied a customer who was ioterested in purchasing

the plot of land along with the villa cotstmcted tlrereoo. SVRC accepted

palment of consideration for the plot in instalbaents to eDable Appellant collect

tl:e said aJaouato from pmspeclive pruchasers and therealter pay SVRC.

8. Ia most of the cases AGPAg were executed post AOs aad in some cas€s amounts

were released by housing flrance companies directly to SVRC. tn each and every

case, land was transferred to prospective customers by SVRC and App€lant

representrd SVRC as power of attomey. Not even a singJe ptrot has been

registered by way of sale deed in favour of Appeuaot which shows that the

Appe[ant is not the. ov,mer of the land.

10. Fmm the above referred arraagement, it is clear that Appellant was never

owtrer of the land/pioL It was only a vehicle for Sansferring the plot from SVRC

to prospectjve pluchaserg. At best Appeilant was a glorified cootractor'

Accordiagly, Appeuant is oaty liatrle to pay GST @ 18olo on t]1e amounts received

toward's agleement of cons,Euction. Ttrerefore, Appe[ant has not considered the

valuationsechanisB.pmvidedunderNoti.EcatiooNo'11/2017(CT}Rdated
28.06.2017.

I

9. Appellant has developed 112 villas under a co-developer model. Therea-fter, tlrc

understandiog between SVRC and VOC was tertnifla&d on mutual agreement

and a-Eicably.



t,

1 1. Appelant submits tfiat since thB Appeuant is oot the owner of the land and is

only pmviding purc constructiorl services, Appelant has paid GST @I89lo on the

amount reeeived towards construction agrcements. Therefore, AppeUant has

not fouowed t}Ie sI No.02 to Nosfication No.11/2017-CttD dared 28.06.201.7 .

12. Appelant further submits that during the initial stages of impiementation of

GST, Appellant is completely unaware of tJre procedure to be followed for
naking paymeat of GST. F\:.rther, all the accountalts in tbe entity are new to

t]le real estate industry, therefore, the mootlly returns were not filed properly.

13, Subsequently, Appretta',1 has identitred the rnistake in calculation of GST

1i:abi1i8 and the paymert of GST, AppeUatrt has re-calculated the iiabilily arrd

discharged tlre sa.m.e in subsequent years. Since the taxes were paid in

subsequent years, AppeUant has given recalculation for t]rc entire project.

Hence, Appella:rt request to consider tJ:e same and drop demand confirmed in

this regard.

1.4. Appelant submits ttrat as exp],ained in the preceding pamgraphs, the sale of

iand is not liable to GST as the same is covered under Entry 5 t Scheduh -m

of CGST Ac! 2017. Therefore, the same need to be excluded while arriving the

GST liabifiry. Further, tle deemed deductjon of 1/3d land value is not correct

u,hen tfie actual land value is available. Appellant gubmits fhat it is a settled

Iaw that the Governlxent cannot re-write the terms of contract entered into

betwee& people. Relisnce is placed on the Supreme Court judgement in the

case of Margalorc Claaesh Beedl Worts Vs elT [2O151 878 ITR 6'l{} (SCll

wherein it was held tlat the Act does not clotlre the taxing authorities with any

power or jurisdictioo to re-qrite the terms of tlrc agreement arrived at between

the partics with each other at al:m's 'length and with no a-llegation of any

collusio[ betr reen t]rem.

15. Therefore, Appeilant submits that a view is possibtre t}at deeming 1/3rd of

contract value as land value for the purpose of taxatioa could aflouflt to re-

writing of the agreemeat which is not consistent with the facts involved aad

what tbe commerciels agreed between the parties.

16, Appelallt submits that the valuation adopted by tlle depart4ent as per the

Notification No. 11/2017- Central Tax (R,ale) dated 28'06 20u is not

is not the owner of the land- As stated in

9
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tb.e previous paragraphs, SVRC is the owner of the land and transferring the

land directly to the custoDers, 'I1erefore, SI No 2 of Notifcation No. L1/2OL7'

Central Tax tRate) dated 28.06.20l.7 is not applicable in the instant case'

llence, the Appellaot has paid GST at lirlt rate on artrounts received towards

constructircn services.

17. witlrout prejudice to above, Appellant submits that under GST, the va.luation

mechanism has been prescribed in Section 15 of CGS? Act, 2017. Section 15(1)

states that tJre nalue of supply of gooak or rerwlces or both shall be the

f,vnsactlon ',alue which i3 tI:e price actualy paid or payable for the said

Eupply of gods or services subject to the foltrowing conditions:

> tiat the supplier and recipie[t a.re not related ard

F the price is the sole consideration

This sub-sectron is applicable only in the following three sceDsrios:

) Supply ofGoods or

) Supply of Services or

> Both i e. , the composite supply of goods atrd sen ices

The sub.section would tlot be appticabtre in. case of a trar:saction involving t]:e

coupositf supply of goods, services and lmmovable property.

18. sub-sectiotr (4) states tb.at where tlre value of supply camot be determined

under sub-seetion (1), the same shall be determined in such marmer as may be

prescribed i.e,, tJre valuation mechgnism as prescribed (il1 the Rules)' On

perusal of rules 27 ta 35 ofCGST Rules 201?, it is quite clear t]lat none of the

prescribe ru1e3 pmvides for valuation mechanism for transactions involving the

supplyofgoods,serviceandimr:rovablePoperty.ltrerefore,eveothevaluation

rules are not applicabie in the instant case.

1g. Further, sub-section (5) of section 15 is the oE5/ sub-section that is left

unexa.Bined. ?his sub-secfion starts with a non-obstaote clause and states

'Nottutthstandirq angthing @ntorined. in sub-sedian $) or sub-sedion {4)' the

uo]ueofsuctLsupPtiesdsrn,,!benbttfiedwtheaoueflmefttshnllbedetzfiftifled

in such mamer ds flW be presdibecF. From this subsection it states that the

Cenlral GovemEent would be notiffing certain services and tfre value of such

notified supplies shall be datermioed in the nsnner as may be prescribed' The

10



word ?rescribed' has been defioed under Section 2(87) which means prcscribed

by rules made under tlds act on t]:e recommendations of the council.

20. On a strict interpretation of Section 15(5) read riirit-b Section 2(87), it is evident

that the Central Goverrment can nofiry the supplies by way of a notification,

but t]..e value of such supplies shall be deterEifled as prescribed in rutres, Thus,

it meals t]1e valuatioa mechanism cannot be notified in a notification itself.

Unless t]le valuation mechani$m is prcscribed ifl rules, tlrc same is not valid
and the valuation oecha:rism prescribed by way of Noljfication is not va-lid.

21. To support the srgument that the word lrescribe' should be given limited

meaaing, reliance is placed on the Alldhra Pradesh High Coult decision i]1. case

of GUR Acrolprc€ Ergloeodag [ 2019 (311 G,a.T.L. 596 -A.P,] held that "The

taord nprescrihe'is uerb. Generally, no ena&merrt defmes th.e uord nprescribe".

But the SEZ Ad 2OOS defiiEs tlLe tuord nprescibe' under Sedion 2(ut) to mean

the rules fidfied bA the Ce ttdl Got)erunent urlder the sEz Ad, 2oo5. TFLe spdce

i,s al.so nnt lefr. unaca..pie4 os the Central Gouernment tws issued a set of Rules

ktloun as 'tte Special Economic Zones Rules, 2A06', ltlErein the central

Gouefttment f,r',.s presoibed the terms and anditions for grant of exenptions

under Rule 22. Thereforq ttlere is no qtestion of compaing tle tefiLs and

cic.niitiotrs ltrescribed in futle 22 uttth the terr:s aid. @rldttiotls prescribed in the

nottfiatior* issued under drtA one of rtue erlsdmeflts Asbd b Sedion 26(1) to

fird out whettler tlLere uas ang in@nsi.stencV."

22. Reliance is also be placed on Patna High Court decision in case of Larsen &

Toubm Ltd. Vs State of Bihar reported in [(2004) 134 STC 354] wherein it was

obsereed as folrows:

'21.'|he word "prescribed" acarding to tlv Clase (r) of Sedion 2 of the Ad

mews prescribed bg Rules made &der thg Ad. When *e Stdte Legblature

sags tl|r/,t somethiag Ls to be dnw in omrdottce uith lau then tlat is to be

dong.in tfat manner and as presuibed and. rwt othenuise Wh.en the state

Legnsf@fx/,r€ sryc thd the word. "prescrlbed" means ptescribed bg the

Rules thcn uhcteaer ls to be grescrtbed, tor mo,ktng each and euery

sectTon ot ang sectlon oJ ths Act uorkable fialst be przscrthed under tlze

.Rules.,.

26. There is subrnission of the resPonlerts tat tlE bercfrt con be gtuen to the

rule to presoibe tle rnanner dnd the ertenteuen if there



relatw to *Le de&t(,ions in relation to tlE other d1atges. We are af thc uieu)

that this qrgwnent should not detain us unnecessorilg because lf the law
re4ulres a thlng ta be ilone ther: t,r'e Stta,;e c(I,nnot sag thdt that it
stand.s abooe lau and. utould not proui.de/ prescribe a particular thing in the

Rules afi.d uould simplg obserue the diredions issued bg the Supreme Court.

23. Even assuroing tiat Governnett has aotified the supply of scrrrices involying

tmnsfer of lard or rrndivrded share of lald und.er Section L5(5) in the above-

refered notifcation, the prescription of 1/3rd of the total amount charged as

deemed land value $'ill aot hold good as the Govemment does not have the
power to prescribe valuation mechanism in a notification ulder such sub"-

section and is ool5r having power to notiry "supplies". Hence, the same r*ould

trot hold good,

24, Further, deemed deductjon prescribed under Notilication No.11/2017-CT[R) is

conditional ie,, it :pou]d be applicabtre only when the transaction involves tfre

transfer of lard. Once the transaction does not involve any 1aDd tfren there is

no question of 1/3d deductioa. It is pedjuent to rote that in case of conditional

exemptiorl, the claimant has t]:e option to opt fcr t]:e exemption or not opt for

tl1e sa-me, IDference cen be drawn ftom Savo Indrstry Vs CcE 2016 (rtsl sTR

551 llH-cberrtrsf| i]1 tJris regard. If it is made mandatory without giving ary
optio[ to t]le ass€ssee, t]ren it would be otrrcn to chaltrenge in a cas€ where the

actual land value is more.

25. The valuatiotr Bechardsm provided in the Act and Rules do not conteapl,ate tfie

va}utioa of supply involving goods, services and land, tlerefore the measure of

levy fails. However, t] e valuation mechanism is provided in SI. No. 02 to

Notificatioa No. 11/20U-CT(R) and the contemphtion of deductiotr ttrrcugh a

notification caDnot substitute the statutory rEachinery. Thereby, the valuation

fails and once t}le valuation fails, the IeIf faiis' tlre Hon'ble Supreme Court and

various High Courts in a cateDa of judgm.ents have held tllat notiryhg the

valuation mechanism through a notilication is not valid and have sEuck dowa

such [otifications whercin the valuation mechaoiso is prescribed. Few of the

noted judgEents in this regard are as foll,ows:

a) cIT Vt B.C. Bdalvasa AheGy 1981 (21 SCc 460 - 8C: The Supreme Court

examined the trevy of capital gains tax on sale of goodwill a:ed had noted that

providc for calculation of capital gains,

\2
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wtrich is the Eeasure of t€x for imposition of tax orl gains from sale of capital

assets where the cost of acquisition was not ascertainable. I'1rc Couxt held

that tJre charging sections and the computation provisions togetler constitute

an integrated code a!,d t].e Eaxsaction to which the computation provisions

cannot be aDDlied must be resarded as never intended to be subiected to

charge of tax.

c) Surest Nuaar Brasal Vi UOI - 2016, l4rtl S.T.R - Dcl Hc wherein the

Hot'ble Delhi High Court in Para 53 held that 'As notied earlier, in lh.e

preset1j e.se, neither *B Ad nor the Rules faned therein prouide for a
ma!'hinery prouision for exdudin4 all ntry)onerlls otyLer thdn serui@

@mpotAnt-s for asertainhg th.e mea,stre of seruiLe tax, The abatenent to the

e:dcnt of 75% bA a notification or d ciranlat cannot subsaitute the ta-ck of

statlttary mdcltirlery provi.stons to 
^scertain 

tfie ualue of seruices tnwlued in a.

@filposite @ntrdd'.

d) Pederatlor of Hotels & Re6taurarts Association of Iadia 2016 {44) sTR s

(Det) qrhetein it was heid that '74. ThE exemptioft from seruice tax on th.e

prouision of a@mnloddtion for a room having a declared tariff of tess tlnn Rs.

1,oOO per dag or equfuatent is bg Notificatton No. 12/2012, dated 17th March

Ad or tlle Rules. In Commission-er of Central2012. This i,s not Prouided in
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b) The Suprome Court ln case of Govt rd Saras csrga Satar. v. CSl, AIR

1985 8C [2OO2-TIOL589-SC-C1] hetd t}lar- "6. TfLe componeflts lohiclT enter

irto tlv @nept of a t@c are uell lttorun- Ihe firsl is the c?aradet of tI@
imposition lswln by its Tlah)re uthich presqibes tlB taxable euerlt dtrdcting

the levg, tle seond is a dear indication of tle person on uhom the leug is

imposed and uta is obliged to pog ttLe ta.x, *E third is the rde at uhich the tnx

is imposed, and the fourth is tl'e measure or ualue to uNch iLrc rate uttl be

applied for omputitrg the tux AabilitV, If those @nU)onarts are rwt ctearlg and

definitelg ascertoirable, it is diflcltlt to saA t&t tfe bug exists in poinl oJ lau.

Ang uncertdintg ot lag etLess irl tlle tegislatiue scheme definitq arLV of thnse

&mponents of the lery uit be fatal to its udliditg." (In the instant case of 1/3'd

land deduction, tlrere is a vagueness in the measure on which the GST js

applicable as the Notification has rot given the optioo to taxpayers to ckriio

the actual land va-lue as deduction).



Excise and Cssto7lls, Kerala u. Larsen dnd Toubro lSd.. - (2016) 1 SCC 1ZA, the
Supreme Court affwmed the decision of the Orissa High Court in L(lrsen and.
Toubro l:td u. Stdte o/ ftssa - (2OOq 12 VST 51, to the elFect twt tte
machinery prouisions for leuA of the tax Leuld. not be provtded by irzstructions
and cirdlldrs, It uas held W the Orissa Higlt Co,tt thot .It is a well-settled
principle that in fidters of taxation etther ffve statute or lhe Rules framed. un-d.er

the statute ,l?,f'st @uer the entire feld^ Taxation W uag of ad.ministratiue
instructions which are r:,ot bdcked. W ang frihor@ of tau) is unreasonoble and.
is @ntrry to Artide 265 of ttte Constitution of India_

26. From the above-referred decisions, it is clear that the valuation mechanism
shall be prescrib€d itr the Act or Rules and cannot be prescribed by way of a
notifcation. Further, it is inportant to note that Sectioa 15 of CGST Act
prescribes tbe valuation mechanism only for supply of goods or services or bot}.
and does not presmibe valuation mechanism for transactions iuvolving
immovabtre properg.

27. When tJre law provides specific powers to prescribe certain things try issue of
notifications, ti.e sarlle would be va.li4 few of such examples may be

notification of rate of tax ulder section 9 and exemptions uoder section 11.

F\rrtle& sectioo 15(5) does not authorize the Govemment to prescribe the
va-luation nsnhrn'ism in Not'fication. Even section 164 of CGST flct, ZOTT

stetes tllat the .Gove1"l]1lerlt malr otr the recom-m.endations of the council, by
ootification, rnnke rules for carrying out tlre provisions of flIis acf. Thereforc,

tlle Notifications cannot go beyond rhe act to prcscribe a deeEed valuation
which is uot plBeribed in the Act itsef.

28. Further, evea assunrirg the deerred valuation adopted by tlre department as

per Notificatircn No. 11/2017-CT(Rate) is correct, tlie Appell"nt submits that the

same is not justified and is unsustainable in law. It is a known fact tlat the
r4iid value may not be the same across the country as the sane depends on the

locatioa of t}le land. In metros, the cost of land \rould be high and in towns and

rural areasr it would be lor . The cost of coastruction may oot vary much when

compared to tlxe land value, whether in metros or in rural areas. Deeming 1/3'd

of the total amount charged as land value would iead to leqg of GST on the land

value io metros, wher€as itr the non-e.etros tlre constructjon sewice would not

taxed. Thus, levy of GST on land vaiue, indAectly not allowedget completely
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under Arlictre 246A of t].e Constifirtiou of Lrdia is being levied due to the
deeming fictior). We should also uD.derstand tleere would be cases where the
land vaiue is tress than 1/3d value and in such cases the GoverDB€ot is
coltrecting less taxe6.

29. During the 15tb GSI Council meeting, where G$I r€rks on several goods a]ad

services were discussed, the Maharashtra and Guja.rat State FiEance Ministers
opposed the 1/3d laad deduction pmposed by the Fitment CoEmittee.

Maharashtra State Finalce Minister was of the view that the flat cost consists

of at least 50% of land cost in Maharashtra- Giving 30% land deduction grill

lead to litigaLiou a&d Courts may give adverse judgements on this. He

suggested giving the l,and value accordiog to the ready reckoner or stamp duty
value. Ttre discussion in this meeting and consequently issue of nodficatjon

No.11/ 2017-CTfR) dated 28.06.2017 deemirls the va.lue of land as l/3d of the

tota.l amomt char.ged itself shows t]:at the Govemment bas acted arbitrarily

and without ally scientific reason to arrive at the basis of l/3'd.

30 The Supreme Court io a catena of decisions held that any actiorr undertaken by

the Central Goverrimeat or State Govemment arbitrarily \pould amount to a
viol,ation of Article 14 of the constitu.tion of India and becomes invalid. Further,

it was a,lso held that when the actual value is available the statutes or rules

camot preecribs a deeEed value {gnoriq t}re achral va]ue, Fe\a, of the decisions

which had discussed this issue are as follows:

a. gupseae court ir caee of Wlpro Llmlted Vs UoI 2015 (3191 E'LT 177 lscl
while examiaiag the validitJr of deemed value of loading arrd unloading as 17o

of the FOB value for t}le purpose of detereining t]rc assessable value for

calculating the customs duly it wa$ held that "31, In @ntrdst, fLoueuer, ttte

imptgned am,endmeflt dated 5-7-1990 has dtoryed the enlire basis of inclusion

of loading, unloading anL handlin4 d)srges ossoaated tuith tte detiuery of the

imported goods d tfLe Plare of importation- Wterea.s funlanental pinciple or

bo.sis rernains unallered. itlsoJar a.s other hDo asts, uiz., the $st of

tran spottotto/. and tttc cost of instrdte stipulated in dauses (a) and (c) of srJ,b-

rule (2) arc araetned.. In resped of these ftlro costs, Prouision * retained fu
specifging tf?r'}t tleA uould be applicable onlg if thz adl'ral cost is nat

as@rtainnble. In @r]ltta-st, there is a @mplete deutation and departure insofar

as loading, utloadhg and landl@ ch*ges are @ncern'ed fhe Prorrtso nou)

uahu oJ the goods lrteapectloe o.f the
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fact uhcther a.ctual cost ls ascettalnahte o lot, Naalng reteried to the

countevanced.. Thls proulso, introduces fi,ctlon os Jar q.s odditton of cost
of loo.dlfig, unlaading and. halndllng cho;rges ls concerned eoet lL those
cases where a.ctual eost pdd on su.ch an occount is aoaila.ble and
ascertdnable Obolouslg, lt ls contrq;ry to tlle proulstons ol s,ec',!or. 14
and. utould clearlg be uftrq. tltes thls ptoulslo* We o;re a;lEo o:f tlle
oplnlon tlwt when tlle acA&.I charg* patd. are aoaltable and
dscertdlnable, lntrcilucbtg a fictlon for arrlubrg & the purported cost o:f
loadtng, unlocdlng and. hall,dltng charges is clearlg crrbitfo;ry wl2h na
nexJs wtth t ts obJecthres sought to be acfreued. On tlg cor.trolry, it goes
(Igdlnst the obJectl* behind Seetlon 74 nanelg to qccept fiLe achtal
cost paLd. or pagable and. etEn ln the ahsence thereof to arriue dt the
cost whlch ls moat proxituirte to tlte dctlra.l cost. Addl,tton of l% oJ Jree
on-board. aalue ls thus, ln the clrcumstance, cledrlg arbitrary and.
lrrstlonal and atouw be violatlve ol A"l.lelc 74 of the constltutlott.
Ttris decision cleariv states that the actlfal value is avAilable, the

t,

irrational-

value the same is ar
Since the background of the Dresent issue and the issue involvcd in

tlrese decisions are ol1e and thc same it can be concluded that the taxDaver

the e of land as d and
deeminu of 1/3d va-lue as land value is arbitrarv and tional and will not
hold eood.

b. Tte Supreme Court ln case of Iadlaa Acrylica Vs UOI 1999 (113) EL? 3?3
(SCf it wes h6Ll that " 7, fhe exclwlse rak rtxed by tt.e Reserue Bonk of India.

i.s the accepted afld determinatiue rdte of exctange for foreign exchange

transacfiofls. Il lt ls to be deulded from to the ertent t r.dt the
tr'otlfrcatlon dded 27th Marth 7992 does, lt flutst be shoutfl thdt tha

Cerlt al Got errurunt had. good reasons for dolng so. The Reserue Bank of
India's rate, a.s we hnue pointed out, u./as Rs. 25.95, tl..e ratu rtxed bg the

nottfimtion dated 27th March 1992 tuas Rs. 31.44, so that there'wos difference

of a,s mudt as Rs. 551. In tte .lhaence of (rrlg ndedal plazed on t€cotd

bg the respotdents c;nd ln the dbsence of so much as, a re(rson stated on

d'lfrd.:,ltit ln tft;ls beho;lf, the rate fixed bg t,te no,lifica.tion datad 27th

Msrcln, 7992 ,tutst be leld to be arbitrary.
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