
?his decision states the when the sovemment is Drescn a deemcd value

deviatins t}le actual value availa . tfren it must have a sood reason for
doins so- If there no reason. the deemed value shall invalid. On-

soins ttrroush the GST Council Meetinp Minutes. it is o evident that no
reason has recorded while dee the value of lald as 1/3d of total
aFore{"

c. The Supreme Court in case of Elrrdustat Polymers care Vs Collector of CE

1989 (rtttl ELT 165 (SCf held tllat the Excise Duty earnot be levied on

notional va.lues. T'he Suprerne Court has made the following obsewations "7h€

sdwme of the old Section 4 is intisputedtg to determine tle assessable uah/e of
tte good,s oft tle basis of the price dwryed bg fhe cssesisee, less certain

obdtements. lltere uas no Elestion of tnking any additions to the pice
cfwrged. bg the cssessee. Tlle essettial basis of tle "assessoble ualue' of old

Se(,riot]- 4 was the uholesale ash pie dwrged W ihe assessee. To @rtstrue

fleu Secfian 4 as nau suggested, uould amount to departing from this nnept
and replocing it utith tle corcept of d notiotal uafue amprising of the tutalesale

esh pi@ pfus cEnain rntionnt clarges. This uould be a mdical depalture Iram
otd Sedian 4 and. eflflat be said. to be oll the sane basis. It tla.s to be bo1rc in

mind tlat tte measure of excise duv is. prie and not uatue.',

Frcm this decision, it can be tood that the valuation cannot be

extended beyond lew and in the instant case. the leYv is on supDlY of qoods

and service wherein section 15 orescribes valuation mechanism for suoolv of

soods and However. t]:e notification No.1 1/2017-CT&) dated

28.06.2017 t}re valurtion mechanism for the s involvins

land- it nronosed tax al vahre ol 2 3'd of vnlrre of theto tlie

31. The valuatio[ adopted by the Appellant is a]so supporkd by the Gujarat High

Court decision in case of Munjaal Manishbhai Bbatt Vs UOl 2o22-TlOL-663-

HC-AIIM-GST wherein tbe Higb Court has held that tleeming fiction of 1/3'd

land deduction is ultra-vires the stahrtory provisioas wherever the achra-l 1alrd

value is available. th.e relevaqt extract is as follows

'Thus, nandatory application of deeming rtdion of 1/ 3 oftotal agreernent value

toudrds land eueft ttaugh ttle artual uaJue of lann is osceiailable is clearlg

contrary to tte prouisions o;rtd scterw ofttrc CGST Act and tterefore ultra-vires

tlle staf"Ltory

I

!7



32. Appellant would uke to submit that from ttre above rcfered decision, it is clear
that wherever tb.e actual land value is avaitable, the same can be taken as
deduction for tie puryose of payment of GST and the deemi.g trction of L/3d
land value as deduction is ultra-vires the statutory provisions. Hence,
Appeilant would like to submit tllat t!.e compliance made by the Appellent is in
accordance vrith the traw and there is no short payment of GS?, therefore, tie
dgmrrnd plspssed by the impugrred order need to be dropped.

33, In this regard, Appelant submits to reconsider the above-meotioned
subEissions in meantiae Appelant wDuld like to submit the additional
docuinents to your good office with. reE)ect to short payment of tax for proof of
evidence. ?hercfore, tie dematrd imposed by impugned order to this extent
needs to be dmpped.

I[ Re: Ilo lrcguler avalheat of fIC:
34. Appeuant submits tlat the impugned order has confEEed that the Appellant

has excess claimed ITC of Rs. 44,5t,756/- (CGST Rs. 22,25,82A1- SGST Rs.

22,25,878 / -l in GSTR-3B as compared to the tax declared by tJre suppliers of
Appellant in GSTR-0 I .

35, Without prejudice to the above, Appellant submits that ITC cannot be denied
merely due to noa-rellection of invoices ir GSTR-2A as all the coflditions

$peci{ied under Section 16 of CGST Act, 2OL7 has beea satjsfied. F\rlth.er,

AppelLaqt submits that GSTR-2A cannot be takeu a$ a basis to deny the ITC io
accordalce wit-h Section 41, Section 42, Rule 69 of CGST Rules, 2017.

36. Appe[ant subloits that the condition for availmeflt of credit is provided uoder

sectiotr 16(2) of tlre Ceutral Goods and Scrvice Tax Act, 2017 which do Dot state

that credit availed by t}}e recipient needs to be reflqcted iu GSTR-2A, turther

notice has also rlot been bought out as to which provision under the Central

Goods and Service Tax, 2017 or rules made thereuoder requires ttrat credit can

be avaiied orlly if tle saxre is reflected iil GSrR- 24. Hence, issuance of the

notice on such allega.tioq which is not envisaged under the provisions of tJ.e

CGST/SGST Act,. Ext'act of section 16(2Xc) is given below:
n*cilott 76(2fic] subtect to tlv prodsloas of section 47, tte tax charged

in re.sped of such supply lw.s been aduallg Poid to *Le Gouetntlent, eilher in

{:
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cash or trouglLutilization of input tarc credit admissible in respect of tle said
supplyi

37. As seelr frorn Section 16(2)(c), tTC can be availed subject to Section 41 of t]le
GST Act which deals s'ith t}Ie s'leir" ef ITC slld tlre provisional acceptance

tlxereof.

"Sediofl 41, Claim of irqut tax oedit ant prouisionil ac@ptane thereof

(1) Euery rcglstered percoh shnI, sublect to suc,t cotudll.lofis atud. festrl.ctr,lor's

d.s mag he p"escrlbed, be en.''ltled to ta,ke the crc.dlt ol eltgtble lnput
ta:g ds se{-asaessed {n hls r€tun a/{,d, such (rrrlount sha,ll be credTted

on a provi.slonal basis to his eledronic qedtt tedger.

(2) T'lv oe& refefied to in sub-sedton (1) slnll be utitized ontg for paAxrlerlt of
self-assessed output taa as per the retLvn refered ta in the so,id sub-sectiotl'

lloa the above-refered section, it is clear that every registered person is entitled

to take credit ofeligible ITC as self-assessed in his rcturn ar.d the saxae will be

crcdited to the electonic crcdit ledger ort a provisional basis.

38. In this regard, it is submitted tlmt Section 42, ibid specifies ttle mechanisE for

nstching, reversal, and reclaim of ITC whercin it was clearly stated the details

of every inward supply fundshed by a registercd persor sha11 be matcbed with

the correspoadiag details of outward supply fumished by t.I:e supplier in such

manner arrd withir. $uch time as may be prcscribed.

39. Further, Rule 69 of CGST Rules, 2017 specifies that the claim of ITC on inward

suppUes prcvisionally allowed under Section 41 shall be matched under Sectioo

42 aftej the due date for furnishiag the return in GSTR-o3. F\rtlrer, the lirst
proviso to Rule 69 also states that if ttre time limit for furnishing Fora GSTR-

01 specified under Sectioo 37 a-rr.d Form GSTR-2 specilied under Section 38 has

been extended tlren the date of matching relating to the claim of tlrc input tax

credit shali also be extelded accordingly.

40. The Central Govemment vide Notification No.19/2017-CT dated 08.08.20U,

20 l2}l?-CI dated 08.08.2017, 29/20L7-CT dated 05,09.2017, 58/2O17- has

extended tle time limit for filing GSIR-2 and GSTR-3. Further, vide

Notification No.11/2019-CT dateal 07.03.2019 stated that the time lt'rrit for

furnishiug the details or retums under Secticn 38(2) (GSTR-z) and Section 39(1)

I
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GSTR 3 for the months of Jubr 2017 to June 2019 siralt be notified.
subsequently .

41. FroE the above-rcferrcd Notifications, it is very clear tlat the requircoent to
file GSIR 2 and GSTR 3 has differed for the period July D}LT to June 2019. In
absence of a requireftent to fite GSTR-2 and GSTR-3, the matching Eechanism
prescribed under Soctioa 42 rEad q,jth Rule 69 wiu also get ditrercd and become
irmperative.

42. Once the mechalabm prescribed under Secuofl 42 to match tlle provisionaq).

allowed flC under Section 41 is not in operation, the final acceptance of ITC

under RuIe 70 is aot posst:ble tlereby the assessee can use tlie pmvisionally

allowed ITC untjl the due date for filing GSTR 2 and GSTR. 3 Ls notified. Hence,

there is no r€quirement to reverse the pmvisional ITC avaiied even though t]:e

supplier has not filed their monthljr GSTR-3B returns till the mechanism to Iile
GSTR 2 ard GSTR 3 or any ot!.er new mecharrism is made availabie.

43. As Section 41 allows the provisional avaiLment and utilization of ITC, tlrere is

ao viola.tion of section 16[2)(c] of GST Act 20U, therefore, t]e ITC availed by

AppeltaEt is rigbtly eligible. Hence, request you to dmp the proceedings

inidated.

zl4. The above view is a-lso fortified from tl:e press rclease dated 18.10.2018 wherein

it was stated that 'L is clarified tl:d;t tl,e furnishing of outuatd details in FORM

OSTR-1 bg tle erresponding supplier(s) and ttle facilttg to uieut the same in

FORM GSIR-2A bg tte recipient is in thB Mttre of taxpayer facilitotion and. does

not impad tle aUW of tle toxpayer to auail ITC on self-assessm.ent basb in

@nsonarl@ uith tte provisljons of sedion 16 of *B Ad The apprehensian tttat

ITt c,nr be availed onJg ott t?e bdsis of rearr iation betlteen FORM GSTR-zA

altd FARM C-$f&-gB @nd ded. before the &.rc date for fittng of retum irL FoRM

AtrR-sB for the nor*h of September, 2078 is urlfounded as tfle same exercise

a tt be dane thereafier also.

From this, it is clear ttrat input tax credit can be availed even if tltre same is not

indicated in Form GSTR 2A and hence tlrc notice issued is contrary to tlrc saloe.

45. Without prejudice to the above, Appelant subnits t]ia.t even d the matching

unmatched ITC amount will get directly added tomechanism is in place, the
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tl:e electronic ttability ledger ofthe asseesee under sub-section (S) of Section 42
ard there is no requirement to reverse the ITC 4vaite6.

46, Appe[iant submita that only in exceptional cases like missing dealer etc. t]rc
recipieot has to be called for to pay tJre arnouat which is coming out from para

18.3 of the minutes of 28m GST Cor.r:rcil meeting held on 2L.07.201g in New
Delhi which is as undec

'18,3-- He higlilighted. that d mdjor chdnge proposed u)ds that no input tdx
qedit &rL be auailed. bg the recipiertt utlere goods or serubes laue not been
receiued before rtting of o retum bA tle s-upplier. This utoutd reduce t?e nunber
of pendbtg inuoies for u;hich itVrt tax credit is to be takert There utould. be
,Lo ar$ofilltlc Fesersdl oJ lnput tsx, credt at lh.e recipient's er!_d. tDh.ere tox
had not been pdd bA ile slrpplier, Reoenrc otunldstrafrot shall first try
to ,.€cotJ€t tB tax from the selLer and onlg ln somc excepuonal
ctrcuntsdaaaes lilce mLssbtg dealer, shall com,,anles, clo$ute of
bus{ness bg the supplier, lngt ta,x credi! shall be reeoterEd flom the
,cellrbrtt W follouttng the due pr.acess oJ serulng oJ notlce attd.
persona.l hcat"lag, He stated ttlat taugh this uould be part of lT architedure,

in the laut tlvre uouw continue to be a ploui,sion fiA.ki7:'g the seller and. tle
bryer joinllg an-d seueta@ respon-sible for reauery of tax, vJhich uas rct paid
by the suplrlier but oedit of which lad been taken bg the recipient. This tlout.d.

ensure that tle seanrifu of oedit v.tas not diluted ompletelg,'
Thereby, issuing 'he notice q.itlrout checking with our vendors the reason for
non-ffing of t}Ie Eturns etc, runs against the recommendations of the GST

corrncil.

47. Without prejudice to above, Appellant submits tlrat even if there is djferentjal

ITC availed by the Appeltr',t, the same is accompanied by a valid tax invoice

containing all the particulars specified in Rule 36 of CGST Rules based on

which Appeilsnt has avaiied ITC. Further, Appelant submits that the value of
such supplies including taxes has been paid to such vendors thereby satis$ing

all the other conditior$ specified io Section 16(2) ofthe CGST Act, 2017. As all

the conditions of SecUon L6{2\ are sadsfied, the ITC on t}re same is eligible to

the Appellant hence the impugDed notte needs to be dropped.

48. Appetant submits that the fact ol payment or otherwise of the tex by the

by us. Thereby it ca:r be saidsupplier is neither known to nor is verifiable

ZL



I
that such candition i5 irnpossible to perforE an'd it is a knoqlll principle that
t}le lav does not coepel a person to do soeething which he cafl1ot possibly
perform as the legal maxim goos: bx nor.c(glt ad tmposslhitia, sr sas h.old
la ths cass of:

I Indian Searnless Stee, & Allogs ltd Vs UOI, 2OOS (156) BLT 94s @om)
o Hicp Enteryrises Ys CC, 2OOS (189) ELT rcS g-LB). Afirmed bg SC in 2OOa

{22e) Wr 161 (sc)
Thercby it can be said that the conditjon which is not possible to satisgr, treed not
be satisfed qtd shall be considered as deemed satisfied.

49. Appellalt further subEits that for tie default of the supplier, the recipient shall
not be penalized tierefore the impugned notice shall be dropped. In this regard,

reliance is placed on On Quest Mercbaadbtqg Indle H Ltd Vs covemoeot
of I{CT of Detht ead others 2OL7-T[O!-226L-HC-DEITVAT wherein it was
held tlat

'54. Tte resut of sudt reading dotpn would be that tte Department is
prectuded from inuoking Sedion 9 {2) (d of the DVAT to deng ITC to a
pur.clnsing d.ealer ulo has botlt fid.e entered.inlo a Wrcha.se transadion with
a regbtefed selting dealer uht lus issued a tax iftuoie reftedtng the TIN

rutmber, It thD eucnt thdt tte selllng dcaler hos ldlled to depoclt tttc
tax collected bg hlm from the purchaslftg dezlcr, tlv renedg for *e
Dcpafinent uouw be to ptoc€ed ogalnst tlw deJadtlng selllng dcalcr
to tacooer such tax and not deng tlrc purchrralng dealer the IlY.n

50. AppeUant frrther submits that in case of Hon'bl,e Karnataka High Court in a
writ petition filed by M/s OITXY Desigrs V€rsus The Assistaut Commissioaer

of Conoerclal Tar Bengeloro 2019(6! TIII 941 relating to Karrarrka VAT

has held rhat '/f 1s clear that tlle beneft of tnp* tax ewlot be detr)iued to the

Wrchaser dedler if the purchaser deoler sotisfadorilA derronstrates thlrt uhile
purchasing goods, tte lws paid tlle anouflt of taa to the sealirLg deqler. If the

sellw dealer has n-ot deposited tlle amount in full or a part t9reol it ruould be

for the reueru,e to ptriceed agotnst tle selling dealef

51. Appellant submits that under the earlier VAT 1,aws there were provisions similar

to Section 1612l ibid. which have been held by the Courts as urconetitutional.

Some of them are as follows

a. Arlse Irdta Lintted of Tlade and Taxes, Delhi -
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2O18-TIOL11-SC-VAr was rendered favorabtre to the assessee. T1tis

decision was rendered in the context of section 9(2) (g) of the Delhi Value
Added Tax Act, 2004 which is a similar pmvision wherein t}le credit
avaifuoent of the recipieat is dependeDt on the action talen by the

supplier.

b. U/s frrapore a,rd Compaay rlaosLedlur v. the State of Jtra8kha,ral -

2O2O-TIOL93-IIC.JEARIGIAID-VAT This decision was rend.ererl in the

context of section 18 (Sxxvii) of JharHmnd Value Added Tax Act, 20Os

similar to the above provision.

T.he decisions in the above case$ rnould be equalty applicable to t}I€ present

cortext of Sectio[ L6{21 ihid

submits there is no uirement
recouclle th€ Invoices reflected tD GSTR-2A 'r's GSTR-SB ls also evldent

52.

from the proposed aBendmerlt in Sectioa. 16 of GST Act, 2Ol7 ia Fisance
b l. 2021 as lntroduced. ln Pafllament, Hcnce. there ls Do requirement to
reve?se anlt credlt ln abseace of the legal reouiremea t durlng the subieet

rrertod.

53. Slmilarlv. lt k onle Rule 36141 of CGST Rule6, 2O17 as irserted w,e.f.

09. 1O.2O19 has mandated the of rcllectlon of veudor invoices i'r
GSTR-2A wtth Adhoc additlon of th 2oolo lqrhich was later charEed to 1(P/oe

11.11

the CBIC vide Circular 123 42 2O19 dated

-20t9 catesoflcellv clarirled th.t the aatchlne \lt, 36141 ls reonired

for the ITC avalled after O9.10 O19 and aot or to that. llence the

derial the ItC for in GSTR-2A ls lncorect d the

subiect period.

54. Appelant submits that Rule 36(4), ibid restricts the ITC on the invoices not

uploaded by the suppliers. However, such restictions were beyond tJ:e

provisions of CGST Act" 2077 as amended mole so v,hen Section 42 & 43 of
CGST Act, 2017 which requires the invoice matching is kept in abeyance and

filing of Forh GSTR-2 & Form GSTR-3 wtrich implements tlre invoice matcb.ing

ir. order t, qlairn IIQ was also deferred. Thus, the re$triction under Rule 36(4),

ibid is beyond the parent statute (CGST Act" 2o].7l afi, it is ultra vires. Ia this

regs.rd, reliance is placed on t}Ie Apex Court decision in t]:e case of Union of
Iodia Vs S. Sriniyasan 2A].2 12811ELT 3 (SC) wherein it was held that "If a rute
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goes begortd tte rule n*tq pouer qnfeLTed bA tlg statute, the sotne ll.rs to be
dedared ultra utes. If a rule .suplllads ang prouisiorl for tahidt poraer has rwt
been anferreQ it be@fi]€s ultra uires. Tlrc basdc test is to determine ond. @tLstdet
t?rc savJce of pouer uhicll is relatable ta te tute, Similorlg, a rule m,Lst be in
d@rd ut$h the parenl strlh,;e o.s it ennot trauet begonn il., (para 16)

Once any rule is uitra vires, the same Deed. not be followed. Heace, the
propositior to deny ttre mC steting that invoices not reflected. in GSTR-2A require
to be dropped.

55. Appellant ydshes to rely on recent decisiols in case of:

a. U/s. D.Y. Beathel Enterprlsos Vs State Tex ofncer (Data Ce[),
(Ilrvestlgetloa Wlagf, Ttruaelvefi 2021{31 TUI lOjl0-[adras Etgh Court
wherein it was held as undefl "12. Therefore, if the tax had not reached. the
kitry of tfie Govemment, t}Ien tle liabiuty may have 10 be eventua-lly borne by
one parry, either t}}e seller or tle buyer. In the case on hand, the respondent
does Dot aplrcar to have ta.ken any recovery action against the seller /
Charles qr|d his wife Shanthi, on the present transactions. 13.The learned

counsel for tle petitioriers drawB my attention to the SCN, datsd, 27 . t0 ,2020 ,
firvrlisiag the assessnent of the seller by excluduu the subject transactioos
alooe, I srn ,tnpble to apprecia& the approach of the authorities. When it has

come out that the s€ller has collected tax from the purchasing dealers, the

omission ol]' tlre part of the seller to remit tlte tax in question must have been

viewed very seriously alld strict actioa ought to have been inidated agahst
him. 14, That apad in the enquiry in question, the Charles and his wife
ought to have been examined, ?trey should have been con-Aonted,"

b. Jurlsdictional lllgh Court declsioD, i,l case of Bhqsraaagar Copper Pet

Ltd Vs CBIC aBd Ot&ers 2021-TIOL21rt3-IIC-Telaag:aa-GST

c. Ml8. LGIf, Isdustdes lladted Vs UOI 2()21 (12) T![I 83,|-Caleutta Htgh

Court

d. U/s. BLarEt Aturntnt@ Compaay tlmlted Vs UOI & Others 2O21 (6f TIII
e. U/s.s&aohita Iluadu & Aar. VE Assistrnt CommlsslorBr of Stste Ter

2022 (51 TMI 786 - Calcutta Hieh Court

56. Appelant submits that h the case of Global Ltal. v' UoI - 2014 (31O) E L.T.

833 (cqi.) it was held that denial of ITC to the buyer of goods or services lor

will severely impact working capitaldefault of the supplier of



and therefore sutrsta[tiary diminishes ability to contjnue busi[ess. Therefore,

it is a serious a-&ont to his right to carry on his trade or business guaranteed

under Article 19(1)(g) of the constitution.

58. Appellant submits that the denial of ITC to the buyer of goods or serrdces ibr
d6&ult of the supplier of goods or services, clearly frustrates the underlying
objectiee of removal of cascading eilect of tax as stated in t]'e Statement of
object and reasons of the Constitutiot (One Hundred And Tventy-Second

Amendmellt) BilI, 2014. it is a,l established principle of law that it is necessar].

to look irto tie mischief against which the statute is direeted, otlrcr stahltes in
pari materia and the state of the law at tlre time.

59, Appella.at subeits tlat one also needs to cotrsider tl:at Article 265 of the

Constitutjon which provides tl:at r1o tax shall be leried or collected except ry
authority oflaw Hence not only the 1et)r but even tlre collection of the tax shal'l

be only by authority of law.

Ia Rel Impup.ed order ls not valid,
Demand was

60. Appe[ant submits t]at the order was irssued based on mere assumptiotrs and

presumptions and witlout considering the intention of the law, documerrts on

record, the scolr of activities underiaken and the incorrect basis of

computation, creatjng its own assumptions, presumptions. F\rrther, they have

arived at ttre conclusioa witJrout actual examination of facts, provisions of tJ:e

Finance Act, 1994. In this regard, Appeuant relies on decision of tlie Hon'bie

Supreme Court in case Or.dh Sugar fillls Unnted L UOI, 7978 t2l ELT 172
' 

(SC/ wherein it was held that " ue must hDld ttat tlg finding that 11 ,6o6 maunds

of sugar uere t:f,t acnurlted for bU the Appelldnt hns been ariued ot uithout
qng tanqlblz eoldenee and. ls bdsed onlg on lnJercnc* lnuohing

unuaffanted

i'

57. Appettant subaits that t]1e denial of ITC to the buyer of goods or services for
default of tJee supplier of goods or selices, is wboUy unjustified a,1d this
causes the deprivatton of tle enjoyloent of the pmperty. Therefore, *ris is
positively violative of the pmvision of Article 300,{ of the Constihttjon of India -
C.ntral Excfs€, Pur!,e v. Dal Icht Kgrkada Ltd., SC on 11 August, 1999

[19ee {1121 E.L,.T. 353 (s.c.fl

is th:ts uitiated bg an error oflaut.n



The Hon'blc SC categoricaly heid that such order issued vrith assumptions and
presumptions is not sustainable under the Law. I.herefore, oI1 tlis count alone
t}le errtire proceedings in the order do not sustain and require to be set aside.

61. Appelant submits tlat the entke order see'n $ to have been issued witb revenue
bias without appreciating the statutory provisions, ttre intention of t}le same
ond tlrc objective of tlre transaction/activity a''d nature of the business.
Appeurant subaits tlut tlrc imrugaed order has been issued without exarnining
the activities cafried out by the Appelant. Il1 case the department had
examined all these aspects, the departme[t would not have passed. t]re
ir"pup.ed order. Appellart submits that it is the duty of the authority to
consider the facts of the case properly trefore passiig tlle. order. Therefore,

iapup.ed order issued v/ithout considering the facts of the case is not valid
and the same needs to be set aside

Order is vague and l,ack of details

62. Appellant submits that tie impugned order has not given clear reasons as to
how the Appeilalt has not paid the tax under RCM, Ineligible ITC availed, Non-
palEner* of tax on advance received tJ:erefore, the sau.e is track of derqils ard
hence,. becomes invalid. In this &gard, reliance is placetl on
a. CCE v. Brturdava[ Beverages {2007) 213 ELT 487(SC) t]re Hon,ble Supreae

Court held that'TfB sl:@w csj.tse nntire is tle faundation on u.hich the

department lws to buttd up its mse. If the allegatiotts in ttte shout uuse ratice

are not specific and are on tFE cantrary uagae, lack details anl/ or

unhtelligiblq tl&t is sufrcient to ?old that tfe notice uas n t giuen proper

opporAmtg .to meet tFte albgdtiona indicated. in tte s?Dw ause notice.'

b. Dayamay Eoterprise Vs State of ltipura and 3 ORs. 2A21 $l TMI 1203 -
Ttipura High Court

c. Mahavir Tfaders Vs Union of lndia (2020 (10) TMI 257 - Gqiarat High Corlrt)

d. Tenemtr Limlted Versus Sale Tax OIEcer Ctrass II/Avato Goods and Service

Tax & Anr. (2020 (1) TMI 1165 - Dehi rfigb Court)

e" Nissan Motor India Private Limited, Vs t]le State of Andhra Pradesh, The

Assistant Q6rnmissl6ngv (CT) (2021 (6) ?MI 592 - Andha Pradesh I{igh

Court)

63, From the iavariable decisions of various High Courts, it is clear that tbe order

I

without details is not valid and needs to be set aside.
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Violation gf principles of nahual iustice
64. Appeuant submits that the impugned order has con-firaeat tbe demand witlrcut

coosidering t]1e various meritorious submissions -ade by t]1e Appela-nt as
referred above which sho*s that the salne has beea passed in violation of
principles of natural justicq tlerefore, the same is not valid. and needs to be set
aside on this count alone. In this regard, App€flant submits that the Hon'ble
Suprenr.e Court in case of Dharampal Satyapat Limitrd Vs DC of Gauhati 2O1S

(320) ELT 3 (SC) held that

'18. Nafitdl justice is atL eqxession of Engtish Common Inu. Natural justice i.s nat
a singte thearg - it i.s a famitg of views. In one sense ddministering jusfice rtsef is
treated as nah,tal justice. It is also qlled hahtratist, approach to tlE phrase

'nafural justice' afid is related to tmoral naturattsm.' Moral nnturalism capbtres the
essene of onnan-sense twralitg - tttat good and euil, ight, and urrong, are th.e

real features of tle ndbfial uorld tttat lumanL reason un corypretend In ttti.s

sense, it may amprehend virtue ethics and. uirtue jurisgudence in relation to

.gustrce cs a.ll these are attributes of natu.rol justice. We are not add,ressing

oTtrselues utth this @nnotdtion of ndhtral justice lere.
19. hL cofianpn Lqw, tlle @nept and dodrine of natural justice, pafticularlg zuhich

is rnode appticable in the decision makiftg bg judiciaL and Etasi-judicial bodies,

las assumZd different @rlnotatioru It is deueloped with this findanental in mind,

that ttase utose dlhy is to decide, must dd judiciauv. fiEg must deal uitll tle
qtestion referred both uJithout bict-s dnd tlleg must be gtuen to each of tle parties

to adaquotelA yesent the @,se nalq It is pereiued tlnt the pra.tbe of aforesaid

attributes in mind only uouJd lead, to doing justice. Since these altrtbutes are

treated a,s ndtural ot fundamental, it is l<noutn as 'nntuml justice.' Tle principles

of t dturat justice d.etteloped or,er a perbd of time, and uhich is still in uogue and

ualid euen todaA uere: (i) rule against btas, i,e-, rBmo iudex bL causa suq and {ii)
opporfrlflity of being heord to the @tcerrLed paru, i.e., a di alteram pattem. These

are knoun as plinciples of nahral justtce. To these pinciples a tftird pinciple is
added uhtch is of reent origin. It is duty to giue reasors in sltppott of decisiory

rLamel4, passirtg of a 'reasoned order,'

Appelart subEits tlat from the above refered decision ofthe Hon'ble Supreme

CouG it is quite clear tl1at every quasijudicial authority is required to give

reasons whils coD-fnaing t]1e de6ands. However, in ttre instant case ttre

given any reasons as to why t1le submissions made bylm ofder has



the Appelant are not corect. Hence, tJre impugned order is not correct and the

saEe needs to be set aside-

65. Appe[atrt subldts that Section 75(6) of CGST Act, 2017 requires t]re

a4iudicating autlrori8 to set out all the relevant facts and the basis of his

decisioa while passing aay order. For easy reference, the same is extracted as

fcllows.

(6) I'lu proper ofier, in his ord.er, shnll set out the releoant fdcts and. tte basis

of his decisiotl

This shows that the adjudicatilg authorily i$ obligated to set out the relevalt
facts ajld the basis oa which the demand has been. confirmed. However, in the

lnsta[t case the impugned order ha,s been passed without giviDg any reasons as

to why the submissions made by the Appelant are not correct This shows t}lat

the impugned ofder is violative of Section 75(6) of CGST Act, 2077 arrd the sa:ae

0eeds. to be set aside.

66. Appeila"nt wish to reply on tJre following decisioas urder GST wherein it was held

that non-spea.king order are hvalid.

a" The Hotr'ble High Colrrt of Madras in the case of Ttts ffotors CoaPa.ny Ltd v,
Astntent CoaaLiioac, (2018 (161 o.a.T.L. 17 (Uetl.)l while examining

whetler the adjudicating authority has foilowed the principles of natural

justice or not held that "5. Ihis Court fiI1ds tfat *tough s'udr a replg h,,s

been giuen tlv sarfte has ,lot Uet been cr.rs,idercd rtar adiudicated upotL on a

reading of tte intpugned order, it ctea.rlA srlolu.s tlut it is not in the nature of d

sluu @use twtice, but a demad bA itself ullerebg tle petitioner's claim for
trafisilion;crl ffedit hrLs been reiec'ted afld tlfit thsg laue been direded to reuerse

tlw oedit along uilh irlterest utthin 15 dags fronthe dare ofreeipt oJaapy of

the impugned order, failing uhich. Penal action tttould be initiated for recouery

of atrears under Sedion 79 ofthe sdid Ad.

6. The respandenl states thot th.e irnpugned order is onlg a slnut cause nutice.

mis Coun is unabte to dgree uith. tfe so,id stdtd. taken bA tllP Le&ned Seniar

Pattel Cannsel appearilg for tle RetEftue, as 4 sfau culse rtotice ennot pre'

judge the i,ssue, Had ttLe first resPondent issued a notice allirtg lqon *Le

petitiorwr to srate as ta uhA the transitionnl qedit doimed by t?em qrn'ot be

grartted olshguld be directedto be reuersed, then it luould be a dilferenl maller?

tfg first respondent denied the qeditHou)euer, in tte impu.gted
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and a.ll tlvt has beeft grafiled is 15 dags' tiftie to reuerse tle qedtt, ulhich,

accordhg to tle first rc.spondent, is inadmissible. Tfiese ate sulficierrt grawLds

to hold tltat the imrugned order is itt uiolation of tle prir.ciples of ndtura! justice.

Anthis ground alonc, tte petitiona is entitled to sueedn
b. Brigbt Irad Logistics Vs Joint Coomissioner of Com:aercial Taxes (Appeals),

Daya.nagere 2o2L (481GSTL 151 (Kar)

c. Swast r lYaders Vs State ofUP 2019 (29) GSTL 389 (A1I)

d. Kalebudde Ingistircs Vs Commercial Tax Officer, Hubballi 2027 l48l GSTL 238

(Kar)

67, Appcfiarit subEits tllat t]le entire order seems to have been issued witl revenue

bias $,ithout appreciating the statutory pmvisions, tle intentiron of the same ald

the objective of t]le transaction/activity and natur-e of t]le business. Appellarrt

submits that the impugned order has been issued without examining the

activitigs carried out by the Appelant. Ia case the departEent had examined aII

these aspects, the department would oot have passed t]:e impugned order.

Appelant subEit3 that it is the duty of t]le authority to consider ttre facts of the

cas€ poperly before paseing the order. Therefore, impugned order issued

without coosidering the facts of the case is not va'lid and tJre saae needs to be

set aside.

trr, ne: IDterest rrlda, gectloa 50 ls aot appllcable'

68, Appe[ant submits that v/hea t]re priacipal amoult is rot payable therc is no

question of payEent of interest, IrI this regard, reliance is placed ofl the

JudgBelrtofHoa,blesupremeCourtintlrecaseofPratibhaPmcessorsPvt.Ltd
vs UOIo i996 (88) E.L.r. 12 (s.C.).

69. Appellant submits in this regard that the impugrred order has stated that the

Appellant is iiable to intercst under Section 50 of CGST Ac! 2017' It is
pertinent to examine Section 50 of GGST Act, 2017 which is €rrtracted below for

ready reference.

'(l)Euery persanwlo is liable to pay tax in a@rdonce with tfe proui'sior$ of this

Ad or he Rutes ?iade thereunder, Ufi fdiledlo pdg the ta' or 
^nA 

Part thereotto

tte Gouerrunefi within the petod, prescribe4 shatt for ttte period for uhich the tax

or any part thare. of renwi?s unpaid" pag on his our\ interest 4t sudt rdte' fiet

ueedtq eighteen Per cer\t. , as mag be notified' W tlLe Gouen'ment on tlLe

ttle
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{2)the interestund* sub-sedionll) stull be m.latlated, in such mnnner as mng be

prescribed, fromtlle ddq slucr,eeding the dag on u,thich sudt t@c. :u,as &rc to be

pai.d

(3) A taxdble pe6on ula ma.kes an undue or ex@ss clairn of input tax sedit under
sub-sedion (1O) of sectiorl 42 or undue or excess redudion in output tax liabilifu
und.er sub-se&ion (1O) of sectian 43, shall pag irterest on sudtundte or excess

claim or on sttchundue or excess reductian, as the case maA be, at slch rate rlot

ex@edw tlrentg-four per cent., a,s nag be nntified. bg the Gouemnent on tlle

re@mmend.d'tiotls of the Courcil.

70. In this regard, Appellant submits t}lat Notiicaticn No.13/20f7-CT dated

28.06.2017 has prescribed tlle interest rate at 189,/0 in case of failue in
payment of GST under Section 50(1) of CGST Act" 2OL7 aad. 24Vo in case of
uldue or exceas claia of ITC urxder sub-sectjon (3) of Section 50 of CGST Act,

2017 .

71. Appella.nt submits that tlrcrc is no reference in Section 50 as to how to compute

the interest payable. FtrtheD!.ore, Section 50(2) tJ:ougb envisages the period

from which the tax computation has to begin, it empowers tlrc Ceatral

Government to prescribe the methodology of coa.putatioa of interest. However,

as o1r date tl:ere is no such prescdptjon in the Rules, thereby the interest is not

at all applicabtre. In this regard, Appellalt submits t}}at it is settled position of

law t})at when ttre mechardsE. to measure fails, the levy also fails as l€dd down

by Hon'ble Supreme Court in the case of B.C. Sridvasa Shetty 1981 (2) SCC

460. Accodingiy, the mechanism to compute interest is not set out therefore

t]le levy ofinterest also Iails.

In Re: Deoantl uader Section 74 ls aot applicable:

72. without prejudice to the above, Appellalt submits that when the time limit for

issuance of notice untler section 73 is not expired, the invocatiron of section 74

iB flot werranted. In this regard, reliance is placed on Godavari Khore Cane

Transpofi Company PvL Ltd. v. Commissioner 2ol2 (261 S'T'R' 310 (Tribunal

wherein it was held that ? tfuis aPPears' ttta dllegation of suppression of fads

1'1/as rdised in tlle sttotp-cause natig- far tle sole purpose ofirruoking the prouiso to

Sedion 73(1) of tte Fina nce Ad, 1gg4 ottd ltot for o'rlg oth'er purpose As o malter

department to invoke tlg Provi.so to secfiot]"of it uas r.ot
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73(1) ibid for da nanding seruie tax fion tfle assessee fq tle aforesaid. pertoe
ltlich is utithin tte n-annd:t period of limfiation presc,ribed lmder Sectioft 7A(1), In
this s@nadq tt@ penaltu inposed bA the Cororlissionlrr under Sedion ZB of tte
Finc;ne Act, 1994 ofl t/Le cssessee on tlrc ground of sttppressron of taxable ualue

of *Le serui@ qntot be sto,ined We, ttereforq set a,sid.e th.e penakg imposed
unler Sedion 78 of the Finolrc€ Ad, 1994 on ttle Notiee in Appeal No,

sT/68/2009.',

73. With respect to noo-payment of GST utrder reverse charge mechanism o[
unregistered proclLrements, Appelsnt woutrd like to submit that there gxists a
confusion relating to payroent of GST on unregstered procurerD.ents and the
hdustry has not paid GSI on the sa.m.e as tt.e same is very complex.
Understanding tl:e difEculties invotved in impl,ementation of RCM on
unregistered procurements, the govemment has reEoved the same from reverse

charge Bechanism. This shows tlat there was a genufure difFrculty faced by the
trade which y/as also urlderstood by t]le Government and removed the same. In
thege cfucumstances, it cannot be said that thete is a suppression and iatention
to evade payment of tex. Hence, tIrc question of invocation of Section 74 does not
arise.

74.With respd, to diEerence between ITC availed in GSTR-3B and GSTR-2A,

Appell,ant would like to submit tlrat during the period 2Of7-78 ald 2018-19,

there is no condition of reftrection of invoices in GSTR-2A for availing tJre lTC and

it is onlv R 36f4) of CGST Ru1es. 2017 as inserted w.e.f.09.10.2019 has
mandefed the cofld tion of reflecfion of vendor invoices in STR-2A v.ith adhoc

to 10% &, fnrther to 5 .A
time, the CBIC Circnlar 123/4212019 dated 11.11 2019 catesoricaliv

clarified fhrt the tchins u/r. 3614) is reouired ontv for the ITC availed after
O9- 10.2019 and not Drior to that. Hence- the denial of the ITC for non-reflection

in GSTR-2A is incon€ct durins the subiect period.

Ts.Appellant would like to submit that the Appeflant has availed the ITC based on

the invoices received from our suppiiexs and tbe safie were verifled by the audit
parry. AIter veriflcation, no objection was raised with respect to ITC availed

except stating that the ITC was not rellected in GSTR-2A. The ITC availed was

disclosed in GSrR-3B and the depar-tment is awa-re ot the same, hence, there i.s

stion of suppression of the same. Furt]..er, the non-reflection of ITC inno
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GSTR-24 is not it our hands and gLe saf,.e is completety depe[dent on the liling
status of our suppliers. Tlrerelore, the same cannot be considered as suppression
as defined in Explanation to Section 74 of CGST Act, 2012,

76.?he seme yiew was taken by various High Cou.rts under GST regime ard stated
that the fiC canoot be denied merely for non-reflectjor of invoices fur GSTR-2A_

In this regafd, relia:rce is placed on
>' M/s. D.Y. Beathei Drterprjses Vs State Tax ofrcer (Data Cell),

finvestigatioa Wing), Tirunelveli 202i(3] TMI 1020-Madras High Court
) Jurisdictional Higb Court decision in case of Bhagranagar Copper pvt

Ltd Vs CBIC aad Others 2021-TIOL2143-HC-Telangana-cST

) M/s. tGW Industries liBit d Vs VOI 2O2t (12) TMI 834 -Calcutta High
Court

) M/s. Blarat Alumillium Compaay Limited Vs UOI & Others 2021 (6) TMI
1052 - ehattishgaft High Court

Since tho is.sue involves interpretation and €xists coDfusion during the disputed
period, the suppression offacts calnot be invoked.

TT.Appelant submits that the suppression of facts cannot be invoked for mere

difference between the GSTR-2A and GSTR-3B. In this regard, reliance is placed

on NKAS Services Pt't Ltd Vs State of Jtrarkhand, 2022 (581 G.S.T.L.257 phar)

tlre Hon'ble Jltarkhand High Court held tllat whercin it was held ttrat "Coltrt frnds
thot upon perusal of GST DRo|O| issued to thE petitiata, oltaugh it hos been

m,entiorwd, that ttete is miszlc.tch betu)een GSIR-3B and 2A, b* *at is not
sulficient as tte foundational allegation for issuance of ratice uflder Sedion Z4 is
totallg mi.ssing and tlrc notice cotttues to be uague'

78.Appe11ant would like to submit that the impugaed order has contrrmed tlre
penalt5r under Sectior 74 merely ofl the gmund tlat the Appeilart had paid

certain taxes on pointing out by the audit olficers. In tiis regard, Appellallt
submita that the Iapse would not have comg to light but for t}Ie investigation of
tle depalteent, standing alone carmot be accepted as a gmund for coufirming

suppression, misstatement or misdeclaration of facts. Any shortcomings noticed

during tlle course of verifcation of records, itsell cannot be reasoned t]ral the

deficieacy was dne te mala fide iateotion on t]1e part of Appellant. In tiis regard

relied, I^ANDIS
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i.
79.Appellan1 qdsh to tfiher rely on the Patna high Court decision in case of Shiv

Kishore Constructioi.s Brt Ltd Vs UOI 2020 (10) TMI 45 - Patna High Court
wherein it wa$ held that mere difference between tulaover in GSTR-3B and as

per TDS return GSTR-2A caDnot be considered as suppression of iacts.

80.Appelant submits tlnt Section 74 is applicable only u{ren the non-payment or
short payme[t is due to lraud or afly willftfl rdsstatement or suppression oI facts
to evade tax.

"74. (1) Were it appearc to the proper offlcer thnt ang tox h,.s not been pdid or

stlort paid or erroneauslg refunded or uhere irqtut tax credit f@s been u.tronglg

at)diled or ditized bg rcosofl of {rud. or ang uitwl-missta,teme7.t or

suppressron of fads to euade ta4 fE st,d't serue notice orL th.e percon

&argeable with t@c lDhich has not been so paid, or tuhidr has been so slarl
paid or to whbn *e refund. ll{;,s erroneauslg been made, ot who lws uronglg

auailed or utili,red i4put tax credit, reqiring him to shot @jtse as to uhg he

shqllJd not pag tle attwwrt speclfied in t?e rir,ttce atang uitta interest pagable

tlereon und,er sedion 50 and a petlnltg eE)iualed to tle tax spectrted in the

rntice'

However, in tbe instant case, Appellant has not suppressed any details to tlre

department. Therefore, ttre proposal of iopugned notice to demand tax under

Section 74 is oot coEect and tlrc same needs to be dropped.

S l.Appelant further submits tl1at during the course of audit AppeUart has

submitted s]l the relevart information asked for $,ithout any hesltation as and

when required. Further, respectiug the judicial procee{ings Appeilarrt has given a

prolrr response aga.inst the summons issued by appearing before thi deparment

authorities. Appelant submits that no infonaatiofl is suppressed. The allegation

ofsupprcssioo of facts is not correct.

82. Further, Appellant extracts tlre meaning of suppression e:.rylained in CGST Act
2017

Explonation 2. -For tlrc purposes ofthis Act, the expression 'suppression' stull
mean rwn-declaration of fact"s or information uhich a tdxable person is reEuired to

dedore in the reatrr\ statement, report, or arv ottler docltment fumi.shed under

thi,s Ad, or tfw ruIes rwde tlereunder, or fulure to fumish aftA infomlation on

beng asked for; in u.riting, by tle proper ofier.
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83,Appellant submits that from the above-referred Explanatircn-2 to Section 24 of
' CGST Lct, 2417, ttre expression 'suppression, mears not declafijog the

information rcquited to be declared in the r€tum or fsjlure to fumish any
inform.auon ou being asked for, in writing by the proper oftrcer. In the present

case, Appellant has submitted t]1e lequired information as and when caJled for by

t]]e depart@eDt authorities. F\lrther, the audited Ilnancia.l statements were also

submittcd. Hence, the proposal 9f imFugned notjce to impose a penalty is trot at
al1 tenable.

S4.Appelant firther submits that suppression means not pmviding hlormation tllat
the person is legally required to state but is inlentionally or d.eliberately not
stated- Whereas in the instant case ful] facts of prcse[t SCN were we]I disclosed

be&re autlorities as and when rcquested hry way of clear & specific letters.

Further, there is no sdllfi:-l misstateme:Lt by Appeilant in view of the fact that
what is be[eved to be corect as backed by 1ega1 provisioos was put forth before

t]rc autlorities,

85.in t]lis rcgard, the rrctice subEits that suppression or concealing of inlcrmation
with a:r inteat to evade tlre palment of tax is a rcqufueme]lt for imposing the

perutly. It is a settl.ed proposition of l,aw ttlAt wher. the assessee acts witfl a
Bonafede belief especially when there is doubt as to statute also the law lreing

r1ew and not y€t understood by the common public, tllere ca-Dnot be an htention
of evasion and penalty cannot be levied. h this regard, wB wish to rely upon 1he

following decisiotrs of tlrc Supreme Court.

i. Q6mftissiongl ofC.Ex., Aurangabad Vs, Pendhakar Constructio[s 2011(23)

S.T.R 75(T1:i -Muu)

ii Hindustan St€eI Lal. v. State of Orissa * 1978 (2) ELT (J159) (SC)

iii. Akbar BadruddinJaiwad v. Collector - L99O {47l ELT 161(SC}

iv. Tamil Nadu Housing Board V Collector - L99O (74) ELT 9 (SC)

86. Appeilart submits tllat mere non-paymeot/short paymellt of tax per se does not

dean that Appeuant has willf:lly contravened the pmvisions with the intent to

evade payment of ta)." In rhis 6gs{, reliance is placed on Uniworth Textiles Ltd.

v. Commissioner 2OL3 (2881E.L.T. f61 (S.C.).

8T.Appelant submits that no penalty should be imposed for tech.lical or venial.

the breach flows lrom tfre bonafrde beliefof lega-l provisions or that
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( tlre olfender is not liable to act in tlre m.a::ner prescrib€d by the statute. Relied on
llindustan Steel Ltd. v. State of Orissa -19?8 (2) E.L.T. (J15S) (S.C.).

88,Appellarlt further submits ttrat it was held io the case of Co1lec1or of Customs v,

unitech Exports Ltd. 1999 (108) E.L.T. a62 [Tribuna.] that- ? is set ed position

ttnt pernltg sttould iot be imposed for the soke of leuy. PendltA is not d. soure of
Reuenue. Th-e penolfu e.n be imposed depenlin4 upon tte fads and circunLstances

afthe case that there is a clear findirq bg ttE auttltities belotD that this co"se daes

twt uafia t tlw inposition of penaftg. Tyle respofllent's Counsel has also relied.

upon the deci.sion of the Supreme Court in tle ase of M/ s. Pratibhd Processors u.

Unian of India reported in 1996 (88) E,L.T. 12 (S.c.-) tl]@,t pena.Itq ordiroitg leuied

for somc antumacious a ndud or for a deliberale uiolation of tlLe pr,aisions of tlle
partiaiar stdute.'Hence, a. Penalty cannot be imposed in the absence of
deliberate defiance of tfie }aw even if the slatute pfoyides for the peoalty.

89.Appeilant subo0its that from the above-referred case laws, it is clear tiat
Appelant bas aot wiufuny misstated aay factg, therefore, the impositioa of
penalties is not warrant€d.

go.Appelant submiG tllat Penalty, as the word suggests, is punishment fo! aD act of
deliberate deception by the assessee with the intent to evade duty by adopting

any of the meants Bentioned iD ttre section. I,1 this regard iidshes to place reliance

ou Rajq.qtban Spianing & Weaving Mille [2009 (238) E.L.T. 3 (S.C.) &

Com"niseiouer of Central Excise, Vapi Vs Kisan Mouldings Ltd 2010 (260) E.L.T

167 (S,C)

9 L.Appeflaat subBits that a[ the entries ate recorded in books of accounts a-nd

fnancial statemsats aothing is suppressed he[ce tle issua.oce of Notice under

Section 74 is not valid- Wishes to place reliance on LEDER FX Vs DCTO 2O15-

TIOL-2727-HC-MAD-C'T; Jindal Vijayanagar Stcel Ltd. v. Corraiesioner - 2005

(192) E.L.T. 4ls (Tri-bang).

g2.Appeflant submits that GSf being a new law, the imposition of heavy penalties

during the initial years oI implementation is not wa-rranted. Furtt}er, the

governEent has been extendilg tl1e due datrs & waiving the late fees for delayed

filing etc., to eacourage compliance.



93. Ap,pellsnt subndts that GST being a new law and trade is not much conversant

with the procedrres, the imposition of helty pemtty for mere delay in filing of
returas will adversely impact the trade. Furttrcr, these heft1r penalties may lead to
the closure of business of t-he Appellant heace the same shall be avoided.

94.Appellant subaits that tlrc GST is stiil under trjal-and-erfor phase and t]1e

asoessees ar€ facing genuine dilficulties and the same was also held by various
courts by decidirg in iavour of tie assessee. I'herefore, tle imposition of the
penalty during the initial trial and error phase is not warratrted arld ttris is a valid
reasoo for settiDg aside the penalties. In this rcgard, retiance is placed on

i. 3&e4nva Uotorc Vs UOI 2019 (25) (}STL 164 (DeIl wherein it was

held tlat 'The GST system is stiil in a qnial and error phase, as far as

its impleDentaton is concerned. Ever since t]le date the GSTN became

operatiolal, this Court has been approached by dealers facing genuine

.li{ficulties in filing returns, claiming input tax credit t}rough the GST

portal. The Court'e attention has been drawrx to a decisio[ of the

Madurai Beach of the Madras High Court dated 10th SepteEber, 2018

in W.P. (MD) No. 18532/2018 (Tara Exports v. Union of India) [2019

{2-O) G.S.T,L. 321 iMad.}l wbere a-fter ackno\r'ledging the procedural

difficulties in cl,aiming input tax credit in the TRAN- 1 lcrm that Court
' 

directed the respondeuts 'eittrer to ope[ ttre portal, so as to enable the

pettiolter to lile the TRAN- I electxonically for claiming tlr.e transitional

credit or accept the aanually filed TRAIY- 1" and to allow the input
crcdit claimed "after prccessing the same, if it is otherw"ise eligible in
law

ii The Tyre Plaza Vs UOI 2019 (30) GSTL 22 (Del)

iii. Kusum Enterprises Pvt Ltd Vs UOI 2019-TIOI- 1509-HC-DeI-GST

gs.From the above refered subriRsions, it is clear ttrat the finding of the impugned
order is not corect and tlle penalties need to be set aside.

96.Appel1a4t craves leave to alter, add to axd/or amend the aforesaid grourds.

91.Appellq''t rdshes to be heard ilr person before passing any order in thi:s regard.

/s. Vllla
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Therefore, lt ts pEy€d tt.t
a, To set aside the irnpugngd order to tlle extent aggreved;

b. To hold tlat the proceerlings are r1ot initiated by the proper oltrcer;

c. To hold t]'.at the violation ofprincipals ofnaturaljustice;

d. To hold tlat tlEre is no short palrment of tax.

e. To hold tlat therc is no ineligiblg 4ycilrnsnf 6f input tax crcdit.

f. To hold that intercst and Ircnalties are not imposable.

g. Any other consequentjal relief be granted.

of Appcllant

VERItrlCATIOI{

f Sol.rarx, l4OJi UereOy solemdy affrm and declaie that the infotu.aUon given

herein above is true el1d correct to the best of my howledge and beuef arld nothing

has been concealed therefrom-

Place tlyderabad

Date:08.02.2024

i
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Sub: Proce€dlEgs urdet Ord.er-In-Ortgtnal No, B312O2O-24-.SEC-ADflII-ADC(GSTI
dated O1.11.2O23 issued to M/s, Vitla Orchids LLp

appoint HNA
P"drvc( sf M/s. Villa Orchids LLB hcreby aurtrorizB and

Co LLP tformerlJ,, fliregange & Associates LLP), Chartered Accountants,
Hyderabad or tleir partners and qualified sta-ff who are authorized to act as arr

FLO
ITTDERABAD. ?ELAIYGAIYA - 5OO o04

c. To Sut -deiegat€ all or any of the aforesaid powc.s to any otier r€pr€sentatlve
and I/Appellant do hereby agree to ratify and confrrm acts done by our above-
authorized representative or his substitute in tlle matter as myf ou-r own acts AS
if done by me/us for all intents and purposes.

authorized representative under the relevant provisions of t]-e law, to do a.ll or any of the
following acts: -

a- To act, appear and plead in the above-noted proceedings before ttre above
autlrorities or arry ottrer autlbritjes before whom the same rnay bc po,gted of
heard and to Iile and ta&e back documents.

b, T9. sign, Iile veri!, and present pleadings, applications, appeals, cross-
objections, revision, lestoratjon, withdraxral, and coapromlsC 

-applications,

replies, objections and aflidavits etc-, as may be deemed necessary oi proper in
the above proceedings from time to time.

?his authorjzation will remain in torce till it is duly
Executed this on 08t FebruarJr 2024 at Hydcrabad

revoked /us.

i the undersigned partner of M/s HNA &Co LLp, ts, do
declare tllat the said M/s HNA & Co LLP is a registcred finn o Account nts,

Dated: 48.02,2024
Addreas for iervice:
HI{A & Co lLP,
Cbettereal Accou[talts,
4th Floor; Itr€t Block, Anushka Pride,
above Lawrence & Mayo,
Road Number 12, Bsrjara lIills,
Hyderabad, Telaagala 5OOO34 Partner (M.I{o. 24L7 26].

i Parb:er/employec/sssociate of M/s HNA & Co LLP duly qualfred to represent in aboy€
proceedings in terms of the relcvant 1aw, also accept tl.e above said authodzation and
appointment.

and ell its paftners are Chartered Accountants holding certificate of practice and duly
qualified to repres€nt in above proceedings under Section 116 of the CGST Acl 2012. i
accept the atrove said appointment on behalf of M/s HNA & Co LLp. The firm will
represent tfirough arry one or more of its parhlers or Stall members who are qualilied to
represcnt before the above authorities.

Fos IIN.q & Co LLP
Ctaatered Accouata[ts

rw#*. x

(
J

0

t-
* l"llder:,9ad

?s

Sl No, Name Qualilicatiotl Me:n. /RolI No. Sigtuture
1 Sudhlr V S CA 2L9LO9
., Veskat PrasBd P CA 236558 fv

SrirBaagararraEa S CA 261612 lIIr-
4 Revaath l( shaa CA 262546 \r\

rabad

5 ALash Heda CA 2697LL \

3B


