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OFFICE OF THE COMMISSIONER OF GST &CENTRAL TAX
APPEALS-II HYDERABAD COMMISSIONERATE

lh Floor, GST Bhavan, L.B. um Road, Basheerbagh, Hyderabad, PIN-5oooo4, T'S.
Ph: o4o-z3z c-Mail: c dappealsz@gov.in

Appeal No. 30/2024(SC)DGST Dale:14.05.2024

To

The Assistant Commission r of Central Tax
Secunderabad GST Division, Salika Senate, O.No.24-416 & 417
Ramgopalpet, M.G.Road, Secunderabad-500003

Sub: GST (Appeal) - Appeal filed by The Assistant Commissioner, Secunderabad GST

Division. M/s. Villa Orchids LLP, - Memorandum of cross objections called for

- Regarding.

The receipt of your appeal against OIO No. 3312023-2024-SEC-ADJN-ADC (GST)

dated. 01 .11.2023 passed by The Additional Commissioner, Secunderabad
Commissionerate in this office on 24.04.2024 is hereby acknowledged. The said Appeal has

been assigned Appeal No. 30/2024(SC)DGST.Please cite/quote the above Appeal number,

for any future correspondence/references.

2. I am directed to intimate that the appeal is posted for personal hearing before the
Commissioner (Appeals-ll),7'h Floor, GST Bhavan, Basheerbagh, Hyderabad-500004 on

2'l .05.2024 at 11 :30 Hrs.

4. lt is also requested to submit soft copy of statement of facts and Grounds of Appeal

(in word format) to this office e-mail id:hydappeals.two@g mail.com

Yours ithfully,

SUPERINTEN NT

The Additional commissioner of central Tax, secunderabad GST Commissionerate,

GST Bhavan, LB Stadium Road, Basheerbagh' Hyderabad
CoDv to:

Villa Orchids LLP, 2nd Floor, 5-4-18713 and 4, Soham Mansion, M.G Road'

cunderabad, Telangana-500003 (alongwi th duplicate copy of the appeal)- You

are requested to submit a memorandurn of Cross Objections it any, verified in the prescribed

manner. OtheMise, it would be presumed that the respondent does not have any comments

to offer and the matter will be decided based on the material/evidence available on records

o
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SECI'I{DERABAD GST DTVISION, SECUND
SALIKE SENATE, D. o:24-416 &417, RT.DIGO

ROAD, SECUNDERABAD- 5OO OO3

Phone 79O1243130 E-mail- cg6t.secdlv@gov.lD

O.C. No.: 26812024

IO
The Commissioner of Central Tax (Appeals-Il),
GST Bhavan, L.B. Stadium Road, Basheerbagh,
Hyderabad - 500 004.

TAX,

3tiu T

R. SirTl9rlllA i:l,wANA

q8.".#

Qraia Dated: 2s-o4-2o24

Sub:- GST - Department Appeal against Order-in-Original No. g3l2o2?-14-
SEC-ADJN-ADC(GST) dated 01.11.2023 passed by the Addidiolal
Commissioner of Centra-l Tax, Secunderabad GST Commissionerate,i in
the case of M/s. VILLA ORCHIDS LLP- Regarding'

I have been authorized by the Commissioner of Central Tax, Secunderabad GST

Commissionerate under Section 1O7 (21 of the CGST Act, 2O!7 to file an appeal before

The commissioner of central Tax (Appeals-ll), Hyderabad against order-in-original
33/2O23-24-SEC-ADJN-ADC(GST) dated 01.11.2023 passed by the Additional
commissioner of central Tax, Secunderabad GST Division in the case of M/s. VILiL,{

ORCHIDS LLP -2rrd Floor, 5-4-187 l3 Arld4, Soham Maasion, M.G Road, Secunderabad,

Rangareddy, Telangana, 5OOOO3.

2. In view of the above, I am enclosing herewith Appeal in Form ,{PL-03, Stategnfnt

of Facts, Grou4ds of Appeal along with a copy of Review order/Authorisation |etlten
bearing No. RwIEW ORDER NO. Og12O24-25-CST(OIOI, dated 19.04.2024 passbd'by

the Commissioner of Central Tax, Secunderabad GST Commissionerate, Hyderdbdd,

Copy of the Order-in-Originat No.33/2O23-24-SDC-ADJN-ADC(GST) dated 01.11.p023
passed by the Additional commissioner of central Tax, Secunderabad GST Division,

along with all the relevant documents in duplicate.

Yours faithfullY/ onU-Or Vn@--
Encl: As above 7P z-avtxz'ril);'

(3IR.SffiRTqUD / (R. SATYANARAYANA)

SdItl-<F' 3{fgffi/Assistant Commissioner

fuirflfql-( qu-gdl Secunderabad Division

Copy submitted to:

1. The Commissioner of Central Tax, SecunderabaJE$f .Cotn rniil*l"n. *Setg,. FSh
Bhavan, L.B. Stadium Road, Basheerbagh, Hyderqpg{.. // Attni Suidf'--,-

Secundere'oeJ G3T Divi
fracror=/l,lyderabad 'lt

(Review)/ /
Page 1of 2
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O.r.FICE OF THE ASSISTA T COMMISSIONER OT

I / Attn: Supdt (Appeals-ll)/ /

Sir,



2. The Additional commissioner(Adjudication) of centrar rax, Secunderabad GSTCommissionerate, GST Bhavan, L.B. Stadium Road, Basheert"gt , Hy:j*16"6// By Name: Supdt (Adjudic at/,Lonl / /
Copy to:

1. The Superintenden
information.

Oflice Copy.

t, Ramgopalpet -I Range, Secunderabad GST Division _ for

Page 2 of 2



BEFORE THE COMMISSIONER OF CENTRAL TAX,
(APPEALS-U) COMMISSIONERATE, HYDERABAD

Vs

M/s.VILLA ORCHIDS LLP,
2nd Floor, 5-4-187 /3 arrd 4, Soham Mansion, M.G Road,
Secunderabad, Telangala, 5OOO03

INDE:I(

Appellant

Respondent

sl.
No.

Brief Description of the Document Page
From To

1 01 01
c Statement of Facts and Grounds of Appe4 06
a REVIEI[I ORDER NO. O8/2O24-25-GST

(OIO), dated L9.O4.2O24 passed by the
Commissioner of Central Tax,
Secunderabad GST Commissionerate,
H derabad.

07 11

Order-ln-Origiaal No. 3312O23-24-SE,C'
ADJN-ADC(GST) (GsT-AdJn.l dated
O1.11.2023 passed by the Assistant
Commissioner of Centra.l Tax, Secunderabad
GST Division, Secunderabad GST Division.

61

Assistant/Deputy Commlssloner of Central Tax'
Secunderabad Dlvlsion, Sallke Senate,
1st Floor, D. No. 2-4-416 & 417,
Ramgopalpet, MG Road, Secunderabad 500003

Form No. APL -03
o2

4.

t2



GST APL-O3

lsEE RrrLE 1O9 OF CGST RULES 2011
AppUc. tlo! to ths Appellete Authorlty undet sub-Sectlon (2) ofs.ctlol 107

De signatjon: Assistant C
GST Division.

Jurisdiction: Secundelabad GST
CooEissionerate.
State/ Center: Center
NaEe of the State: Telangarga

ame

Name and desigration of the appellant

2 emporaryN

Order-in-Original No.33/2023-24-ADJN (GOrder No. & Date3

Secunderabad GST ComEissionerate,
cST Bhava!, LB Stadium Road,

Bashee.bagh,
Hyderabad - 500 004

ener

4
Designation ard adress of the ofrcer
passing the order appealed against

ot.t t.20235
Date of Communication of the order
appealed against

Order-in-Original No.33/2023-24-ADJN (GST-Adjn.) dated 01.1 1.20236 Detajls of the case under dispute

(i) Non payment of GST under RCM on Brokerage/CoEEission paid
on unregistered persons; (ii)

Interest on delayed fiIing of GSTR-3B returns fo! the months of Jul-
2ol7,Aug-2017 and Oct-2017i (in) Non-
paJrEent of GST on advances received in FY 2017- 18 arrd 2018-19;
(iv) heligible ITC availed during t}!e FY 2018- 19.

storied residential building; Construction of Res. Complex; works
Contract Services

S ng ing or mun ng or muon sery
(ii) Description and classification ofgoods
or services tr dispute

Itoute

Penalty upto Rs. 25,OOO/- under Section 125 of the CCST Act, 2017 in
respect of interest on delayed filing of GSTR-3B Retums for tlle montis
of Jul-2017,Au9-2017 and Oct-2017

(iv) Amount under dispute

7

8
ayer

Penalty upto Rs. 25,OOO/- under Section 125 of the CGST Act, 2017 ir
respect of interest on delayed fling of GSTR-3B Returns for tlle months
of Jul-20 17,Aug-2017 slld Oct-2017

10
Amourt of demard in dispute, if any

E
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SIGNATURE
3ry2"A&r-t\1

?lv I

orl2Y
(R.SATYANARAYANA)

Assistant CotrrrBissioner of Central Tax

secundsqllds&*$Hqur
B. SATYANARAYANA

EErf6 3{iqaEiAss:sta;tt Co:imissioner
ffit a;/C:ntrat Tax

Rris'-=l== .,.'r i.-r -3 fu
Secunderabacl CeT Division

tq?rdrE/Hyderabad

o
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(i) Brief issue ofthe case under dispute

EnclosedStateEent of facts
Enclosed
Enclosed9

PI,,ACE: HYDERABAD
DATET 23.04.2024



M/s. MLIzt ORCHIDS LLP, 2ND FLOOR, 5-4-t8Z/3 AND 4, SOHAM

MANSION, M.G ROAD, SECUNDERABAD, Rangareddy, Telangana, 5OOOO3

(hereinafter referred to as "the taxpayer') having GST Registration No.

36AANFG4817CLZH tn business supply of construction of residentia-l complex

service falling under SAC 99541 I of GST TariIL

2. GST Audit was conducted on the records of the tax payer for the period July,
2OL7 to March, 2019 and certain discrepancies were noticed as below:

(i) Non-pa5rment of GST under RCM on Brokerage/Commission paid on

unregistered persons;

Interest on delayed hling of GSTR-3B retums for the months of July, 2017,

August, 2017 al:d, October, 2077;

Non-payment oTGST on advances received in FY 2017-18 and 2018-19;

Ineligible ITC availed during the FY 2018-19

(ii)

(iii)

(i")

2.1. Therefore, a Show Cause Notice vide SCN vide C. No. V/0I/GST/78/2O2O-
GR.12/CIR-I dated 05.01.2022 was issued proposing the following demands:

(il Demand ofRs. 3,060/ - under the prouisions of Section 74(1) ofthe
CGST/ TGST Act,2O17 along tuith Interest u/ s 50(3) of the

CGST/ TGST Act, 2017 and Penaltg in terms of Section 122(2)(b)

read uith Section 74(1) of the CGST/ TGST Act,2017;

Interest of Rs.827/ - u/ s 50 of the CGST Act, 2017;

Penaltg u/ s 125(5) of tle CGST Act, 2O17;

Demand of Rs.3,19,85,690/ - under the prouisions of Section 74(1)

of the CGST/ TGST Act,2017 along uith Interest u/s 5O of tLLe

CGST/ TGST Act, 2O17 and Penaltg in terms of Section 122(2)(b)

read with Section 74(1) of the CGST/ TGST Act,2017;

Demand. of Rs.44,51,756/ - under the prouisions of Section 74(1)

of the CGST/ TGST Ad,2017 along with Interest u/s 50 of the

CGST/ TGST Act, 2017 and Penaltg in terms of Section 122(2)(b)

read with Section 74(1) of tlLe CGST/ TGST Act,2O17

(ii)

(iiil

(iu)

(u)

2.2. The Adjudicating Authority vide the impugned Order-in-Origina-l discussed

each issue separately. The observations of Adjudicating Authority in respect of each

issue are briefed as under:

Page 1 of 2
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iv. Inelisible ITC availed durins the FY 2017-18:

The adjudicating authority conlirmed demand of Rs.44,51,756/- under the

provisions of Section 74 of the CGST/ TGST Act,2017. Th.e adjudicating authority

confirmed Interest u/s 50 of CGST/TGST Act,2Ol7 arrd imposed Penalty of Rs.

44,51,7561- in terms of Section 122(2)(bl read with Section 74(1) of the

CGST/TGST Act,2017.

2.3. The impugrred Order-in-Original appears to be not legal and proper to t}le

extent of dropping the Interest demand of Rs.827/- and dropping the penalty

proposed u/s 125 ofthe CGST/TGSTAct,2017.

Page 2 of 2

@

l. Non-oanment of GST under RQM on Brokeraqe/Commlssion_pald on

unreglstered Dersolrs:

The Adjudicating Authority confi"rmed demand of Rs.3,06O/- under the

provisions of Section 74 of the CGST/ TGST Act,2017 ar,.d ordered for appropriation

of Rs.3,060/- paid by taxpayer vide DRC-03. The adjudicating authority also

confirmed Interest u/s 50 of CGST/TGST Act, 2Ol7 and Imposed penalty of

Rs.3,060/- in terms of Section 122,2\(bl read with Section 74 of the CGST/ TGST

Act,2017.

il. Interest on delaved flllne of GSTR-3B returns for the months of Julv.

2O17. Aueust. 2O17 and October. 2017:

The adjudicating authority dropped the demand of Interest of Rs.827/-

u/s 50 of the CGST Act, 2077 as the same was paid by taxpayer vide DRC-O3 dated

19.12.2022 and a-lso dropped penalty proposed u/s 125 of the CGST Act,2017.

iil. Non-pavment of GST on advances recelved ln FY 2O17-18 & 2O18-19:

The Adjudicating Authority confrrmed demand of Rs.3,19,85,690/- under

the provisions of Section 74 of the CGST/ TGST Act,2017. The adjudicating

authority also confrrmed Interest u/s 50 of the CGST/TGST Act,2Ol7 and imposed

Penalty of Rs.3,19,85;690/- in terms of Section 122(2\lb\ read with Section 74 of

the CGST?GST Act,2017.



GROUNDS OF APPEAL

3.1. The impugned Order-in-Original No.33/2023-24-SEC-ADJN-

ADC(GST) dated 01.11.2023 passed by the Adjudicating Authority to the

extent of dropping the demand of interest of Rs. 827/- and dropping the

penalty proposed u/s 125 of the CGST/TGST Act, 2017 does not appear to

be legal and proper for the following reasons:

3.2.1 The impugned Show Cause Notice proposed for demand of

interest of Rs.827/ - on tax (cash) paid belatedly due to delayed liling of GSTR-

38 returns for the months of July, 2017, August , 2Ol7 and Oct., 20 17. Vide

the impugned Order-In-Original, the Adjudicating Authority found that the

taxpayer has paid the said interest of Rs.827/- vide DRC-03 dated

L9.12.2O22. However, the Adjudicating Authority dropped the demand of

interest of Rs.827 l- without confirming the demand as proposed in the

impugned Show Cause Notice and thereby appropriating the interest paid by

the taxpayer vide DRC-03 dated 19.12.2022 towards the said interest, which

appears to be not legal and proper.

3.3 Penaltu proposedu/s 725 of tlw CGSTAct,2Ol7:

3.3.1 Whereas the adjudicating authority dropped penalty proposed in

the impugned Show Cause Notice under Section 125 of the CGST Act, 2017

holding that the taxpayer was already been penalized under Section 74 of tl:.e

CGST Act, 2Ol7 and the grounds of imposition of said penalty were not

mentioned in the impugned Show Cause Notice. However, Para 2(ii) of Page-S

of the impugned Order-In-Original is reproduced below:

'Rate of Interest prescribed @19o/o for Sub-Section (1) of Section 50 of the
CGST Act, 2017 uide Notification No. 13/ 2017- Central Tax, dated the 29th

June, 2017. The taxpager is liable to pag interest amount of Rs.B27/-
under Section 5O along with applicable penaltg under Section 125(5) of the
CGST Act, 2017."

@

3.2 Interest on 4elaAed .fiting o.f GSTR-3B retums for the months of Julu,

2017, August, 2017 and October. 2017:



3.9.2 Whereas it appears from Para 2(ii) of Page-S of the impugned Order-

In-Original that the penalty is related to non-payment of interest on belated

payment of tax (cash) due to delayed filing of GSTR-3B returns.

3.3.3. Whereas penalty under Section 74 of the CGST Act, 2017 was

imposed by the Adjudicating Authority on issues namely Non-pagment of GST

under RCM on Brokerage/ Commission paid on unregistered persons, Non'

paAment of GST on aduances receiued in FY 2017-18 and 2018-19' Ineligible

ITC auailed during tle FY 2018-19, which appears to be not related to the

issue on which penalty under Section 125 of the CGST Act, 2017 was

proposed. Hence, it appears that the adjudicating authority had erred to the

extent of dropping the penalty under Section 125 of the CGST Act, 2017. To

this extent also the impugned Order-ln-Original appears to be not legal and

proper.

3.4 In view of the above, an appeal against the impugned Order-in-Original

is required to be preferred with the Commissioner (Appeals-Il), Office of the

commissioner of central Tax (Appeals-Il) Hyderabad for the reasons detailed

in the Grounds ofAppeal herein above.

Based on the above grounds, the Appellant prays that the Appellate

Authority may be pleased to decide:

1 set aside the impugned Orderln-Original to the extent of

dropping the demand of Interest of Rs.827 /- under Section 50

of the CGST Act,2Ol7 and dropping the penalty proposed under
Section 125 of the CGST Act,2017, in view of the reasons cited

supra;

confirm the demand of Rs.827/ - under Section 50 of the

CGST/TGST Act,2077 as proposed in the Show Cause Notice

and appropriate the same already paid the taxPayer;

impose the penalty under Section 125 of the CGST/TGST Act,

2017, as proposed in the impugned Show Cause Notice for non-

11
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paymen
delayed
supra;

lV. Pass any such other orders as deeme

t of interest on belated payment of tax (cash) due to

Iiling of GST-38 returns, in view of the reasons cited

d lit.

v@'
Signature

A .f\ oqt2

of the Appellan

2lr:\\z\

3{rE. erlurorrgrE[gJ
R. SATYANARAYANA

i-.rt# snu--*rlf.se : : h:rt C oir :n issio ner- -l:;d, r.l r..,Tice:t;el Tax

vERrFrcArron ur;m:;l_E:}ffi|1
8qr-ir' {/ l--i YCI c ralr ad

I, R.SATYANARAYANA, the Appellant, do hereby declare that what is stated

above is true to the best of my information and belief'

Verified today, the 23'd day ol April,2024

Place: Hyderabad'

2*l

-s'w lr\
Signature of the APPellant

1

3il-€. Srgargrqul
R- SATV.ANARAYANA

$rrq; :ir{tri.{ssi stant Coml:issioner- i# E=i Central Tax
ftItifi"1=- uii 

".:i 
-i} q56

Secund era'c;d L-'3T Division
BE*rer=/ i-iYCerebac

lrl'..



GEXCOM/REV/GST/OIO / 7 593 / ZOZ{.REV.O / O CON,I14R-CGST.SECUNDERABAD l/1914A32/2021

GExCO M/REv/GST/OlO n 593 |ZO2+REV -Olo CO MMR-CGST.SECU N DERAsAD Dated:.04,2024

REVTEW ORpER NO.O8/2O24-25-GST (OrO)
(passed by the Commlssioner of Central Tax, Central Exclee and
Servlce Tax, SecunderabEd GST Commissionerate, Hyderabadt

Sub: Review of Order-in-Original No. 33 /2O23-24-SEC-
ADJN-ADC(GST) dated Ot.ll.2023 passed by the Additional
Commissioner of Central Tax, Secunderabad GST Division

in the case of M/s. VILLA ORCHIDS LLP - Review Order
under Section t0r,rf 

".t_,1" 
CGST Act, 2Ol7 - issued.

Whereas, in exercise of the powers conferred under Section 107(2)

of the CGST Acl, 2077 , I, the undersigned, have called for hnd examined
the records relating to OIO No. 33/2023-24-SEC-ADJN-ADC(GST) dated
01,11.2023 passed by the Additional Commissioner of Central Tax,
Secunderanad GST Commissionerate in the case of M/s. VILLA ORCHIDS
LLP, 2ND FLOOR, 5-4-187 13 AND 4, SOHAM MANSTONI M.c ROAD,
SECUNDERABAD, Rangareddy, Telangana, 500003 for the purpose of
satisfying myself as to the legality and propriety of the said Order.

2. BRIEF FACTS OFTHE CASE:

2.1. M/s. VILLA ORCHIDS LLP, 2ND FLOOR, 5-4-187 l3 AND 4, SOHAM
MANSION, M.G ROAD, SECUNDERABAD, Rangareddy, Telangana, 500003
(hereinafter referred to as "the taxpayer") having GST Registration No.

36AANFG4817CIZH in business supply of construction
complex service falling under SAC 995411 of GST Tariff.

2.2. GST Audit was conducted on the records of the taxl payer for the
period July, 2Ol7 to March, 2Al9 and certain discrepancieS were noticed
as below:

i. Non-pa5rment of GST under RCM on Brokerage/Commlssion paid on
unregistered persons;

ii. Interist on delayed filing of GSTR-3B returns for the months of July,
20 17, August , 2017 and. October, 20 17;

of residential

irdq-6r, *-*qs€su@ vit-+ro* urgmor arafoa
OFFICE OF THE COMMISSIONER OF CENTRAL TAX & CENTRAL EXCISE

ft li;<n-o<ffi engmrdq,ffi ffi ,g+ffi ts,
SECUNDERABAD GST COMMISSIONERATE, GST BHAWAN, L.B. STADIUM ROAD,

cih€rq,t{rrsrs easHEERBAcH, HYDERABAD - 5oo 004.
Ph. No.: 040-23231486 Email id: cgst.seccomm@gov.in

l
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GExcoM/REv/GSTlol o / 7 5s 3 / 2o21-REv -O / o coMr'lR-cGST-SEcUNDERABAD

iii. Non-pa5rment of GST on advances received in FY 2017-18 and 2018-

19;
iv. Ineligible ITC availed during the FY 2018-19

2.3. Therefore, a Show Cause Notice vide SCN vide C' No'

V/01/GST/78l2020-GR.12lCIR-I dated 05'Ot'2022 was issued

proposing the following demands:

i. Demand of Rs. 3,060/- under the prouisions of Section 74(1) of the

CGST/TGST Act,2017 along utith Interest u/ s 5o(3) of the CGST/TGST

Act,20lTand.PenaltyintermsofSectionl22(2)(b)readwithSection
7a0 of the CGST/TGST Act,2o17;

ii. Interest of Rs.827/ - u/ s 50 of the CGST Act' 2017;

iii. PenattA u/s 125(5) of the CGST Act' 2017;

iv. Demand of Rs.3,19,85,69O/ - under the proui'sions of Section 7a(1) of

the CGST/TGST Act,2017 along tuith Interest u/ s 50 of

I\eCGST/TGST Act, 2017 and Penaltg in terms of Sectton 122(2)(b)

read ruith Section 7a(1) of the CGST/TGST Act,2O17;

t. Demand of Rs. 44, 5 1,7 56 / - under the proubiorts of Sectton 7 4 ( 1 ) of the

CGST/TGST Act,2017 along rttith Interest u/s 50 of the CGST/TGST

Act,2olTandPenaltgintermsofsectionl22(2)(b)readwithSection
7a(1) of the CGST/TGST Act,2017

2.4.TheAdjudicatingAuthorityvidetheimpugnedorder-in.original
discussed each issue separately. The observations of Adjudicating

Authority in respect of each issue are briefed as under:

i, Non-oayment of GST under RCM on Brokerage/Commleslon

Dald on unreglstered Dersons:
The Adjudicating Authority conlirmed demand of Rs'3,060/-

undertheprovisionsofSectionT4oflheCGsT/TGSTAct,2017and
ordered for appropriation of Rs.3,060/- paid by taxpayer vide DRC-03'

The adjudicating authorit5r also confirmed Interest u/s 50 of CGST/TGST

Act,2017andImposedpenaltyofRs.3,060/-intermsofSectionl22(2)
(b) read with Section 74 of the CGST/TGST Act,2017'

July. 2O17. August. 2O17 and October. 2017:

The adjudicating authority dropped the demand of Interest of

Rs.827/- u/s 50 of the CGST Act, 2Ol7 as the same was paid by

taxpayer vide DRC-03 dated 19.72.2022 ard also dropped penalty

l/1911E32/20?1



GEXCON4/REV/GST/OIO / 7 593 / 2O21.REV.O / O COMI\4R.CGST-SECUNDERABAD

proposed u/s 125 ofthe CGST Act,2Ol7.

2018-19:
THI ad;uaicating Authority confirmed demand of Rs )19,85,690 /-

44,51,756/-

l/191aE12/?O?4

d

under the provisions of Section 74 of the CGST/ TGST Act,2017. The
adjudicating authority also confirmed Interest u/s 50 of the CGST/TGST

Act, 2077 and imposed Penalty of Rs.3,19,85,6901- in terms of Section

r22(21(bl read with Section 74 of the CGST/TGST Act,2017.

iv. Iririiigible ITC availed during the FY 2O17-18:
The adjudicating authority confirmed demand of Rs

under the provisions of Section 74 of tlre CGST/ TGST 4ct,2017. The
adjudicating authority confirmed Interest u/s 50 of CGS|I/TGST Act,

2OL7 atd imposed Penalty of Rs. 44,51,756/- in terms of Section 122(2)

(b) read with Sectibn 74(l) of the CGST/TCST Act,2O17.

2.5. The impugned Order-in-Originai appears to be not legal and
proper to the extent of dropping the Interest demand of Rs:827/- and
dropping the penalty proposed u/s 125 ofthe CGST/TGST Act, 2017.

3.1. The impugned Order-in-Original No.3312023-24-SEC-ADJN-

ADC(GST) dated 01.11.2023 passed by the Adjudicating Authority to the
extent of dropping the demand of interest of Rs. 827/- and dropping the
penalty proposed u/s 125 of the CGST/TGST Act, 2017 do

to be legal and proper for the following reasons:

not appear

3.2 r
JulU. 20 I 7. August. 20 1 7 and October. 20 1 7:

l

3.2,;7 The impugned Show Cause Notice proposed for demand of
interest of Rs.827/- on tax (cash) paid belatedly due to delayed filing of
GSTR-3B returns for the months of July, 2017, August, 2017 and Oct.,

2017. Vide the impugned Order-ln-Original, the Adjudicating Authority
found that the taxpayer has paid the said interest ofRs.827/i vide DRC-03

dated 19.12.2022. However, the Adjudicating Authoritg dropped the

demand 6f interest of Rs.827/- without conflrming ttiE ,demand as

proposed in the impugned Show Cause Notice and thereby appropriating
the interest paid by the taxpayer vide DRC-03 dated 19.12;2022 towards
the said interest, which appears to be not legal and proper.

iii. Non-oavment of GST on advances recelved in FY 2017-18 &

3. GROUNDS OF APPEAL:
ll
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3.3.1 Whereas the adjudicating authority dropped penalty proposed in
the impugned Show Cause Notice under Section 125 of the CGST Act,

2017 holding that the taxpayer was already been penalized under Section
74 of lhe CGST Act, 2Ol7 and, the grounds of imposition of said penalty

were not mentioned in the impugned Show Cause Notice. However, Para

2(ii) of Page-S of the impugned Order-In-Original is reproduced below:

" Rate of Interest prescibed @18o/o for Sub-Sectton (1) of Section 50 of
the CGST Act, 2017 uide Notification No. 13/2017- Central Tax, dated
the 29th June, 2017. The taxpager is liabte to pag interest amount of
Rs.B27/- under Section 50 along with applicable penaltg under Section
125(5) of the CGSTAct,2017."

3.3.2 Whereas it appears from Para 2(ii) of Page-S of the impugned
Order-In-Original that the penalty is related to non-payment of interest on

belated payment of tax (cash) due to delayed filing of GSTR-3B returns.

3.3.3. Whereas penalty under Section 74 of lhe CGST Act, 2017 was

imposed by the Adjudicating Authority on issues namely Non-pagment of
GST under RCM on Brokerage/ Commi,ssion paid on unregistered persons,

Non-pagment of GST on aduances receiued in FY 2017-18 and 2018-19,

Ineligible ITC auailed duing the FY 2018-19, which appears to be not
related to the issue on which penalty under Section 125 of the CGST Act,

2017 was proposed. Hence, it appears that the adjudicating authority had
erred to the extent of dropping the penalty under Section 125 of the CGST

Act, 2Ol7 . To this extent also the impugned Order-In-Original appears to
be not legal and proper.

3 . 4 In view of the above, an appeal against the impugned Order-in-
Original is required to be preferred with the Commissioner (Appeals-Il),

Office of the Commissioner of Central Tax (Appeals-Il) Hyderabad for the
reasons detailed in the Grounds of Appeal herein above.

ORDER

4. In view of the foregoing, the Assistant Commissioner of Central Tax,

Secunderabad GST Division, Secunderabad GST Commissionerate, is

hereby directed to make a prayer before the Commissioner (Appeals-ll),

Ofhce of the Commissioner of Central Tax (Appeals-Il) Hyderabad within
the stipulated time as prescribed under law for correct determination of

@
3.3 PenaltV proposed u/s 125 of the CGSTAct,2O17:

l/1911E3?/2o21
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the following points arising out of the said Order-ln-Ori

l/1914E32/2021

an Order passed under Section 107(11)

Copnmissioner (Appeals-Il), Office of the
(Appeals-II) Hyderabad should:

; whether, by
of the CGST 4ct,2017, the

Commissioner of Central Tax

lt

set aside the impugned Order-ln-Original to the extent of dropping
the demand of Interest of Rs.827 /- under Section 50 of the CGST
Act, 2077 and dropping the penalty proposed under Section 125 of
the CGST Act,2O 77 , in view of the reasons cited supra;

confirm the demand of Rs.827/- under Section 50 of the
CGS-T/TGST Act, 2Ol7 as proposed in the Show Cause Notice and
appropriate the same since already paid by the taxpayer;

impose the penalty under Section 125 of the CGST/TGST Act,2Ol7,
as proposed in the impugned Show Cause Notice for non-payment of
interest on belated paJment of tax (cash) due to delayed filing of GST-
38 returns, in view of the reasons cited supra;

or

Pass any such other orders as deemed fit.

lll

To
The Assis
Secunder
Secunder

Signed by
Rarnesh l(u
Dat

ar R.arnan
4:48:.16

COMM R
SECUNDERABAD GST

COMMISSIONERATE
i

fant Commissioner of Central Tax,
abad CGST Division,
abad GST Commissionerate.

w
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lvith the relevant documents, eithe;
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decision or order appealed against
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acknowledgement, indicating appeal
number sha-lI be issued thereafter
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authorized by him in this behalf:

Provided that rvhere the cerriired
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.As pcr Rulc 1O8 (3) of thc CGST
Rul es, 2OL7 a certified copy of the
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Subject: GST - Short/ Nonpayment ol OST under Reverse Charge
Mechanism and irregular Input Tax Credit (ITC) during the
periocl from July, 2OI7 to March, 2019 in terms of the
provisions of the CGST Act, 2OtZ by M/s. VILLA ORCHIDS
LLP, Secunderabad, GISTIN: 36AANFG4g|?CIZH_ Igsue of
Order ln Original- Reg.

IIITR,OI}UCTIOIT:

M/s. VILLA ORCHIDS LLp, 2*o Floor,S-4_ tg7 | S and 4, Soham Mansion,
M'G.Road, ecunderabad, Hyderabad rerangaana-sooooa. (hereinafter called
''the taxpayer| are dealers engaged in the business of supply of constrirction
of Residential complex service falllng under sAc 99s41r of GST Tariff of
India a-nd holders of GISTTN: 36AANFG48lz clzH with effeet from
ol.o7.2oL7. The taxpayer has t'iled GST Returns including Annual returnB
for the year 2Ot7-tB (July, 2017 ro March, ?O181 to 20lg_19.

BRIEF FACTS OF TIIE CASE:
2. Auciit on rhe GST accourlls oi the taxrra.vcr has been conducted by the
Superintendents of Central Tax, Group- 12, C.ircle_I of Audit-I
Commissioncrate for the year z}t7-lg I July, 2OlT to March, 20lgl to
2018-ls and the folowing observations rvere noticed and communicated to
the ta-x payer vide the Finar Audit Report No.gls /2020-21-GST dated
I 1.06.2021 iseued by the Assistant Commissioner, Audit II, Circle_I:

{U l{on-pa5rmeat of eST under RCM on gro kerage,t Cornurlsrton pald
to unregietercd pcrsons (Rs,3o6o/-t: on scrutiny of GST Returns with
Balance shea and Ledgers, it was observed that the taxpayer has not
discharged rax of Rs.3,o60/- on payment made to un-registered person'
under RCM for the period or.07.ror7 to rz.ro.zorz as per Notifrcation
No.8/20r7- centrar rax Rate Dt.?8.06.2017. The details are as under:

Taxable Valre (RsJ cGST@Jg% 9/o Total GST payable

850C) 765 765 r530

8500

Total

SGSMonth

Jul,l7

Aug,17 765 1530765

1530 1530 30601700

Page 3 of -iO
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The tax liabilitv vests ol1 tlrt- t.r,\t1,r1r.,(.1. r-rnclcr RCI\t on pnrr-hirscs liom
unregistered dealers in tcrrns of Stuion !r (+) of thc CIGST Act, 2C)17, nhichprescribes as follou's:

"9, Leug and collec,tion.
(4) The Couemmenl mdA, ot *te recommend.dtions af lhe Council. bu
notificatiort. spect'g a class ttf registeretl tr)ersons ruho sl.rall, f, nrpra-i1
supplg af specified categoies of r700d.s or .sennces or both receiuerr fr.om an
supplrer, paa the tax on rsuerse charge basis as the recipient of srtch
unregistered suppry a,f goods or senrr'ces or both, and a$ the prouisians of thisAd slnll apptg to such recipient as if he k the person riabte for paging the tax
in relation lo such suppty o.f goods or s€n rces or both,
During the period rtonr 01.07.20i7 to 12.10.2017. in respect of purchases
from unrcgistcrcd rlc:rlcrs. thc ta_rprar e r [irs nut paid CST i1 collravcntiol
of SecLion 9 gl of the CCST AcL, :Ot 7 read *,ith Notificatio. No.0812017_Central Tax (Rate) .atetl 20.06.2017 as ;rmen.ed by Notifica{ion
No.38/2017-Cenrral Tax (Rarel dated 13.10.2012 issuecl by the Govemmenrunder Section 9(4). Therefore, the tax amount of ns,S,OeO/- (CGST:Rs.
1,530/- (+) SGST:Rs. 1.530/-) along rrirh applicable interest ancr applir:able
penalty arc recoverabrc frorn tirc ta-\Fa!'cr lincler section 7a ( r ) . section 5{.)
and Section 74 (1) of respet:tivell. of tlrc CGS,.l Acr, 2017.

{ul Interost for delayed flltng of csrR-sB reto'.8 for the months of,Itly, 2OlT, August, 2OLT and October, 2Ol?: On verihcation of GSTR_BF
retLrfns liled by the parti'. it rras obsenecr that there is a <reray in filing of
GSTR-3B returlls for tlre l\,lonrhs ,lrrh,, 201 7. ALtqLlst,2O l7 ancl (lctober
2017 as detailed hcrcunclcr:

Cash paid in
Rs.

Due date Filed date i Delay Intcrest @ 18%
payable

02.o9.2At7 .5 466

03. 10.2017 ' 13 308

17.12.2017 , 27 53

Totalr 827

Interest liability is concurrent rr,ith tax liabilitv on the ta-xpa1-er in terms of
Section 50 of the CGST Act, 2017 u,hrch rcads as under:

Seclion 50, Interest on elelaged payment of ta-r. -

I

I\,lonth

Jul-17 25.O8.2017

Aug-17

Oct-I7

188774

48092

4008

2A.O5.20t7

20.11.2017

Page .l of50



{1) Euery person who is liable to pay t c in dccordance raith the prouisiotts of
this Act or ttw rules made thereunder, but faits ta pag the tax or otn7 paft
thereof to the Gouemment utithin the period, prescribed, shall for the peiod for
which the tax or anV po,rt tlereof remains unpaid., por]g, on his oun, intercst at
such rate, not exceeding eighteen per cent., cts m.ag be rwtiftcd bg the
Couemment on the recotnrnenrlatrion.s of the Council.

Rate of interesr prescribed @_)18% for sub-section (r) of section s0 of the
CGST Act, 2al7 id'e Notification No. r 3/2017 - central rax, dated the 28th
June, 2o17. The tax payer is liable to pay intercst amount of F.s,g2T /-
under section 5o along with applicable penalty under section 12s(s) of
CGST Act-2017.

llll Non-paymeat of Gaf on Advanccg rceclytd ln Ff,2Ol?_Ig eod
20l8-l9r As per Section 13 ofCGST trrct,2OL7, reproduccd below:
Sedion 13. Ttme of strpplg of seruices.

{1) The liabilitg to paA tax on seruices shall anse at the time of sttpplg, as

detennined in accord.ance with the prouisrons o/ fhis sectioru

(2) The time of supply of seruixs shail be the earriest of ilre forlouing dates,
namclg:

{i) tle date of issue of invoie bg the supptier, if tte invoire ise,ed within
the period prescribed under sub sectiott (2) of section 3I or the date of
receipt of payment, whiclever is earlier; or

(ii) the datc of prouision of seruie, if the inuoire is not r:ssued utithin thc
period ptzsoibed un!1r. sub-section (2) of sedian Sj or tlu date ofreeipt oJ payment, whicheuer is earlier;

The details are as under:

Descri tion 20L7-t8
SALES AS PER P&L

2018-r9 Total
198345402 204489452 402834854

TURNOVER AS PER OSTR o(- 206{65103 413066490
AMoU NTS RECEIVEI) THRoU G It C UIJS I t5714926 298469294 415184220

!{oN-GST /EXEMPTED 2AL7-tA 2018-19 TotaI
144185500
378 t 302

22s7500 146443000
82261636 9104D938

2374859s8

SUPPLY e of Land
T.cxABLE surelv ltNcr.uoiltc TA\ )i r
Constructrott Ser"pice
Total

During tie period 2OlT- lB and 2Ol8-19, it was observed t]'at the taxpayer
has received a' a*ount of Rs.4 r ,s r ,g 4,220 I - through cheques. out of this

Page 5 ol50
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amount, the taxpayer has paid tax on the taxable value of Rs.7, TI,SS,A3Z/-
at the rate of 18q/o. The tarpayer has claimed Rs. 14,64,43,000/- towards
exempted sales (sare r:f Land). Thus the taxpayer has not paid r,x or the
differentia-l T\rnover of Rs.17.7tr.9g,ig2t- rr{rich
8s. 1,59,92,845/ -(CGST (O9o/n) ar.r<t Rs. 1..59,92,84S/-
details are as under:

rvorked out to
(scST @B%). tlre

41,51,84,220Total receipts during FY 2|tz- 18 and 2Ot8-19

FY 2017- 18 arrd z0t&-tg 14,64,43"000

Tax already paid during 2017- 18 and 2O18-t9 9,to,42,938(including tax) taxable value Rs.7,71,55,O32 /-
Differential amount for Construction service

I(IST

85066s so87976

70696 7313854

over and above of 779969

Invoice raised during
against Sale of land.

In vieu' of the abo'e, ti.rc: r;:x pa.1:1'1- i* liable to pa)' t.L.\i ar,oLrr.rt i-e.,
CGST:Rs.1,59,92,5451- q1i!i% anct SIIST Rs. 1.59,92,g45/, r.ri9% on raxable
value of Rs.17,76,98,282rr- along r.r,i th applicable interest ar:d penalg u,der
section 74 (1), section s0 a,d section 74 (l) of respecti,ely of the GGST Act.
2017.

ttt l raetgible rrc availed durlng the Fy-iol8-19: During audit of the
records of the taxpayer for the period from April, 2olg to March, 2019, it
appeared that the taxpayer has wrongry craimed Input Tax credit to the
extert of Rs.44,51,756/- (Rs.22,25,878/- of CGST, 22,2F.,875/- of SGST).
The said irregular ITC is recoverable along with interest and penalt5r r.rnder
$ection 5O and T4 of the C*ST Act, 20tT, SGST Act, 2Ol? and rhe said
provisions of the CGST Acr -2017.
Description

Net excess ITC

17,76,98,2A2

CGST SCST

GSTR.2A
10.12.211
2018-19

ard shown @Tab-6E and Tab-8Et

GSTR.3B ftlRctu s ITC laia ed,T]

(Dynamic
Grand Total

as on
for FY

5087976

7313854

Total ITC

11026517

14698404

GSTR-2A Retums

l'nr:c 6 of S0

-2225878 -222s878 -443t756
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ln terms of Section 1612l of the CGST Act, 2Ol7 stipulates conditions for
availing ITC by the Registered person. Section 16(2) as existing during the
material period is reproduced below:

(2) Nottuithstand.ing angthing corltained in thrs sectrbn, no regbtered person

slwll be entitled to the credil of ang input tax in respect of ang stpplg of goods

or services or both to him unless,

(a) he b in possession of a tax inuoie or debit note issued bg registered under
this Act, or srch other tax paging doa nnents as noV be atpplier prcscribed;

[bJ ]re has receiued the goods or seru'ices or both.

Explonatlon -For the pu?oses of ,his clalrse, it shall be deemed that the
registered perso/L lws receiued tltc goods uhere the goods arc detiueted by
tle supplier to a recipient or ang other person on the diectbn oJ sttch
registered pels,oft, whetter ading as an ogeftt or otheruise, before or during
mouefitent of goods, eilher by way of tronsfer of do<ruments of ttlle to goods or
ot.henuise;

(c) suhject to the prouisions o;f section 41, the tax charged in respect af 6uch
supplg has been a,ctuallg paid to the Gouemmenl, either in qsh or tlutugh
utilisation of atput tax credit admissible in respect of the said supply; and
(d) he has fumished the retum under section 39.

In terms of Secrion l6{2}(c) of the CGS'i'Act. 2017. one of the conditions for
availing ITC by the recipient customer is that rhe ta-x charged in respect of
the supply has been paid to the Government by the supplier. However, the
taxpayer did not produce any evidence in support of payment of GST to the
Govemment by the supplier to the extent of the said nmount of credits.
Similar provisions exist under the Telangana State Goods and Seryices Tax
Act,2077 and the CGST Act. 2017 made applicable to IGST Act, 2017 also.

Sectlou *l of C(}{fT Act ZOLT: Clela of lnput tax crodlt .nd plovlrlotral
acccptaEce thcrcof.
(f) Every registercd person shali, subject to such conditions and restrictions
as may be prescribed, be entitled to take the credit of eligible input tax, as
self assessed. in his return and such amount shall be credited on a
provisional basis to his electronic credir ledger.

Scctlon 42 ofCGST Act 2017: Matchlog, Revereal ald Rccleilo ofl[put
Tax Crodlt (CSAPTER IX - RETURIIB):

Ptge 7 of50



I
(1)The details of every inu.erd suppll. furrnishecl b1, a registered person
fhereafter in this section referred to as thc "recipient,,) for a tax period sharl.
in such manner and within such time as may be prescribed, be matched-
{a) with the correspo,<iing details of out*'arti suppry furnished by the
corresponding registered person (hereafter in this section referred to as the
"supplier) in his *alicl rciurrr rrr. the s;i,rr: t,x pr:rr'rr'r,n,y pret;t:diirg t.nxperiod;

(b) udth the integrated goods ancl services tax paid under section 3 of the
Customs Tariff Act, lgZS in respect of goods imported by him; and
{c) for duplication of claims of input ta_x creciit.

{vi)(j) Further Rule 36 of the ccsr Rules 2o17, lays dorvn the crocumentarl,
requirements and conclitions for claiming ITC as below:

As per Rure 36 *rrrich prescribes the documentary requirements and
conditions for clairning input tax credit.
(I)The input tax credjt shall be availcd by a registered person,
including thc Inpltt Scl.vicr. Distri.r-rtor, ot) the basis of an, of the
following documenrs, nanreh,, _

(a) an invoice issued b_y the supplier of goods or services or both in
accordance with the provisions of section 3 1 ;
(b) an invoice issuea in accordance *{th the provisions of clause (f} of
sub section (3) of section 3l , subject to the payment of tax;
(c) a debit note issuc:d b'a sr-rpprier irr accordance *,ith the
provisions of scction 34:
(d) a hill of entry or an1, similar document prescribed under the
Customs Act, 1g62 or mles made thereunder for the assessment oI
integrated tax on imports;
(e) an Input Service Distrib,t.r inv.ice or Input serv.ice Distributor
credit note or an' doci.rnrerrt isslie<I rrv an Inpur se*.ice Distributor
in accordance y/ith the provisions of snb-rule (t) of tule 54;
(2) Input tax credit shafi be a'ailecr by a registered person onry if all
the appricablc particuia-r's as specified in the provisions of chapter VI
are contained in the said docllment. and the relevant information, as
contained in the saicr dor-u,rerrr, is rrurnishccr i' FoRI!{ GSTR-2 bv
such person.

In view of the above provisions. it i$ scen that ITC can be avaired bv a
registered taxpayer onry if a, applicablc particulors specified in the Tax
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Invoice (under chapter vl of the Rirlce, ibld) are furnished in the porm
GSTR-2A of the taxpayer.

when the supplier {iles GSTR -1 Retu,r in any particular month disctosing
his sales, the corresponding details arc captured in the GSTR - 2A of the
recipient, Hence, the amount of ITC available as disclosed in Table 4A must
match with tax detafls disclosed in Form GsrR -2A, It is tnportant to
reconcile Form GSTR - 38 and Form GSTR - 2A. The excess Input rax credit
is not appeanng i,, the GSTR 2 A of tl-re taxpayer for the relev{rnt period,
Hence' it appeared that the supplier of the recipient has not paid the tax to
the Government to that extent of Lhe amount not appearing in the GSTR 2A.

Hence, it appeared thar the taxpayer is not eligible for Rs.44,S l,?56l_
(Rs.22,25,878 of CGST and Rs.22,2S,B7B of SGS.I), The taxpayer was
requested to pay the said inetigible irc along with interest and penalty as
applicable along with orher peras.

3, Reply of tbc tsxpaycr: The ta)(payer has been requc8ted to coEply
the payment involved in the above objections from para 2(Ll to 2 (ii) vide the
superintendent of cenrral rax. Group 12's c No v/0l/GST/sl /2o2o-Gr.
l2lCir-1 dared 27.03.2021 and C.No.V/01/GST/75/ZO2O-G.. L2/Cir-l
dated 08,04-2021 and for para 2{iv) regarding excess claim of lrc for 2018-
19 communicated by superintendent of central rax, Group-12's letter
C.No.V/o1IGSTl78/?O2O-Gr.t2lCir-t dated 29.L2.2O21 vide DIH
20211255vs00oo9998Ao. In reply ro rhe same, Lhe taxpayer vide his lettcr
dated 27.05.2021 has subrnitted, obsenation t"ise that:
(i) Para-L: ![oa paymcat of GST undcr RCM or Brolcragc/commrelroa
patd to unroglstGred per8onsi we contend that there is no liability, but,
however, the amount being nominal, rve wish to rem.it along with intcrest
and request you to &op further proceedings in this regard. The payment
was made therough DRC-03 ARN No.Dr3622ool7l42s dated 01.12.2020.

vorlflcatlon: on verificaLion of DRC-03 ARN No.D136 z2oolzl42} d,ated
3l'12.2o2o' it was found that the paymenr made voluntarily under gection
73(5) was CGST'R..45,27S/- and, SGST:Rs.4S,225/- but not the amount of
Rs.3O60/- involved in the objection.

(ii) Para 2: Iaterest for delayed filrng of GgrR-oB Returas for the
months July. 2O17, August, 2Ot7 atd Oetober, 2Ot7: tn this regard, we
would like to $ubmit thar lve have paid ar arnoun! of Rs.g27/- towards
interest vide CPIN: 2l05360006852l dated 2Z.OS.ZO}L.
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Yerlf,eatron: on verilication, it is found thet DRc-o3 is not submitted buronly paid challan cpIN: 2los3600o68s2l dated 27.os.2o21 submitted
which is not sufficient unless cash ctebit is affected through DRC-03.

{ii$ ner*-3: Iton.paynreat of GgT on Advanceg rBc€tvod la Ff.2O1Z-1g
and 2018'19: In this regard, we wish to submit thar the project undertaken
by us got completcd & all units were sold by now and received the
completion certificate arso. The customers aleo have p*id the arnounts
towards the sale of vi as. we have remitted the applicabre GST also
(including the advance received in Fy ?0r7-r8, 20lB-19, 2org-2o & 2o2o-
21 as ehowo belolr,:

July, 2O17

2021
toMarh,

Total receipts 7O,67,62,816
2 Less:Land (exempt s;r iesl 32,04,85,OOO

Less: Non-taxable receipts (Stamp duty, 7,O9,77,240
registration chargcs, GST etc
Net Taxable Va-lue 31,53,00,570
Declared in GST rcturns 31,07,73,154

6 Dillerence to be rlet:iarerl 45,27,477
GST payable on 8,14.9s5

The year wise reconciliation is enclosed as Annexure III. Further

I

Lt

verlflcatlon: The periocr of a,ctit ,rclertaken is liom Jrrry, 20t 7 lo Ivtarcrr,
2019 and the audit s observati.n is rimited to this period only. Ir is foundthat total receipts {advances received through as pe. led.ger) is
Rs.41 .51 ,84,22o/- *'hereas for the same period as per the reconciliation
sheet $ubmitted [Anncxnrc-I1l] b1. the raxpaver. jr is Rs.32.2g .S2.O!,S/".
Horvcver, i,, the preserrt context, llre:ec:.ri:iliirtion rnadc b1,thc ta_rp;ryer forlhe period from 2017-1g to .1020-J lrs not releva.trr. Thc r:rxpayer,s
contention sho,ld be rimitecl ro the involveci riabirity of Rs.3,19,8s,690/ -
(CGST:Rs.1,59,92,845/ -@9% alcl SGST Rs. 1,Sg,qz,B S/-l only as per the
objection raised in the FAR.

submitted that the major portion of the liabi lity was paid through ITC in
which case there is no interest liability on the belated remittance of the GST
if any to that exlent.

4' rnvocatloa of extsaded perrod alleging Eupprcsrton of facte: The
provisiono for invoking extended periotl of limitation due to suppression etc.,

sl.
No.

3

4
q

7
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are prescribed under Section 74 ll),74 (5) tiJ 74 (7) of the CGST Act, 2017
a3 under:
74. Determination of tax not paid or short paid or eroneously rcfuaded or
input tax credit wrongly availed or utilsed by reason of fraud or any willful
misstatement or suppression of facts.-
(1) Whereit appears to the propcr offcer that any tax has not been paid or
short paid or erroneously refunded or where input ta:. credit has been

wrongly availed or utilised by reason of fraud, or any wilftrl-misstatement or
suppression of facts to evade tax, he shall serve notice on the person

chargeable with tax which has not been so paid or which has been so short
paid or to lr.hom the refund hss errcrneoLrsly been made, or who has wrong$
availed or utilised input tax credit, requiring him to show cauoe ag to why
he should not pay the amount specified in thc notice along with interest
payable thereon under section 5O and a penalty equivalent to th€ tax
$pecifled in the notice.
(5) The person chargeable lr.ith tax may, before seryice of notice under sub-
section (t), pay the amounl of tax along \vit.h interest payable under section
50 and a penalty equivalent to iifteen per cent. of such tax on the basie of
his own a8certainment of euch tax or the tax as asoertained by the proper
oIficer and inform the proper ofhcer in '*'riling of 6uch palmcnt.
(6) The proper olficer, on receipt of such information, shall not serye any
notice under sub-section (1), irl respect of the ta-r so paid or any penalty
payable under the provisions of this Act or the rules made thereunder.

{?) Where the proper officer is of the opinion that the amount paid under
sub section (5) falls short of the amount acrually payable, he shall proceed

to issue the notice a$ proided for in sub-section {1} in respect of such
amount which falls short of the arnount actually payable.

4.L. Factors for alleging the suppre ssion erc., and consequential penaltie s:

The above issues of non- payment TaxT non-reversal of ITC on the issues at
Para 2(tl to z{iii) & 2(iv} came to light only during audit of the taxpayers'
reeord8 by the Department. The eubject issues wae ncver intimat€d to
Department nor Sought such tax liability coffectly in any of the statutory
returns and further have filed the r:larification from the Department, It is
also observed that the taxpayer has not reflected such tax liability cor.rectly
in any of the statutory retums and further have filed the Annual Return
GSTR-9 or GSTR-9C srithout taking cognizance of the RCM. While frling
STR-9C for the year 2Ol7-18 & 2018-19, the taxpayer hag not reversed
mismatched with GSTR-3Bs fled. Hence the Department was not in the
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knon'ledge the subject issuc prlor io rhe colldLlct of Alldit. This non_pa-vment
therefore appeared to be a deliberate ar.oirla,ce or evasion of tax on the part
of the taxpayer.

4.2, Further, the taxpal,er r,:ann,t r:raim ignorance in as mucrr as the1.. areoperating ,nder GST frrr ne..,rlr, 4 year.s. Since the ta-\payer has been
registered rvith the department lbr ma'1, years, it can be reasonabrv
assumed that they are s'elr versrri rvith the provisions of the Ia*,. In the
regime of self-assessment under sectio, 5g of the CGST Act. 2017, greater
responsibility and trust is placed on the taxpayer to correctly assess, pav
and declare the tax riabirit,r.. Irr rrr.rirg so. it appearecr that ther. hnr.,e
suppressed these facts, tr.hich ha,",e scclt thc ria1. of light olr11, during
verification of records by the Departmental oflicers. Whereas the taxpayer
has agreed to the rirst two objections and the inroived amount stated to
have been paid but not paia ad but did not care to contend thc para-2 (iii)
in true spirit ancr give a conrr-rsing ana ambiguous repry giving the aara from
July, 2o 17 to March. 2o2 r which is rbunri ro have not been accor-cii.g to the
objection raised. 0n the objcctio' at para-3 also, the raxpaver dicr ,ot
respond or filed any [r-itten defensive repl-1, till clate of issue of this shorv
cause notice.

4'3' A1l these actions/inactions inciicate that the taxpayer has suppresseri
the facts with intent to evacle the intr:rest pr:nalty as applicablc. Thcrcforc,
this is a fit case for cletrancliug the cltrtl. from the ta_xpal:er b1,. invoking
extended period in ternls of secri.n 7a(1) or the CGST Act, 2o1? alor.rg with
the applicable interest in terms of section 50{1) of the cGST Act, :017.
Further, it appeared that the taxpayer is arso liabte for a penartl, in terms of
Section 74 (1) ofthe CGSTAcT,20i7.

5, In vierv of the foregoing. a notice vide C. No.V/OI/OST /TS/2OZA_
GR.12lCIR-t dated 0S.01.2O2? r'as issued to M/s. VILLA ORCHIDS LLp,
2nd Floor, 5-4-18?/ 3 ancl ,1. Soham Mansion, M.G.Road, Secu,deraba..
Hyderabad, Telangaana-s0O003, ro shorv cause to the Additional/Joint
commissioncr of ctr.trsl Ta-x & csr- sectrnclerabacr GST com,rissionerate.
7th Floor, csr Bhavan. Hvcrerabird. Tr-iarrga,a, 500004. *ithin thirrr, (3c)|
days of receipt of this norice as to why:

{tl An amount of total GST of Rs.3,06O/_ (CGST:Rs. 1,S80/ - 1+; SGST:Rs.
1'530/-) (Rupees Three Thousancl ancl sixg o,ly) for thc year 2017_rg
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should not be demanded from the taxpayer ur{6er Sectio,n 74 (l) of thc CGST

Act,2OL7;

{Xl Interest as applicab}e should not be dcmandcd from the taxpayer irr

terms of Section 50 (3) oi lhe CGST Act, 2O17 on the proposed demand of
Rs.3,O6O/- as mentioned at Sl.No.(i) above;

(Uf) Penalty equal to the demand at SI. No.ti) should not be imposed on the

taxpayer in terrns of Section 74 (1) ot the CGST Act. 2Ol7; However, the
ta-xpayer has the option to pay the reduced penalty of 25o/a in terme of
Section 78 {8) oJ the CGST Act, 2017 subject to the condition that the said

tax along udth interest payable under section 50 and a penalty equivalent to

tn enty five p€rcent of such tax within thirty day6 of iasuc of this notice;

lfv| Interest of Rs.827l-(Rupees Eight Hundred and TWenty Sevcn On$)
(CGST:Rs.413.5O (+) SOST: Rs,413.5O) should not be demanded lrom the

taxpayer in terrns of Section 50 of the CGST Act, 2017;

{vl Penalty as applicable under Section 125 (5} of the CGST Act. 2O17

should not be imposed on them;

(v{ An amount of Rs.3,19,85,690/- (CGST Rs. I.59,92,845/ - @9/o and
SGST Rs.1,59,92,845/-l during the year 2017-18 & 2018-19 should not be

demanded by/ from the taxpayer Section 74 (l) of the CGST Act, 2O17;

(vtt) Interest as applicable should not be demanded from the taxpayef in
terms of Section 50 of the CGST Act. 2Ol7 on the proposcd demand of
Rs.3,19,85,69O/- as mentioned at Sl. No.(vif above;

(vlltl Penalty equal to thc dcmand at Sl. No.(vi) should not be imposed on

the taxpaycr in terms of Section 7a (f ) of the CGST Act, 2017; However, the
taxpayer has the option to pay the reduced penalty of 25o/o in t€rms Section

74 (8) of the CGST Act, 2017 subject to the condition that the said tax along

with interest payable under section 5O and a penalty equivalent to twenty-
five per cent. of such tax within thirt_v days of issue of this notice;

{ixl Alr amount of Rs.44,51,756/- (CGST Rs.22,25,878/- {+} SGST

Rs.22,25,878/-) {Rupees Forty Four l"akhs Fiffy One T}rousand Serren

Hundred and Fifty Six Only) shourld not be demanded from the taxpayer in
terms of Section 74 (1) of the CGST Act, 2017;

(xl Interest as applicable shorrld nol lre demanded from the tarpayer in
terms of Section 50 of the CGST Act, 2OI7 on the proposed demand of as

mentionrd at 51. No. (ix) above;
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(rr, Penalty equal to the aer:rancr at sl. No.{ix) shour. r:ot be imposecr o'the taxpayer in terms of Sccrion 7,1 {11 ot the CCST Act. 2Ol7: Hou.evcr. *rctaxpayer has tbe optiolt to pay tl.le reduceci penalty ot 2 loin terms Section74 (8) of the GGST Act, ?ol7 subject to the condition that the eaid tax al0ngwith interest payable uncler section SO and * Orn"fr, 
"qr;;;;;five per cent. of such tax r,r,irrrin thirty cla's "ri**r..i,iil:;;;.: 

"" '*""',

6. Reply to the io ce: The raxpal,er tlrrough his ar:thorizedrepresentative lvl/s llNA & Co l.LF subnrrtteci repl_\, to the r:otice vide hisletter dated O4.AA.2AZ3. His sr-rbmissions as meotioned itr the rcply art-reproduced hereunder:
(llNoticee submits that thel' deny all the allegatio,s made in Sho*, causeNotice (SCN) as the1, are not factrrall,v/legalll correct.
(2) Noticee submits thart t.hc provisir:trs (i'cluc'ng Rulcs, Notifit:atiot)s &circulars issued thereunder) of both the ccST Act, 201? and [he TelanganaGST Act, 20lZ are the s
a men don i s spe"ir,c,,l,Tl;J1T ::'J ::Jiil,ffi ilHJ:"J"j#.: ::. :;the CGST Act, 2O17 uould also mean a reference to the same provisionunder the TGST Act, 2017. g;p-,;1o.11,. thc provisions of CGST Act, 2017 areadopted by IGST Act, lLl1I t,cr.cl.*, thc r:fcrcncr_ to COST pro'isions bcconsidered for IGST purpose also, wherever arises.

tn Re: Impugaed noHce Ls aot valid
Notice issued on assumptions and prcsumptions
(3) Noticee submits that impuglcd SCw ryas issued rvith prejudged andpremediteted coucrusions on various issues raised in the notice. rhat beinga casc, issuance of SCN in that fashion is bad in law and requires to bedropped. In this regard, reliance is placed on orjrr Flcherloa k,. L,td. v.urlol of ladta - 2or:. {266f E.L.r. {22 {g.c.r wherein it was herd that *ris oboious that at that stage the authoritll dssuing the crurge-sheet, cannat,instead of telling him ttw c'arges, 

"rrryront him ,r,irh 6"7rrr. conciusrons o/ hisalleged guitt. If ttwt is dorte, as has been done in this instant case, the entireptoeed*q initiated bg the srww cause nottce gets uitiated. bg u4fairness andbiat and *te atbseqt*nt proceeding beame an idle ceremong.,
{4} Noticee submits that the subject scN is issued basccr on mereassumption and unrvarranted in.erer.e. in terpretatio' of the ra11' $,ithou!considering the intention of the .aw. documents on record, the scope ofacti'ities .ndertaken, and the nature of activity invorved, the incorrect basis
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of computation! creating its own ass mptions, presumptions. Further, they
have arrived at the conclusion withr)ut actual examilation of facts,
provisions of the CGST Act, 2OI7. Il this regard, Noticee relies on the
decision of the Honble Supreme Court in case Oudh Bugar Mlllr Llnltod v.
uor, 1978 (21ELt 172 (8Cl

Notice is vasue and lack of details
(5) Noticee submits tirat the impugncd noticc has not given clear reasons
as to how the Noticee has availed the irregular credit and why there ie short
payulert of tax, therefore, the same is lack of details and hence, becomes
invalid. In this regard, relianee is placed on

a. CCE v. Brindavan Beverages (2007) 213 ELT 487(SC) the Honble
Suprerne Court held that "The show cause notrce is the foundation on
which the department has to build up its ccse. If th.e allegations in the
shotu cause notie are nat specific arul are on thc @ntrary vague, lat*
d.etails and/ or unintelligiblc that is sufictent to lwd. that tttz rwticr;e
was not giuen proper opportunitg to fieet the ellegations indicated in
the slwur cause notice.'

b. Dayamay Enrcrprise Vs Sratc of Tripura and 3 OR's. 2021 (4) TMI
1203 - Tripura High Court

c. Mahavir Ttaders Vs Union of lndia (2020 (iO) TMI 2SZ - Gujarat High
Court)

d. Teneron Liroited Versus Sale Tax Offrcer Class ll/Avato Goods and
Service Tax & Anr. (2O2O ltl TMI t 165 - Delhi High Courr)

e. Nissan Motor lndia Private Limited, Vs the State of Andhra pradesh,

The Assistant Commissioner (CT) plzt gl TMI S92 _ Andhra
Pradegh High Court)

From the invariable decisions of various High Courts, it is clear that the
notice without details is not valid and rhe same needs to be dropped.
(6) Noticee submits that Noticee has not received any summary of the
proposed demand in Form DRC-01 electronically till date *.hich is mandated
as per Rule 142(1) of CGST Rules, 2020 when a demand notice is issued
under Section 74 of CGST Act, 2017. In this regard, Noticee submits that
Rule f 42{l) of CGST Rules, 2O17 reads as follours:

"Rula 142. Notlce and ord.er Jor d,ema nd, of anrrounts polCo,bl,
under the Act
{1) Tle proper offier shall serue, along with tle
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