
(a) Notice rssl.reri und.er section 52 or section 73 or section74 or section 76 or section 1?2 or section 125 or secfron124 ar sectjon 125 or serfion j2Z or sec#on j29 or section lS0, astmmdry thereof electronicalt4 in FORM GST DRC-O1 ,
{b) statement under -suls_sechon (.}) o/ section 73 or sult_sechon (3)
o.,f section 74, a suntmany thereof electronicallg rn FORM GST DRC-O2 , specifying therein the detaiLs of the amount pagable.,(71 Noticee submits that summary of notice in Form DRC _ 01 nasneithef uproaded online nor sered arong q'ith show cause Notice. Further,no statement containing rjetails r.r I :lmorl]lt pdyable rvas issued lo theNoticee' Thus, the notice is.ot issuea iu .n,.,"orrur.,.e rvith the Rrr':s frarnedunder this act and on this ground alone Lhe entire notice is liable to bequashed and dropped.

(8) In this regard, Noticee rvishes to rely on the Judgement of HonbleMadhya practesh High court in thc casc 0f Mr, Akasrr Garg vs. The state ofMP [2o20-TIC]L-2otB-HC-A'rp-csri wherei. trre Hon.bre High c.urt h;rs hertlthat
o6.I A bare perusat of the aforesaid. prouislon reueals that tLte orlig modeprescibed for mmmunicating the sholu-cause notice/ order is by wag ofuploading the same on website of the reuemrc.
7. The State in its re pl11 ltas prouirletl no mat<_trial lo sftoru thal shouy
cause notice/ orclers No. i ] cutcl 1 lct dcttect iO.06.2Oi0 were nploacle^ onwebsite of reuenue. ht fact, teanted AAG, Shn Mod.g, fairfu concedes thatthe shou-ause notice/ orders were communicotecl to petitioner bg E-mailand uerc not upload.ett on website of the reuenue,
8' /t is trite principre of raur that uhen a particttrar procetlure isprescribed to petform a pattiar ar aat then all other procedttresl/ rnodes
except the one prescibecl are exclude,. This principte becomes a, the
mnre stringent when statutaritg prescibed as i.s the case hereht.
9' In uiew oJ aboue discussron, this courT has no m,nner of dottbt thatstatltory plocedure prcscribed fo, commuricating sftoulcause. notice/ order uncler Rule t4){11 of C|.)ST Act hattirtg not been folloued bgthe reuenue, the impulln.sal r:1sp6.,.1 drtecl I B.OS.2O2O uide Artnentre
P/ 1 and p/ 2 pertainiry to Jinancial gear 2 0 1 g-e 0 1 9 and 2o r 9_? o2 o andtax period September, IA|B tu Marcil 2019 and Apil, 2019 to Mag,2O19 respectiuely, deserves lo be and is struck down.o(9) Noticee submits that in the case of pazhayicrom poo<i ventures (p) Ltd.versus superintendcnt co,,nercial raxes. Ar.idl. R2, superinterdent Lr(]:i.r.
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Pala., 2O2O-TIOL-1053-HC-KiraIa-GST the llonble Kerala High Court held
that "Learned @w.sel appearing on behalf of tle petitioaer subnrifs thot the
shout ause rctice in fbrm GSI REG-17 did not mention about thn d.ate,

month and geor ds uell as the time for appearane of tlw petitioncr. The

corrtenls of the satne are uague and do not com,lens,4rate with the forfiat
prescibed. in Ceatral Goods and Seruice Tax Rules, 2O17 where a eofumn of
dag, month and gear has been prescribed. It is on that a@unt this Court had
issued notice and sought the comrnents thus impelting tp inuoke, tle
ertraorditwny juisdidion of this Court as the order und,er challenge is without
juisdiction. "

(10) Noticee submits that in the above-referred decision, the Honble High
Court has set aside the order becauae the contents in the form prescribed in
rules are not filled properly. In the instanL case, the Form DRC-OI which
was prescribed in rules itself has not been given to Noticee thereby there is
no question of validating Lhe present nodce which was issued without
issuing the summary of demand in Form DRC-01. Hence, the impugned
nolice needs to bc dropped.
(11) Noticee further submits that in the case of NI(AS Services R t Ltd Vg
State of Jharkhand, 2022 (58) G.S.T.L.2S? (Jhar) the Hon,ble Jharkhand
High Court held that "SCIY issued in a format uithout even stiking out ang
bTeleuctnt portions and without stating contranrenfions crmmitled. bg petitioner
- Summary o/ SCt\r as rbsued it Form GST DRC.O1 in ferms of Rute M2(l) of
Jharkhand. Good.s and. Serurbes Tax Rules, 201? cawtot substitute
requirement of proper show cause notice - Summary of SCN not discloses
information as reeiued from headEnrter/ Gouemment trcaslury as to d.gainst
tlhich uorks @ntract seruie completed or partlg campleted, petitioner had not
disclosed its liabiwy in rehtms JTled under csrR-3E - Impugtted slww cantse
notice did not fulfil ingredien* of proper shoar cause notie and there uds
ublation af principles of natural jusrrce - Aceordinglg, lmpugaed ftotic- anl
summary of shotrr cause nottce in Form GS? DRC-OI Etashed.,

te SCN to be issuecl for CGST & SGST

l12l Noticee further submits that three types of ITC and outward supplics
are proposed to be denicd and demanded in the present SCN i,e. ITC of
IGST, CGST and SGST availed under the corresponding enactments whieh
are sepafately enacted. The section 6(21 of CGST Act, 2O17 also spccilies
that separate notice and orders are required to be issued, That being a cssc,
the separate notice is required tn be issuecl raising the demands uncler that
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corresponding lar+'. For irrstance. trre dcma.cr raised under rG$T rartrequi_res scparate noticc and CGST clenrancl requires seltarate noticr.whereas the present case, a, thrce dernands are raised i, a single noticeand no bifurcation for the same has pror.ided for. Hence, the notice is issue<_lin violation of Section 6(2), ibicl.

Ia Rel lfo GST uader RCM on Brokerage /Commlssloa pald to an ua_reglstered peraor:
{13} Noticee submits that the imp.g'ed notice vide para 2(i) have statedthat the Nodcee is liable to pay an amount of Rs. 3,060/_ on payment to un_registered persons undcr RCrvr for the periocr 01.o7.20217 to 12.10.2017.
{14} In this regarcr, Noticee subnrits that rhe re\ierse crrarge liahility unciersection 9(4) of cGST Ac.,2$17 $,Lrs .-rclllptccl r,icre Notircation No. s/2017 -centrar Ta'x (Rate.) dated 2tt.06.20 r 7 r.r'itrr a co,dition that the pa).me rlts t0unregistered persons shall not exceed Rs.5,OO0/- in a dav.

{15} Hou'ever, the Notification No. 38/2017 _ Central Ta_x (Rate) dated13,1O.2O17 was issuecl removing thc condition of Rs.5,O0O/_ per dai, withretrospecti'e efrect in absenr:e 'f an.\, savings crause thercin and ,leobjective of the amendment. Hence, there is no liability to be paid againstthe demand proposed in the Shor. Cause Notice,
{16) Noticee submit that thc omission of the proviso vicre notirrcation No.38/2017-cr(R) datert I3.Io.2017 ibirt *,o,rd mean deretion of suchprovision completelli tirm thr srarure book r:s if it had never been passecl,
and the statute must bc considcrccl as a larr.that trer.er existed. Further, ifthere is no saving clause in favor of pending proceedings then it can bereasonably inferred that the inte'tion of the Iegistature is that the pencri.g
proceeding shall not continue but a fresh proceeding for the san:e p*rpou"
may be initiated under the nerv pro'ision. Therefore. Noticee sLrbmit that rhcproviso $'hich was omitter-l b' ti-re Notilir:::ri.n N., 3g/2017_CT(R ) dated13'1A'20r7 ibirr. which resurred in a, the uRps becoming exempt, is.eemedto have effect from o1.o7.2017 , Therefore, Noticee is of the belief tirat the
GST is not required to be dischargetl on the srrpplies teceived from URp,s.l17l Hoq'ever, not to ritigate the lnatter and the amollnt being nominal, thesame is paid by executing a DI{C_O3. The payment was mede through
DRC-OS ARI{ No. ADA6LZ2OO?137I{ dated 19.12.2A22 lCopy oI DRC,O3
is enclosed as annexure-lll).
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In Re: Intercrt alroedy dlschargcd oa dclnyed llltagofGSTR-BB Roturae
(18) With respect to the above, the shorv cause notice has proposed to
dcnrarrd an amount of Rs. 8271- tolvards interest liability for delayed frling
of GSTR-3B returns.
(i9) In this regard, we would like to submit that u/e have paid an amount
of Rs. 827/'towards int€rest vide DRC - 0i ARN No.AD36r222o0zls4o
dated 19.12.2022 (Copy of DRC-03 are enclosed as Annexure- IV).

In Rer Ifo rhort payment of G$T
(20) Noticee submits that as stated in the background fact8, the total
development consists of about 043 villas on about 2l acres of land. The
entire project has been developed by M/s. sri venkataramana construction
(hereinafter referred as SVRC), Ram Reddy, Vikram Reddy, Aruna Reddy
and others wherein the Noticee was appointed as a sole selling agent by
svRC under an agreement dated l3-1r-2or4. under this agreemcnt, the
Noticee had sold 88 villas and receivecl consultancy charges for the same.
This was during the eervice tax regiae (i.e, prior to ol.o?.2olz) and scr,icc
lax was appropriately paid on the revenue.
(21) subsequently, svRc agreed to enter into a co-development model
rvherein sVRC would sell thc plot of land to prospective customers and
Noticee would conetruct the villa thereon. svRc was responsible for
developing the entire layout including utilities, roads, parks, compound
wall, clubhouse and other common amenities at its cost. permits were alao
obtained by svRC at its eost. Noticee was responsible only for construction
of the villa on each plot ar its cost .

(22| under ttre scheme of co-deve lopment and to help prospective
purchasers to obtain housing loans, svRC executed AopAs in favour of
Noticee for each plot, as and when Noticee idcntifred a. cuatomer nho wae
intffested in purchasing the plot of land along with the villa constructsd
thereon. svRC accepted payment of consideration for the plot in
ir)stallments to enable Noticee collect the said amounts from prospective
purchasers and thereafter pay SVRC.
(231 In moet of the cases AGpAs were executed post Aog and in some
caaes amouRts were released by housing liaance compaflies directly to
SVRC. In each and every case. land rvas transfierred to prospective
cusromers by svRC and Noticee represenred SVRC as power of attorney. Not
e,cn er silglc piot has bccr: rcgistcred b1. rvay of sale deed in favour of
Noticee which shows that the Noticee is not the owner of the land.
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l24l Noticee has de ,,,,e lope rl
Thereafter, the understanding b
mutual agreement and amicabll,.
(25l From the aborre referred

I 12 villas under a co_developer model.
etween SVRC and VOC was terminated on

arrangement, it is clesf that Noticee was
never Owrler Of the land/plot. lt q,as onlt. a vehicle for tra:rslbrring the plot
from svRC to prospcctivc pl*'chasers. r\t best Noticee *.as a glorifiecr
contractor. Accordingly, Noticee is onlv liabie to pay GST @ tgg/o on thc
am'unts received torvards agree*ent of construction. Therefore, Noticee hasnot considered t,.e varuation mechanism provicred under Notification
No. 1 1/2O17(CT)R dared 2A.06.2017.
(26) Noticee subrnits trrat si,cc thf Noticee is not the o*,ner of the rancr
and is only providing ptlrc cotlstruction services, Noticee has paicl GS.l.
@l8o/o on the amount rer:eiverl tou,ards construction agreements. Therefore,
Noticee has not forro*'ed the sr No.02 ro Notificatiol-r No.r 1/2017-crs <ratecr
28.O6.2017.

(27) In this regard. Noticcc sr-ri:*it rlr:rt the projerta t.rndertaken by rrs got
completed & poseessio, wa s }randc'd eve r t.o lhe custome rs. The customers
al$o have paid a[ the arnounts tos'ards the sa]e of villas. Noticee ha'e
remitted the applicable GST arso (including the advances received in Fy
2Ol7-18 & 2018-19, as shorvn belou,:

JuIy 2017 to
March 2O21

Total receipts 70,67,62,816
Less: Land (exempt sales) 32,04,85,000

lcssr Non-taxable receipts (Stamp duty

A

C

regi stra tion charges, GST etc.,)
7,O9,77,246

D i Net taxable value 3l ,53,00,570r Declared in GST ret urn i I ,07,73, 154
Differcn ce to bc declared ' 45,27,4t7

pald oa the above (F! 8,14,935
The Year urise reconciliation is cnclosed as annexure V. Further, it is
submitted the major portion of the tiability was paid through ITC in which

3

case there is no interest )iability' r:,r": the brlatecl remittance of the GST, ir any
to that extent.

{28) Notrcec submits that the i'rpugned notice rride para 4 allegecr that the
the Noticee has given reconr;iliation for thc pcr.iod frorn 2Afi_B to 2O2O-

t'al:e 20 ol50
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2I however, the disputed period is only July 2Ol7 to March 2019 and
requested us to give explanation only for the disputed period.
129) In this regard, Noticee submits that during the initial etegcs of
implementation of GST, Noticee is completely unawsre of the pmcedure to
be followcd for making paJ.ment of GST. Further, all thc accountants in the
enlity are new to thc real estate indllstry. thcrcfore, the monthly returns
were not filed properly.
(3o) subsequently, Noticee has identified the mietake in calculation of GST
liabiliry and t].e payment of GST, Noticee has re-calculated the liability and
discharged the same in subsequent years. since tlre taxes were paid in
subsequent years, Noticee has given recarcuration for the e.tire project.
Hence, Noticee request to consider the same and drop further proceedings in
this regard.
(31) Noticee submits that the summar/ of the GST liability for the period
July 2017 to March 20r8 and April 20I8 to March 2019 is as follows

SI No Partlcularg
r otat recerpts as per
Noticee

20t7-t8

Total taxable receiptJ 34,91 ,244 r0,10,94,569
F Tax at 18olo 6,28,424 r,81,97,O22
G Taxes aireadv paicl 14,83.268 1.,25,42,424

A : r 1,s5.29,926 I 29,57,75.,294.t

ln
GSTR.3B

From the above referred table, it is clear that ihere s no short payrnent ofi
GST for the period July 2017 to I\,r arch 201g. In fact, there is an excess
pa)'rnent of GST' For rhe period. April J018 to March 20rg, there is a short
payment of GST which was paid in subsequent years. The detailed
calculation of liability and the details of payment are enclosed as Annexure

2018-19 Total

B Lclr: Received

towards sale of Iand
I I "20,38,682

C Received lowards 34,91,244
construction services
(A-B)

D Ad* Other taxable
serrrices

E

19,O7,87,289

41,13,05,22O

34,28,25,97r

10,10,37,s26 10,45,2a,7VO

57,O43 57,043

10,45,85,813

Short
peid)

paid/ (Excess (8,s4,844)

1,40,25,692

56,54,59E 47,99,754

Pr.qe 1l or'50

_l_

I,88,2s,446



(32) Notice€ submits that the impugnecr notice has considercd only a.amount of Rs. 14,64.43,000/- tolvards sale deed, however, the acruatamount received to*'arcls sale cleecl is Rs. 3L).2g.25.g71/- for the periori J*ly2017 to march 2019. Oltcr: llrrt ar.lLlul sair,, dt,ecl valuc: is consiclcrr.cl for 0repurpose of calculating the GST riabilirr, the GST liab,i*. proposec! by theimpugned notice rrould get reduced.
{33) Noticee submits that as explained in tht
sate of rand is ,ot riable to csr as rhe salr,e ;'J;r::.H-.,::::TTrI-,r,1;
Schedule -r, of CGSr Act. ?017. T.erefore, ,h. ";;".';;;";;. ._.r."*rvhile arriving the GST liabilitr,,. l.\,rrt.her, Lhe decmed dedlrction of 1/3d ianclvalue is not correct when trre actual rand value is ava,able. Noticee submitsthat it is a settied r'ew that the covemment cannot re-$,r,ite the terms ofcontract entered into betlveen people, Reliance is placed on the Supremecourt judgement in thc casc of Mangarore Ganeeh Beedr works Vs CIT(2015) 379 ITR 64., {sc}r r','herei. ir r.r.'rt s hel.l rh.r rhe Acr does.ot cl0thethe taxing authorities with an1, pou.er or jurisdiction to re-nrrite the lerms ofthe agreement arrived at betlveen thc parties with each other at arm,s lengthand $rith no allegation of an5, collusio,.t bet$,ee1 them.

{34} Therefore' Noticee submits rhat a vic\r' is possirrle trrat deeming 1/3rdof contract value as rand 
'alr.re 

{<rr thr: pr"rrpose of taxation c'Ll*I anl.Llnt tore-r+riting r:f the agreement *,hich is not consistcnt ttith the facts invoh,ecrand what the commercials agreerl hetweerr the parties.
{35) Noticee submits that the varuation adopteo by the department as pcrthe Notification No. 1ll2'12_ Central Tax (Rate) ctated 28.O6.2O1? is :rorsustainable in raw u'hen trre Noticee is not the ,qner of the rand. As statedin the pretious paragraphs. s\rRC is the owner of the land a,.,d transferringthe la,,d directly to the c*stomers, Therefore, sr No 2 0f Notification No.1l/2O17- Central Ta-t (Rate) dared 28.06.201T is not applicable in theinstant case. Hence, the Noticcc has paici GST at full rate on amountsreceived towards construction services.
(36) Without prejudice to abo'r:. N.riccc sr-rbmits that u,der GST. tht:valuation mechanism has bccll prrrscr.ibed in Section lS ol CGST Act. 2017.Section 1S(1) etates that the value of supply of goodr 

", ,"*""" ,, Or*shall be the trafsqet{on uatue u,hich is the price aetualy paicl or payablefor the said supply of goods or services subject to the foll0wing cor.rcliti.ns:F that the supplier anri recipient are not relatecl andF the price is thc sole consitJeratjon
This sub-section is applicalrlc or:11, 111 the fplloq,ing *rree scenarios:
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> Supply of Goods or
> Supply of Services or
P Both i.e., the composite supply of goods and senrices

The sub-section would not be applicable in case of a transacti,on involving
the composite supply of goods, scrviccs aad lamovablc propotty.
(37) Sub-section (4) states that where the value of supply cannot be

determined undcr sub-section (l ), the same shall bc determined in such
manner as may be prescribed i.e., thc valuation mechanism as prescribed
(in the Rules). On perusal of rules 27 to 35 of CGST Rulee 2017, it is quite
clear that none of the prescribe rules provides for valuation mechanism for
transactions involving the supply of goods, service and immovable property.

Therefore, even the valuation nrles are not applicable in the instant case.

{38) Further, sub-section (5) of Section 15 is the only sub-section that is
left unexamined. This sub-section staxts w"ith a noo-obstante clause and
states tffolrrrthstanding angtltirtg contained in sub-sec'lion (1) ot sub-section
(4), the ualue of such szpplies as tnag be notified bg the Gouemment shall be

determ*wd in such ffLanncr as m A be prescibed'. From thie subeection it
states that the Central Government would be notifying certsi"! services and
the value of such notified supplies shall be determined in the msRner as

may be prescribed. The word frescribed' has been defined under Section
2(87) which means prescribed by rules made under this act on the
recommendations of the council.

{39} On a strict intcrpretation of Section 15(5) read with Section 2{87), it is
evident that the Central Government can notifu the euppllee by way of a
notitication, but the value of such supplies shall be deterrrined as
pre scribed in rules. Thus, it me ans the valuation mechanism cannot be

notified in a notification itsel[. Unless Lhe valuation mechanism is prescribed
in rules, the same is not valid and the valuation mechanism prescribed by
rvay of Notification is not valid.
(40) To support the argurncnt that the word lrescribe' should be given

limited meaning, reliance is placed on the Andhra Pradesh High Court
decision in case of GMR Aerorpace Englnccring [ 2019 {3U G.$.T.L. 596 -
A,P,l held thAL "The uwd'prescribe" is aerb. Qenerally, no enactmeflt defires
tte twrd 'prescrtbe'. But the SEZ Act 20OS defines tle word npresoibe'

under Sedion 2(w) to medn the rules framed bg the Central @uemment wtd,er
the SEZ Ad, 2005. The space is also not lefi unaetpied, as the Central
Gouenunent lras issued a set of Rules Lnouln as "the Special Economic Zones

Rules, 20O6', ulwrein the Central Gotemment l:,r,s prescribed tlv tetms qnd
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eonditions for grant o/ e,renrptions rirrrler Rrrle 22. ,l,here-fare, tlrcre is trcquesrrbn of compdring the terms a d cotlditions prescribed. in Rure 22 with theterfns qnd condittons presoihecl i the notifica.rbns rssued under ang one of
fiue eruachnenfs /isted rin Secfion 26(1) to ftnd out whether there was arutinmnsistency.
(41) Reliance is arso be ornt:e, on pat,a r-ligh cr:rrrt aec.ision ir .ase tlfLarsen & Toubro Ltcl. Vs Strt tr-. ,.t1. Bih;lr r(:poltccl in l(200a) 134 STC AS+lwherein it was nbsewed as follorvs;

"21. The word ,,prescnbed.,, 
accorcling to the Clattse (r) of Section 2 of tteAct means prescribed bg Rules marle u.nder the Act. When the StateLegistabce says ,hot samething rs lo lre clone in accotdance uith latt,tllen that rs fo be cJorre i:r that manner rrnrl a-s prescn.ed a,r1 rtototherutise. When the State Legtslature sags that the uordnprecct'rbed" 

meana pre$crrbed bg *te Rales then wh,,tcuef rs tobe praserlbed for ma,klng each and ernry secfior. or any secfton
o:f the A.t workable must be prescribed und.er the Rules.,.
26, There r_s -submi-ssirjn o.{ the respotldr:nl-s lhal the benelit ccltt lte qiuett
ta the petitioners er.,err i,f rhere is ttts ntre ta prescribe the tna,tne^t.artcr tlte
ertent relating to the detruct.ro.s irr rernrio,. to the ottn,l-chargles. rite ttrt:of the uiew that tllis arqutfteftt should not cletain us unnece,ssonlg
because { the taw requrree d thrng to be d,one then the statecqfinot aag that thqt tt stands aboae law anci taaulrl nor
prouicle/ prescribe a pafti".trar thinp i,r rrre Rr.rles a.na t,rttr* sittTsrtl
obsense the directiotls Lssued ln.1 tle Sultrerne Court.

l42l Even assuming that Government has notified the suppry of senices
involving transfer of land or .ndivided share of land under Section 15{5) inthe above-referred notification, the prescription of 1l3rcr of the totar amount
charged as deemed lanrl valuc u.ill not holcl good ss the Govemment doesnot have the power to prr:scribe r,arlr.tion nrcchanism i. a notification ,nrrrrsuch sub-section and is oni.1, having power ro notify *supplies,. Hencc, thc
same would not hold good.

{43) Further, <teemed deduction prescribed under Notification No. 1112017-cr(R) is conditional i'e.' it would bc applicable onirr *.hen the transaction
involves the t:.ansfer of lancl. (Jlrce tlre trarrsar:tion d()es not involvc an\. liendthcn there is no questiorl of l//3r,1 d.riumio'. It is pertinel.lt,";,r,;;;;;';,,
case of conditional exemp on, the claimant has the option to opt for tht:exemption or not opt for the same. Inference can be drawn from gave
rrduatflr ve ccE 2016 r45, sr* 55r (Trr-chennar| in rhis regard. If it is
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made mandatory without grving any optinn tit the aE8e33ce' then it would be

open to challenge in a case vrhere the ar:tual land velue is more.

t44t The valuation mechanism provided in the Act and Rules do not

contemplate the valuation of supply involving goode, een/ices and lard,
therefore the measure of levy fails. However, ttre valuation mechs$ism is

provided in SI. No. 02 to Notification No' 11/2Of 7-CT(R) and the

contemplation of dcduction through a notihcation cannot substitute the

statutory machinery. Therebl'. the valu:rtion fails ald once the valuation

faits, the levy fails. The Hontrle Supremc Court and various High Courts in a

catena of judgments have held that notifying the valuation Ecchanism

through a notification is not valid and have struck down such notiscations

wherein the valuation mechanism is prescribed. Few of the noted judgments

in this regard are as follou's:

a) CIT Va B.C. Erlnlvasa ahotty 198f {21 8CC 460 - 8C: The Supreme

Court examined the levy of capital gai*s tax on sale of goodlill and

had noted that the rnachinery provisions did not provide for

calculation of capital gains, which is the measurc of tar( for irnposition

of tax on gains from sale of capital assets where the cost of acquisition

$'as not ascertainable. The Court held that the charging sections and

the computation provisions together constitute an integrated code and

C on to which the II on

ust be regarded as never intended to be subiected to charPe

of tax.
b) The Suprerae Court ln case of Gorrlad Saran Gaage Seran v. CSf,

AIR 198$ 8C [20O2-IIOL-589-SC'CTI held that '6. The components

whtch enter into ttte concr,pt of a tax are u)ell loloun. Tlu fvst is tha

chatdcter of the imposition knoutn bg its nature uHch ptesaibes the

taxable euent attracting the leu4, the second is a dear ind.ialion of the

persoft on whom the leug ris rmposed and wlro is obliged to pag tle tilg
the third is tlle rate at u/hrch the ta]\t is rinposed, and the fourth is the

measure or ualue to rohich lhe rote tuill be applied for computing the t@c

liabilitg. If those components are nat clearly and. defnitelg

astrlltdinable, it is dfficutt to sar that tte leug exlsts m point of tau,

Ang unelt,rintl or uarueness in the legislative scleme defining anu of
thase eomponents of the leug wilt be fatal to i* validitg." {tn the instant

case of I /srd land deduction. there is a vagueness in the measure on

u.hich the GST is applicabie as the Notification has not given th€

option to taxpayers to claim the actual land value as deduction).

Page 25 of 50

orovisions cannot be



c) guresh r(umar Bansal va uol - 2016 {43) 8.".R - DeI HC wherei*the Hontle Derhi High court in para 53 heltl that oAs noticed. earrier,in the present case, nei*ter tr.E Act nor the Rutes.framed thereirt proui^e
for a machinery prouiston lbr excrttding au co,nponents arhet than
sewice cotnponents for ascertainfitg the measure of senice tax. Theabatement to the extent of 7so/o bg a notification or a ciranlar carurots bsfrt,fe the tack of statutory machinery prouisions to ascertain the
uahrc of sentices itualueri rir a c.ornpo,site co,lroc[,,

d) tr'edera'on of lrotels & Restaurants Assocratioa ofrndra 2016 {44r

'TR 
3 (Dcrf rvhereir: it rvas herd thaL "24. The exentption .from seruicetax on the prouision of accommod.atiott for ct room lwuing a d.eclaredtaiff of less than Rs. l,OAO per dag or equiualent Lt bg N(ttification No.12/2A12, dated lTth March 2Ot2. This is not prouided ttt the Act or theRules. /n conrr,rs-sio rter of L)t:rrtrar Er-cise arrd custorns, Kerara u.

Larsen and Toubro Ltd. _ (2016) , .SCC l 70, the $tprerne Court offittned
the decision of the Orisstt High Canrt ltt Larsen and. Toubro Ltd. u. State
oJ Oissa ' (2aaq 12 vsr 31. to the effecr *@t the machinery prouisiotts
for leuy of the tax aurd not be proutcretl bST inslrucfrons and cirrttlars. Itt]Jas he-ld b.r1 the Onssa Hi.t1h Cotrrl that "It rs a rerellselfle rt pnncipte
that in matters of ta'tariort either thr st-r1tte ot- ,e Rtrres franrccr u,rrerthe statute must calter tl.re entire field". lnorcrfulorr by utog o.l.
adm{nistrati,e ins/ru.ctions utrtich are not backed. bg ang .,.tthoritg of
raw is unreasanabre arzcT ," contranT to Articre 265 0f the constihtrion of
India'.

i45) F'rom the above-referred clecisions, it is clcar that the vahiation
mechanism shall be prescribecl i. the Act or Rures and cannol ire prescribed
by way of a notification- Further, it is important to note that section 15 0f
CGST Act prescribes the va,-ration rnechanism onry for suppry of goods orservices or both a:rd does not prescribe valuation mechanism fortransactions involvlng immovablr. properttr.
(46) when re law provicrcs spccific po$,ers to pre$cribe ceftain trrings byissue oi notilications. the samc x,ould bc r,alid, ferv of such cxamples may benotilication of rate of tax undcr section g ancr exemptions under secti.' 1 1.Further, section 15(5) does not authorize the Government to prescribe thevaluation mechanism in Notification. Even section f64 of CGST Act, 2Ol7states that the Government lna1'on the recon*entrations .f the r:ouncir, bynotification, make nrlcs fcr car.n.irrq orrt t he provisions ., ,i," 

^r_,
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:equires that credit can be availed orrly iiFttre'same ia reflected in GBTR- 2A.
Hence, issuance of the notice on suc^ allcgation, which is not envisaged
undcr the provisions of the CGST/sGST Act,. Extracr of section 16(2)(c) is
given below:

(secdon reB)(c) st hlect to the provrstor, of aectran 4r, t.e tax
clta.rged in rcspect of such supptg has been a&tallg paid to ttte
Gouemment, either in cash or through ut,izatbn of tnput tax qedit
admissible in respect of the sakl stlppty;"

(551 As seen from section l6(2)(c), ITC can be availed subject to Section 41of the GST Act which deals with the claim of ITC and the provisional
acceptarce thereof,

"section 4r. craim of input tax credit and proui.siorzat awptante *nreof(1) Euery rcgistered person shalr, aubleat to cuch condrtroae
d,rrd, reatr,lctlons as mag be prescrlbed, bc cntltled to tdke the
ercdlt of eltgtblc lnput tax,, oc ce{/rcssec acd, ln hls retrr7rt a iIsuch arnount shs.fi be credlted, on a proslalonoil baels to his
e le ctronic cre dit ledg er.

g nE uedit referred to in sub-sec{ron (l) shall be utiliwd. onlg forpavment o/sef:assessed output tax as per th1 retum refened. a rn the
said. sttb -section"

From the above-referred sectior, it ie clear that every registered person is
entitled to take credit of eligible ITC as self-assessed in his rerurn and the
same w I be credited to the electronic credit ledger on a provisional basis.
{56) In this regard, it is subrnittcd that Section 42, ibtd. specihes themechanism for matching, reversal, and reclaim of I?c whcrein it was clcarly
stated the details of every inrvard supply furnished by a registered personshail be matched with the correspontling details of outward supplyfumished by the supplier in such maruler and within such time u* *ay'u"prescribed.
(57) Further, Rule 69 of CGST Rules, 2Ol? specilies that the claim of ITCon i'u'ard supplics provisionally allowccr undcr section 4l shsll be matchedunder section 42 after the due date for furnishing the return in GsrR-,'.Further, the first proviso to Rule 6g also states tlat if the tiue linrit forfuroishing Form GS?R-01 specified under section gz and Form GSTR-2specified under Section 38 has been extelrded then the date of matchingrelating to the claim of the i'put tax credit shall also be extended

accordingly.
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(58) The Central Cover-nmenr 1,irJe Norification No. I -q/20I 7_CT datecl08.08.201 7, 20 / 20 t7 -CT dated 08,08.2 o 1 7, 29 / 20 1 7_cT clate. 05.oq.20 1 7.58/2OLT- has extended rhe time iimit for liling CS,IR-2 and CSTR-3.!\rrther' vide Notification No. 1 1/2019-cr dated 07.03.2019 stated rhat rhetime limit for fumishing the details or returns under Section 3S(2) {GSTR-z}and section 89{r} GSTR 3 for the monrhe r:f July 2017 to June 2019 shall benotifi ed subsequentll,.

{59} From the abo"'e-reler*. Nolilrcarions, rt is vcry crear that therequirement to fire GSTR 2 a,d GS',l'R 3 has criffered for the period Jurv 20 r 7to June 1019. In absence of a requircment to file .STR_;;;;ao:a,',n"
matching mechanism prescribecl uficler Section 42 reacl $,ith Rule 6g r.illalso get differed and become inoperative.
{60) once the mccha,,isnr prcsc'iirca r-rncrcr Scction 42 to ,raach thcprovisionarlv alrowed ITC unaer Ser:rior-r .tr r is rrot in .peratirn. rhr finalacceptance of iTC under Rurle 70 is not possible thereby ,h. ;";";.;"';",use the provisionally a,owetr ITc until the due date for filing GSTR 2 ar:trGSTR 3 is notified. Hence, there is no req,irement to re,erse the provisionatITC availed even though the supplier has not fiied their monthly GSTR_BBretllrns til] the mechanism io fijr (iSTR 2 and GSTR B or any othcr neu,mechanism is made avai_lablc.
(61) As secrion 4r aflows the pro"is.ionar availment and ,tirization of ITc,there is no violation of secriorr l6(2)(c) of clsr Act 2el7, therefore, rhe ITeavailed by 1yoticee is rightiy eligible, Hence, request you to drop theproceedings initiated.
(62r rhe above vierv is irlso IbrLrfiea rron., the press r-eieasc dated18'10'2019 rvherein it was statea that "rt is ctarified that the ftmishittg ofautward details in F!)RM GS?R_-? bg the corresponding supplier(s) antd the
facilfu to aiew the same fu FORM GSIR-2,4 bg tlte rccipienf is rn rtre nah.Lre oftaxpager fdc itation and does ot impact the abitttg of the ta4tayer to a.airITC on serf-assessm€nf basrs i^ co,son.nce wi,t thepro.i,sron.s of secliart 16ol tl* Act' The appreLensiolr lruit I'r'c can be aua*ed. onrg orr the basb ofreconciriation between F,RM GSTR-2A and FORM Gsrf-,, canducte(t beforethe due d.ate for filing of retum. in FOR,I{ GSTR-3} for the month of September,
2018 is unfounr'ed as the same exercise can be done thereafter also. Fromthis, it is clear that ir:put ta-r creclit r,.an be availeri even if the same is notindicated in Form GSTR 2..\ a*rl hert:e thc r)otice issuecl is c()t1tran, to th(,
same.
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b. Thc Suprone Court lo cae€ of ladlan Acryllcr ys UOI 1999 (1l3l
ELT 373 {SCl ft was held that "7. The exchange rate fixed bg the
Reserue Bank of Iadfa is tlv aaepted and, determinatiue rate of
exchange for foreigrt exchattge lrarrsccriorls. V lt k to bG devlabd,
Jrom to thc cxtent tho't the nodficadon ddtzi, zTth March 1992
doea, lt must be rftoton thqt the Contra,l Gosennnent had good
reosan tor dolng so. The Reserue Bank of India's rate, as tae have
pointcd out, wa.s Rs. ?5.95, the rate ftxed. by tte notification dated 27th
March 1992 uras Rs. 3i.44, so that there was difference of as much as
Rs. 5.5J. In the aheance oJ any matcrlat ploaed. on racord, bg the.
respondentc gnd ln the absence o.,f so much ac d vio.aoft etoit d
ot qlfidavtt ln this behalf, the rate lixcil bg the notl,lication
dqtad 27th March, 7992 must be held to he arbttrary.
This sion states the when the overIInle nt is prescribinE a deemed
value der.iatins from thE actual va-lue available, then it must have a

for doin f there is no d lue s
becom e invalid. On lhroueh the GST Co cil Meetins inutes,
it h
value of land as I / 3ro of total amount.
The Supreme Court in case of Hlnductaa polymcrc aaso Vi
Collector of CE 1989 (i*3) ELT 165 ISC) held that the Excise Duty
cannot be levied on notional values. The Supreme Court has madc the
following observations "The sclume of the otd Section 4 is indi.sputedly
to determine the ossessable ualue af thc goods on the basis of ttte prie
chatged bg the ass€ssee, less ertain abatements. There was no
qu.estion of making ang additi.ot'r,s to t.l1e prie clnrged by lhe assessee.

wholesale cnsh pri@ charged bg tfte assess ee. To construe new Section
4 a.s now suggestcd would omount to departirry fum this c{nrrrpt and.
replacbq it with the @ncept of a notional uahe @fiWfising of tte
wtnlesate rnsh pice plus certain notional ctnnges. This would be a
radiu,l departure from otd b-ection 4 aftd eannot be said to be on the
sarne bnsis. /t has to be borne in mind that the rleasure of excise dutg
is pie and not ualue.".

s deci can be un od thar
extended be-v-ond levi, anrl in the in stant case. the lew is on supnlv of

c

t

soods arci service rl'here-in scction 15 prcscribes valtratiolr mechani srI
i oods and sen ices&r-gupp
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(50) The valuation adopted by the Noricee is also supported by the Gqiarat
High court decision in case oi Munjaal tri,tanishbhai Bhatt vs uol 2023-TIOL-663-HC-AHM-*'r whe.eirr the l{igh c.urt has herd t.hat deemingfiction of 1/3ra rand deduction is ultra-v-ires the statutory provisions
wherever the acguar rana varue is a'airable. The rerevant extract is as follows

"Thas, mandatory application o-f <i eening fiction o! I / S o! total
agreement uahre torL'ards rond ertetr *utttqh thc actLr.,r wr,e of ranrl isascertainable is clearly contrarlj to the proui-siorts and sclgrne of ttq
CGST Act dnd tterefore llJtra_rires the stadttory prour.,sions. o

(5i) Noticee $'ourd like to submit rhar from the above referred decision, itis clear that wherever t}re actual land value js available, the same can betaken a8 deduction for the pufpose of payrnent of GST zu.rd the deemingfiction of 1/3'd ra..cl varue as creductirn is ulrra-vires the statutoryprovisions' Hence, Nt:rticcc * otrrri rir<r' ro submit that rhe ."*pli*,;.., ;r;.
by the Noticee is in accordance rvith the ra*, and there is no short payment
of GST, therefore, the demand proposed by tlle impugne<l notice needs to be
dropped.

Io Rs: !{o lrregular avalltroent of ITC:
(521 Noticee submits that the inrpugne<r n{)tice has artegcd that the Noticee
has excess ctaimed ITC of Rs. 44.51 ,Z56/_ (CGST Rs. 2Z,2S,STSl- SGST Rs.22'25'878/-l in GS?R-38 as compared to the tax decrared by the suppriers
of Noticee in GSTR-OI .

(5a1 without prejudice to the ahor.e, Noricee submits that ITC c.rnot bedenied merely due to non_reflection of invoices in GSTR-2A as all theconditions specified under sectio' 16 of cGST Act, 2or7 has been satisfied.
Further, Noticee submits that GSTR-2A cannot be taken as a basis to denythc ITC in accordance rvith seolion 41, scction 42, Rule 69 of GGST Rures,
2017.
(54) Noticee submits thal the c(,rlt(liliorr lor ;rvailnrcnt of creclit is lrlovideclunder section 16(21 oI rc Cr.ntral Goo.s ar.:rl Service T:ux Act, 2O 17 *.hichdo not state that credir a.vaijccl by the recjpjent needs to be reflected in
GSTR-2A, further notice has arso not been bought out as to *.hich provision
under the centrar Goods and scrvicc Tax, 2017 0r rures rnadc trrereunder

It rtc .]0 ol'5{}
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Therefore, the Notificarions caflnot go teyorld the act to prescribe a deemed

valuatioo which is not prescribed in :he Act itself.
(47J Furth€r, even assuming the deerned valuation adopted by tlre
department as per Notification No. 11/2O17-CT(Rate! is corrcct, the Noticee

submits that the same is not justified and is unsustainable in law, It ls a
known fact that the land value may not be the same across the country as

the same depends on the location of the land. ln metros, the cost of land
would be high and in towns and nral areas, it would be low. The cost of
construction may not vary much srhen compared to the land value, whether
in metros or in rural areas. DeeminC I l3rd of the total amount charged as

land value lvould leacl to lerv of (iS'l on lhc lar-rd value in metros, whereas in
the non-metros l.he conslrur:tion servicc would not get completely taxed,

Thus, levy of GST on land value, indirectly not allow'ed under Afticle 246A of
the Constitution of India is being levied due to the deeming fiction. We

should also understand there would be cases where the land value is less
than 1/3ta value and in such cases the Government ie collecting less taxca.
(48) During the 15n GST Council meeting, where GST rates on several
goocls and servrces u.ere discussed, the lVlaharashtra and Gujarat State

Finance Ministcrs opposed the l/std land deduction proposed by the
Fitment Committee. Maharashtra State Finance Minieter was of the view
that the flat cost consists of at least 50o/o of land cost in Maharashtra.
Giving 3O%, land deduction ',r'ill lead to litigation and Courts may give

adverse judgments on this. He suggested giving the land value according to
the ready reckoner or stamp duty value. The discussion in this meeting and
consequently issue of nolification No.11/2O17-CT{R) dated 28.06.2017
deeming the value of land as 1/3rd of the total amount charged iteelf chows

that the Government has acted arbitrarily and without any scientific reason
to arrive at the basis of 1/Srd.

(49) The Supreme Court in a catena of decisions held that any action
undertaken by the Central Government or State Go{rcrnment arbitrarily
rvould amount to a viol.ation of Article 14 of the Conotihrtion of lndia and
becomes invalid. Further, it was also held that when tlre actual value is
avai-lable the statutes or rules cannot prescribe a deemed value ignoring the
actual value. Ferv of the decisions which had discussed this issue are as

follows:

a. Supreme Court ln care of Wlpro Llmlted Vs UOI 2OfS 13191 ELT
f 77 (SCf while examining the validity of deemed value of loading and
unloading as l7o of the FOB value for the purpose of determiuing the
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assessable valuc for calculating tjre custome du$r it qnas held lhat "Sl.In contrasl, hotuever, the impugned amend.ment datecl S-Z_199O has
ehanged the entire basrs of inclusion of loading, untaading and
handling charges assoctated rorrh the detiuery of the imporled goods atthe place of importation. LVhereas fimdamentat pinciple or &aslsremains unallered ins_ofar as other tuJo costs, niz., the cost of
transportation and the tost of insurane stipulated in clauses 1a1 and (c)
of sttb'ruIe (2) are concemed. h respecr of tlese fiuo costs, prouisron rsretained bg specifging that theg utould be applicable onlg if the actual
cosf is nor ascertaot(lbre. rr controsr, there is a conplete aeuiation artddeparfite insofar as lorrdjng, unksading arui ha.nd.Iirtg charges ateconemed, ?lhe prouiso now stiyrulates l% of fitr. lree on boq.:rd
sqlue al the good* trreqrectt,e of the fact whether acf,'.r coat rs
a$cert<r.lnehle or noL tlaulng relerred to thc schem.e o.1t Section14 of t|tia Rulas {n detall abote, t.hls eannot be countenanced.
THs prculao, lntroduces fictlon as ,,fcr as cdditlon oJ coet oftoadlng, unloadtng and hendllng charges le concefir*d e.re lDtlwse caece whrrre actuo,t cost pald. on such an account lc
aag;llg,ble q;nd olacartartnablc, Obt lourlg, lt ls contrang to thegrcttslons of $cctton !4 and would claarlg hc ulGra olree thleprovlslon. We are atso of the oplnlon tholt when the ..ctu(ll
chargie;s pald are auallc,ble dftd, dacertd.lnable, lntroduclng a
frc,tlan for arrlvlng at the purpo?ted. coil, o:f tocrd.tng, unloadlng
and. lund&ng chargee ls clearlg orbltsary aith no nexus wlththe obtacfioos eought to be achleoed. On the corrtrrrry, lt goes
d,ga;last the obteati;w behlnd. Seeflon 14 *amelg to aecept the.,at"*l eoot pald or pagable and. eoen ln the absence thereo! to
atrtue dt the cosf whtch ls most prodmate ta the octusl cost
AddtlCon of l% of lree o*board. ualua {s thus, tn the
chtumzta nae, cr,,arrg anbttrary a..d rno,tioa,,t a*d. urourd be
alala;ttrue of Atttcb 14 o! the Constlttttton.

he actual valUe lS avail ble . the
tio of deemed valtre is not vali as the IN tbitrar.v and

Utldolt heorLrsen uc and the issu
s al.c onc and

the Lrac
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t63) without prejudice to ffre above, hioticee submits that even if the
matching mechanisrn is in prace, the unmatchcd frc amount witl get
directly added to tlre erectronic liabirity ledger of the assessee under sub,
section (5) of section 42 and there is no requirement to reverse the ITC
availed.
(64) Noticee submits rhat onry in exceptlonal casee like missing dealer etc.
the recipient has to be ca,ed for to pay the amount which is coming outIiom Para r 8'3 of the minutes of zg,, GST council meeting trela on
21.07.2018 in New Delhi which is as under:

'18.3-- He highltghtert that a major change proposed. was that no
input tax credit can be a va ecl by the rceipient uthere goads or seraices
haue twt been reeiued before Jiling ol a redtm by the wpplier. This
utoutd redue the number of panding inuoiacs for uthich ttput tax ctedit
is ta be taken. There would be no automatlc reoertal ol t tt ut tax,
credlt at the recipient,s end tohere tax had. rwt been p"i Ag **
supprier' Rcocnue qdmtnrstratl0n shcrl flfr tr., to tecot,r t,.e
tax from the Eell.er ond onlg tn some excepdonal crrcum.storncae
llkc ndastng dealer, chell companles, closutz- o;r tuclncss bg thl-
sttpp&er, l,,put td,x credlt shall bc rccotx*d fiom tha reotptant
bg lottoutlag the due proceea of ceroltg of nodce and pcraonal
hearlng. He staled that though this r:rould be part of IT archilecfire,
in the raw ,tcre would corttinne to be a prouision naking the selrer and
the buger jointlg and seuerallg responsibte for tearuery of te\, which
was not paid bg the flpptier but credit of uhich had been taken bg tle
rec*)ient. This utould ensure that the searritg of credit was not dihrted.
completelg."

Thereby, issuing the notice s'ithout checking with our vendors the reason
for non-Iiling of the returns etc. runs against the recommendarions of the
GST council.
(65) without prejudice to above, Noticee submits that even if trrere is
differential frt availcd by the Noticee, the same is accompanied by a varid
tax invoice containing all the particurars specified in Rure 3E of cGST Rures
based on which Noticee has ava ed ITC. Further, Noticee submits that the
value ol such supplies including ts-xes has been paid to such vendors
thereby satisrying all the other conditions specified in section 16(2) of the
cGST Act, 2017' As aII the conditions of scction 16(2) are satisfied, the ITC
on the same is erigibte to the Nodcee hence the impugned notice needs to be
dropped.
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(66) Noticee submits that rhe fact of paymetlt or otherw-ise of the tax b1. the
supplier is neither knoran to us nor is verifiable by us. Therebv it carr be
said that such conclition is inpossiblc to perfor,r ancr it is a kno*.. principle
that the law does not cornper a pcrscl. to clo sonlething which he canntrt
po$sibiy perform as the legal maxirfi gocs: lex non-eoglt ad. imposalbltla,
as was held ln the case of;

Indtdn *afiIess ,Sf€€t & Altogs Ltd. Vs UOI, 2OOS (156) ELT g4S
(Bon.)

Hia Enterpises Vs CC, 2OOs (1Sg) ELT lJS ff_LB). Afinned W SC
in 2A08 p28) ELT 161 (SC)

Thereby it can be said that the conditio' *'hich ie not possibre to satisfy,
necd not be satisfied and shall be considered as deemed satisf;ed.

'67) Noticee further submits that for the default of the supplicr, rhe
recipient shall not be penal2ed therefore the impugned notice shal be
dropped' ln this regard, rer'iance is placeri on on euest Mcrchandising
Indta P',t Ltd vr Government of r{cr of Delht and otherr 20 t 7-tlor,
2IEI-EC-DBLVAT wherein ,t $,as helcl rhat

'Str. The resuh af st tch readiag doum would be that the Department is
ptecluded from inuoking Section 9 (2) {S} af tha DVAT to deng ITC to a
lrurchasitg dealer who hos bona fide entered rnto a purchcse
transac-tian uith a registered sefiing dearer who has irsued a rox
inuoie the TIN number. In the event that the aelllrtg
daaler lla,a tailed to d,cpoalt the tax co[eeted bg hlm ltom the
Irurchralt tg deale4 the remcdg lor tt* Depar,trfient would be to
ptoceed agrrtnst the dcfaulling selllng deater to recover such
ta.x and not dcng the purchasltg dealer the ITC.,

(68) Noticee further submits that in case of Honble Karnataka High court
in a writ petition rired by M/e ol.Ky Destg[. vcrrur Tho Asrretaut
co,orl*loaor of coranrcrc&l rar Bangelore 2019(6r rul 941 relating to
Narnataka vAT hae held thar "rt is clear that the berefit of input tax cannot
be depriued to the purchnser dearer tf the purchaser dealer satisfactoiitu
demonstrates that uhite purchasing gootrs, he has paid ahe amount of tax to
Ite sellrngr dealer. If the setting deater has not depostred. fiE ,,nwu,.t in ful or
a parl theteof, it uould be for *w reuenue to proceed against the sefling
dealef
t69) Noticee submits that,nder the earrier vAT tarvs there were provisior:s
similar to section 16(21 ibitr ri hit'rr ha,,,t: i:eerr helcl bv thc coLrrt$ as
unconstitutional. Some ,rI them are as follorl.s
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requlremen to rse anv cfedit in abs€ of lecal ulre ent

.10. an not rlor to tha . Hetrce e f
retlectlon in GSTR.2A ls in ctdurins the sublect oerlod.
(721 Noticee submits that Rule 36(4), ibid restricts the trc on the invoices
not upl,oaded by the suppliers. However, such restrictionc were beyond the
provisions of cGST Act, 2ol7 as amended more so when gection 42 & 43 of
cGST Act, 2017 which requires the invoice matching is kept in abeyance
and filing of Form csrR-2 & Form csrR-B which implements the invoice
matching in order to claim ITC was also deferred. Thus, the restriction
under Rule 36(4), ibid is beyond the parent statute (CGST Act, 2Ol?) and
it is ultra viree, In this regard, rcliance is placed on the Apex court decision
in the case of union of India vs S. srinivas en 2or2 (2g1) ELT 3 (sc) wherein
it was held ttnt 'If a rule goes beyond the rule making pouer confened by the
staa$e, tlw serne l-s to be declared ultra vires. IJ a ruIe supptanls dttg
prouision for whieh power llr.s not beea mnfered, ir beam.es ultra vires, Thz

fage 35 of 50

a. Arls€ Indla Llmltcd va. Coomlirloncr of Tradc aad ?axcr,
rlelht - 2olE-TIoL-l l -sc-vAT *.as re,dered favorabre to the
assessee. 'lhis decision rvas reodered in the context of section g{2)
(g) of the Delhi Value Added Tax Act, 2004 which is a similar
provision wherein the credit availment of the rccipient is
dependent on the action taken bv the supplier.

b.U/* Tarapore and Compaay Jamshcdpur v, the gtat6 of
Jbarkhand - ZOZO -TIOL-9A-HC-JHARICIAND-VAT This decision
was rendered in the conr.ext of section lg (g)(xvii) of Jharkhand
Value Added Tax Act, 20OS similar to the above provision.

The decisions in the above cases would be equally applieable to the present
context of Section 16(2) ibid
lTol l{otl..e f.tther rob-it" thrt th" h.t th.t th"r" Ir oo roqolr"-oot
to reconclle the invoicee refle-SleC- tn@
"old"nt 

fro6 th. propo*d 
"-.,'d-.ot l,, s."tloo 16 of GST A"t. 2ol7

la Flnance blll. 2o21 as latroduced la parllaraent trence. thcrc l" no

durlne the aub{ect oerlod.
17 ll Slmilsrlv, lt_lg-9g!y_EEb_-Sjl4}., o f CGST Rules. 201? as iurcrtcd
w.e'f. o9.1o.2o19 has mandated the coadiHon of rcflec$on of vendor
lnvolces la GsrR-2A .tth Adho" addrtroo of th6 2o%o (trhlcb ,rqs :ate,
.h"r"ud to 1o7o & fotth.r to solol. At th"t tt-". &u cBrc ,td" clr*rL"
12314?/2o19 d"t.d ll.lr.2olg 

""t*eo"i.rlro "l"rttlud th"t th.
matchin{ u/r. 36141 is reouired onlv for tho I?C aualled attsr



basic test is to determine and cottsid.er rhe so,rce of por-,er which is reratable
to the rule. sim arfu, a rule must be in accord with the pdrent stahlte as it
cannot trauel begond it., (para 16)

once any rule is r.tllra vires, the sr-r:re neeri n.r [re follou,erl. Henr.e. the
proposition to cleny the lrc st:rting that invoices not rellected iu GSTR_2A
require to be dropped.
(73) Noticee wishes to rely on recent decisions in case of:

a. M/s. D.Y. Beathel Enterprisea Vc State Tax offlcor lData CeIl|,
(Investlgailon Wlng). Tlrunelveli 2O21(3) TMI 1O2O_Madra* High
Court wherein it ivas heid as r.lnrler: ., 12, Therefore, if the lax had nor
reached the kitty of the Government. then the liab ity may have to be
eventualiy bome by one party, either the seller or the buyer, In the
case on hand, the respondent cloes not appear to have taken an1,
recovery action 

^gainst 
thc sr-ller / charles and his *,i fe sl-ranthi. o:r

the present trans{tctions. r.1.'r'rr. lt,irr*ed r:ounse r for the pci,rioncrs
dra*s my attentioll ro thr scli, r.rLrtecl 27. ro.202o, rinarlisi,g trre
assessment of the se er bl' e.xcluding the subject transactions alone. I
am unabre to appreciate the approach of the authorities. when it has
come out that the seller has collected ta-x from the purchasing
dealers, the omission o, thr part of the seller to remit rhe ta-x in
question must hAve bgs11 1.,i1,,1vr"61 vc6, seriousll, :ur t1 strict actio::r
ought to have been initiated against him. 14. That apart in the
enqurry in question, the Charles and his Wife ought to have been
exemined. They shor-rld have been confronted."

b. Jurlsdlctional Iligh Court decision in caae of Bhagyanagar Copper
h
Ltd Va CAIC aad Others ZA2t_TtOL-2143-HC_Telangana-G$T

c. M/s. LG{t Industrles llmited Vs UOI ZOZL (r.Zl TMI 834_Calcutta
Illgh Court

d. M/s. Bharat Alumlalua Company Ltmlted Vs UOI & Others 2O21
(6l"Mr

e. M/a.sanchlte Kundu & Anr. ve Assistant commrsaron€r of state
Tax

f5t 786 - Calcutta Hish Court
l74l Noticee submits that in the case of Globel r,td. ?. uol - 2014 lgrot
E L'f. 883 (cqt.l it was held t-rrat deaial of ITC to the buyer of goods or
services for default of the supplier of goods or se nnices, u,ilr severely impact
working capital and therefore substaurtia[v criminishes ability to continue
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businese. Therefore, it is a serious affront to his right to carry on his trade
or business guaranteed under Artiele 19t1Xg) of the Constihrtion.
(75) Noticee eubmits that the denial of ITC to the buyer of goods or
services for default of the supplier of goods or services, is wholly unjustifed
and this causes the deprivation ol the enjovment of the property. Therefore,
this is positir,ely violative of thc provision of Article 300A of the Constitution
of India - Ccntrel Eacls6, Puae v. Dal IchI Karkarla Ltd., 8C oa 11

Auguet, 1999 11999 1112) E.L.T.35S {s.c.ll
(7 6) Noticee submits that the denial of Irc to the buyer of goods or
serwices for default of the supplier of goocls or services, clcarly frustrates the
underlying objectivc ol rrtroval of cascirding effect of tax as stated in the
Statement of object and reasons of the Constitution (One Hundred And
Twenty-Second Amendmentl Bill, 2014. it is an established principle of law
that it is rreceasa.rJ, to look into the mischief against which the statute is
directed, other stafutes in pari materia and the state of the law at the time.

l77l Nolicee submits that onc also rrceds to consider that Article 265 of the
Constitution which provides that no tax shall be levied or collected except by
authority of law. Hence not only the ievy but even the collection of the tax
shall be only by authority of law.

Ia Rer Iaterest under Section 5O le not applicable

{78) Noticee submrts that rvhen the principal amount is not payable there
is no question of payment of interest. In this regard, rcliance is placed on
the Judgment of Honble Supreme Court in the case of Pratibha Processors
Pvt. Ltd Vs UOIo 1996 (881 E.L.T. 12 (s.c.).

In Re: Dcmand under Sectlon 74 is not applieablc:

{79) Without prejudice to the above, Noticee submits that when the time
limit for issuance of notice und€r Sectioa 73 is not expired, the invocqtion of
Scction 74 is not warranted. In this regard, reliance is glaccd on Godavari
Khore Cane Tlansport Company Pvt. Lrd. v. Commissioner 2Ol2 (26) S.T.R.
310 (Tribunal) wherein it u'as held that "It thrrs appears, tlle allegation of
suppressrblr of facts was raLsecl in the slwut-cause notice for tlte sole purpose
of inuoking tle proviso to Sectron 73(1) of tll.r Finance Act, 1994 and not for
ang otlrer Wfpoae. As a matter of fad, it was nat nncessary for the
deparfinent to inuoke the prouiso to Secttbn 73(1) ibid for demanding seruice
tax frofi ,he ossessee for the afores&id period, urhich is rttithin ttw norrnal
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petiod of lfmrltatrorr preseibed rrncier Secfr.ort 73(l). In thr.s scenaio, the
peftaW imposed bg the conmLs.sroner u.ncier section 7g of the Finance Act.
1994 on fhe assessee on the gratnrd c/ s,ppressior t of taxabre uarue of rhe
seruice cannot be .sustoined. We, tlte.refare, set as.le the penaltg imposed
under sectton 78 of the F*tance Act, 1994 on the Nottcee in Appear No.
sr/ 6B/ 2009.*
(80) rffith respect to non-pa\:rnent r:f GST urder.reverse charge n:echanism
on unregistercd procl.rretrrntn. Notice(' rvoulcl like trr submil thirt thert exisls
a confusion relating to pa]'nent of (isr on unregistered procurements and
the iadustry has not paici GST on thc same as the same is very complex.
understanding the difliculties inv.orved in irnplernentation of RCM orr
unregi$tered procurements, the government has removed the same from
reverse charge mechanism. Trris sholr.s that trrere *,as a ge n.i,c clifficultl,
faced by the trade r,vhich r+,as also unclersl.ood b,v fhe Government and
removed the same. In these circumstances. it cannot be said that there is a
suppreesion and intention kr q1,a6. payment of tax. Hence, the question of
invocation of Section 74 does not arise_
(81) witlr respect to diflerence berr.een ITf.r ai,ailecl .in GSTR-3B anri csrR-
2A, Noticee would like to srrr;,rit rir'r ilnr.irg the 1>eri.d 2ar7-rt3 iencl 2olg-
19, there is no conditio. of reflection of ir:voices in GSTR-2A for a'ailirrg the
ITC and ule t GST R es 2017 inserted t'

th0 di of 111 Il-l

rh which sras later ch toAo/o

& to 5%1. At that tinlc. thc CBIC vide Circular 123 /42/2019 <1 ated
1 11.2a1.9 ed that the matchin u/r.36(4I is reouired

e 10 t0 the
eLl o in CSTR-2A is tcorrec durin

subject period.

l82l Noticee rvould like to subrnir that the Noticee has availed the ITc
based on the invoices rer:eir,rcl frorn.ur slrppllcrs zurcl tire same 1r,ere 

'erifierlby the audit pafry^ Aftcr vr.rr cation. tro rrlrjrction u,as raised *.rth respect to
ITC availed except stating that the ITC vras not reflected irr GSTR-2A. The
ITC availed was disclosed in GSTR-SB and the department is arvare of lhe
satne, hence, there is no question of suppression of the same. Further, the
non-reflection of ITC ir-r GSTR-:?A is not in our trands ;rncl tht same is
completely dependent on the rilirrq si;.rtLrs (i[ our suppliers. 'fhcref,r-c, rl-rc
safle caflnot be considered as suppression as deiined in Explanation to
Section 74 of COST Act, 2017.
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{83) The same view was ta*en by various High Courts under GgT rqinrr
and stated that the ITc cannot be denied merely for non-reflection of
invoices in GSTR-2A. In this regard, reliance is placed on

> M/s. D.y. Beathci Entet?r.ises Vs State Ta:r officer (Data Ce ),
(lnvestigation Wing), Timnetveti 2021(3) TMI r020_Madras High
Court

b Jurisdictlonar High court decision i' case of Bhagranagar
Copper hrt Ltd Vs CBIC arrd Othcrs 2OZl:tlOI2l4g-HC_
Telangar:a-GST

> M/s. LGW Industries iirnited vs uol 2o2r (t2l rMI 8s4 -carcutta
High Court

D M/s. Bharat Aluminium Company Limited Vs UOI & Others 2O2l
(6) TMI 1052 - Chattishgarh High Court

since the issue invol'es interpretation and exists confusion during the
disputed period, the suppression of facts cannot be invoked.

(84) Noticee submits thar the suppression of facts cannot be invoked for
mere difference between the GSTR-2A and GSTR_3B. Iil this regard, reliaacc
is placed on NKAS services pvt Ltd vs state of Jharkhand, 2022 tss)
c.s.T.L.257 (Jhar) rhe Hon'ble Jharkhand High court held that wherein it
rvas held that "cotlr, futds that upon petusar of GST DRC-1| issued to t/.e
petitioner, altlwugh it }-s been mentioned, that there is mismatch between
GsrR€B and 2A, but that ts not sufficient as the foundatbnar arlegation for
issuance of notie und.er section T4 is totaily missing and fite notie qntinues
to be uague"

{85) Noticee rvould like to sub*it that rhe irnpugned order has contirmed
the penalty ulder section 74 merery on the ground that tf,e Noticee had
paid certain taxes on pointing out by the audit orlicers. In this regard,
Noticee submits tlrat the lapse would not have come to light but for th
investigati,on of the department, standing a.lone cannot be accepted ae a
ground for confirming suppression, misstatement or misdeclaration of facts.
Any shortcomings noticed during the course of verification of records, itself
cannot be reasoned that the deficiency was due to mala Jide intention on the
part of Noticee. In thie regard relied, on LANDIS + GyR LTD Vs CCE 201g
(290) E.L.T. 447 grri. - Kolkata).
(86) Noticee wish to further rely on the patna high court decision in case
of shiv Kishore cor:srructions pvt Lrtr r,is uor z02o (ro) TMr 4s - patr:a High
court wherein it was hercl that rnere crifference bet\r'een turnover in GSTR-
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3', and as per TDS rcturrl csrR 2A ca,noL be considered as suppr<;ssion of
facts.
(87) Noticee Bubmits thar section 74 is applicabre onty when the non-
paJrment or short pa)rment is due to fraud or any willfut misstatement 0r
suppresSion of facts to ei,adc ta.1i.

"74. (l ) Where it o,ppr:(rrs ro the prnj:er officer that an1 tax ftas nr)t
been paid or shart paid or enoneottsly refunded. or uthere i,tpt6 tax
credit has been uronglg auailetl or utitized bg reason of fraucl, or any
willful-misstate,nent or suppressron o-f facrs to euad.e tax, he shalt
sente notie on the person. chargeabre utith tax wh.ich has rrot been so
paid or whiclt has Deen so short trrair? or to tultottt tlw refirtd ha-s
erroneousrg been made. or *rto rtcts u;rongrg auailed or rtt,ized itpttt
tax credit, requiring him to shou cd se as to uthg he sh.otttd. not prrq
the amount specfecl in ttre notice arong with inlerest pagabre thereott
under section SO and a penaltg equiualent to the tax speeifred in the
nol.ice,

Hon'ever, in the instant case. Notici:e h:rs ,ot snppressed an, ciet.ils to the
department, Therefore' the pr.posal of impugned notice to demand tax
under Section 74 is not con"cct alcl thc samc needs to be clropped.
(88) Noticee further submits tha t during rhe course of audit Noticee has
submitted all the relevant information asked ror rvithout anv hesitation as
and when requi,cd Further. respecti'g the jucliciar procee<iings Noticee has
given a proper respolrse against rhe s.*mons issr-red by appearing before
the department auttrorities. Noticee subrnits that no information is
suppressed, The allegation of suppression of facts is not correct.
(89) Further, Noticee extracts the meaning of suppression explai,ed in
CGST Act, 2017

Dxplanotian 2. -For the ;:uryoses o/ this Act, tte e.tpressiort
"suppression' shan mean non-declaration of facts or information tuhich a
tatable person is required to cleclare in the retum, statement, report, at
ang other document Jumisrted urtder this Act, or the rures made
th.ereun-der, or failure to ,fun,sh ang infommtion on being asked for, in
wnti*g, bg tLe proper ofllce.r.

(90) Noticee submits that fron: thc irhorre-referrecl Explanation-2 to section
74 of COST Act, 2017, the expression .snppression, means not declaring thc
information required to be decrared in thc rcturn or failure to furnish any,
information on being asked for, in rrriting by the proper office r. In the
present casc. Noticee has sub,,itte.r the rerluirerl information as ,ncr rvhen
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call€d for by the department- aut'orifles., $,trrther, thc audited linancialstatements were also submitted. Hence, the proposal of impugncd notice toimpose a penalty is not at all tenable.
(91) Noticee further submits that suppression means not provid.inginformation that the person is legally required to state but i8 intentiooally ordeliberately not stated. whereas in the instant case firl facts of present scNwere welr discrosed before authorities as an.r *,hen requested by way of clear& specific letters. Further, there is no *,iilful misstatement by Noticee inview of the fact that what is believed to be

provisions was put forth before the authoritier. "o*"t as backed by legal

{92) In this regard, the notice submits that suppression or concearing ofinformation with an inLent to evade the payment of tax is a requirement forimposing the penalty. It is a settled proposition of law that when thea.sessee acts wittr a Bonafede belief especiariy when there is doubt as tostatute also the law being neu, and not yet understood by the commonpubric, there cannot be an intention of evasion and penalty csnnot be levied,In thie regard, we wish to rely upon the following decisions of the gupreme
Court.

i-commissioaer of c.Ex., Aur:rrrgabad Vs. pendhakar constnrctions
20l t(2A) S.T.R. ZS(Tri. _tr{urn)

ii. Hindustan Steel Ltd. V. State of Orissa _
iii.AkbarBadruddinJaiwaniv.corector-r;il'r:;lrT;l'rit:f l*,iv. Tamil Nadu Housing Board V Collector _ I99O (24) ELT 9 (SC)(93) Noticee submits that mere non-payment/ short payment of tax per sedoes not mean that Noticee has wirfulry c.ntravencd the provisions with theintent to evade payment of tax. In this regard, reliancc is placcd onUniworth Textiles Ltd. v. Commissioner 2o]g (2;8) E.L.T. l6t {S.C.l.t94) Noticee submits that no penalt' shourd be imposed for technical orveniar breach of legal provisions or rvhere the breach flows from the bonafidebelief t].at the offender is not lable to act in the

statute. Reried on Hindusta. steer Ltcr. v. state "fffill'jHfil,HS:(J1s9)(S.C.).

(95' NoLicee further submits tiat it wa' held in the casc of corector ofcustoms v. unitech Exports Ltd. 1999 (108) E.L.T. 462 (Tribunal) that- ? {ssettled position that penalfil shotid not be imposed. for the sake of leuy.Penalty ris not a source of Reuenue. Tlr,- perfiltA can be intposed depend,ingupon the facts and cirannstances of the crrse thrtt there is a clear finding bythe aut*orities berow tho,t this case does twt warrant the impositian of
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petlaltg. rhe respandenf's counsel has a/so reried upon rc crecision of fire
&lpreme Court tn the case of lli s. pratiblta proce.ssors u. [Jnion of h1(iir
reported in 1 996 (88) E.L.T. I2 /,S, C.l that penalt!! ortl.inrtrihy l.r,Jied for *orrrc
cotttumaciaus condltct or for a deliberate tioktrion of the prouisicrns of rhe
porticltldr statute.'Hence, a penaltSr cannot be imposecl in the absence ot
deliberate defiance of the law even if the statute provicles for the penalty.
(96) Noticee submits that riom the above-referred case larvs. it is clear that
Noticee has not willfullv misstatcrl an,\, facts, thert-forc. thc imposition of
penalties is not rvarranred.

l97l Noticee submits that penart-v, as the r.r,ord suggests, is punishment ior
an act of deliberate dcceptio, by the asscssec uith the intent to e,r,ade duw
by adopting any of the meirrs mentioned in the section. In this regard
wishes to place reliance on Rajastha, spinning & trVeaving Mills [2009 (23s)
E.L"T. 3 (l!.c.) & conrrn issior rt:r {)[ L].r)rri-r1 Ext:ise, vapi Vs Kisan lr.lonlclinqs
Ltd 20lo (260) E.L.T r67 (s.C)

{98) Noticee submits that all rhe entries are recortied in books of accounts
and financial statements nothir.rg is suppressed hence the issuance of Notice
under section 74 is not valid. wishes to place reliance on LEDER FX vs
DCTO 2015-TIAL-2727 -HC.MAD-CT; Jindal Vijayanagar Steel t,tcl, v.
Commissioner - 2005 (lS2) br.L'f. 41S ('t'ri-bang).
(99) Noticee submits that Gsr rrcing a nc*, law, the i'rposition of heary
penaltie s during the initial Years of implementation is not wa:-ranted.
Further, the government has been extending the due dates & *.air.ing the
late fees for delayed filing etc., t.o encolrrage compliance.
(10O) Noticee subrnits that GST irring a n er.r, larv and trarie is not much
con\rersant u'ith the prr:cerlrrres, thr' imposition of helty pena1t1. for rnerr:
delay in liling of returns will adversely impact the trade. Flrrther, these hcfty
penalties may lead to the closure of business of the Noticee heuce tlre same
shall be avoided.
(1o1) Noticee submits that the csr is still under trial-and-error phase and
the assessees are facing genuine clifficuities ancl the safire \rras also held by
various courts by decidirrg ir) firrl)ur of thc assessee. Therefore, the
imposidon of the penalty during the initial trial and error phase is not
warranted and this is a valicl reason for setting aside the penalues. In this
regard, reliance is placed on

a- Bhargava Motors Vs UOI 2OL9 (261 GSTL 164 (Delf wherein it
was held that "Thr ()l'l'l^ s_r'str.rrr is still in r.trial a.nc1 error phase as lar
as its implcmerltatiofi is concer:red. Flver since the date the G$TN

I'age .12 of 50



became operational, this Cdurt has been hpproached by dealere facing
genuine difliculties in filing returna, claiming input tax credit through
the GST portal. I?re Court'g attention has been drawn to a dacision of
the Madurai Bench of the Madras High Court dated t0th September,
2018 in W.P. (MD) No. 18532/20 18 (Tara Exports v. Union of India)

[2019 {20) G.S.T.L. 32 1 (Mad.)] w,here after acknowledging the
procedural difficulties in claiming inpur tax credit in the TITAN-I forrr
that Court directed the respondents "either ro open the portal, so as to
enable the petitioner to file rhe TRAN-1 electronically for claiming the
transitional credit or accept the manuaJly liled TRAN-I, and to allow
the input credit claimed *after processing the same, if it is otherwise
eligible in law
b. The Tlre Plaea Vs UOI 20 19 (30) GSTL 22 {Del)
c. Kusum Enterprises Pvt Ltd Vs UOI 2019-TIOL-1SO9-HC-DcI-

GST
(102) Noricee craves leave to alter, add to and/or amend the above reply.
(103) Noticee rv'ould also l.ike to be heard in personal, before any Noticc
being passed in this regard.

7. Perconal Eearlng: In this case, personal hearing opportunities were
provided on 14.10.2O22 alcl 14.O8.2O23. Shri Lakshman Kumar, Managing
Partner, HNA & Co LLP, authorised representative of M/s Villa Orchids LLp
had attended the personal hearing on 14.08.2023 and promised to submit
additional submission by/before 22.08.2028, but not yet submitted.

DISCU8SION AND FII{DIHOSI:

L Ihave carefully gone rhrough the shc.rw cause notice issued to the
taxpayer vide C. No. V/o1lcs'f / rS/'202o-cR.-r2lCIR-1 oo OS.OL.2e22,
reply to the notice submitted by the taxpayer vide letter dated 04,08,202A,
documents submitted by the taxpayer, oral submission made by the
taxpayer during personal hearing and information/data available on
records. I would like to examine the case para wise aB mentioned in the
notice.

9, l{on poyaent of (XtT under BC}t orr Broksrsgc/Coarnt*alon patd
to unrcgl:te;ed perrons tRs.3O6Ol:

9.1. It has alleged in the notice that rhe raxpayer had not discharged tax of
Rs.3090/- on pa-Vment made to un-registered persons under RClt for the
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period O1.07.2O17 to I2,10.:OlT irs rrle;-N,)titlcati.n No.$/2O17 Cerrtr;rl T*x
(Rate), dated 2a.o6.2o77 . Thc- toxpa-yer r,icic his repry ro the notice submitted
that he has paid thc tax amoLlnt vide DRC-03. ARN No. ADg61222007 r37.K
dated, 19.12.2e22.

9,2. From the above said DRC-O. ancl s,brnission marlc by the ta_xpa!,..r, it
is noticed that the taxpayer hos p;rid tax riahility of Rs.sOgt)/- trrrouglr the
said DRC-03 by debiting Electrorric C:rsir Ledger, *,hereas he has nor paid
applicable interest and penarry. Hence, I hold that the taxpayer is liabre to
pay the tex as proposed in the notice along with interest under section s0 of
the CGST Act, 2OlZ and pe.alty 

'nder 
Section T4(11 ot the CGST Act, 2O1T.

Further, I also hold that rhc tn-x of Rs.30go/- paid by the ta-rpayer is liabre
for appropriation aga.ilrst the ta_x denrancl.

11. lloa-payment of GST on Advances recelved ln I*y, 2OL7-1g and
2018-19:

11'1' The sho* cause notice srates that during the period 2o17-1g an<l
2018-19, the taxpaycr has received an amount of Rs.41,S1,8 4,22O1-
through cheques. Out of this amount, the taxpayel has paid t€.x on the
taxable value of Rs.7,71.55,032 / - at the rate of 1896; that the ta_xpayer has
claimed Rs.14,64,43,0O0t - torrarcls exrnrptecl Sales (Sale of I;rnd); tlr:rt thus
the taxpayer has not paid tal< on the differential turnoyer of
Rs.17,76,98,282l- r,r,hich rvorks out ro Rs.i,S9,92,g4S/_ {CGST@9o/ol and
Rs. 1,59.92,84sl- (SGSTOe%].

10, hterest for derayed firing of csrR-3B Return for the months
July, 2O17, August, 2Ol? and October, 2Ol?:
10'1. In the notice, it has beerl mentioned that the taxpayef is liabre to pay.
interest arnount of Rs.g27/- f,.rr clera' ,ri,g of GSTR-3, retturls for rhe
montlrs Jrrly, 2OlT, Augrlst. 2O17 irnd October., JO17. Thc ta-rpray6.1- !,id.
reply to the notice subn:itted that he has paid the interest amounr vide
DRC-O3 ARN No.36 1 2 22OOT 1S4O dated 1 9. 1 2.2022.

1O,2. From the above said DRC-03 and submission made by the t&ypayer, ir
is noticed that the ta_ypal,er has paid rhe said inrerest liabilitv vide DRC_O3
ARN No.361222ooo7 ri4L1 ciare<r l!]. r2.Ja)2 b' crebiti*g olecrro,ie cash
Ledger. Hence, I drop thc dcma'cl of interest as proposed in the notice
under Section S0 of the CGST Acrt. 2017.
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11.2' Ia this regard, the taxpayer submitted that th€ project uudertaken by
him got completed & possession u,as handed over to the customers. The
customers also have paid all the allrour]ts towards the sale of villas. F.urther
he submitted tlrat he has remitted the appticable GST also (including tJ,e
advance received in Fy 2012-18 and 2O18_19) as showu betow:
sl. Particulars
No.

1 Total receipts
Less:land (exempt sales]
Less: Non-taxable receipts {stamp duty,
registration charges, GST etc.)

f__
i5

Net Tatable Value
Declared in GS? returns

6 Dillerence to be declarid
ST payable on the above 6

July, 2Ol7
2021

to Marh,

70,67,62,816
2 32,04,85,000

3 r,07,73,I54

7

Further, the taxpayer also submitted that the major portion of the riability
was paid through ITC in which case there is .o intcrest fiabitity on the
belated remittance of the GST. if an' to that extent. In this regard, other
submission has also been nrade by the taxpayer as detailed at para 7 above.
11,3. From the repiy to the notice submitted by the taxpayer, I found that
the period of show cause notice undertaken is from July, 2OlZ to March,
2019 and proposed demand is rimited to this period only; that total rcceiptE
{advances received through as per }edger) is Rs.41,S1,g4,220l- whereas for
the same period as per the reconciliation sheet submitted by the taxpayer,
the total recsipts is Rs.22,29,92,09g/_. However, in the preoent conter(, lhe
reconciriatioa made by the taxpayer lor the period from 2017-1g to 20?.0-2 t
is not rclcvant. The taxpayer's contention should be timited to the invorved
liability of Rs.3,19,85,690/_(cGST:Rs. 1,59,92,845 / @golo and sGSr Rs.
I '59,92,845/-) only as per r.hc derna.d proposed in the notice. Further,
other submissions made by the ta-rpa).er are confusing and ambiguous. The
taxpayer has also not made documentary evidences in support of his craim.
Further, I also find that the case larvs relied upon by the taxpayer havc no
relevance to the facts of t},e instant case. Hence, I hold that the taxpayer ie
iiable for payment of tax amounting to Rs.3.l9,AS,6S0/- in terma of Section
74 of the CGST Act, 2017 along r.r,ith inttrcst. anrl penalty as proposed in the

7,O9,77,240

3 r,53,00,570

45,27,417

8,14,935

nolice.
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1s' section 5o or CGST Act,2oi7 provi<ies dete rmination of riabiritv to pay
intereet on delayed payment of tax and rwongly availed and utilised ITC. As
per this section, if the person liable to palr ta-x fails to pay the same by t1.re
due date, he is required to pa1.'t.l:{ along q,ith interest at the applit:able l,ates
for the period of clclat,. i.t'.. lbr rlrc Feriorl from thc tlue clate to the date of
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12. Inellgtble ITC avalled durtng the Fy ZOla_19:
12.1. It haa alleged in the notice that the taxpa],er had rvrongl-v claimecl
Input Tax Credit to thc c:it.*t of Rs.4,1.S 1 .7:,b I _ [CGST:Rs.2?,?S,S79i,_ and
SGST:22,25.8781-l anrl tlrtr s;riri irrlgr_rlrrr. ITC is rccor.,crablc alttng rvith
interest under Section SO of the C(}ST Acr, 201 T and penalt-1, uncler Section
74(l) ofthe CGSTAct, 2017.

12.2. The taxpayer in his reply to tlre notice s,bmittetl that ITC cannot be
denicd merely d,c to 

'orr-rcflcrrtio. in GSTR-2A as all the corditions
specified under Seclion 1{i {)l CCST i\ct. :017 has bcen satisfied. Furlhcr,
the taxpayer submitted that GS'rR-2A cannot be taken as a basis to deny
the ITC in accordance rdth section 41, section 42, Ruie 69 of cGST Rures,
2017.

12.3. It is secn from thc Scction 16(2). .il1 ar.rd 42 of the CGST Act, 2017 and
Rule 36 of the GGST Rrrtes. lo17 ih:rt IT'c r:irn [:e:rvaileti b.r, :t rrgisttrrrl
ta-\payer only if all applicablr pai-ticul,ars specilied in the tax irrr,oice are
fumished in the Form-2A of thc ta-xpaycr. Whcn thc supplier files GSTR -i
Retum in any particurar month discrosing his sales, the corresponding
details are captured in the GSTR - 24 of the r"ecipient. Hence, the amolrnt of
ITC available as discrosecl i'T:rb.lr.trA must lnatch with tax cletairs ciiscroserr
in Form GSTR -2A It is importanr to reco.cire Form GSTR,38 arnrr F.rm
GSTR - 2A' The excess Input Tax credit is not appearing in the GSTR 2 A of
thc taxpaycr for the relevant period. Hence, it is obvious that the supprier of
the recipient has not paid the tax to the Govemment to that extent of thc
amourt not appearing in the GSTR 24. In rhis context, I lincl thar tl,re
taxpayer's contention is lt()t srrst.rinable. Arrrl. the case larvs reliccl upon by
the ta.xpayer has no reler.ance to thc: facts of the instant case. LJenc:e. I holrl
that the taxpayer is not eligible for Rs.44,5 I,756/_ (Rs.22,2S.828 of CGST
and Rs.22,25,878 of SGST). And, hence the raxpayer is liable to pay the said
ineligible ITC along with appiicable interest and penarty as proposed in the
notice.



actual payment. Hence, the t.axpaycr is liable for payment of interest urhere

tax has to be paid or payment made after due datc.

L4. As regarde with the invocation Section 74 of CGST Act, 2017, it is
$een from the Section 74 that this section is invoked where any tax hae not
been paid or short paid or erroneously refunded or where input tax credit
has beel wrongly availed or utilised by reason of fraud, or any wilful-
misstatement or suppression of facts to rvade tax, he shall serve notice on
the person chargeable with tax rvhich has not becn so paid or which haE
been so short paid or to whom the refund has erroneouety been made, or
who has vnongly availed or utilised input tax credit. It is also pertinent to
mention here that in the milieu of self assessment, the statutory obligation
is cast upon assessee to assess the tax liability on taxable service provided,
pay the tax and submit the statutory returns within stipulated time. In the
instant case, the issue of nonpayrnent of tax / non-reversal of ITC came to
light only during the audit of the taxpayer's records by the Department, The
subject issues were neither intimated to departmcnt not sought for
clarification form the department. Further, it is also observed that tbe
taxpayer has not reflected such tax liabiliry correctly in any of the statutory
returns and further have filed the Annual Return OSTR-9 or GSTR-9C
without taking cognizance of the RCM. Hence, the Department was not in
the knowledge of the subject issue prior to the conduct of Audit. Flence, I
hold t hat the Section 74 has righti.y bccn invoked agajnst thc ta-xpayer for
the demald of tax. And, I clo not find any merit in the contention of the
taxpeyer and the demand is Iegally sustainable as valid pror.ision hae been
invoked in the notice.

15. Upon a careful reading of Section 74 of the CGST Act, 2O17, it is
evident tbat any reg;istered person rvho supplies any goods or services or
both on which any tax has not been paid or short-paid or erroneously
refundcd, or wherc thc input tax credit has beeo wrongly availed or utiliscd,
for reason of fraud or any rvilful misstatement or suppreEsion of hctB to
evade tax, shall be liable to a penalty equivalent to the tax specified in thc
notice. In the instant case, lhe laxpayer has suppressed the facts with
intcntion to cvade paylnent of ta-{, the issues were callte to light only when
audit was conducted. Helce, I find that this is the fit case to impose penatty
in terms of Section 74 of the CGST Act, 2017.
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16' It is seen from the notice that a penalty under section r 25 0f the
CCIST Act. 2O I 7 has been pr.oposed without ciiscussing any grouncls or
contravention of the provisicrns. Irurthcr, I imposr-cr penalty under section of
74 of CGST Act,2OlT for each demand of tax. Hence. I drop the pfoposed
Pcnalty.

17' cross empowerment .f provisio,s o.rerangana strlte Goocls aJ}cr
service Tax Act, 20 r 7 have been pror.ided irncier .Se<:ti,n 6 of the TGST Act,
2477 b authorize central Ta-x officers as the proper officers for the purposes
of rGST Act. Further, section 20 0f the IGST Act 2017 stipulates that the
pn:visions of the GGST Act shall mutatis rnutandis apply i, reration to
integrated tax as in reration to ccnt'ar Tax as if they a-re enacted under IG,ST
Act 2017. Thereby any refcrence mac.le under CGST Act 2O1.7 io the ordfr
hereafter, may be considered as similar reference has also been made to
relevant provisions of IGST Act 2017 and TGST Act 2OtZ.

18.

order;
In view of the forgoing discussiols and findings, I pass following

RDER
{tl I conlirm the demand of GST of Rs.3,o6O/_ (CGST:Rs. 1,530/ _ 

1+1
SGST:Rs. 1,530/-) (Rupees Three Thousand Sixty only) lor Lhe year 2017-tB
from the taxpayer in terms of scction 74 of the GGST Act, 20i7 reacl $,it.h
TGST Act, 2017;

{fl1 I order for appropriation of Rs.306o/- paid by the taxpayer 
'ide 

DRC-
03, ARN No. AD361222O07137K dared 19.12.AO22 towards the tax
demandecl at para (i) aboi,cl

trttl I confirm the denrirnd .f in reresr ar i.rppricable rates, o11 the r.*i
atnount demanded at para (i) abor,e from the r€xpayer in terms of section s0
of the CGSTAct,2OtZ read with TGSTAct,2O]7;

(tvl I impose a penalty of Rs.3O60/- (Rupees Three Thousand Sixty only)
on the taxpayer in terms of Sectinr.r 74 of tht CGST Act, 20 l T ancj ,IGST Act.
?o17;
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(vl I drop the dcmand o[ interest of Rs.827/-(Rupees Eight Hundred and

T\ffenty Seven Only) (CGST:Rg'413'5O (+) SGST: Rs,413'5O) proposed under

secdon 50 of the ccsT Act, 2o17 as the same has already been paid by the

tanpayer vide DRC-O3 ARN No.3612220071 54O d'ared 19'12'2022'

lvt}IdropthepenaltyproposedunderSectionl25oftheCGSTAct.20lT.

{vlit I conhrm the demand of Rs'3,19,85'690/- (CGST Rs'1'59'92'845/-

@o/oandS0STRs'1'59,92,s45t.|{RupeesThreeCroreNineteenlakh
Eighty Five Thousand Six Hundred Ninety only) for the year 2017'18 &

zols.lgfromthetaxpayerintermsofSectionT4oftheCGSTAct'2017
read with TGST Act, 2017;

{vttt} I confirm t}re demand of interest at applicabte rates in terms of

section 5o of the CGST Act, 2Ol7 *om the tarcpayer on the demand of

Rs.3,19,85,59O/ - as mentioned at para (vii) above;

(lxllimposeapenaltyofRs.s,l9'85,69o/-(RupeesThreecroreNineteen
Lakh Dighty Five Thousancl six Huncjred Ninety only) on the taxpayer in

terme of Section 74 of the CGST Act, 2Ol7 for the tax demanded at para (ur)

above:

{xl I contirm the demand of Rs'44,51,756/- (CGST Rs'22'25'878/- (+l

SGSTRs.22,25,878/.){RupeesFortyFourLakhFiftyOneThousandSeven
Hundred Frfty Six only) from the ta.xpayer in terms of Section 74 of t}:re

CGST Act, 2017;

{:dl I conhrm the demand of interest al applicable rates from the taxpayer

iR rerms of section 50 0f the cGsT Act, 20L7 0n the tax alBount desarded

at para (x) above;

lxfll I impose a penaity of Rs.44,51.756/- (Rupees Forty Four Lakh Fifty

One Thousand Seven Hur:dred Fifty Six only) equal to the demand at para (x)

above, on the taxPayer in terms of Section 74 of the CGST Act, 2017'

?q
(8. VIJAYI

Additlonel Commlssloner

to
M /s. VILI,A ORCHIDS LLP,

i,j, rr"*, s-+-187/3 and 4,Sohan Mansi'on, M' G' Road'

Sccunderabad, Hydcrabad,Talangana-soOo03
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