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[See rule 142(4)]
 

Reply to the Show Cause Notice
 

ARN: ZD360123027214Y Date: 17/01/2023
 

1. GSTIN 36AAHCG4562D1ZP
2. Name GV RESEARCH CENTERS PRIVATE LIMITED
3. Details of Show Cause Notice Reference No. 

ZD3602220020258
Date of issue 
05/02/2022

4. Financial Year 2020-2021
5. Reply
Dear Sir,

Please find the attached reply in Form DRC-06. Kindly, cons ider the same and schedule the 
personal hearing at the earliest possib le.            
6. Documents uploaded
 GVRC SCN Reply 2020-21 - Signed copy_compressed (1).pdf
7. Option for personal hearing Yes No

 
8.Verification- 

 
I hereby solemnly affirm and declare that the information given herein above is true and 
correct to the best of my/our knowledge and belief and nothing has been concealed 
therefrom.

 
Signature of Authorized Signatory
Name : SOHAMMODI
Designation / Status: MANAGING 
DIRECTOR
Date: 17/01/2023
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[See rule 142(4)]
 

Reply to the Show Cause Notice
 

ARN: ZD3601230231029 Date: 12/01/2023
 

1. GSTIN 36AAHCG4562D1ZP
2. Name GV RESEARCH CENTERS PRIVATE LIMITED
3. Details of Show Cause Notice Reference No. 

ZD3602220020258
Date of issue 
05/02/2022

4. Financial Year 2020-2021
5. Reply
Dear Sir,

With respect to the above we would like to bring to your no tice that we are in the process 
of preparing the reply and would be fi ling the same by today i.e., 12.01.2023. In this regard, 
we request yo ur good self to grant us some more time. Please consider the same and  
schedule the hearing date subject to your convenience and availability .         
6. Documents uploaded
NA
7. Option for personal hearing Yes No

 
8.Verification- 

 
I hereby solemnly affirm and declare that the information given herein above is true and 
correct to the best of my/our knowledge and belief and nothing has been concealed 
therefrom.

 
Signature of Authorized Signatory
Name : SOHAMMODI
Designation / Status: MANAGING 
DIRECTOR
Date: 12/01/2023
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ly 
 



FORM GST DRC - 06
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Reply to the Show Cause lYotice

8.Verification -
I hereby solemnly affirm and declare that the information given hereinabove is true

and correct to the best of my knowledge and belief and nothing has been concealed

therefrom.

Signature of Authorised Signatory
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l.GSTIN 36AAHCG4562DIZP

2.Name GV Research Centers Private Limited

3. Details of Show Cause

Notice

Ref. No.

ZD3602220020258

Date of issue:

05.o2.2022

4.Financial Year 2020-27

5.Reply

Given as Annexure A

6.Documents uploaded

T.Option for personal

hearing
Yes- Required
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FACTS OF THE CASE:
A. M/s. GV Research Centers Private Limited (hereinafter referred as "Noticee")

located at 5-4-la7 13, Soham mansion, MG Road, MG Road, Secunderabad,

Hyderabad, Telangana - 500003 is inter alia engaged in tJ:e leasing of the

constructed property on rent for labs and are rcgistered with Goods and

Services Tax department vide GSTIN No: 36AAHCG4562DLZP.

B. For carrying out the above referred activities, Noticee has been receiving various

inputs and input services for construction of commercial complex and have

been availing tlte ITC of GST cha-rged by the suppliers. The detqils of the

availment are disclosed in the monthly retums.

C. Recently, the Noticee is in receipt of the present Show Cause Notice issued

u/sec 73 vide reference No. 2D36O2220O2O258 dated 05.02.2022 for the period

Apnl 2O2O to March 2021, proposing to demand CGST of Rs. 21,43,094/- and

SGST Rs. 21,43,0941- stating that tiere is a diflerence between t}re tax liabiiity

disclosed in GSTR-OI, GSTR-3B arrd GSTR-2A.

D. In response to the above notice, Noticee is herewith making the following

submissions.
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Submissions
1. Noticee submits that they deny all the allegations made in Show Cause Notice

(SCN) as tJrey are not factua lly / legally correct.

2. Noticee submits that the provisions (including Rules, Notifications & Circulars
issued thereunder) of both the CGST Act, 2Ol7 and the Telangana GST Act,

2Ol7 are the same except for certain provisions. Therefore, unless a mention is

speci,Gcally made to any dissimilar provisions, a reference to the CGST Act,

2017 would also mean a refererrce to the sam€ provision under the TGST Act,

2017. Similarly, the provisions of CGST Act, 2O17 are adopted by IGST Act,

2017 tiereby the reference to CGST provisions be considered for IGST purpose

also, wherever arises.

In Re: Impugnod notlco ls uot valld
3. Noticee submits that the impugned notice has been issued proposing to demand

an amount of Rs.42,86,188/- towards dillerences between the amounts

declared in GSTR-01, GSTR-3B and GSTR-09 which shows that the issue is
relating to discrepancy in returns filed by the Noticee.

4. In this regard, Noticee submits that Section 61 read with Rule 99 specifies that
scrutiny of the returns shall be done based on the inforrnation available with
the proper offrcer and in case of any discrepancy, he shall issue a notice to the

said person in FORM GST ASMT-10, under Rule 99(f ), informing him of such

discrepancy and seeking his explanation thereto. In case if the explanation

provided by the Noticee is satisfactory, tlren no further action sha-ll be taken in
that regard, If the explanation provided is not satisfactory, then the proper

of[cer can initiate appropriate action under Section 73 or Section 74.

5. However, in the instant case Noticee has not rc.,ceived any notice in FORM

ASMT- 10 requiring tlle Notice e to provide explanation for the discrepa,trcy

noticed in the returns. Instead, ttre proper offrcer has directly issued Form GST

DRC-OI under Section 73 which shows that the impugned notice has been

issued without following the procedure prescribed in Section 61 of CGST Act,

2Ol7 ard Rule 99 of CGST Rules, 2017. In this regard, reliance is placed on

M/s. Vadivel forotech Rrt Ltd Vs Assistant Commissioner (ST), Circle{I, CTD,

Sivakasi West 2022 (10) TMI 784 - Madras High Court wherein it was held that
'6. To a pointed question as to rohether Form ASMT 1O uthich ouglt to haue been

issred in respect of aspeds forming the subject matter of thc proeedings in GST
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DRC-01 anlminating in GST DRC-O7 in uiew of tle fad thot *E proeedings are

purstant to scrutinA of assessments, the learned Additional Gouernmenl Pleader

submitted tLtat Form ASMT 10 lu:as not issued other than the one issi.ted on

22.12.2021, tt-thich does not @uer the issues raised in the impugned pro@eding.

The leamed Additional Gouernm.enl Pleader soughl leaue to issue rwtie in Form

ASMT 10 in resped of the a.speds forming tlrc subject matter of the impugned

proceedings and thereafier fo assess in ampliane with ttLe procedure

@ntempldted uflder tle Ad including Sedion 61.

7. Rearding tfle same, tte impugned order dated O9.O5.2O22 is set asi-de and the

matter is remitted back to tlrc AssessirLg Oficer for redoing the assessmeri. It is
open to *tE Respondent to issue appropriate Fonn (Fortn ASMT 10) and ofier

affording a reasonable opportunitA to the petitioner in the rannel a ntemplated

under *e Ad proeed further in awrdone uith lana. Tte petitioner shall also o-
operate in tle proeeding s."

Notice issu u on ASSUIn ns and oresumotionse

6. Noticee submits that impugned SCN was issued with prejudged and

premeditated conclusions on various issues raised in the notice. That being a

case, issuance of SCN in that fashion is bad in law ald requires to be dropped.

In this regard, reliance is placed on Orya< Fisheries R/t. Ltd. v. Union of lndia -
2or t 12661 E.L.r. 422 (A.C.l

7. Noticee submits that the subject SCN is issued based on mere assumption and

unwarranted inference, interpretation of the law without considering the

intention of the law, documents on record, tlre scope of activities undertaken,

and tJre nature of activity involved, the incorrect basis of computation, creating

its own a$sumptions, pres rmptions. Further, they have arrived at the

conclusion without actual exFrnination of facts, provisions of the CGST Act,

2Ol7 . ln this regard, Noticee relies on the decision of ttre Hon'ble Supreme

Court in case Oudh Eugar Mills Ltnlted v. UOI, l97E l2l DLT 172 (SCl

Notice is vaeue and lack of details
8. Noticee submits that the impugned notjce has not given clear reasons as to how tie

Noticee has availed the irregular credit, therefore, the mme is lack of deraits ald
hence, becomes invalid. In this regard, reliance is placed on

a. CCE v. Brindavan Beverages QAOT 213 ELT 487(SC) the Hon'b1e Supreme

Court held that "TltE staut uuse notice is the found.ation on uhich the

department has to build up its ase. If the ollegatior* in the slana caa_se

4://,
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notie ore not specific and are on the @ntrary uague, lack details and/ or

unintelligible tlwt is sulficient to lnld. tlnt tLe notiee lDa.s rlot giuen proper

opportunitA to naet tle allegation-s indicated in th.e stana cause notie.'
b. Dayamay Entfrprise Vs State of Tripura and 3 OR's. 2021 (41 TMI 1203 -

Tripura High Court

c. Mahavir Traders Vs Union of India (2020 (10) TMI 257 - Gujarat High Court)

d. Teneron Limited Versus Sale Tax OIIicer Class U/Avato Goods and Service Tax

& Anr. (2O20 (1) TMI 1165 - Delhi High Court)

e. Nissan Motor India Private Limited, Vs the State of Andhm Pradesh, The

Assistant Commissioner {CT) (2021 (6) TMI 592 - Andhra Pradesh High Court)

From the invariable decisions of various High Courts, it is clear that the notice

without details is not valid and tire same needs to be dropped.

9. Noticee further submits that the impugned notice has been issued both for CGST

and SGST. However, as per Section 6 of CGST Act 2Ol7, a separate notice shall be

issued for CGST and SGST. This shows tiat the Notice is issued not in accordance

with the law and ttle same needs to be dropped

10. Notjcee submits that the impugned notjce has proposed to demand following

amounts

Partic-ulaIx Arnourt
(cGsT+scsTf

A Excess ITC availed in GSTR-3B whcn compared to

ITC reflected in GSTR-2A

24,54,903

B ITC attributable to exemptrd and non-GST supply

under Rule 42 of CGST Rules, 2O17

5,14,185

ITC availed on restricted supplies under Section 17(5)

ofCGSI Act,2Ol7

13,17,O98

Total 42,A6,LAA

C

In Re: lfo oxcoss clalo of ITIC ln GSTR-3B coupared to tho dlffereace botgo€lr
GSTR-OI flled by the suppllere of the Ifotlcee & GSTR-3B.:
1 1 . Noticee submits that the impugned notice has allcged that the Noticee has

excess claimed ITC of Rs. 24,3+,9031- in GSTR-3B as compared to the tax

declared by the suppliers of Noticee in GSTR-01.

12. Noticee submits tiat ITC cannot be denied merely due to non reflectjon of
invoices in GSTR-2A as all the conditions specified under Section 16 of CGST

Act,2Ol7 has been satisfied. Further, Noticee submits that GSTR-2A cannot be
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taken as a basis to deny the ITC in accordance with Section 41, Section 42,

Rule 69 ofCGST Rules, 2017.

13. Noticee submits that the condition f61 sysailmslt of credit is provided under

section 16(2) of the Central Goods a.rrd Service Tax Act 2OI7 which do not state

that credit availed by the recipient needs to be reflected in GSTR-2A, further
notice has a-lso not been bought out as to which provision under the Central

Goods and Service Tax, 2OI7 or rules made thereunder requires that credit can

,be availed only if the same is reflected in GSTR- 2A Hence, issuance of the

notice on such allegation, which is not envisaged under tle provisions of the

CGST/SGST Act,. Extract of section 16(2)(c) is given below:
csec.tion lQ2Nc) subJect to tttc prottlsloas of sectlon 47, tte tdx clnrged

in respect of sttch sttpplg lus been actually pai-d b *e Gouemment, eitter in

cash or ttvough utili.z,ation of irryut tox credit admissible in resped of tlw
said supplg;'

14.As seen fiom Section l6(2)(c), ITC can be availed subject to Section 41 of the

GST Act which deals with the claim of ITC ald the provisional acceptance

thereof.

" Section 41 . Claim of input tox credit and proui.sional a@ptance thereof

(1) Euery regi.stered person shall, subJect to such condltlotts and
testrlctlons qs nurg b prcscrlfud, be eftttlsd to ta.ke the crcdlt oJ

ellgible lnput tax, as sef-assessed, ln hls twtunt and. such amount
shall be crcdlted on a proulsloncl ba.sls to his eledronic credit ledger.

p) fte credit refened to in stb-sedion (1) shall be utilized onlA for paAnent of
seifassessed olitput tax as per the refim referred to in the said sub-sedion"

From the above-referred section, it is clear that every registered person is

entitled to take credit sf 6ligible ITC as self-assessed in his retum and the same

will be credited to the electronic credit ledger on a provisional basis.

15.In this regard, it is submitted that Section 42, ibid specifies the mechanism for

matching, reversal, and recleim of ITC wherein it was clearly stated the details

of every inward supply furnished by a registered person shall be matched with
the corresponding details of outward supply furnished by the supplier in such

manner ald within such time as may be prescribed.

16. Further, Rule 69 of CGST Rules, 2017 specifies that the claim of ITC on inward

er Section

a 6
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supplies provisionally allowed under Section 41 shall be ma



42 aft$ the due date for furnishing t}te return in GSTR-03. tr\rther, the first
proviso to Rule 69 also states that if the ljmg limit for furnishing Form GSTR-0l

specified under Section 37 and Form GSTR-2 specified under Section 38 has

been extended then the date of matching relating to the cleim of the input tax

credit shall also be extended accordingly.

17.The Central Government vide Notilication No.19/2017-CT dated 08.08.2017,

20 l2Ot7-CT dated 08.08.2Ot7, 29 /2417-CT dated 05.09.2017, 44l2OI8-CT

dated 10.09.2018, has extended the time limit for filing GSTR-2 and GSTR-

3. Further, vide Notification No.11/2019-CT dated O7.O3.2OL9 stated that the

time limit for fumishing the details or returns under Section 38(2) (GSTR-2) and

Section 39(1) GSTR 3 for t-Ile months of July 2Ol7 to June 2019 shall be

notified subsequently.

l8.From the above-referred Notifications, it is very clear that the requirement to file

GSTR 2 and GSTR 3 has dilfered for the period July 2017 to June 2019 and

subsequently, it was stated the due date for filing would be notjfied separately.

In absence of a requirement to file GSTR-2 and GSTR-3, t}le matching

mechanism prescribed under Section 42 rcad srith Rule 69 will also get dilfered

and become inoperative.

l9.Once the mechanism prescribed under Section 42 to match tJ e provisionally

allowed ITC under Section 41 is not in operation, tle frnal acceptance of Irc
under Rule 70 is not possible thereby the assessee can use the provisionally

a,llowed ITC until the due date for Iiling GSTR 2 and GSTR 3 is no.rfied. Hence,

there is no requirement to revers€ the provisional ITC availed even though the

supplier has not frled their monttrly GSTR-3B retums till t-Iie mechanism to file
GSTR 2 and GSTR 3 or any other new mechanism is made aveilable.

20. Noticee further submits that Finance Act,2022 has omitted Section 42,43 arrd,

43A of the CGST Act, 2017 which deals ITC matching concept. Noticee submits

that the substituted Section 38 of the CGST Act, 2Ol7 now states that only the

eligible ITC which is available in the GSTR-2B (Auto generated statement) carr

be availed by the recipient. Now, GSTR-2B has become tlre main document

relied upon by the tax authorities for verification of the accurate ITC claims.

Ttr
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Hence, omission of sections 42, 43 al:'d 43A has eliminated the concept of the

provisional ITC clFirn process, matching and reversal.s.

2l.Once the mechanism prescribed under Section 42 to matcn. the provisionally

allowed ITC under Section 4l is not in operation and has been omitted by the

Finance Act, 2O22 the effect of such omission without any saving clause means

the above provisions was not in existence or never existed in the statue. Hence,

request you to drop the proceedings initiated.

22. Noticee submits that Section 38(i) of the CGST Act, 2017 provides as under:

" SECTION 38. FVrnishing details of inutard supplies. - (1) Euery registered

persor\ other tlnn on Input Seruice Distributor or a non-residerd toxable

person or a person paging tax under tte prouisions of sedion 1O or sedion 51

or sedion 52, slnll uerify, ualid.ate, modifu or delete, if required, tle details

relating to olttuatd sl.tpplies and qedit or debit notes @mrratnicated under

sub-section (1) of sedion 37 to prepdre tle detail-s of his inuard supplies ond.

credit or debit notes and mng include therei4 tlle detdils of irulard supplies

and oedit or debit notes reeiued bg him in resped of sttch supplies tlwt haue

not been declared bg tle atpplier under sub-sedion (1) of sedion 37."

Therefore, the aforesaid provisions mandate for liling of GSTR 2 by

incorporating the details of the invoices not declared by the vendors. F\-rther,

the ITC so declared is required to be matched and confirmed as per provisions

of Sec. 42 and 43 of the CGST Act,2017. Hence, Noticee submit that on one

hald the law allows the recipient to even cleirn ITC in respect of the invoices for

which the details have not been furnished by the vendors. On t]le other hand,

Rule 60 of the CGST Rules, 2017 which deals with the procedure for filing of

GSTR 2 in fact does not provide for its filing at a,ll but only provides for the

auto-population of the data {iled by the vendors in GSTR 2A/2B. The same

therefore clearly runs contrary to Sec. 38 discussed above.

23.The Section 38 read with Rule 60 had prescribed the FORM GSTR 2 which is

not made avpileble tjlT 3O.O9.2O22. Notification No. 20 Central Tax dated l0th
Nov 202O has substituted the existing rule to w.e.f. l.L.2O2l meaning thereby

the requirement of Form GSTR 2 necessa-ry in order to due compliance of

ssible for the erSection 38. In tlle absence of the said form, it was not po
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to comply with the same. Further, Porm GSTR 2 has been omitted vide

Notifrcation No. 19/2 Central Tax dated 2A.O9.2O22 w.e.f. O1.1O.2O22.

24. Further, it is submitted that Section 42 clearly mentions the details and

procedure of matching, reversal, and recl,ai;n of input tax crcdit with regard to

the inward supply. However, Section 42 arrd, Rule 69 to 71 have been omitted

w.e.f. O1.1O.2O22.

25.Notjcee submits that the Rule 7O of CGST Rules 2O17 which prescribed the final

acceptance of input tax credit and communication thereof in Form GST MIS-I

and Rule 71 prescribes the communication and rectification of discrepancy in
ths 6laim of input tax credit in form GST MIS-02 and reversal of claim of input

tax credit. Further, Rule 70 has been omitted vide Notification No. 19 /2O22
Central Tax dated 2a .O9 .2022 w .e .f Ol . lO .2022 .

26.It is submitted that neither the form has been prescribed by the law nor the

same has been communicated to the Noticee therefore it is not possible to

comply with the condition given in Section 42 read with Rule 69, Rule 70 and

71. Hence, the allegation of the impugned notice is not correct.

27. Noticee submits that as Section 41 allows the provisional availment and

util2ation of ITC, there is no violation of section l6(2)(c) of GST Act 2017,

therefore, the ITC availed by Noticee is rightly eligibie. Hence, request you to

drop the proceedings initiated.

28. The above view is also fortified fmm the press release dated 18. 10.2018 wherein

it was stated that "It is clarified ttat tfle fumishirLg of ouhaord details in FORM

cSTR-i bg tte arresponding supplier(s) and tle facilifu to uieut tle same in

FORM GSTR-2A by ttte recipient is in tlrc nah-Lre of taxpaAer facilitation and does

nDt impa.d tlte dbilitg of the taxpager to auail ITC on self-assessnn/X bo,sis in

@llsonance uith the proui-siors of sedion 16 of tte Ad. TLe apprehension that

ITC can be auailed onlg on tle basi.s of reonciliation behl)een FORM GSTR-2A

dnd FORM GS?R-38 anducted before tle due date for filing of return in FORM

GSTR-3B fol the month of Septernber 2018 is unfounded a.s tfle sone exereise mn

x
be done ttereafier also.

.:,
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From tJris, it is clear that input tax credit cal be availed even if the same is not

indicated in Form GSTR 2A and hence the notice issued is contrary to the

same

29.Without prejudice to ttle above, Noticee submits that even if the matching

mechanism is in place, the unmatched ITC amount will get directly added to the

electronic liability ledger of the assessee under sub-section (5) of Section 42 and

there is no requirement to reverse the ITC availed.

30. Noticee submits that only in exceptional cases like missing dealer etc. the

recipient has to be called for to pay the amount which is coming out from Para

18.3 of the minutes of 28,l GST Council meeting held on 21.07.2018 in New

Delhi which is as under:

" 18.3-*- He higttlighted ttat a mnjor clange proposed ua.s tat no input tax

credit can be auailed bg the recipient where goods or seruiccs taue not been

reeiued before fiIing of a return bA the sryplier. This uould redue the rumber of
perldirq inuoices for u.thich inryt tax credit is to be taket Tlere uouW be no

rrutonta,tlc tesersal of lrltput tox crv,dlt at the recipient's end wLere tax had not

been paid by tle supplier. Reoenue ad.mlnlstrdlon sholl first try to tecooer

the tax from the seller and onlg ln some exceptlonol clrcumstaaces lllce

mlsslng deal.er, shell cornpanles, closure ol bttslaess by tle suppller,
|n4rut tox crcdlt sholl be rccooerzd Jtom tte .v,ctlrlent bg tollourt tg tlu dtrc
process of serokq oJ notice and personal lcarlng. He stated that though this

would be part of IT architecfitre, in tlle law there uould antirrue to be a prouision

making tlte seller and. tte buger jointly and. seuerolly responsible for reowrg of
tax, uthich uas not paid bg tlrc supplier but credit of which hod been taken by the

recipient. This uould ensure tlwt the seatitg of credit utas not diluted

ampletelg.'

Thereby, issuing the notice witiout checking with our vendors the reason for
non-{iling of the retums etc. runs against the recommendations of the GST

council.

which Noticee has availed ITC. Further, Noticee submits that the

tC

3l.Without prejudice to above, Noticee submits that even if there is differenti I ITC

availed by the Noticee, the same is accompanied by a valid tax invoice

containing all the particulars specifed in Rule 36 of CGST Rules based on
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supplies including taxes has been paid to such vendors thereby satisffing all

the other conditions specifred in Section 16(2) of the CGST Act, 2017. As all the

conditions of Section 16{21 are satisfied, the ITC on the same is eligibie to the

Noticee hence the impugned notice needs to be dropped.

32.Noticee submits that the fuct of payment or ottrerwise of the tax by the supplier

is neither known to us nor is verifiable try us. Thereby it can be said that such

condition is impossible to perform ald it is a known principle that the law does

not compel a person to do something which he carurot possibly perform as the

legal maxim goes: Iex n'ola-cgglt ad lnposstbllla, as r.t held ln the caso of:

a. Indian Seamless Steel & Afiogs Ltd Vs UOI, 2OO3 (156) ELT 945

(Bont )

b. Hia Errterpri-ses Vs CC, 2OO5 (189) ELr rcs I-LBI Alfirmed bg SC in

2OO8 {228) ELT 161 (SC)

Thereby it can be said that the condition, which is not possible to satisff, need

not be satisfied and shali be considered as deemed satisfied.

33.Noticee submits that Section 76 of CGST Act, 2017 provides the recovery

mechanism to recovery the tax collected by the supplier but not paid to the

government. Further, Section 73 alrd 74 also provides the recovery mechanism

to recover the GST collected by way of issue of notice. In this regard, Noticee

submits that the revenue depa.rtment cannot straight away deny the ITC to the

recipient of goods or sewices without exercising the above referred powers.

34.Noticee further submits that w"ithout impleading the supplier t-I1e deparnent

cannot deny ITC to the recipient. Further, Section 16(21 ot CGST Act, 2017

states that if the tax is not remitted by the supplier the credit can be denied and

to ascertain the same, the deparbrent shouid implead the supplier first. In the

instant case, no such act is initiated by the department against the supplier

instead proposed to deny the ITC to the recipient which is not correct.

35. Noticee submits that if the department directly takes action qgeinst the

recipient in all cases, then the provisions of Section 73,74 a;rd,76 would be

rendered ofiose, which is not the legislative inte[t. Frrther, we would like to
submit that the departnent cannot be a mute spectator or maintain sp, hjnx like

Noticee wish tp reiysilence or dormant position. In this re cent

*0
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Madras High Court decision in case of M/s- D,Y, Beathel Eltorprbos Vs State

Tax oflicer (Data Cell), (Iavectigetioa Wing), TlnraefveH:2o:11(31 TUI l()llG
Madras High Coutt wherein it was held that

" 12. Tllerefore, if thc tax hnd not reacled tltp kiw of tle Gouerrunefi, tllen

tle liabilitg mng ttnue to be ewntuallg bome bg one paftA, eitlwr tte seller or thn

buAer. In the ca.se on tand, tlrc respond.ent does not appear to lwue taken ang

recouery adion against the seller / Clnrles and his wife Shnnthi, on tle present

trar|sadions.

13. The leatned aunsel for tle petitioners draws mg attention to tle SCN,

dated 27.10.2O2O, finalising tlle assessm.ent of tlrc seller bg excluding the subjed

tfansactio/ts alone. I am unable to appreciate *tE approach of ttte outtrorities.

When it has ame out that tle seller lns alleded tax from the purchasing

deolers, tLte omi,ssion on ttte patt of tte seller to remit tle tax in question must

haue been uieued uery seiouslg and stid adion oughl to lnue been initiated

against him-

14. TlLat opart in the enqtiry in question" the Ctanles ond his Wife ought to

laue been examined. Theg should Lnue been anfronted."

36.Noticee submit that the Input tax credit should not be denied only on t}Ie

ground of the transaction not been reflected in GSTR-2A. In this regard, Noticee

wish to pLace reliance on the judgement of Hon'ble Kerala High Court in the

case of St. Joseph Tea Company Ltd., Paramount Enviro Energies Versus the

State Tax Officer, Deputy Commissioner, State GST Department, Kottayam,

State Goods and Service Tax Deparment, Goods and Service Tax Network Ltd.

(2021 (71 TMI 988 - Kerala High Court) wherein it was held that "7. In the

cirq)mstdn@1 the onlg possible manner in uhich the isste can be resolued. is for
the petitioner to paA tax for thc period auered bg provi.sional registration from
O1.O7.2O17 to O9.O3.2O18 olon4 u;ith opplica.ble interest under Form GST DRC-O3

dealing uith intimation of pagnEnt mnde uofuntarilg or mnde agairust the sttou.t

cause notie (SCN) or statem.ent. If such pagmertt is effedeQ the recipiefis of the

petitioner under its prouisional registration (ID) for the period from O1.O7.2O217 to

09.07.2018 shall not be denied ITC onlg on t?e ground. ttat the trarsaction is not

refleded in GS?R 2A. It will be open for tte GST fundionartes b ueifV tle
genuineness of tte to,y remitted, and. credit tokel Ordered amrdinglg.'
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3T.Noticee further submits t.llat for the default of the supplier, the recipient shall
not be pena-lized therefore the impugned notice shall be dropped. In this regard,

reliance is placed on On Quest Uerchandiriag India Pvt Ltd Vr Governoent
of IfCf of Delhi aad others 2OL7-T[O[-2251-HC-DELVAT wherein it was held

that

"54. The resalt of such reo-ding doum u.tould be tlnt th.e Department is

precluded from inuoking Sedion 9 (2) (g) of the DVAT to deng ITC to a purdwsing

dealer uta las bona fide ertered into a purchase transoction uith a registered

selling dealer wta rd.s issued a tac inuoice refleding the TIN tumber. In trv
euent that tlu *llfrtg dealel has Jalled to deposlt the tax colleded bg hlm
Jrom tle purclusirtg deal.er, the rcmcdg for tlv Depqrtrrunt uould be to
ptoceed agalnst thc dcfaultirtg sellbtg deq.ler to nec(nEr such tax and. n:ot

dcng thc purcha,sfitg dealer the I??."

38. Noticee furtier submits that in case of Hon'ble Karnataka High Court in a writ
petition filed by il/r OIIXY Dedens Verrur The Asslctatt Corumlgloner of
Commerc{d Ter Brngrlore 2019(6} TUI 941 relating to Karnataka VAT has

held tlrat "It is deor that the benefit of input tax @rlnot be depircd to th.e

purctwser dealer if ttte ptrchaser dealer satisfadoilA demonstrates that uhile
purchasing goods, le has paid tle amount of tax to the selting dealer. If the

sellirry dealer hts tat deposited ttle omount in full or a part tlereof, it ulould be

for ttte reuenue to proceed against tlLe selling dealer'

39.Noticee submits that under the earlier VAT laws there were provisions similar fs
Section 1612l ibid which have been held by the C.ourts as unconstitutional.

Some of them are as follows

a. Arlre Indla Ltntted vr. Comai:clorrer of Trade aad Ta:rer, Delhl -
2O18-TIOL ll-SC-VAT was rendered favorable to the assessee. This

decision was rendered in the context of section 9(2) (g) of the Delhi

Value Added Tax Act" 2004 which !5 2 simitar provision wherein the

credit availrnent of the recipient is dependent on the action taken by the

supplier.

b. Nll Terepore and Compeny Jamrhedpur y, the gtrte of Jherlhend
- 20jL0-TIOL9S-HCJIIARI(EAIID-VAT This decision was rendered in
the context of section 18 (8)(xvii) of Jharkhand Value Added Tax Act,

lQQg similsl to the above provision.

r3
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41. Similarly. it is onlv Rule 36141 of CGST Rules, 2O17 as inserted w.e,f.

O9.1O,2O19 has msndated the couditiou of reflection of vendor iavoices in
G.STR-2A wlth Adboc eddltlon of tlne 2@/o (which was later changed to L@/o

& trrther to 5%1. At that time, the CBIC vide Circ,ular 123 l42l2ol9 dateil
11.11.2()19 clarilied that the aatching u/r. 36141 is recuired
onlv for the ITC avalled after 09.1O.2O19 and not prior to that. Hence. the
deaial of the ITC for non-rellectlon ia GSTR-2A ls durlnr the
subiect period.

42. Noticee submits tllat Rule 36(4), ibid restricts the ITC on the invoices not

uploaded by the suppliers. However, such restdctions were beyond the

provisions of CGST Act 2Ol7 as amended more so when Section 42 & 43 of
CGST Act, 2017 which rrequires t}le invoice matching is kept in abeyance and

flling of Form GSTR-2 & Form GSTR-3 which implements t-Ile invoice matching
in order f6 gleim ITC was a_lso deferred. Thus, the restriction under Rule 36(4),

ibid is beyond the parent statute (CGST Act, 20171 and, it is ultra vires. In this
regard, reliance is placed on the Apex Court decision in the case ofUnion of
India Vs S. Srinivasan 2Ol2 l28ll ELT 3 (SC) wherein it was held that ,If a rule
goes begond the rule making potuer anfened bg tte stotute, the som.e lr:rs to be

declared ultra vires. If a rule supplants artg proui_sion for uhich pouer hrrs not

been anfened. it beames ultra uires. Th.e basic fest is to determine and ansider
the sour@ of pouer uhich i.s relatable to tte rule. Similare, a rule must be in

a@rd with tte parent stafitte as it ennnot travel begond it." (para 16) .

Once any rule is ultra vires, the same need not be followed. Hence, the
proposition to deny the ITC stating that invoices not reflected in GSTR-2A

1.4

require to be dropped.

The decisions in the above cases wor:Id be equally applicable to the present

context of Section 16(21 ibid

40. trotlcee ftrrther rubmlts that the fact that there lr no requlremeat to
recoaclle the lavolces reflected ln GSTR-2A vs GSIR-3D lc alto evldent
from the prooosed emendmeat la Sectlon 16 of GSf Act. 2O17 ln Flaeace

Act. 2OIll es iEtroduced irl ParllaEent. Heuce. tbere le no requirement to
reverse anv ctedlt lrr abgcnce of the leqel requlremeat durhg the subiect

Dorlod,
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43.Noticee submits that the aforesaid Ru-le can be considered to be valid only if the

provisions of the Act envisage such restriction. Noticee submits that Section

16(2) of the CGST Act, 2Ol7 as presently applicable provides ttrat a registered

person shall not be entitled to ITC unless he satisfies the given four conditions.
A perusal of the said provisions shall reveal tlut none of the conditions provides

for the furnishing of t1e details of the invoice in GSTR I by tJle vendors. It may

be noted that the actual payment condition under clause (c) cannot be inferred

to include the condition of the furnishing of the detsils ftr GSTR l. It is for the
simple reason that the furnishing of the details of outward supplies is u/ s 37 of
the CGST Act, 2Ol7 which is distinct and at present legally not linked with the

furnishing of the retum and palment of tax u/s 39 of the said Act. In fact, an
amendment made u/s 75 by virtue of Finance Act, 2O2l to the effect that the

expression "self-assessed tax" shall include the tax payable in respect of details
of outward supplies furnished under section 37, but not included in the retum
furnished under section 39 and shall permit the direct recovery of the said tax
so declared also conlirms that the declaration of the details u/s 37 in GSTR I
do not cor-firm the payment of tax. Hence, it can be stated th^t in absence of
any provisions in the Act enabling the formulation of Rule 36(a), the same has
to be declared as invalid.

44.The aforesaid view has also been recognized as evident from the rationale for the

amendment under discussion (i.e., clause (aa)) as expressly stated in the
minutes of the GST Council meeting. The agenda notf (supra) clearly has
recognized the said gap between the Act and t]le Rule by stating that the
proposed amendment is aim66 to "to completc this 'linkAge of outward supplies
declared by the supplier with t-I:e tax tiabitity, by also limiting t-I:e credit availed
in FORM GSTR 3El to that reflected in the GSTR2A of the recipient, subject to
the additional amount available under rule 36(4)". Hence tJ:e arnendment by
way of clause (aa) leads to a conclusion t]1at the provisions of Rule 36{4) shall
not be valid till the said clause is notified-

45.Noticee submit that section 38(1) of the GGST Act, 2o17 permits the recipient to
declare the details of the missing invoices in GSTR 2 and crai,n the ITC thereof
subject to eventual rnatching. clause (aa) on the other hand seeks to a,llow the
ITC only if the details are fumished by the vendors. Hence, Noticee submit that

x
t
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the law is asking the recipient to do the impossible by (a) not meking the

provisional claim of ITC by fiting GSTR 2 and asking the vendors to accept the

liability and (b) determining the eligibility soiely based on f ings done by the

said vendors which are not in the control of the recipient. Hence, based on the

doctrine of supervening impossibility that ttre ITC of the genuine recipient

cannot be denied by virtue of t}le provisions of clause (aa).

46.Noticee submits that based on the above submissions, it is clear that the ITC

availed by the taxpayer is rightly eligible and there is no requirement to pay any
interest on the same. Hence, the impugled notice to that extent needs to be

dropped.

4T.Noticee wishes to rely on recent decisions in case of:

a. Jurisdictlonal lligh Court declsion ia case of Bhagraaagar Copper

Pnt Ltd Vs CBIC and Otherc 2O2L-TlOL2l4i!-HC-Telangana-GST

b. M/s. LGW Industrles liroited Vs UOI 2A2L $21 TMI 83zl-Calcutta

Htgh Court

c. M/s. Bharat Alu'-laum Compaay Limited Vs UOI & Others 2O2L 16l
TMI

d. M/s. Salchita Kuodu & Aar. Vs Assistant Commlesioner of State
Tax 2o22 l5l TMI 786 - Calcutta Hich Court

4S.Noticee submits tiat in the case of Global Ltd. v. UOI - 2014 (3101 E.L,T. 839
(Gt{.) it was held that denial of ITC to the buyer of goods or services for default
of the supplier of goods or services, will severely impact working capital and
therefore substantially diminishes ability to continue business. Therefore, it is a
serious affront to his right to carry on his trade or business guaranteed under
Article 19(1){g) of the Constitution.

49.Noticee submits t1lat tJ:e denial of ITC to the buyer of goods or services for
default of the supplier of goods or services, is wholly unjustifred arrd this causes

the deprivation of the enjoyment of tre property. Therefore, this is positively

violative of ttre provision of Article 300A of the constitution of India - ccltral
Exclrrc, Puoe v, Dat Ichl Xartaria Ltd., SC on 1l August 1999 11999 lII-2t
E.L.T. 3s3 (s.c.ll
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S0.Noticee submits that the denial of ITC to the buyer of goods or services for
default of the supplier of goods or services, clearly frustrates the underlying
objective of removal of cascading effect of tax as stated in the Statement of
object and reasons of the Constitution (One Hundred and Twenty-second

Amen.lment) Bill,2Ol4. it is al established principle of law tiat it is necessary

to look into the mischief against which the statute is directed, other statutes in
pari materia and the state of the law at the time.

51 . Noticee submits tlat one also needs to consider that Article 265 of the

Constitution which provides that no tax shall be levied or collected except by

authority of law. Hence not only the levy but even t-I1e collection of the tax shall
be only by authority of law.

Ia Ro: Revenal uader Rule 42 ls rLot requlred for tbe exeagtod and non-Ggf
cupply declared by the Ifotlcee tn the GSTR-O9
52. Noticee submits t-I:at the impugned notice has stated that

the Noticee has declared an amount of Rs. 19,569/- as exempted and non-

GST turnover, however, not reversed any ITC attributable to exempted turnover
under Rule 42 and, 43 of the CGST Act, 2Ol7 . In this regard, impugned notice

has proposed to deny ITC of Rs. 5,14,185/- attributable to exempted and non-

GST turnover under Rule 42 afid- +3 of the CGST AcL,2Ol7.

53.In this regard, Noticee submits tlrat t-l:e impugned notice is erroneous for the

following reasons, thereby, the same needs to be dmpped outrightly

a) Impugned notice has not examined whether the tumover declared in
GSTR-3B is required to be considered for tJle purpose of reversal under
Rule 42 and 43 of CGST Rules, 2017.

b) Impugned notice has considered the entire ITC availed during the period

as the common crcdit whereas the reversal under Rule 42 ad 43 is
required to be made only on corrmon ITC used for provision of both
taxable and exempted tumover.

This shows that the impugned notice has been issued on incorrect basis and
the same needs to be dropped.

s4.With respect to tJ:e amount declared in GSIR-3B as exempted supplies the

same is towards scrap sales which is neither for supply of goods nor for supply
of services. Therefore, the same shall not be considered as a supply at AI. Once

supp.V forit is not a supply, then the same cannot be ated as an exempted
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the purpose of reversal of ITC under Rule 42 of CGST Rules, 2017. Further,
assuming that the ITC is required to be reversed, no inputs or input services are

used for eflecting such scrap sales. Hence, the demand proposed to that extent
needs to be dropped.

Ia Re: Ifo ffC avalled oa restrlcted credlts under Aecttoa lflSf
55. Noticee submits that the impugned notice has a_lleged that t}le Noticee has

availed an amount ofRs. 13,17,098/- on inputs or input services covered under
Section l7(5) of the CGST Act, 2017.

56. In this regard, Noticee submits thal ft6 Noticee has received various inputs
arrd input sewices for carrying out the constructions which would be given on

rent and would be paying GST on the rental receipts. Since these inputs and
inputs services are used for carrying out the rental services, Noticee has availed

ITC of GST charged by their suppliers.

ITC is riehtlv eligible if commercial orooertv is given on lease

57. Without prejudice to the above submissions, Noticee submits tliat the

commercial property const-ructed would be given on lease and discharging the
GST on lease amounts received from their customers. In this regard, Noticee is
of the firm belief that input tax credit availed on goods and services used for
constiuction of immovable property can be availed as the said constructed
property is used for providing taxable supplies on which GST would be

discharged.

58' Noticee submits that section 17(5)(d) restricts ITC on goods or services or both
received by a taxable person for construction of an immovable property

- o[ hls own accou.trt, including

- when such goods and services are used in the course or furtherance of
business

59. Noticee submits that CGST Act nowhere defines the phrase - oa hls orn
accoult and therefore tl.e ordinary meaning of t-I1e said erpression has to be
taken. For this purpose, the dictionary meaning of the same can be referred
which is as below -

o Chemb€r's 2OtI Celtury Dlctloner5r - On one's own account means
"for one's oun soke"; non one's responsibilitg".
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. Conclse O:dord Dlctlonar5r - 'On one's own account' mearl,s "for dnd. at

one's ou-tn Wrpose and risk'
o thotter O:dord Dlctlonary - "On one's account" meals "in his betnlf

and at his expenses"

From the above, the expression - on his own account meaas ipr his oun
purposes.'

60. In this regard, Noticee submits that the Noticee is carrying out the construction

for the purpose of giving the same on rent ald not for its own purpose. Hence,

the same shall not be considered as constructed on own account and the

impugned notice to that extent needs to be dropped. The restriction is

applicable only when the construction has been done for tl e purpose of own

usage and not for carrying out any business from such constructed premises.

In the present case, Noticee intends to give the said constructed property on

rent. In both cases, Noticee would tle discharging tax on outward supply.

Hence, t-I1e same shall not be considered as constructed on its own account.

Thereby, Noticee is rightly eligible for ITC.

Denvins the ITC will result in ca effect which is not the intention of the
Statute
62. Noticee submits that t]le lolst Constitutional Amendment Act 2016 clearly

states in the Statement of Objectives for ushering in GST that it is to remove

the cascading effect of taxes and allow the seamless flow of the Tax credit
across the supply chain. It means that it should avoid tax on tax. To achieve

this objective, GST law is designed to levy GST only on value add.ition at each

stage of the supply chain starting from Manufacture or import and to the last
16te il lsyg]. This is witi a facility of the Input credit of taxes paid on the
procurements of goods or services or both made and allowing to utilize for
payment of GST on the output. Any restrictions on ITC syaitmsft would result
in the cascading effect of taxes and disturb the aforesaid object of GST.
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61. Noticee further submits that the rationale behind the introduction of Section

17{5) of CGST Act" 2077 is to block the ITC in respect of such situations where

the goods or services or both are not utilized for the purpose sf making inter
alia further taxable supply. This shows that the intention is to cover the

situations where there is no outward taxable supply, therefore, the same

cannot be applied to the instant case where the Noticee would be discharging

GST on lease income.



63. Noticee submits tlat the interpretation of Section 17(5Xd) followed by the

impugned notice will lead to a conclusion that Noticee is not entitled to avail

benefrt of input tax credit while paying output GST iiability on rent rcceived. It
is undisputed fact tiat CGST and TSGST have been introduced to remove the

cascading efect of vari,ous indiresl taxes and reduce tlrc multiplicity of inrlirect

taxe s.

64. Noticee submits that a huge quantity of goods and seryices is required in order

to construct aIry commercial property. Such procurements contain a high

amount of Input tax credit, if the analogr given by the notice is followed, the

said input credit would be directly contributing in addition of the cost of the

project which would have to be borne by t}re consumers. Such a sharp ald
inevitable increase in cost qdll m.^kc Noticee's commercial properties

uncompetitive .

65. Noticee further submits that construction of the commercial property and

letting it out the same will not result in a break in the tax chain but the

interpretation followed by the impugrred notice will treat Noticee dilferent
against those taxable persons provided in Section 16 who are enjoying free flow

of Input tax credit. Therefore, the said notice should be dropped irnrnediately as

it is clearly against the basic principle of GST l,aw.

66. In this regard, Noticee wishes to pl,ace reliance on Hon. Orissa High Court
decision in the case of Safarl Retreats Pr{vate LtEltod rre. Chlef
Conolsdoaer of CGBT {2019 (25) GSTL 341 (Ori.}l wherein it was held tlat -

"While arLsidering the prouisions of kction 17(5)(d), the nalrolt) construction

of irXerpretation put forutard. bg the Department i_s fiitstrating the uery
objediue of tle Acl, inasmtch as tlv petitioner in that case has to pag htge
anount uithout ang basis. Furttler, the petitiorer utould haue paid GST if it
disposed of tle propertg ofier the ompletion ertifimte is granted and in case

tte property is sold pior to ompletion ertifi.cate, le would not be reqtired to
pag GST. But here he is retainirlg the propertg and. is not using for his own
purpose but he is letting out the propertA on which le is awred under the
GST, but still he lns to pag luge dnount of GST, to uhich le is not liable.

2O. In that uieut of the m.etter, in our arsidered opinion the provision of
sedion 17(5)(d) i's to be read doum and the narrout restriction as imposed,

i.s twt reEtired t
p

reading of tle prouision by tte De
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inasmudt as keeping in mjnd tte language used in (1999) 2 SCC 361= 1999

(106) E.L.T. 3 (5.C.) (srpra), the uery Wrpose of the credit is to giue benefit to

tlle ossessee. In that uieut of the mntter, if tlrc assessee is reqired to pag GST

on tle rental iname arising ant of the inuestment on which te lus paid GST,

it is required to haue he input credjt on the GST, uthich is reEited to paA

und.er Sedion 17(5)(d) of the CGST Ad."

67. Further, in the case of Elcher Motors Ltd. v. U.O.I. [1999 (106) E.L.T. 3 (S.C.)]

it was held that -
"6. We mag look at thE nlatter from another angle. If on the inputs the

assessee lad alreodg paid the taxes on tlte basi.s that uhen tle goods are

utili,sed in tlrc marutfacture of furller products a.s irwts thereto tlen the tax

on tllese good-s gets odjusted uhirh are fini.shed subsequerXlg. Ttu:rs a riohf

aerrued to the ossessee on the date ulen tlvu oaid the tax on the ranu

materials or *e inais and that riqht uould antinue until tle facilitu

auailable tfereto qets uorked out or until th.ose qoods exi,sted. Tlerefore, it
beames clear thot Serfion 37 of tlte Ad does not enable the autlarities
anerned to make a ruIe uhich is impugned herein and, tlvrefore, ue fivrA

haue no hesitdion to ltold that tle nie cannot be applied to the goods

manufactured pior to 1G3-1995 on uhich dutg had. been paid and credit

facilifu tlereto los been auailed of for tte ptrpose of mantfacture of furtler
goods'

68. Noticee also wishes to place reliance on the decision of the Hon'ble Supreme

Court in ttre case of Collector of Celtral Elelre, hrrae v. Dal Ichl lhrksrt
Ltd. [1999 (112) E.L.T. 353 (S.C.)], paragraph- l8 of which is quoted below:

" 18. It is clear from ttese ktles, os use rea.d tlten\ tlldt a manufacfirer obtains

oedit for tte excise dutg paid. orL raw mateial to be used bg him in the
production of an excisable produc,t immediatelg il mokes tle reEi.site
declaration and obtains an acknotaledgement thereof. It is entitled to use the
credit at ang tim.e th.ereafier when making paAment of excise dutg on the

excisoble produd. TTere is no proui.sion in tle Rules uhich prouides for a
reuersal of tle credit bg the excise autlaities except uhere it has been

illegallg or inegtlarlg taken" in uhich euent it stands anelled. or, if utitised,
has to be paid for. We are here reallu ancerned with credit that has been

ualidlu token- and its benefit is ouoilable to tle manufadurer uittaut anu

not to

1
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limitation in tim.e or otlenise unless tLE r0-rut
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use tfLe rau moteriol in its excisable produd. Tlte credit is, therefore,

indefeasible. It slnuld also be noted thot there is no correlation of the raut

mdteial and the final produd; thdt is to saA, it is not a.s if qedit con be taken

onlA orl a final product thot is mnnufadured out of tte partiatlar rout material

to which the 6edit i,s reloted. TIE credit mag be taken agoittst tte excise &tfu
on o final produd manufadured on the uery dag that it beames auailable.'

From the above-referred decisions, it is clear tJ:at the ITC availed by tl:e Noticee

is rightly sligible and the allegation of the impugned notice is not correct.

Violation of Article 14 and 19( ll(e) of the Constitution
69. Noticee submits that the phrase "orun acaunf by any stretch of imagination

cannot be interpreted to mean tllat it covers a situation where the proper[ is

intended to be ieased out. Even if tlie purposive intention is applied, it is

apparent on the reading of Section 17(5)(d) that, in a situation where a movable

asset after purchase is rented out tlrcn there are express provisions in Section

17 to allow the ITC on purchase of tle movable asset against the output
taxable supply of the renting of the movable asset. Thus, it cannot be said that
the lawmakers iBtend the supply of movable and imrnovable properry {in so dar

as utilization of the property for the purposes of renting) to be treated

differently. Such interpretation would result in a violation of Arlicle 14 and

19(1)(g) of the Constitution of India. Therefore, Noticee is rightly eligible for ITC
gnd the impugned notice is required to be dropped to tbat extenl

70. Noticee submits that when the construction is undertaken on own accoun! the

Noticee would not be paying any GST on the same, and in such ctcumstances,
it is justifiable to say 'ha1 ITC is restrictcd- However, in the instant case

Noticee would be discharging GST on tfie lease amounts received from their
customers. Consequently, in such a situation there is no break in the tax chain
and Noticee is fully justified to avail the input tax credit. Therefore, denial of
tJre input tax credit would be completely arbitrary an.I the irnpugned notice
should be dropped to that extent.

71. Noticee submits that denial of input ta:< credit in respect of an immovable

properry whicb is mezrBt and iDtended to be let out equates its position witJr
sale of building before issuaace of completion certificate. Noticee submits that
these two transactions camot be compared together for the purpose of levy of
GST. Noticee submits that treating these two types of t-Ile

'Y",
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sa-me footjng arlounts to self-contradiction wherein GST is not at all pa,yable

on the sa-le of building after receipt of occupancy certificate but GST is pa.yable

on lease amounts received from leasing of such buiiding. This shows that
Section l7(5)(d) is in violation of Article 14 of the Constitution of India. Ttrus,

the impugned notice is violative of t]-le Noticee's fuldalDental right to equatity

guaranteed by and under Article 14 of the Constitution, hence is liable to be

quashed.

72. Noticee submits that the analory followed by the impugned notice by denymg

the input tax credit on the construction of an immovable property will lead to

double taxation i.e. firstly on the inputs consumed in the construction of the

building and secondly, on the rentals generated by the same building. It is also

a s€tfled principle of interpretati,on of tax statutes, that jntelplgtation shnrrld

be adopted which avoids or obviates double taxation. This principle is also

directly applicable to the present case.

73. Noticee further subnits that denial of the said ITC would also be violative of
t-Ile noticee's fundamental right to carry on business under Article 19(l)(g) of
the Constitution as it would impose a wholly unwarranted and unreasonable

arrd arbitrary restriction which would render buildings now constructed for
letting out upnmpetitive, by imposing thc ls14.o of double taxation of GST on
such buildings. Hence, the impugned notice is not correct and the same needs

to be dropped.

Ia Re: Ioterert u^nder rectlon 5O lr lrot appllcable
74. Without prejudice to the foregoing, t}le Noticee submits that when tax is not

applicable, t-Ile question of interest & atso penalties does not arise. It is a
natu,ral corollary that when the principal is not payable tlrere can be no
question of paying any interest as held by tJre Supreme Court in prathiba

Processors Vs. UOI, 1996 (88) ELT 12 (SC).

75. Noticee submits that the impugned notice has alleged that the Noticee is liable
to interest under section 50 of GGST Act, 2ot7 . In this regard, it is pertinent to
examine Section 50 of ccsr Act, 2olz which is extracted below for ready
reference

(1 )'Euery person ulo is ltablc to pag tax in awrd"ane uith tle proui.stons of
this Ad or tte ldies made thereunder, bn faited to pag thc tax or awt pdrt

thet to tle Ciooernn ent uilthln the
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uthlch the tax or nemo;lna pqa on

his out4 interest at such rate, not ex@eding eighteen per @ri., as may be

notified bg the Gouernment on tte reamm.endotions of ttrc Council'

(2ft|rc interest under sub-sedionll) stall be alanloted, in such manncr as

nant be orescrlhd- from the dag suwedbq tle daA on uhi.crt sltch tax Luas

due to be paid

(3) A taxdble person uta makes an undue or exess claim of input tax credit

under sub-section (1O) of sedion 42 or undue or excess redudion in outryt tax

liqbilitg under stb-sedion (1O) of sedion 43, sholl pog interest on such undue

or excess claim or on such undue or excpss redudion as the ase mag be, ot

such rdte not ex@eding tutertg-four per ert., as m.ag be notified bg the

Gouenunent on the reamm.endatiors of tLrc Council.

76- Noticee submits hqt tlrc impugned ootice bas alleg66 hr, interest rate

prescribed under Section 50 is applicable. In this regard, Noticee submits tiat
the Finance Act, 2022 vide Section 110 has amended Section 50(3) which is in
accordance with the GST Council in its 45th meeting GST Council Meeting has

clearly stated that lhe interest in cases of ineligible ITC availed and utilized

should be charged al l8o/o w.e.f. 01.07.2017. The press release evidencing the

same is as under 'In the spirit of earlier Council decision that interest is to be

clurged onlg in resped of net cnsh liobilitg, sedion 50 (3) of the CGST Act to be

amended retrospediuelA, u.e-f. O1.O7-2O17, to prouid.e tL,at brterest i.s to be paid
bg d t@cpager on "ineligible ITC auailed. and utilizcd" and not on .ineligible ITC

auailed'. It tas aLso been decided that interest in such cases stauld be charged

on ineligible ITC auailed and. utilized at 18% ut.e.f. O1.OZ.2O1T."

77 . 7t is further submitted 'hqt ITC wasr not utilized and have !1661 maintaine6l

sufficient balance of ITC in the electronic credit ledger throughout the subject
period. The copy of Electronic credit ledger is enclosed as annexure

78. As we had not availed any benelit out of tie ITC availed inadvertently, tle
imposition of interest on such ITC is not correct. As the credit was reversed
before the utilization, the interest liab ity does not arise. In this regard,
reliance is further placed on:

a- Cornrnissioner Cus., C.E. & S.T. v. Blrarat Dynqrnics Ltd. 2016 (331)
E.L.T. 182 (A.P.) wherein it was held that "6. Ftom the findirrys arriued

sbuiouo 1t tn o,
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tle appellont in aaordance uith *Le releuanl prouision of lau, did seek

clarification from ttte department to lcttow toh.ether tte goods on clearance

to the respondeld-assessee are exempted from pdAment of Dxcise dufu in

terms of the notifiation and orig in tlrc absene of such daification ftom
*Le departnerlt, *BA took CENVAT credit &tring tle ir$eruening peiod Le.

from September, 2O1O to Marc\ 2O1 1. It i.s o,lso dearly observed tlwt afier
getting clarification from TRU in April, 2011, the appellant reuersed the

entire amaunt of Cenuat credit. In tlnt uieut of tle matter, the specific

@ntention Wt forth bA tlle learned stond@ aur*el tlnt the respondent-

assesseg wittwut ang eligibilifu, l,r.s taken the Cenuat oedit, as suclt,

tteg are liable to pag inlerest, i,s not sustainable.'

b. CCE & ST, LUT Bangalore Vs. Bill Forge Pvt. Ltd-2}t2 (26) S.T.R. 204

{Ifur.) wherein it was held hst '21. Interest is ompensabry in
charader, and. i,s imposed on an cssessee, who has withheld pagment of
onA tox, as and. uhen it i.s &te and pagable. Tle leug of interest is on the

adual amount uhich is withheld and the ertent of deloA in paging tox on

the due date. If there is no liabilitg to poA tax, tlere is no liabilitA to poA

interest. Sedion 11AB of the Ad i.s attracted onlg on delaged pagment of
dutg i.e., u;here onlg dutg of excise tlr,s not been leuied or paid or hns

been start leuied or start paid or eroreouslg refurded, tle person liable

to pog dutg, slnll in addition to tte tuttA i.s, Aabb to pag interest. Sedion

do not stipulate interest is pagable from the date of book erttrg, slawing
entitlement of Cenuot dedit. Interest cannot be daimed from tle date of
urong auailment of CENVAT oedit arLd tho,t the interest utanld be pagoble

from the date CENVAT sedit is taken or utilizad wrorrylg.'

c. B. Girijapathi Reddy & Company v. Commissioner - 2016 (3441 E.L.f .

923 (Tri-Hyd);

d. Ganta Ramanaiah Naidu v. Commissioner - 2010 (f S) S.T.R. 10

(Tribunsl)

e. J.K. IVre& Industries Ltd. Vs. CCE x., Mysore-2016(340) E.L.T 193

(Tri.-LB);

f. Commissioner v. Strategic Engineering (P) Ltd. - 2Of4 (3tO) E.L.T. SO9

(Mad.);

g. Commissioner v. Bombay Dyeing and Mfg. Co. Ltd. - 2OOT (2t'l E.L.T.

Jt

3 (s.c.);
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79. Noticee further wishes to rely on Commercld Ateel Eaglneertng Cotporatlon
v. Statc of Blhar - 2OL9 (2tl G.S.T.L. 579 (Pat.f wherein it was held that
'The Assistdnt Commi.ssioner of State Taxes has som.ewllere got anfused to

treat *e transitional credit claimed by tle dealer as an auailmcnt of the said

credit when in fad an auailm.ert. of a credit is a positiue a6 and unless canried

out for reducing anA tox liabilitg bg its refledion in the return filed for ang

financial gear, it cannot be a m.se of either auailment or utilization^ It i.s righflg

argaed bg Mr Kejriual thnt euen if ttte respondent no.3 uas of the opinion that
the petitioner was not entitled to such trarlsitional credit at best, the claim auld
be rejected but such rejedion of the claim for transitional credit does not bestou

anA stdtutory juri.sdiction upon the dssessing authoitA to arrespondinglA create

a tox liabititg especiallg ulen neitter ang such olttstanding liabilifu erists nor

srch credit Las been put to use.'

From the above referred submissions, it is clear that no interest is applicable when

the credit is reversed before utilization. Further, the same was also clarified in the

45th GST Council Meeting wherein it was recommended to state that interest is
applicable only on u'iliTetion and is not applicable on mere availmenl Hence,

Noticee request you to drop the further proceedings in this regard.

Ia Re: Penaltles arG lrot topoceble:
80. Noticee has bonafide belief that the compliance made by them is legally

permissible. And it is a settled proposition of law t]lat when the assessee acts
with a bonafide belief especially when there is doubt as to statute and not yet

understood by the common public, there cannot be levy to penalty.

Sl-Further, Penalty, as ttre word suggests, tr pualsbment for an act of dellberate
deceptioa by the assessee rtth the irtent to evade dut5r by adoptlag aay of
the meeas mentiooed ia the aection. Bona fide belief cannot be reason for
imposition of the severe penalty. In this regard wishes to pl,ace a reliance on
RaJasthaa Splnnlng & Peavlag Uilb [2OO9 (2A81 E.L.T, g (S.C.t &
Comml*loner of Central Exclse, Vapl Vt lficaa Moutdingt Ltd 2Ot:O 1260{
E.L.T 167 (8.C1.

are not applicable in similar circumstances.
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82.Noticee submits ttrat the Supreme court in case of cIT vs Reliance petro

Products Pvt Ltd (sc) 2010 (11) scc (762) while examining tl.e imposition of
penalties under Section 271(11(cl of Income Tax Act, 1961 held that penalties



S3.Noticee submits thal flsa the above-referred decision of the Supreme Court,
pena-lties carrnot be imposed merely because the assessee has availed excess

ITC over arld above GSTR-2A which was not accepted or was not acceptable to
the revenue when the asse ssee has acted on the bona-fide belief ttrat the ITC is
not reversible. ln 'he instant case also, Noticee has not avaitred any excess ITC

on the bonalide belief that the same is eligible to be claimed which was not
accepted by the departuent. Therefore, in these ctcumstances, t]le imposition
of penalties is not warranted and the same needs to be dropped.

85.1n addition to above, Noticee submits fhet wherc an authorit-v is vested with
discretionary powers, discretion has to be exercised by application of mind and
by recording reasons to promote fairness, transparency and equity. In tl.is
regard the reliance is placed on the judgement of hon'ble Supreme Court in the

case of ilaya Devt v. RaJ I(unart Batn deted O8.O9.2O1O [Ctvll Appeal
IIo.10!149 of 2(X)31 wherein it was held that "14. It is in the light of tle aboue

pronounefiEnls unnecessary to sag angthing beyond uhat has been so

eloquently said in support of tle need to giue reasons for orders made bg Courts
ond. stotutory or other antlnrities exercisin4 ryasi-judicial functions. Alt tttat ue
mag mention is that in a sgstem gouemed bg tle rule of lau, there is nothing like
dbsofute or unbridled power exercisa.ble at tle uhims and fancies of th.e

repository of such pouter. There is nothing like a pouer wittaut any limits or
@nstraints- That is so euen tuhen a court or other ailthorita mag be vested urith
uide discretionorg pouer, for euen discretion has to be exercised onlg along well
reagnized and sound juristic principles uith a vieut to promoting fairness,
inducirry transparencA and aiding ecp@.'

86.Noticee further submits that it was held in ttre case of collector of customs v.
Unitech Exports Ltd. 1999 (108) E.L.T. 462 (Tribunal) that- "rt ts *ttred
position th@t petudag should not be lmposed Jor thc sake o! lctg. penaltg
ls not a sounce of Reoenue. penaltg can be imposed depending upon the facts
ond circunl.starLces of th.e ase that *Lere is a clear findbq bg the authorities
belou.t that this ca.se does not warrant imposition of penaltg. The tzspondent's

theCounsel ha.s also telied upoa thc decision of the
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S4.Noticee submits that it is pertinent to ,ndersta_nd that tbe Supreme Court irr
the above-refened case has held that the penalties shall not be imposed even

though the mens rea is not applicable for the imposition of penalties.



87. Noticee submits that the Supreme Court in case of trrice Waterhouse Coopei.s

Pvt. Ltd Vs Commissioner of Income Tax, Kolkata S.L.P.(C) No.10700 of 2009

held as follows

"2O. We are of the opiniorq giuen tle peculior facts of this mse, ttat tte
imposition of perwhy on the assessee is rwt justified. We are satisfied that the

essessee hnd ammitted orl irnduertefi and bona fide error and. hod rnt
intended. to or attempted to eitler oneal its inome or furni"sh inorurate
particulars."

88.Notice submits 'hat from atl the above submissions, it is clear 'hat impositi,on of
penalties is not warranted therefore the impugned notice needs to be dropped.

90,Noticee wo"lrl also like to be heard iD personal, before alry Notice being passed

in this regard.

For M/s. GV Centers
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case of trfi/s. Prutlhha Processors o. Unlon of Indla ,?ported ln 1996 {Aa)
E,L.T. 72 (5.C.) that penaltg ordlnarlly leuied Jor somc contumaclous
conduct or Jor a deliberate ,tioldtion oJ thc proui.sions of tle particutar
stafitte." Hence, Penalt5r calnot be irnposed in ttre absence of deliberate

defiance of law even if the statute pmvides for penqlty. Therefore, on this
ground it is requested to drop ttre penalty proceedings.

S9.Noticee craves leave to alter, add to and/or arnend the above reply.
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BEFORE THE DEPUTY COMMISSIOITER tsrt. , HOD,
TELA]YGATA.

Sub: Proceedings under Shorr Cause Ilotice vide Ref fro. ZD36U222OO2O258
dated O5.O2.2O22 lssued to /s. GV Research Centers Pr{nate Ltnttcd

of M/s GV Research Centers
Private Limited hereby authorizes and appoint Hiregalge & Associates LLp,
Chartered Accountants, Bangalore or their partners and qualified staff who are
authorized to act as an authorized representative under the relevant provisions of
the law, to do all or any of the follou'ing acts: -

a. To act, appear and plead in the above-noted proceedings before the above
authorities or any other authorities before whom the same may be posted
or heard and to file and take back documents.

b. To sign, file veri& and present pleadings, applications, appea.ls, cross-
objections, revision, restoration, withdrawal and compromise applications,
replies, objections and affrdavits etc., as may be deemed necessary or
proper in the above proceedings from 'irne to 'ime.

c. To Sub-delegate all or any of the aforesaid powers to any other
representative and I/We do hereby agree to rati_ff and confirm acts done by
our above-authorized rcpresentative or his substitute in the matter as
my/our own acts as if done by me/ purposes.

This authorization will remain in force till it is duly

Executed this on 1lth January 2023 aI Hyderabad

US
C

,r\

Signature

I the undersigned partner of M/s Hiregange (Y, s LLP, Chartered
Accounrrnts, do hereby ahclare rhat th€ said M/s Hireg:ange& Associates LLp is a
registered firm of Chartered Accountants, and a,ll its parErers are Chartered
Accountants holding certificate of practice and duly qualified to represent in above
proceedings under Section 116 of the SGST Act, 2Ol7.I accept tJ:e above-said
appointment on behalf of M/s Hiregange & Associates. The firm '.riill represent
tirough any one or more of its partners or Sta-ff members who are qualified to
represent before the above authorities.
Dated: I1.01.2023
Address for sewice: For lliregenge& Associates LLP
Hlregaage& Arsoclater LLP, Chattered Accouataats
Chartered Accouatants,
4th Floor, West BlocL, AnuthLa Hde,
Opp. Rataadeep Supermarket,
Road number 12, BanJara Hlllr, Ventata Prasad p
Hyderabad, Telangana 5qX)34 Partner l .Ito, 236558)
I Partner/employee/associate of M/s Hiregange& Associates LLp duly qualified to
represent in above proceedings in terms of the relevant law, a-lso accept the above
said autho rization and appointment.

S.IlIo. Ilame Qualilicatloa Memberchlp lfo. slg''ature
Sudhlr V S CA 2L9LOg

2 Lakshmaa Xumar X CA 24:,-726
3 Rasika Kaset CA 24300L
4 Srimalaarayana S CA | 261612
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us for all intents and
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