HNA & Co LLP
Chartered Accountants
(Formerly known as Hiregange & Associates LLP)

INDIA

Date: 25.02.2025

To

The Superintendent of Central Goods & Services Tax,
H.No. 8-2-77/3 & 4, Aditya Towers, Sri Sai Enclave,
Shameerpet Range: Medchal Division, Telangana.

Dear Sir,

Sub: Additional submissions after attending the personal hearing.
Ref:
a. Personal hearing record dated 22.01.2025.
b. Reply filed on 08.01.2025 in Form DRC-06 against Show Cause Notice Ref. No
ZD361124037357H dated 28-11-2024 for FY 2020-21.
c. M/s. GV Discovery Centers Private Limited bearing GSTIN No:
“36AAHCG4940K1ZC”

1. We are authorized to represent the above referred- client (herein after referred as

‘Noticee’) in respect of the above referred show cause notice dated 28-11-2025.

2. We would like to bring to your attention that we have already submitted the reply dated
08-01-2025 against the above-referred SCN dated 28-11-2024 and attended the personal
hearing on 22-01-2025. In this regard, we would like to submit the additional

information as requested during the personal hearing as detailed below:

In re: Excess claim of ITC in GSTR-3B compared with GSTR-2A
3. The impugned notice has alleged that the Noticee has excess claimed ITC in

GSTR-3B when compared to ITC in GSTR-2A and therefore proposing to tax
demand amount to Rs. 3,29,266/- (IGST of Rs. 2,38,230/-, CGST of Rs.
45,518/- and SGST Rs. 45,518/-) along with interest and penalty.

4. In this regard, we would like to submit that with respect to the inadvertent ITC
availment in GSTR-3B for the FY 2020-21 is pertaining to the ITC availed but
not utilized. Further we submit that Noticee has reversed the ineligibie ITC
through DRC-03 vide Ref No. AD361023010273T dated 20.10.2023. (A copy of
electronic credit ledger from the date of availment i.e, June 2020 to date of
payment in Form DRC-03 vide Ref No. AD361023010273T dated 20.10.2023 is

enclosed as Annexure-I)
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In Re: Interest under Section 50 is not applicable:

5.

Noticee submits that the impugned notice demanded the interest as per Section
50 of the CGST Act, 2017 for the excess availment of ITC. In this regard, the
Section 50 of CGST Act, 2017 is extracted below for ready reference:

“(1)‘Every person who is liable to pay tax in accordance with the provisions of this
Act or the Rules made thereunder, but failed to pay the tax or any part thereof to
the Government within the period prescribed, shall for the period for which the tax
or any part thereof remains unpaid, pay on his own, interest at such rate, not
exceeding eighteen per cent., as may be notified by the Government on the
recommendations of the Council’

(2) The interest under sub-section(1) shall be calculated, in such manner as may
be prescribed, from the day succeeding the day on which such tax was due to be
paid

(3) A taxable person who makes an undue or excess claim of input tax credit under
sub-section (10) of section 42 or undue or excess reduction in output tax liability
under sub-section (10) of section 43, shall pay interest on such undue or excess
claim or on such undue or excess reduction, as the case may be, at such rate not
exceeding twenty-four per cent., as may be notified by the Government on the

recommendations of the Council.”

From the above-referred extract, we submit that the as per Section 50(3) of CGST
Act, 2017, interest liability would arise only when the assessee has claimed
undue or excess input tax credit under sub-section (10) of Section 42 or undue
or excess reduction in output tax liability under sub-section (10) of Section 43.
This shows that the interest under Section 50(3) will arise only in the above-

referred two instances and will not arise in any other case.

Further, we also submit that section 50(3) of the CGST Act, 2017 was

amended with retrospective effect from 01.07.2017 (vide section 111 of
Finance Act, 2022) as notified by Notification No. 09/2022-CT dated
05.07.2022 to declare that interest is liable only on the portion of ITC

utilized and no interest is liable on the mere availment of ITC. The amended
provision reads as under:
“(3) Where the input tax credit has been wrongly availed and utilised, the

registered person shall pay interest on such input tax credit wrongly

availed and utilised, at such rate not exceeding twenty-four per cent. as may




be notified by the Government, on the recommendations of the Council, and the

interest shall be calculated, in such manner as may be prescribed.”

Thus, it is clear that interest is not applicable on mere availment of ITC per se

but on the utilization of ITC.

Further, Rule 88B of the CGST Rules, 2017 was introduced with effect from the
01-07-2017 vide Notification No. 14/2022-Central tax dated 05.07.2022
prescribing the manner of interest calculation on the wrongly utilized ITC,
wherein it was clearly provided that ITC would be said to be utilized only when
the closing balance of ITC falls below the amount of wrongful ITC. The relevant
extracts are given below:
“(3) In case, where interest is payable on the amount of input tax credit wrongly
availed and utilized, starting for the period from the date of utilization of such
wrongly availed input tax credit till the date of reversal of such credit or payment
of tax in respect of such amount, at such rate as may be notified under said

sub-section (3) of section 50.

Explanation.—For the purposes of this sub-rule, —(1)input tax credit wrongly

availed shall be construed to have been utilized, when the balance in

the electronic credit ledger falls below the amount of input tax

credit wrongly availed, and the extent of such utilization of input

tax credit shall be the amount by which the balance in the

electronic credit ledger falls below the amount of input tax credit

wrongly availed.

(2) the date of utilization of such input tax credit shall be taken to be, —

(a)the date, on which the return is due to be furnished under section 39 or the
actual date of filing of the said return, whichever is earlier, if the balance in the
electronic credit ledger falls below the amount of input tax credit wrongly
availed, on account of payment of tax through the said return; or

(b) the date of debit in the electronic credit ledger when the balance in
the electronic credit ledger falls below the amount of input tax credit

wrongly availed, in all other cases.”



9. Noticee submits that judicially also it was consistently held that the imposition
of interest on unutilized ITC is not correct. In this regard, reliance is further
placed on:

a. CCE & ST, LUT Bangalore Vs. Bill Forge Pvt. Ltd—2012 (26) S.T.R. 204
(Kar.) wherein it was held that “21. Interest is compensatory in character,
and is imposed on an assessee, who has withheld payment of any tax, as
and when it is due and payable. The levy of interest is on the actual
amount which is withheld and the extent of delay in paying tax on
the due date. If there is no liability to pay tax, there is no liability to
pay interest. Section 11AB of the Act is attracted only on delayed payment
of duty i.e., where only duty of excise has not been levied or paid or has been
short levied or short paid or erroneously refunded, the person liable to pay

duty, shall in addition to the duty is liable to pay interest. Section do not

stipulate interest is payable from the date of book entry, showing

entitlement of Cenvat credit. Interest cannot be claimed from the date

of wrong availment of CENVAT credit and that the interest would be

payable from the date CENVAT credit is taken or utilized wrongly.”
b. Commissioner Cus., C.E. & S.T. v. Bharat Dynamics Ltd. 2016 (331) E.L.T.
182 (A.P.) wherein it was held that “6. From the findings arrived at by the

Tribunal as reproduced abouve, it is obuvious that in March, 2010, the Noticee
in accordance with the relevant provision of law, did seek clarification from
the department to know whether the goods on clearance to the respondent-
assessee are exempted from payment of Excise duty in terms of the
notification and only in the absence of such clarification from the department,
they took CENVAT credit during the intervening period i.e. from September,
2010 to March, 2011. It is also clearly observed that after getting
clarification from TRU in April, 2011, the Noticee reversed the entire
amount of Cenvat credit. In that view of the matter, the specific
contention put forth by the learned standing counsel that the
respondent-assessee, without any eligibility, has taken the Cenvat
credit, as such, they are liable to pay interest, is not sustainable.”

c. Ganta Ramanaiah Naidu v. Commissioner — 2010 (18) S.T.R. 10 (Bangalore
Tribunal-)

d. Girijapathi Reddy & Company v. Commissioner — 2016 (344) E.L.T. 923
(Tri-Hyd);



e. J.K. Tyre & Industries Ltd. Vs. CCE x., Mysore—2016(340) E.L.T 193 (Tri.-

LB);

f. Commissioner v. Strategic Engineering (P) Ltd. — 2014 (310} E.L.T. 509
(Mad.);

g. Commissioner v. Bombay Dyeing and Mfg. Co. Ltd. — 2007 (215) E.L.T. 3
(S.C);

10. Noticee submits that it is clearly evident from the electronic credit ledger that

11.

the closing balance of ITC till date exceeds the alleged ITC in the impugned
notice, which depicts that no inadvertent excess availed ITC is utilized by the
Noticee. Hence, we submit that the proposal of the demand of interest in the
impugned notice is not at all tenable in as much as it has not given any reason
for such understanding. Thereby, the demand of interest as per Section 50 of

the CGST Act, 2017 is not correct.

Further regarding penalty, the Noticee has reversed the ineligible ITC before

issue of show cause notice. There fore Penalty is not applicable.

In Re: No Short payment of tax under RCM in GSTR-3B when compared to tax

payable under RCM in GSTR-2A

12.

134

14,

The impugned notice has alleged that the Noticee has short paid tax under RCM
in Form GSTR-3B when compared to RCM tax liability in Form GSTR-2A and
proposing to demand the difference amount of Rs. 26,416/- (CGST Rs. 13,208/ -
and SGST Rs. 13,208/-).

The Noticee submits that the RCM ITC of FY 2019-20 claimed in FY 2020-21 of
Rs.18,900 (CGST Rs.9,450/- & SGST Rs.9,450/-) which can be evident from the
GSTR-3B of FY 2019-20.(A copy of GSTR-3B of FY 2019-20 is enclosed as
Annexure-II and the remaining amounti.e, 7,516 ( CGST Rs. 3,758/~ and SGST
Rs. 3,758/-) has been reversed through DRC-03 vide ARN: AD3609230062655
dated 22.09.2023.( A copy of DRC-03 vide ARN: AD3609230062655 dated
22.09.2023 is enclosed as Annexure-III).

Further regarding the interest applicability, the Noticee has been paid the
interest through the DRC-03 vide ARN: AD3609230062655 dated 20.10.2023.
Interest is being calculated according to section 50 of CGST, Act 2017 i.e, from
the month of October 2020 to date of payment in Form DRC-03 vide ARN:



AD3609230062655 dated 22.09.2023. (A copy of DRC-03 vide ARN:
AD3609230062655 dated 22.09.2023 is enclosed as Annexure-IV).

15. And regarding penalty the Noticee has reversed the ineligible ITC and also paid
the interest as mentioned the above before issue of show cause notice. Therefore,

Penalty is not applicable.

We shall be glad to provide any clarification required in this regard. Kindly consider
the above submissions made and drop the further proceedings.

Thanking You,

Yours Truly,

M/s. HN A & Co. LLP
Chartered Accountants
LAKSHMAN Digitally signed by

LAKSHMAN KUMAR

KUMAR KADALI
Date: 2025.02.25

KADALI 17:34:58 +05'30'
CA Lakshman Kumar. K
Partner

Annexures:
[. A copy of an electronic credit ledger.
II. A copy of GSTR-3B of FY 2019-20.
III. A copy of DRC-03 vide ARN: AD3609230062655 dated 22.09.2023.
IV. A copy of DRC-03 vide ARN: AD3609230062655 dated 22.09.2023.
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