ith the earlier remand
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Dear Sir,

Sub: Filing of Additional Submissions in continuation with the earlier remand
submissions dated 18.12.2020 pertaining to M/s. Alpine Estates.

Ref:

Femand Submissions dated 18.12.2020
Final Order No. ST/30699/2019 dated 19.06.2019.
c. Miscellaneous Order No. M/30226/2022 dated 11.03.2022
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We have been authoerized by M/ 3. Alpine Estates to submit remand submissions to
the above referred Final Order No. ST/30699/2019 dated 19.06.2019 and represent
before your good office and to do necessary correspondence in the above referred matter.
2. In this regard, we have attended the personal hearing before your good self on
20.02.2023 wherein your goodsell have asked us to submit certain information. In
this regard, we are herewith submitting the remar.d submissions, the authorization

letter along with the requested information.

We shall be glad to provide any other information in this regard. Kindly acknowledge
the receipt of the replv and post the hearing at the earliest.

Thanking You,

Yours faithfully,

For M/s. Hiregange 8 Associates LLP

Chartered Accountants et V0%
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BEFORE JOINT COMMISSIONER OF CENTRAL TAX, SECUNDERABAD GST
COMMISSIONERATE, GST BXAVAN, LB STADIUM ROAD,
HYDERABAD-500 004

Sub: Written submissions for denovo adjudication as directed by Hon’ble
CESTAT, Hyderabad vide Final Order No.ST/30699/2019 dated
19.06.2019 read with Misc. Order No. M/30226/2022 dated 11.03.2022

Brief facts:

A. Noticee is engaged in sale of residential houses in venture by name
“Mayflower Heights” to prospective buyers while the units are under
construction by entering into following agreements:

» Sale Deed for sale of undivided portion of land together with semi-
finished flat. Sale deed is registered and appropriate ‘Stamp Duty’ has

been discharged on the same.

C(

» Construction agreement for undertaking construction

B. Department has initially issued a Show Cause Notice dated 16.06.2010
covering the period January 2009 to December 2009 (“First SCN”)
proposing to demand service tax on amounts received towards construction
agreement.

C. The above Show Cause Notice was followed by below periodical notices
under Section 73(1A) for the period January 2010 to December 2011 which
are in dispute in the Final Order No.8T/30699/2016 dated 19.06.2019.

SCN reference Time period Proposed
Demand
SCN No. 62/2011-Adjn (S.T.) Jan 2010 to Dec 2010 | Rs.35,03,113/-
Gr.X dated 23.04.2011 B
SCN No. 52/2012-Adjn | Jan 2011 to Dec 2011 | Rs.48,32,495/- |
(Addl.Commr} dated 24.04.2012 |

| Total Hs. 3‘ .36,608/- |

(Copy of SCN’s enclosed as Annexure V)

_L_“_ —d

C(

igw

S (P,

D. The above referred SCN’s were adjudicated vide a common Order-in-
Original No.49/2012-Adjn ST ADC dated 31.03.201% wherein vide Para 17

it was accepted that service tax would not be derman ded on sale deed value




A]pine EStateS Office: 5-4-187/3 & 4, 11 floor, Soham Mansion, M G Road,

Secunderabad — 500 003. Ph: +91 40 66335551

however OIO dated 31.08.2012 had included the amounts received towards
Sale deeds also (Copy of Order-in-original is enclosed as Annexure IV) .

E. Noticee has filed an appeal before the Commissioner (Appeals) and the
Commissioner (Appeals) vide Order-in-Appeal No.38/2013 (H-II) S. Tax
dated 27.02.2013 upheld the OIO but remanded the matter for re-
quantification (Copy of Order-in-Appeal is enclosed as Annexure III).

F. To the extent aggrieved by Order-in-Appeal, the Noticee has filed appeal
before Hon’ble CESTAT, Hyderabad. The Hon’ble CESTAT, Hyderabad has
heard the matter and set aside the demand for the period January 2010 to
June 2010 and set aside the demand raised on registration fees, VAT etc for
the period January 2010 to December 2011 vide its Final Order No.
ST/30699/2019 dated 19.06.2019 (Copy of Final order is enclosed as

C (

Annexure I).
. With respect to demand for the period July 2010 to December 2011, the
Hon’ble CESTAT had remanded the matter to the original authority for

o]

denovo adjudication only to the limited extent to check whether the Show
Cause Notice has given deduction towards sale deed value or not. If the
deduction is not given, directed the adjudicating authority to pass the
denovo order after giving the deduction.

H. Noticee has filed a Rectification of Mistake Application against the above
referred Final Order and a clear finding has been provided by the CESTAT,
Regional Bench, Hyderabad vide the Misc. Order No. M/30226 /2022 dated
11.03.2022 wherein it was held at Paras 4 & 5 which are reproduced as

C(

under (Copy of ROM order is enclosed as Annexure -IIj:

“We have gone through the application for rectification of mistake and have
perused the Final Order. We do not feel there is any error apparent on record.
The Final Order must be read as a whole. The direction in the Final Order
was neither to go beyond the scope of the SCN nor to consider levying service
tax on sale deed value of immovable property. If the Final Order is read as a

whole, it would be clear that the matter has been remanded for the purpose
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C (

C (

of computing the demand of service tax after 01 .07.2010 and also
reconsidering the penalty for this period and NOT to consider
levying/ charging Service Tax on value of sale of the property. The demand
for the period prior to 01.07.2010 has already been set aside in the Final
Order. Paragraph 17 of thé impugned order of the Commissioner also
indicated that the demand was only in respect of the service contract entered
into after the sale deed has been executed and not on the sale value of the
immovable property. This is also reproduced in paragraph 4 of the Final
Order.
5. In view of the above, we find that there is neither any error apparent on
record nor is there any direction to the Commissioner in the Final Order to go
beyond the scope of SCN and demand service tax on the value of transfer of
immovable property. The appeal was partly allowed up to 01.07.2010 and
partly remanded for the period after 01.07.2010 for reconsideration of both
the demand and the penalty. The application for rectification of mistake is
accordingly dismissed”.

I. The Noticee is herewith making following submissions for denovo

adjudication.

Submissions for the Denovo adjudication:

1. As stated in the background facts, the tribunal in its Final Order No.
ST/30699/2019 dated 19.06.2019 set aside the demand prior to
01.07.2010 and remanded the matter to the adjudication authority for

reconsideration to verify the quantification of the demand for the

period July 2010 to December 2011. Further, Noticee submits that the

Hon’ble CESTAT vide Para 4 and 5 held as follows
«4. Heard both sides. The finding of Commissioner in Para 17 is reproduced
as under ‘various flats have been sold by them to various customers in two
states. First, they have executed a ‘sale deed’ at semi-finished stage by
which the ownership of the semifinished flats was transferred to the
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customers. Appropriate stamp duty was paid on the sale deed. No Service
tax been demanded on the sale deed value in the light of Board’s Circular
dated 29.01.2009. After execution of sale deed, they have entered into
another agreement with the customer for completion of the said flats and the
service tax demand is confined to this agreement”

“5. After hearing the submissions of the learned A.R we are of the view that
the matter requires to be reconsidered as to whether the amounts included
in the sale deed value of immovable property would be subject to levy of
service tax under construction services. The computation in the Order-in-
Original has to be looked into on the basis of the sale deed executed by the
Noticee with customer which includes the semi-finished flat. Other charges

like registration fees, VAT, etc needless to say will not be subject to service

C(

tax as being reimbursable.”

9. Noticee submits that the even the Misc. Order No. M/30226/2022 dated
11.03.2022 held at Paras 4 & 5 which are reproduced as under:
“4. We have gone through the application for rectification of mistake and have
perused the Final Order. We do not feel there is any error apparent on record.
The Final Order must be read as a whole. The direction in the Final Order
was neither to go beyond the scope of the SCN nor to consider levying service
tax on sale deed value of immovable property. If the Final Order is read as a
whole, it would be clear that the matter has been remanded for the purpose

of computing the demand of service tax after 01.07.2010 and also

C(

reconsidering the penalty for this period and NOT to consider
levying/charging Service Tax on value of sale of the property. The demand
for the period prior to 01 07.2010 has already been set aside in the Final
Order. Paragraph 17 of the impugned order of the Commissioner also
indicated that the demand was only in respect of the service contract entered

into after the sale deed has been executed and not on the sale value of the
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immovable property. This is also reproduced in paragraph 4 of the Final
Order.

5. In view of the above, we find that there is neither any error apparent on
record nor is there any direction to the Commissioner in the Final Order to go
beyond the scope of SCN and demand service tax on the value of transfer of
immovable property. The appeal was partly allowed up to 01.07.2010 and
partly remanded for the period after 01.07.2010 for reconsideration of both
the demand and the penalty. The application for rectification of mistake is

accordingly dismissed”.

3. Noticee submits that on combined reading of Para 5 and 7 of the Final
~ Order No./30699/2019 dated 19.06.2019 and Para 4 and 5 of the Misc.
b Order No. M/30226/2022 dated 11.03.2022, it was clearly stated that the

entire demand on amounts received towards Construction Agreement and
Sale deed has been set aside for the period January 2010 to June 2010 and
the demand on registration fees, VAT etc are set aside for the entire period
i.e, January 2010 to December 2011. Therefore, it is requested before your
good self that demand to that extent for the period January 2010 to June
2010 needs to be reduced.

4. In this regard, it is submitted that with respect to demand on sale deed
values for the period July 2010 to December 2010, Noticee submits that the
Hon’ble CESTAT has remanded the matter to lower authority to check

C(

whether the deduction was actually given for the sale deed values as stated
in Para 7 of SCN No. 62/2011-Adjn (ST) Gr.X dated 23.04.2011 and SCN
No.52/2012-Adjn (Addl Commr) dated 24.04.2012, Para 17 of OIO No.

49/2012-Adjn-ST ADC dated 31.08.2012

5. The Show Cause Notice dated 23.04.2011 vide Para 7 and Show cause
notice dated 24.04.2012 vide Para 3 alleged that
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(

“As there involved the transfer of property in goods in execution of the said
construction agreements, it appears that the services rendered by
them after execution of sale deed against agreement of
construction to each of their customers to whom the land was already
sold vide sale deed are taxable services under “Works Contract Services”.
As seen from the operative part of SCN, the sole allegation of SCN is that the
amounts received towards construction agreements are subject to service

tax under the category of “Works Contract”.

. The same was confirmed by the OIO vide Para no. 17 as follows “No Service

tax been demanded on the sale deed value in the light of Board’s Circular
dated 29.01.2009. Afier execution of sale deed, they have entered into
another agreement with the customer for completion of the said flats and the

service tax demand is confined to this agreement”

. However, while quantifying the demand, the SCN and OIO has included the

value of sale deeds and other reimbursements such as VAT, registration

charges etc though the same was never the allegation in the SCN.

. It is therefore apparent that the SCN represents an error in quantification of

the demand. Once the same is rectified, there is no short payment of service
tax. The details of amounts received towards construction agreement, sale

deed value, VAT, registration etc are as follows:

Jan 2010 to Jan 2011 to |
Particulars Dec 2010 Dec 2011

11,45,70,426 11,82,85,406
Gross receipts
Less: Amounts received for the period January 5,51,27,612 Not Applicable
2010 to June 2010
Amount received during the period July 2010 to 5,94,42 814 Not Applicable
December 2010

3,07,28,504 5,46,49,500

Less: Sale Deed value
Less: VAT, Registration Charges and other non- 68,73,952 82,09,816
taxable receipts
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2,18,40,358 5,54,26,090
Taxable Value
o 8,99,823 22,83,555
ST Liability @4.12%
Total Service tax payable 31,83,378
Service Tax paid 42,05,398
Payable/(Excess paid) (10,22,020)

9. The detailed statement showing the flat wise calculations is enclosed as
Annexure-VI. It is humbly requested before the Ld. Adjudicating authority
to inform any further documents required for verification of the above
calculations (Copy of ledgers along with sale deed copies are enclosed as
Annexure-VII).

o 10. As seen from the above table, an amount of Rs. 42,05,398/- has already

' paid towards service tax on the amounts received from customers against
the liability of Rs. 31,83,378 /- resulting In excess payment of
Rs.10,22,020/-. Since Noticee has discharged the appropriate Service tax
(even excess amournt), the demand needs to be dropped (Copy of challans
are enclosed as Annexure-VIII).

11. Further, it can also be seen from the ST-3 Return (Copy of the ST-3 Return
is enclosed as Annexure-IX) filed by the Noticee for FY 2010-11 wherein no
service tax was paid for the period January 2010 to June 2010. The details

of the payments made to the extent of Rs. 42,05,398/- are as follows

SI No Cheque/ Pay Order No. Amount Remarks
(Rs.)
A 267251 dated 10.06.2011 & 21,95,524 | Paid through cash
435410 dated 13.02.2012
B ST-3 returns 36,958 | Paid through CENVAT
| Account

Paid in consequent to
order in Stay Petition
| No. 63/2012 (H-II) S.
Tax dated 07.12.2012 |
before Commissioner
(Appeals-1I)

C(

T C | 922747 dated 13.01.2013. 19,72,916

|
 [Total 42,085,398 |
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12. It is submitted that as can be seen from the above referred table, the
payments are pertaining to the period from July 2010 to December 2011.
This fact is also evident from the SCN OR No. 51 /2012-Adjn (Addl. Commr.)
dated 24.04.2012 (Copy of the SCN is enclosed as Annexure-V) wherein the
Noticee was asked to show cause as to why “An amount of Rs. 21,95,524/-
(Rs. 745524 Dt. 7.6.2011 and Rs. 14,50,000/- Dt. 09.02.2012) by them
should not be adjusted against the demand supra”. Thus, the department
has already looked into this fact regarding the amount of Rs. 21,95,524/-
and why it should be apportioned for the period January 2011 to December
2011, hence, it can be concluded that the service tax paid pertains to the
period July 2010 to December 2011 and does not pertain to the period
January 2010 to June 2010.

€ (

13. Noticee submits that once the apparent error in calculation is taken to its
logical conclusion, the entire demand fails and therefore there is no cause of

any grievance by the department on this ground.

Construction of Residential complex for “Personal Use” is excluded from definition of
Residential Complex
14. Without prejudice to the foregoing, assuming but not admitting the same

is covered under the tax net. The term “«Construction of Complex” is
defined under section 65 (30a) as under
(30a) “construction of complex” means —

(a)  construction of a new residential complex or a part thereof;

C(

(b)  completion and finishing services in relation to residential complex
such as glazing, plastering, painting, floor and wall tiling, wall covering
and wall papering, wood and metal joinery and carpentry, fencing and
railing, construction of swimming pools, acoustic applications or fittings
and other similar services; or

(c)repair, alteration, renovation or restoration of, or similar services in

relation to, residential complex

it
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15. Noticee submits that the construction service of the semi-finished flat is
provided for the owner of the semi-finished flat/customer, who in turn
used such flat for his personal use therefore the same is excluded from the

definition of ‘construction of complex service’.

16. The Noticee submits that it has been specifically clarified vide board
Circular No. 108/2/2009-S.T., dated 29-1-2009 that the construction for
personal use of the customer falls within the ambit of exclusion portion of
the definition of the “residential complex” as defined u/s 65(91a) of the
Finance Ac, 1994 and accordingly no service tax is payable on such

transaction.

€ (

Relevant extract

«  Further, if the ultimate owner enters into a contract for
construction of a residential complex with a
promoter/builder/developer, who himself provides service of design,
planning and construction; and after such construction the
ultimate owner receives such property for his personal use, then
such activity would not be subjected to service tax, because this
case would fall under the exclusion provided in the definition of

‘residential complex’...”

17. Noticee submits that issue of payment of service tax on agreements

C(

entered with individuals for completion of the semifinished houses who in
turn used such flat for personal use is no more res integra in view of the

Jurisdictional CESTAT decision in case of
a. Modi & Modi Constructions Vs CCE, Hyderabad-II 2019 {10) TMI
171 -CESTAT Hyderabad wherein it was held that “11. The second

question is the nature of the contract on which service tax is proposed

to be charged. The SCN itself states that the plots along with semi-




@
Alplne EStateS Office: 5-4-187/3 & 4, 1 floor, Soham Mansion, M G Road,

Secunderabad — 500 003. Ph: +91 40 66335551

finished buildings were sold to the buyers under the sale agreement.
Thereafter, a separate agreement was entered into with the individual
home owners for completion of the building/structure as per the
agreement. In other words, there is no agreement for completion of the
entire complex but there are a number of agreements with each
individual house owner for completion of their building. In other words,
the individual house owner is engaging the Noticee for construction of
the complex for his personal use as residence. The explanation to
section 65(91a) categorically states that personal use includes
permitting the complex for use as residence by another person on rent

or without consideration. Therefore, it does not matter whether the

€ (

individual buyer uses the flat himself or rents it out. There is nothing
on record to establish that the individual buyers do not fall under the
aforesaid explanation. For this reason, we find no service tax is
chargeable from the Noticee on the agreements entered into by them
with individual buyers for completion of their buildings as has been
alleged in the SCN. Consequently, the demand needs to be set aside
and we do so. Accordingly, the demands for interest and imposition of
penalties also need to be set aside. ”

b. Modi Ventures Vs Commissioner of Central Tax, Hyderabad 2015 (6)
TMI 825 - CESTAT BANGALORE

18. Noticee submits that from the above referred decision, it is clear that there

C(

is no liability to pay service tax on the amounts received during the period
July 2010 to December 2011. Thereby, the entire demand proposed in the
impugned Show Cause Notices needs to be dropped.

19. Without prejudice to above, Noticee submits that sale deed is executed for
semi-finished flat represents the construction work already done prior to
booking of flat by the prospective buyer. The work undertaken till that

time of booking flat is nothing, but work done for self as there is no service
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provider and receiver. It is settled law that there is no levy of service tax on
the self-service and further to be a works contract, there should be a
contract and any work done prior to entering of such contracts cannot be
bought into the realm of works contract. In this regard, reliance is placed
on the following:
a. Apex court judgment in Larsen and Toubro Limited v. State of
Karnataka — 2014 (34)_S.T.R. 481 (S.C.)wherein it was held that

«115. It may, however, be clarified that activity of construction

undertaken by the developer would be works contract only from

the stage the developer enters into a contract with the flat

purchaser. The value addition made to the goods transferred after the

€ (

agreement is entered into with the flat purchaser can only be made
chargeable to tax by the State Government. s

b. CHD Developers Ltd vs State of Haryana and others, 2015 -TIOL-
1521-HC - P&H-VAT wherein it was held that “45. In view of the
above, essentially, the value of immovable property and any other thing
done prior to the date of entering of the agreement of sale is to be
excluded from the agreement value. The value of goods in a works
contract in the case of a developer etc. on the basis of which VAT is
levied would be the value of the goods at the time of incorporation in the
works even where property in goods passes later. Further, VAT is to be

directed on the value of the goods at the time of incorporation and it

¢

should not purport to tax the transfer of immovable property.”

20. It is further submitted that to be covered under the definition of works
contract, one of the vital conditions is that there should be transfer of
property in goods leviable for sales tax/VAT. Undisputedly sale of
undivided portion of land along with semi finished flat is not chargeable to
VAT and it is mere sale of immovable property (same was supported by

above cited judgments also). Therefore said sale cannot be considered as

11
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CC

works contract and consequently no service tax is liable to be paid. All the
goods till the prospective customer become owner have been self
consumed and not transferred to anybody. Further goods, being used in
the construction of semi-finished flat, have lost its identity and been
converted into immovable property which cannot be considered as goods
therefore the liability to pay service under ‘works contract service’ on the
portion of semi-constructed villa represented by ‘sale deed’ would not

arise.

Interest and penalties are not imposable

21.

22

23.

24,

Noticee submits that when service tax itself is not payable, the question of
interest does not arise. Noticee further submits that it is a natural
corollary that when the principal is not payable there can be no question
of paying any interest as held by the Supreme Court in Prathiba
Processors Vs. UOI, 1996 (88) ELT 12 (SC)

Noticee submits that imposition of penalty cannot be merely an automatic
consequence of failure to pay duty hence the penalty requires to be

dropped.

Noticee submits that they are under bonafide belief that the amounts
received towards sale deeds are not subjected to service tax. It settled
position of the law that if the Noticee is under bonafide belief as regards to
non taxability imposition of the penalties are not warranted. In this
regards wishes to rely on the following judicial pronouncements.

a. Padmini Products v. Collector —1989 (43) E.L.T. 195 (S.C)

b. Commissioner v. Surat Textiles Mills Ltd. — 2004 (167)_E.L.T. 379

(8.C.)

Without prejudice to the foregoing, Noticee submits that the SCN/OIO has

not explained the reason for imposition of penalties under Section 76 and

12
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77 of the Finance Act, 1994. As the subject show cause notice has not
considered these essential aspects, the proposition of levying penalty

under section 76 and 77 is not sustainable and requires to be set aside.

75. Noticee submits that issue involves interpretation and the periodical
notices has been issued to the Noticee, the imposition of penalties under
Section 76 is not tenable and the same needs to be set aside. In this
regard, Noticee relied on M/s. Phoenix IT Solutions Ltd Vs CCE 2017 (52)
STR 182 (Tri-Hyd). '

26. Further, there is bona fide litigation is going on and issue was also

debatable which itself can be considered as reasonable cause for failure to

C (

pay service tax. Accordingly, waiver of penalty under section 80 of Finance
Act, 1994 can be made. In this regard reliance is placed on C.C.E., &Cus.,
Daman v. PSL Corrosion Control Services Ltd 2011 (23) S.T.R. 116 (Guj.);

27. Noticee craves leave to alter, add to and/or amend the aforesaid grounds.
28. The Noticee wishes to be heard in person before passing any order in this

regard.

For Alpine Estate

13




C(

(

)

1D
Aw/bwux& =

CUSTOMS, R”){C[CE AND. SER U’!CC Tﬁ\)’ APJELMTL TRIBUNAL
rﬁ"'ﬁF’E ARAD

i

REGIONAL BENCH —-COURT NO - I

- Seryice Tax Appeai No. 27015 of 2013

(Arising out of Order-ln Appeal No. 38/2013 {H-1I) ST dated 27.02. 2013 passed by
Commissioner of Customs Central Excuse & Service Tax (Appeals-1I) Hyderabad)

¥/s Alpine Estates . : Appellant
5-4-187/384, 2" Floor, '
M.G. Road, 4§
Secunderabad 500 003 © e
VERSUS
i »
, Commissioner.of. Centra! Excise | L Respondent

& Service Tax, r
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Kendrlya Shulk Bhavan, ¥ ot .
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CORAR: ONBLE !‘rfe.; SULEIHA B:’?EV" €.S. MEMBER (FUDICIALY
I-’GN'ELE MR, P, VER‘!\AT‘A SUBBA PL\O, MEE"&DEP

(TECHMICAL) i
(

FIRAL ORDER Na.? 30699 /2019 .
; DATE OF HEARING: 19.06.201%
! DATE OF DECISION: 19.06.2019

[GRDER PER: SULEMMNA BEEVI C.S.)
Brief facts are that appellants were issued show-cause notice

proposing to demand short-paid service tax under works contract service.

L Learned consultant Shri Sudhir V.S. appearing on behalf of the
appellant submitted that the appellaiwts were engaged in construction of

residential complexes. During the di'sputed'p,erlod, they had entered into

L

Y
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two separate agreements with the clistomers. Firstly, the appell =2nt would
{

execute the sale-deed for sale of undivided portion of land together with

semi-finished portion of the flat. Thefrea.‘ter an agreement for co nstruction

was entered for completion of constﬁuctlon of the flat. The appellant has
. i

d]scharged the entire service te‘lxiliability, as per the\agreement of

construction. The present show-cause notice is issued including the valye
shown in the sale-deed and also other reimbursable charges in the nature O-it
registration fee etc. It is submitted {by him that though the jurisdictional
autherity has made a categorical ﬂnd:ing In para 17 of the impugned order
that no service tax has been demanded on lthe sale-deed value in the light of
the Board Circular dated 29.01.2009, ét the time of | confirmation of demand

the said value as per the sale-deed a:Iso has been Included. He therefore

" requested that the matter may be remanded S0 as to requantnl’y the amount

“after glving the deductions as per the show -cause notice in respect of value

shown In sale-deed as well as other:reimbursab!e expenses such as VAT,

) registratlon fee etc.

. 3. Learned A.R. Shri B. Natesh appeared on behalf of the department and

argged the matter. He adverted to the amendment brought forth in the

defmition of residential complex serwce w1th effect from 01 07.2010 to

‘argue that whenever an advance is recewed by the assessee prior to

lssuance of the cempletion certificate, the said amount would be taxable and

,_tlierefore in the present case, the amount in the sale-deed for the period _
post 01.07.2010would be taxable. The amount shown In the sale-deed has

“been rightly subjected to levy of service tax and confirmed by the original

authority.
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4.  Heard bot{hsm!es -The finding q',f;‘tfh'e_zr;‘tq missioner In para 17 is

reproduced as under:- i

* I

various ﬂats hnvc. been sold hy them to various cu$lomers in two
states. First,- -they:have executed a SdlL dr.ed ai-semi-finished stage by
which the -ownership-of lhe “semi- f'm.sht,d flats was-transferred to the
customers. Appropriate - s(amp duty, Was pald on.sale-deed value. No
service tax beer’demanded on'the sale: 'decd ~value:in.the light. of Board’s
Circular -dated.,29.01: 2009, -Afier :yccuuon of “sale: deed they have
entered.into nnothcr agrecmcm with- lhe customcr for’ comp[euon of the
said flats and the service tax denmnd 15 conf’ncd to-this-agreement”™

- 5. . After hearing 'the submusssons or Ieamed A. R we ‘are of the view that

the matter requlire_gito_ be reeonsldere;q as-to whether the amounts included

v o™ =

In the sale-deed 'value oﬁ-lmmovqble‘?ﬁfcperty, would be subject to levy of
service tax under construct:on serwcesul T}ielicogs'butatien}-in the order-in-
original has to be looked. into-on the~Qasis;-of 'the-seie—deed executed by the
appellant with customer which mcludes the semi- ﬂmshed flat. Other charges
like regtstranon fee VAT ‘etc. needless to say. will not be subject to service

tax as being rembursable expenses

6. For.the period.:prtor to 01.07.2le0, the IeaEn.ed consultant submitted
that in the appellant’s -own case forf! the "earlier period, the Tribunal as

reported in 2019 (2) TMI 772 (CESTAT-Hyd) had held as under:-

“5. On careful cons:dr.rdtmn ol the *:ubmlssmns made by both sides.
we find that the facts are not n-.m.h in dispute and the demand is
further period January, 2009 10 Decs mber. 2009 in some cases June,
2007 10 Dm.111bcr. 2009 in some cases and June. 2005 to February.
2007 in some cases and in some cases June, 2003 1w March. 2008. All
these dcm'mds are in respect of the sefvice, tax fiability on the builders
lor the services. provided belore 01 0'{ 2010; The sell*same issue was
considered by the Beneh in detailed-in lht. case of Mex-Mehta & Modi
Homes and-as also in the case ol A} nH‘u Developers & Builders
and held that prior to 01.07.2010 N‘.‘H'IC\_ tax liability will not arise on
the builders. We do not find any reason to deviae Irom such a view
already laken on the issue. Accordingly, we hold that all the impugned
orders are unsustainable and liable tolbe set aside and we do so. The
impugned orders are set aside andithe appeals are .1I!u\-.'u.l with
consequenlial reliefs, rany.” i

I
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Z From the above, we hoid that the impugned order is modified to the
extent of setting aside the demand prior to 01.07.2010 and reman ding the
matter after 01.07.2010 to the adjudicating aut‘nori:ty for reconsicieration.
The adjudicatiﬁg authority in such remand proceedings shall also re consider
the issue of penalty. Appéal is partly allowed and l:iartly remandead .in abave.
termsci—:;{_rﬁ ch?/u,me‘ AJ/L;E‘LJ, ‘ﬁ O’W‘H S
(Dictated and pronounced in open court)

——————— ————

(SULEKEA B@LP"““C ;*“*"—“}
MEMBER (JUDECIAL)
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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
REGIONAL BENCH: HYDERABAD
Ist Floor, HMWSSB Building, Rear Portion, Khairathabad, Hyderabad .
Tele No: 040-23312247, Fax No: 040-23312246
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Alpine Estates Alpine Estates

(Appellant as per address in table below)

Commissioner of Central Tax and Central Excise, Secunderabad GST Commissionerate-Secunderabad - G

ST

(Respondent as per address in table below)

Stay/Misc Order No. M/30226/2022 dated 11/03/2022

I am directed to transmit herewith a certified copy of order passed by the Tribunal under section 0[{:3) of the
Finance Act, 1994 relating to Service Tax Act, 1994.,

v Registrar
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4th Floor, West Block,
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(1)

CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH AT HYDERABAD
Division Bench
Court -1

Misc Application No. ST/ROM/30052/2020
in Service Tax Appeal No. 27015 of 2013

'(Arising out-of Order-in-Appeal No.38/2013 (H-II) S. Tax dt.27.02.2013 passed by
Commissioner of Customs, Central Excise & Service Tax (Appeals-II), Hyderabad)

Alpine Estates waAppellant
5-4-187/3 & 4, 2™ Floor, MG Road,
Secungjerabad,r Hyderabad - 50_0 003

VERSUS

Commissioner of Central Tax,
Secunderabad - GST
Kendriya Shulk Bhavan, LB Stadium Road,

...... Respondent
Basheerbagh, Hyderabad - 500 004 -

Appearance
Shri Venkata Prasad, CA for the Appellant.

Shri A. Rangadham, Authorized Representative for the Respondent.

Coram:
HON'BLE MR. P.K. CHOUDHARY, MEMBER (JUDICIAL)
BLE MR:-P. VENKATA SUBBA RAO, MEMBER (TECHNICAL)

S

: "EF\LLANEOUS ORDER No. M!Boz% }),ow

Date of Hearing: 28.02.2022

Date of Decision:_} |- -2 22 @/
"_,p‘?;e P. VENKATA SUBBA RAO.]

e s

h’ig application has been filed by the applicant under Section
35C of the Central Excise Act seeking rectification of alleged mistakes
in the Final Order No. A/30699/2019 dated 19.06.2019 by which the
matte'r was remanded for de novo adjudication. Paragraph 5 of the

Final Order dated 19.06.2019 reads as follows:

"5, After hearing the submissions of learned A.R. we are of the view
that the matter requires to be reconsidered as to whether the
amounts included in the sale-deed value of immovable property
would be subject to levy of service tax under construction services.
The computation in the order-in-original has to be looked into on the
basis of the sale-deed executed by the appellant with customer which
includes the semi-finished flat. Other charges like registration fee,
VAT, etc. needless to say will not be subject to service tax as being
reimbursable expenses.”

ﬁ\/g/



(2)

2. According to the applicant, it appears from the above
paragraph of the order that the matter was remanded for
reconsideration as to whether the amounts included in the sale deed
value would be subject to levy of service tax under construction
services. It is submitted that the above referred paragraph does not
reflect the decision in the open Court and is an apparent mistake in
the face of record which needs to be rectlFed

3 Learned Chartered Accountant for the appellant submits thatiln
paragraph 7 of SCN (Show Cause Notice) dated 23.04.2Q11 and
paragraph 3 of the impugned order daced 24.04.2012, it wae alleged
that the amounts received by the appellant towards construction
under the agreements after executing the sale deeds are chargeable
to Service Tax: However, while quantifying the demand, the SCN and
the Order-in-Original had erroneously included the value of sale
deeds and the reimbursements such as VAT, registration charges,
etc., as the same was not part of the allegetion in the SCN. He
submits that after the matter was remanded .by the Tribunal in its
Final Order, the learned adjudicating authority has expressed.a doubt
as to whether the direction in the Final Order is for reconslderatlon
Ias, to whether the sale deed value is also subject to service tax.
Learned Chartered Accountant therefore, prays that the Final Order
may be modified.

4, We have gone through the application for rectification of
mistake and have perused the Final Order. We do not feel there is
any error apparent on record. The Final Order must be read as a
whole. The direction in the Final Order was neither to go beyond the

scope of the SCN nor to consider levying service tax on sale deed

sV
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value .of immovable property. If the Final Order is read as a whole, it
would be clear that the matter has been remanded for the purpose of
computing the demand of service tax after 01.07.2010 and also
reconsidering the penalty for this period and NOT to Cconsider
levying/charging Service Tax on value of sale of the property. The
demand for the period prior to 01.07.2010 has already been set
aside in-the Final Order. Paragraph 17 of the impugned order of the
Commissioner also indicates that the demand was only in respect of
the service contract enterer;i_into after the sale deed has been
éxecuted and not on the sale value of the immovable property. This
wés also reproduced in Paragraph 4 of the Final Order.,

5. In view of the above, we find that there is neither any error
apparent on record nor is there any direction to the Commissioner in

the Final Order to go beyond the scopé of SCN and demand service

after 01.07.2010 for reconsideration of both the demand and the
penalty. The application for rectification of mistake is accordlngiy
dismissed,

(Pronounced in the opencourton __ [[— - 2590 B
L
N med- s e
f(p K. CHOUDHARW
)

MEMBER (JUDICIA

g

t V. SUBBA RAO)
MEMBER (TECHNICAL)

‘\
Ved
** iy uhy ’i\F”T{FﬁfZ} copy
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OFFICE OF THE '
COMMISSIONER OF CUSTOMS, CENTRAL EXCISE AND SERVICE TAX, (APPEALS-)
7" Floor KENDRIYA SHULK BHAVAN OPP. L.B.STADIUM, BASHEERBAGH
HYDERABAD- 500 004

Appeal No. 200/ 2012 (H-ll) S.TAX Date: 27.02.2013.

ORDER-IN-APPEAL No. 38/ 2013 (H-1l) S.TAX
(Passed By Dr.S.L.Meena, Commissloner (Appeals-ll)

PREAMBLE
This copy Is granted free of cost for the private use of the person to whom It is issued.

2, Any assessee aggrieved by lhis order may file an appeal under Seclion 86 of the
Finance Acl, 1994 to the Customs, Excise & Service Tax Appellate Tribunal, South Zonal
Bench, 1* Floor, WTC Biiilding, FKCCI Complex, Kemp Gowda Road, Bangalore-560 009,

3 Every appeal under the above Para (2) shall be filed within three months of the date on
which the order sought to be appealed agains! is received by the assessee, the Board or by the
[Commissioner] of Cenlral Excise, as the case may be.

4, The appeal, as referred lo in Para 2 above, should be filed In 8.T.5/3.T.-7 proferma in
quadruplicale; within three menths from the dale on which the order sought to be appealed
against Is communicated to the parly preferring the appeal and should be accompanied by four
copies each (of which one should be a cerlified copy), of the order appealed against and lthe
Order-in-Original which gave rise lo the appeal.
5, The appeal should also be accompanied by a crossed bank draft drawn In favour of the
Assistant Registrar of the Tribunal, drawn on a branch of any nominated public secior bank at
the place where the Tribunal is silualed, evidencing payment of fee prescribed In Section 86 of
the Act. The fees payable are as under:- )
(a) where the amounl of service tax and interest demanded and penalty levied by any Central
Excise Officer in the case to which the appeal relales Is five lakh rupees or less, one
thousand rupees; .

(b) where the amount of service tax and lnléresl demanded and penalty levied by any Central
Excise Officer in the case o which the appeal relates is more than five lakh rupees bul
not exceeding fifty lakh rupees, five thousand rupees;

(c) where the amount of service tax and inlerest demanded and penalty levied by any Cenlral
Excise Olfficer in lhe case lo which the appeal relales is more than filly lakh rupees, ten
thousand rupees: . <

No fee Is payable In the case of Memorandum of Cross Objection.referred to in Sub-Section 4 of
Seclion 86 ibid, )

6 Every applicalion made before the Appellale Tribunal,

(a) in an appeal for grant of stay or for reclification of mistake or for any othar purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
hundred rupees:

No fee is payable in case of an application filed by Commissloner under this sub-Seclion.

7. Altenlion is inviled to lhe provisions governing these and other relaled malters,
conlained in the Central Excise Act, 1944 and Central Excise Rules, 2002 and the Cusloms,
Excise and Service Tax Appellate Tribunal (Procedure) Rules, 1982,

e

ORDER
Appeal No : 200/ 2012 (H-11}S.Tax

The subject appeal along wilh stay pelilion has been filed by M/s.Alpine Estates, 5-4-187/3 &
4. 2™ Floor, MG Road, Secundeerabad-500003 (hereinalter referred lo as Appellants) againsl
Order-in-Original  No.49/2012-Adin.(ST) daled 31.08.2012 passed by the Additional
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Commissioner of Service Tax, Hyderabad-i Commissionerate (hereinafter referred lo as
Respondent).

contained more than 12 residential units with cemmon area and common facilities like park,
common water supply etc. and the lay out was approved by HUDA . It was also found that the
appellant enlered into a sale deed for sale of undivided portion of land together with semi-
finished portion of the flat and an agreement for construclion with their customers, On execution

. of sale deed the right in a Pproperty got lransferred to the cus_lnmer.‘hence the construction

service rendered by the appeliant thereafler to thelr customers under agreement of consltruction
were laxable under service tax as there exisled service provider and receiver relationship
between them. The total amount received lowards such service was Rs. 8,50,27,011/- during

2.1, Therefore two show cause notices were issued to the appellants covering the period Jan,,
2010 to Dec., 2010 vide O.R.No. 62/201 1-Adj (ST) Gr.X d, 23.4.2011 for Rs, 35,03,11/- under
Section 73 of FA,1994 along with Interest under Seclion 75 of FA, 1994 and Proposing penal
action under Seclion 76 and 77 of FA,1994 and for the period Jan., 2011 1o Dec., 2011 vide
O.R.No. 51!2012-Adj(STJGr.X dl. 24.4.2012 for Rs, 48,33,495/- Section 73 of FA,1994 along
with interest under Section 75 of FA,1994 and Proposing penal action under Section 76 and 77
of FA,1994, The lower authority vide the Impugned order had confirmed the demand of servica
tax of 35,03,133/. in respect of SCN O.R.No. 62/201 1-Adjn.(ST) dt, 23.04.2011 under Section
73(2) of the Finance Act, 1994 along with interest under Seclion75 of FA and also imposed
Penalty of Rs, 200/- per day or at the rafe of 2% of such tax Per month, which ever was higher,

of Rs. 1,000/ under Seclion 77 of the FA. Further In respect of SCN O.R.Na. 51/2012-
Adjn.(ST) dt, 24.4.2012, the lower authorily had confirmed the demand of service tax of Rs,
48,33,495/- under Section 73(2) of the Finance Act, 1094 along with interest under Section75 of
FA and also imposed penalty of Rs, 200/- per day or at the rale of 2% of such lax per month,
which ever was higher, for the period of defaull till the date of payment, under Seclion 76 and
also imposed a penally of Rs, 1,000/- under Section 77 of the FA, .

3, " Aggrieved by the above order, the appefiants have fijegd the present appeal along with
stay petition mainly on the following grounds that:-

() The Adjucfica!lng Authority had not dealt with the submissions made by them during the

replies o the SCN. Hence, the order has been Issued with revenue bias without

~ Shri Sai Constructions vs CsT, Bangalore 200g (016) STR 0445 Tri.-Bang
(i) They aiso placed reliance on circular No.108!0212009-ST dt 29.02. 2009 and two other
: Circulars F, No, BilSJZOOS—TRU, dt 27-7-2005 ang F.No. 332!3512006-TRU. dt 1-8-2008,

appellanls are gy of service lax
T personal use and covered vide

-y



Circular 108 and other circular. However in the subject order the discussion is restricted
only to the classification of the service provided which was not an issue relevant to the
present case. Both the nolice and the Appellant are in consensus that the service
provided is ‘works conlract services'. Hence, in such a siluation the reliance on Circular
No. 128/10/2010-ST dated 24.08.2010 is undesirable and out of conlext.

(iv) The impugned order has relied on the decision of the authority on advance ruling In the
case of Hare Krishna Developers 2008 (10) S.T.R. 357 (A.A.R). It is pertinent to nole the
facls of the case are enlirely different from facls of the present case and does not
support lhe conlention of the adjudicating authority.

(v) They are rendering works conlracl service as defined In Seclion 65 (105) (zzzza) of the
Finance Act, 1994, it was also accepted by the subject order. The works contract service
is provided in relation to construction of a new residential complex.

(vi) Non-taxability of the construction provided for an individual customer inlended for his
personal was clarified by TRU vide ils letler dated F. No, B1/6/2005-TRU, dated 27-7-
2005 during the introduction of the levy, therefore the service tax is not payable on such
consideration from abinitio.

(vii) The Board Circular No. 108/2/2009-5.T., dated 29-1-2009 slates that the construction for
personal use of the customer falls within the ambit of exclusion porion of the definition of
lhe “residential complex” as defined u/s 65(91a) of the Finance Act, 1994 and
accordingly no service ax is payable on such transaction.

(viii) The clarification provided above is that in the under mentioned two scenario service tax
is not payable, (a) For service provided unlil the sale deed has been executed to the
ultimate owner and (b) For service provided by entering Into construction agreement with
such ultimate owner, who receives the constructed flat for his personal use.

(ix) The first clarification pertains to conslderation received for construction in the sale deed
portion. The second clarification pertalns to construction In the construction agreement
portion. Therefore the clarification is applicable to them ibid and with lhe above exclusion
from the definition, no service tax is payable at all for the consideration pertaining lo
conslruction service provided for ils customer and accordingly the SCN is void abinitio.

(x) Assuming but not admilling that the personal use ground fails, they are not liable to pay
service tax In as much as the demand raised for the period prior o the dale of the
explanalion is inserted. The explanalion is inserled wilh elffective from 01,07.2010 but
the demand raised in the instant case is for the period 08.05.2010 and therefore the
demand raised Is bad in law. In the clarificalion issued by board TRU vide D.O.F No.
334/1/2010-TRU dated 26.02.2010 it was slated that In order to bring parily in lax
trealment among different praclices, the sald explanalion of the same being prospeclive
and also clarifies that the transaction between lhe builder and buyer of the flat is not
taxable until the assent was given lo the bill. Hence this shows that the transaction in
queslion is not liable lo service lax for the period prior to 01.07.2010.

(xi) Further Notification No. 36/2010-ST daled 28.06.2010 and Circular No. D.O.F.
334/03/2010-TRU daled 01.07.2010 exempls advances received prior lo 01.0?:2010.
this itself indicates that the liability of service tax has been triggered for the construction
service provided after 01.07.2010 and not prior to that, hence there is no liability of
service lax during the period of the subject notice. The Trade notice F.No
VGN(30)80/Trade Notice/10/Pune dated 15.02.2011 Issued by Pune Commissionerate,
has specifically clarified that no service tax is payable by the builder prior o 01.07.2010
and amounts received prior o that is also exempled. Since part of the period in the issue
involved is prior to such date the order to (hat extent has to be sel aside. Relled in the
case of Mohtisham Complexes (P) Ltd. vs CCE, Mangalore 2011 (021) STR 0551 Tri.-
Bang stating that the explanation Inserted to Section 65(105)(zzzh) from 01.(.)7.2010 is
prospective in nature and not relrospeclive and in the case of Ambika Painls Ply &
Hardware Store vs Commissloner of Cenlral Excise, Bhopal 2012 (27) STR 71 (Tri-Del).

(xii) They filed the Nil returns for all the periods, since they believed that the aclivily carried
out was not a taxable service and therefore not leviable lo service lax. However, they



receipls of Rs.a.SG.ZT,OCIUI- are laxable. As per the statement submitled, the tolal
receipls during the period are Rs, 11,70,98,426/-. Oy of the said amoun
Rs.3,77,11,339/- Is received towards value of sale deed and Rs_2,11,54.769.f- is lowards

amount as envisaged In the order,

(xiv)For the perled January 2011 to December 2011, the SCN had claimed {hat entire
receipts of Rs.11,73,17,845/- are taxable without providing the permissibla deductions,
Out of the said amount Rs.5,66,66,170/- js received towards valye of sale deed and
Rs.66,11,038/- Is towards taxes ang other charges which shall not be leviable to service
tax. They had given breakup of such amounls along with the documentary proof for all
such amounls which are Rs.2, 00,000 or above, Therefore, assuming but not admitting,
service tax if any Is Payable should be levied only on amount of Rs.5, 40, 40,637 and nol
on the entire amount as envisaged in the order.

(xv) The servics tay is lo be levied on Rs.5,40,40,637 for the perlod January 2011-December
2011. Thus the service tax liability shal amount lo Rs.22,26 474/, Out of the saig
amount Rs.7, 45,524/ was paid on 4.6.2011 and disclosed in the 8T-3 relurns filed for
the period and Rs.14,50,000/- was Paid vide Challan dated 9.02.2012 and Rs.36, 958/-
has been paid by utilization of Cenvat Credit,

(xvi)Without prejudice to the foregoing, when service tax ilself is not payable, the question of
interest and Penalty does not arise. It is a natural coroliary that when the principal is not
Ppayable there can be no question of paying any Interest as held by the Supreme Courl in
Prathiba Processors Vs. UOI, 1008 (88) ELT 12 (SC) and_in the case of CCE v. Bjlj
Forge Put, Ltd, 2012 (279) E.LT. 209 (Kar,)

(xvii) The service lax liability on the builders till date has not been sellled and there s full of

(xvili) Para 23 of the impugned order has made a finding that the appellant’s have made oula
reasonable cause so as g exonerale lhem from (he penallies by Inveking Section 80.
They relied in the following case laws: ;

> Guardian Leisure Planners Pvt. Lid. 2007 (6) S.T.R. (Tri-Kolkata Trans (India)

* Shipping Pvi. Lid, 2005 (188) E.L.T. 445 (Tri-Chennaj

-~ Jay Ganesh Auto Centre vs CCE, Rajkot 2009 (015) STR 0710 Trl.-Ahmd.

4. The stay petition fileg by the appellants was disposed off yide Olsp No.6312012 (H-I1) sT
d‘aled 0?.12.2012, wherein it wag direcled (g pre-deposit 509 of the tax amount as confirmeq
vide the Impugneehorder. However the Pre-deposil of balance amounlts, interest and penaltjes



were waived, The appellants vide 17.01.2013 had submitted that they had made the pre-deposit
as required.

5. When the main appeal was posted for personal hearing on 27.02.2013, Shrj, VS Sudhir
CA, appeared on behalf of the appeliants for disposal of the appeal and madg the following
Submissions:

construclion of residentiaf complex or a part thereof .
(iv) As per Board's Circular No, 108/02/2009-ST dy, 28.1.2009, it has been clarified that

(vii)The appellant is not clear with regard to quanlificalion of service tax, demanded and
confirmed. As per their view, for the period Jan., 2010 to Dec., 2010, the laxable value
should be Rs, 5,82,32,000/- instead of Rs. 8,50,27,000/- as menlioned in the show
cause notice,

B, I have gone through the impugned order, grounds of appeal, submissions made at the
time of personal hearing and findings made by the lower authority In the impugned order. The
Issues to be decided in these appeals are (i) whether conslruction aclivily undertaken by the
appellants falls under Construction of Residenlial Complex Service or under Works Conlract
Service 7 (i) whether service tax Is payable by the appellants in the light of the Board's Circular
No.108/2/2009 - ST dl.29.01.20097 (i) whether re-quantification of demand is required or nof 7
(iv) whether penalties are Imposable for the impugned period 7 and (vi) whether cenvat credit Is
avallable on capilal goods and input services 7

¥ As far as classification and taxability aspects are concerned, it is pertinent (o look Into
lhe relevan| statutory provisions of the Finance Act, 1994,

Seclion 65 (91a) of the Finance Act, 1994 : “residentlal complex” means any
complex comprislng of —

{i) a building or buildings, having more than twelve residentia) units;

(i) a common area; and - )

(i) any one or more of facilities or services such as park, lift, parking space,

autherity under any law for the time being in force, but does not Include a
complex which is constructed by a person directly engaging any other person for
designing or planning of the layout, and the construction of sych complex Is
intended for personal use as residence by such person.

Explanation, — For the removal of doubts, il is hereby declared that for the Purposes of
this clause, —

(a) “personal use” includes permitting the complex for use as residence by
anether person on rent or without Consideration;



(b) “residential unit” means a single house or a single apartment intended for
use as a place of residence;

Section 65 (105) (zzzh) of the Finance Act,1994 “laxable service” means any service

provided or to be provided to any person, by any olher person, in relation to construction
of complex;

Explanation. — For the purposes of Ihis sub-clause, conslruction of a complex which is
intended for sale, wholly or parlly, by a builder or any person authorised by the builder
before, during or afler construction (except In cases for which no sum Is received from or
on behalf of the prospective buyer by the builder or a person authorised by the builder
before the grant of completion certificate by the authority compelent to issue such
certificale under any law for the time being in force) shall be deemed lo be service
provided by the builder fo the buyer;

Section 65 (105) (zzzza) of the Finance Act,1994: Taxable Service under Works
Contract means to any person, by any other person in relation to the execulion of a
works conlract, excluding works contract in respect of roads, airports, railways, fransport
terminals, bridges, tunnels and dams.

Explanation. — For the purposes of this sub-clause, “works contract” means a
contract whereln, —

(0] transfer of property In goods involved in the execution of such contract Is
leviable to tax as sale of goods, and

(i) such contract is for the purposes of carrying out, —

(a) ——or

(b) -——or

(¢) construction of a new residential complex or a part theraof; or

7.1.  The Impugned order has arisen out of the periodical demands issued for subsequent
period from Jan,09 to Dec,2009 which was decided In favour of revenue in OIA No.8/2011(H-1f)
S.Tax dt 31.1.2011. As per the above statutory provisions, the appellants are liable to pay
service tax on the construction of residential complex undertaken by them since the above
mentioned definition of Residential Complex service squarely applicable. and no exemplion
whatsoever can be allowed for such construclion aclivity as it Is not meant for self use and
“taxable service® means any service provided or to be provided to any person, by any other
‘barson, in relation to construclion of complex. It is observed from the records that the
appellants had pald service tax on the amounts attributable to the value received by them over
and above the sale deed values il Dec,2008 under Works Conlract Service during the
impugned period in respect of construction aclivity undertaken by them and not paid service tax
for the period from January 2010 to December 2011 under the pretext that there is no service
tax liability on the service rendered by them in view of the Board's Circular No.108/02/2009-ST
dl.29.01.2009. Thereby, itis evident (hat the appellants had not paid service lax on the amount
perlaining o the sale deed lill December 2008 and paid service lax only on the part of amounts
received fowards construction agreements entered with thelr customers. Further, it is also
observed that the appellants had collected total value of the independent houses from the
customers and entered inlo sale deed agreements and construclion agreements simullaneously
and paid service tax amount to the departmeril on the value excluding the value of sale deed
and not paid any service tax for the period January 2010 to December 2011. From these two
agreements, it is evident that construction of flat is not yet compleled to lreat it as a sale of flat.
Board's Circular No.108/102/2009-ST dated 29.01.2009 stales that "It is only after the
completion of construction and full payment of the agreed sum that a sale deed is
executed and only then the ownership of the property gets transferred to the ultimate
owner. Therefore, any service provided by such seller in connection with the
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construction of residential complex till the execution of such sale decd would be in the
nature of ‘self-service’ consequently would not attract service tax.” It implies that three
condilions should be satisfied for nol attracting service tax (i) construction should be completed,
(it) full payment of the agreed sum should be paid, and (jif) sale deed should be execuled for lhe
full value of the residential unit. In the present appellanl’ case, though full payments were made
construction was not complele and sale deed was executed for part amount of the tolal
consideration.  As such, the appellants are not covered by Ihe situalion explained in the
Board's circular referred to above. In view of Ihis posilion, the appellants’ argument that they are
covered by the impugned Board's Circular is without any basis.

7.2, Board has also clarified In the said circular that " If the ultimate owner enters into a
contract for construction of a residential complex with a promoter / bullder / developer,
who himself provides service of design, planning and construction; and after such
construction the ultimate owner receives such property for his personal use, then such
activity would not be subjected to service tax, because this case would fall under the
exclusion provided In the definition of residential complex.” Exclusion clause would apply
to the "complex as a whole" and not to individual residential units. In other words, if the enlire
residential complex is meant for use by one person then it gels excluded from the definition of
“residential complex". For example, if 'BHEL' gels their residential colony (having more than 12
units) for their employees constructed from a builder or Income Tax Department gets their
residential colany constructed from a builder, then such construction would not attracl service
tax. However, this exclusion does not apply to Individual residential units as in the instant case.
In other words, if a builder conslructs residential complex and sells the residential unils to
number of individuals under "two agresment system" viz.,, sale deed and construction
agreement as In the instant cases, then, even though such individual unit is for personal use of
that customer, slill the service lax is liable to be paid. As slated above, "entire complex as a
whole" meanl for use by one person Is under ‘exclusion’ clause and not the ‘individual
residential unil. Secondly, each "conslruclion agreement” with the customer is a "works
contract” independent of the agreement entered, with another customer. Thereflore, the
contentions of the appellants on this count cannol be agreed.

7.3.  In view of the above, | find no merils or force in lhe grounds and conlentions submilled
by the appellants and lhe case laws relied are also not helpful to them. In this regard, | concur
with the findings made in the impugned order by the lower authorily.

8. | find that the lower authority has recorded that cenvat credil can be taken in the sirength
of valid documents on eliglble capital goods and input services, the assessee has lo take the
credil in accordance with the Rules, the department is not obliged to delermine their cenvat
credit elgiblieity while demanding servcel {ax on lhe taxable services accordingly their
contention does not have substance. | do agree with the finding of the lower authority.

Q. With regard lo demand of service lax and imposilion of penaltles, It Is perlinent to
examine the relevant slalulory provisions as reproduced below:

SECTION 73. Recovery of service tax not fevied or pald or short-levied or short-
paid or erroneously refunded, —

(1) Where any service tax has not been levied or paid or has been shorl-levied or shorl-
paid or erroneously refunded, [Central Excise Officer] may, within one year from the
relevant date, serve nolice on the person chargeable with the service tax which has not
been levied or pald or which has been short-levied or shori-paid or the person lo whom
such tax refund has erroneously been made, requiring him to show cause why he should
not pay the amount specified in the nolice :

Provided thal where any service tax has not been levied or paid or has been short-
levied or short-paid or erroneously refunded by reason of —
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(a) fraud; or (b) collusion; or (c) wilful mis-stalemem; or(d) suppression of
facls; or (e) contravenlion of any of the provisions of this Chapter or of the rules made

by the person chargeable wilh the service tax or his agent, the provisions of this sub-
seclion shall have effect, as if, for the words “one year”, the words *five years® had been

SECTION [76. Penaity for fallure to pay service tax, — Any Person, fiable to pay
service tax in accordance with the provisions of section 68 or the rules made under this
Chapter, who fails to Pay such tax, shall pay, in addition to such tax and the interest on
that tax in accordance with the provisions of seclion 75, a Ppenalty which shall not be less

no penalty Is specified elsewhere, —

(1) Any person, —

(2) Any person, who contravenes any of tha provisions of this Chapter or any rules made
there under for which no penalty is separately provided in this Chapter, shall be liable to
a penally which may extend to five thousand rupees.

9.1, With regard lo the demand of service tax and imposition of penallies | find no force in
their submissions in view of the fact that the appellants had obtained service tax registration and
pald service tax under warks conlract service stopped paymen| of service {ax abruptly
misinterpreting the Clreular No, 108/02/2009-5T d1.28.01.2009 [ssued by the Board even though
they recelyed laxable amounts from thelir customers during the said period, contravening the
Provisions of Works Contract (Composition Scheme for Payment of Service Tax) Rules,2007
with an intention to evade payment of duty since the clarification sought by them was negated
by the department by Issue of the subject show cause nolice not accepting thelr contenlion
regarding applicability of the sald Board's Circular 1o them stopping payment of service tax, The
fact of non-payment of service tax had come to light only afier department conducted
investigation proceedings. Accordingly two periodical nolices from Jan,2010 1o Dec,10 and
Jan,11 to Dec,11 even though the appellanis are filing ST-3 returns they had not shown the fact
of receipt of laxable amounts from {heir cuslomers in fhejr ST 3 returns filed with the
depariment, with an intention to evade / avoid Paymenl of service tay ag such on their part
cannot be trealed as bonafide act, as claimed by them and imposilion of per}ally is righlly
applicable in he instant case and | concur with the findings of the lower authority in {his regard
and the case laws relied are nof helpful to lhem,

10.  sEcTion 80. Penalty not to be Imposed in certain cases __ Nolwilhstanding
anything contained jn the provisions of seclion 76, [seclion 77 or seclion 78]
imposable on the assesseg for any failure referreq to in the sajg provisio,
proves fhat there was reasonable cause for the said failure,



accepteble, There should have cogent reasons as to what made lo bonafidely believe that they
were nol liable to pay service tax on such defrayed amounts. This reason is not reasonable
cause for altracting waiver of penally under Section 80 of the Finance Act,1994. The scope and
ambit of expression ' reasonable cause' has been well explained in a case under the Income
Tax Acl. 'Reasonablo cause can be said to be cause which prevents a man of average
Intelligence and ordlnary prudence, acting under normal circumstances, without
negligence or Inaction or want of bonafides’ as held In the case of Azadl Bachao Andolan
Vs. Union of India 2001 (116) Taxman 249/252 TR 471 (Dethl). Further, it Is evident from the

record thal the Appellants had not shown the taxable amounts in thelr ST 3 returns filed with the .

department during January 2009 to December 2009 even though they received taxable
amounts from their customers and not paid service lax on such taxable amounts as required
under Works Conltracl (Composilion Scheme for Payment of Service Tax) Rules,2007 and this
fact came to the knowledge of the depariment afler conducting investigation into their activities.
In this regard, it can be noticed from the records of this case thal the appellants vide their letter
dt.08.7.2009 replied to the depariment’s lelter for non-filing of ST3 returns for Half Year ending
31.3.2009 lhat they were not required lo pay service tax on the construction activily underlaken
by them in the light of Hon'ble Gauhati High Court's decision in the case of Magus Construction
(P) Lid - 2008 (11) STR 225 (Gau) and Board's Circular No.108/02/2009-ST di. 29.01.2009, but
lhe depariment had issued subject show cause nofice not accepling their conlention.
Therefore, it is evidenl on record that their bonafide belief for non-payment of service tax is
defealed. Further the case law cited in their leller is dislinguished by the Hon'ble Punjab &
Haryana High Court's decision in the case of G.S. Promolers Vs. Union of India reported in
2011 (21) STR 10 (P & H) as detailed in para 8.4 supra. Thus, lhey had not paid service tax on
the taxable amounts received from their customers with an intention to avoid / evade payment of
tax contrary lo the statutory provisions. Adhering 1o the ratio of lhe above decision, there is
nothing on record to show that the Appellants were prevented by reasonable cause for non-
payment of service tax to entitle them for grant waiver of penally under Seclion 80 of the
Finance Acl,1994. It should be kept in mind that under Section 80 of the Finance Act,1984,
where the person / assessee succeeds In proving reasonable cause for failure lo pay service
tax , penally may be waived allogether. But such is not the silualion In the instant case. The
Appeliants had not proved reasonable cause for non-payment of service tax as required under
Seclion 80 of the Finance Act, 1994 in as much as this Is not the first inslance but it is a case of
repetition of defaull. Considering the gravity of the cffence, | hold that their case is nol a fil case
for waiver of penallty under Section 80 of the Finance Act,1994.

11. With regard to lhe quantificalion of service (ax, it is observed that the lower authority vide
para 22 of the impugned order, had held that neither they submitted thalt VAT amount has also
been included in the gress amount nor they had furnished before him any evidence that they
had paid VAT. However, the appellanls had submilled that there is mislake In quaniificalion of
service demand for the lwo periods viz from Jan,2010 1o Dec,2010 the service tax to be
quantified on the value of Rs.5,82,32,000/- but not Rs.8,50,27,000/- and similarly for the period
Jan,11 to Dec,11, the service lax be quantified on the value of Rs. Rs.5,40,40,637. They also
contested that an amount Rs.7,45,524/- was paid on 4.6.2011 and disclesed in (he ST-3 relurns
filed for the period and Rs.14,50,000/- was paid vide Challan dated 9.02.2012. Therefore, the
lower authorily is direcled to ascertain the factual position lo re-quanlify lhe service lax payable
(after deducting the service tax paid if their claim Is correct) and extend the benefit if they are
found otherwise eligible for the same and an opporlunily of persenal hearing may be given lo
the appellants before this limited malter is decided .

12, With regard to impositien of penally under Section 76 of FA,1994 they are liable for
imposition of penalty as impased by the lower authorily however, the penally is lo be reduced to
Rs.100 from Rs.200 with effect from 8.4.2011, thus the penalty imposed under Seclion 76 is
modified to the above extent. With regard to imposition of penally under 77 of FA, 1994 by lhe
lower authority as penalty under Section 76 has been imposed there is no need of penalty under
Section 77. The impugned order passed by the lower authorily is modified to the above extent.
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13. The appeal is disposed of in above ferms,
én K13

(Dr.5.L.Meena }
Commissloner (Appeals-Ii)
Customs, Central Excise & Service Tax
Hyderabad

To,

1. Mis.Alpine Estates,

5-4-187/3 & 4, 2™ Floor,
‘MG Road, Secundee:abad—SOﬂODl

2. The Additional Commissioner of Service Tax, Hyderabad-|| Commissionerate,

Copy submilted to,

1 The Chigf Commlssioner, Cusloms, Central Excise & Service Tax, Hyderabad Zone,
Hyderabad, ;

Copy to, .

1. The Commlssioner, Customs, Central Excise & Service Tax, Hyderabad-|| Commisslonerale,
Hyderabad,

2z Shrf.V.S.Sudhlr. C.A, M/is Hiregange & Assoclates, ‘Basheer Villa', D.No, 8—2~268!1!16IB.
P i floor, Srinlketan Colony, Road No. 3, Banjara Hills, Hyderabad-500 034,

3. Master Copy.
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Under Sec. 85 of the Finance Act, ?94 as amcndcd any person
aggrieved by this ordep can prefer an appeal within three months from’ the date

- of communication of |such order/decision to the Comimissioner (Appcals)'

- qus Office, 7th ﬂoor LB Stadlum Road, Bashcerbagh Hyderabad 500 004.
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The appeal as well as the copy. df the decision or order appealed against must
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011-Afjn(ST)ADC & 51/2012-Adjn(ST)ADC

OR No.62/2

1

payment of Service Ta

: . ok :
Sub: Service Tax - Offenc:xf»__. Case ageginst M/s. Alpine Estates — Non

500 003
in provid
partnersh

K on __:caxélblq‘ services rendered - 010 Passed

— Regarding. = |

i e 4 wj~* *

M/s. Alpine 'Es_tz';tcls, 5—?_4‘-‘187-3/_3 | 4, II Floor,_MG-Road, Secunderabad -

. : s Ast o : L ’ TN
hcremafter"rbferred;as Paramount / assessee » In jshort) are engaged

ing works contract service. M/s' Alpine Estatés is a registered
ip firm :arid.. got thems lves ' registered 'with tHe department for

payment of service' tax;with STC NolAANFAS5250FST001.: |
e i

2. A Show Cause'Notice vidé I{QPOR No..82/20 10#Adjn(ST) dt. 16.6.2010

was issued for the period from‘January ‘20{)9 to December:2009 involving an

amount o

f Rs. 31,10,377/- includiig cess and' the same ha$ been adjudicated

and confirmed videé Order-In-Original No:44/2010-ST dt. 15.10.2010. Further,

- thé asses
No.08/20

present notice.is ESUFCI in sequel to the same for the period from January
2010 'to December! B L i

3. As
'taxable s

see. has gone an appeal and the same has been dismissed. vide OIA
L1(H-II) df. 31.1.2011 by the Gommis;sioner (Appesl), Hyderabad, The

010,
per. Section |65 (105)! (zzzza) of the Finance Act, 11994 defines ‘that
ervice means anv service provided or to be provided - to any person,

1 .

by any other person, in relation to the.executfion of a Works contract, excluding
works contract in. respect of roads, .airports, railways, transport terminals,
bridges, tunnels and dams'.

_Explan"atiion: For the purposes ‘of this sub—clziu'se, "works Contract' means a i
contractwherein, <~ . SRR } ' g
(i) itransfer of property in goqds involved in the execution of such contract is ! !

|leviable to tax as sale of Sands; and
()  isuch contrict is for the pu

(

¢ L i

rposes of carrying out, : 1 .

a). .erectign, cgql_mis.;sf_o;ig'ag or installation of plant, mac, inery, equipment or -
d structires, whether pre-fabricated ordtherwise, .., '

- (b); construction of a new building or a ¢iyil strueture or c;ipart thereof, 05‘ ofa

pipeline or conduit, primarily for the purposes of commerce or industry; or

(c) construction of a new residential complex ora part thereof; or

(

d): completion g and;_ﬁnfs‘hing services, | repair, -altergtion, Jenovation or
' restdration of, or similar services, in y'elation to {b) and (a; or

(e)! ‘turnfcey projects including engineering, procurément and tonstruction or

4, As

Complex!
"
(i)

(i)

commissioning (EPC) projects.” 1. , ‘

 per Section :65(9la) ‘of the . Finance Act, 1994, "Rqsidentjal -
"means jany complex’comprising of - " Eai |

a building or buildings, having more than twelve residentia] units;

|& common area; and -~ - ¢ i [ T :

any one or more of facilities or ser;v“ces such as park, lift, parking

.SPacey community*hall; common water supply or effluent treatment

systemi. ; " ; :

located vCrithinrthe premises and the layout of ;s lch premises is api' roved by an
authority undet any law for the time b‘eing,'lri force,; but-does ot include a
complex which is constructed by a person directly engaging any pther person
for designing or planning of the layout; and t|h’e construction of stich complex

is intcﬂdn;:d for personal yse as residence by suich person

1

S. M/:js Alpine Estates registered with the service tax degaftrﬁent and not

dischargi

ng the service tax liability properly and also not filing the -ST-3

returns, which are mandatory as| per Service Tax Rules made there under, On

verificatign of the records, it is found that M/s Al
a single jpenture by name M/s Flower Héights located at

pine Estate have undertaken
Plot No:3-3-27/],
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. .. O,.L0.No.49/2012-Adin(ST)ADC .
OR No.62/2011-Adjn(ST)ADC & 51/2012-Adjn(ST)ADC

Mallapur Old Vilage, Uppal Mandal, RR District and received amount from
customers towards sale of land and agreement of construction of 102 houses
for the said period. Further, it is found that they have not filed ST-3 returns
for the said period. | - o : :

6. 'Furth_e;r it is made clear on 01.02.2010 by Sri A. Shanker Reddy, Deputy
General Manager (Admn) authorized representative of the assessee , that the
activities undertaken by the company are providing' services of construction of
residential cdmplexes and also stated that initially, they collected the amounts
against booking form/; agreémeént. of sale. At the time of registration of the
property, thel am,d“’u.ntsi rec}aiu'redI tll then will be allocated towards' Sale Deed
and Agrcermjnt of qujgtr,uctio-jf‘l_‘hergfqrc, service tax: on Eambupt received
against Agreement of Construction portion-of.the amounts. towards|agreement
of construction is "aid 61fi receipt basis. The:Agreement of Sale constitutes the
total amount| of the land/semi finished flat with undivided share df.land and
value of co ls"truct'ionag,'fl_‘he .sale ‘deed constitutes a. condition. to go for

construction |with the ;builder. :1_\"c_cordi'ngly,E thé construction agreement will
-also be-entered immediately on the same daté of sale déed. Allithe pocess is in
. the way of salé of ¢onstructed uf
was given in two phasds onelis _
land!and othier oné is compléted 'tinit: This is ‘commonly adopted procedure as
required for getting loads fromi:thé banks", "o i !
i ! i '

[l

‘i"t, as per.the agreement of sale but possession

T | As per-the g:xclu'ﬁoniprovifc_ied‘ in. Section 65(914a) of the Service Tax Act,
the #esid_ential complex does ngt include a complex which is constructed by a
person directly. qua'ging any gther. person for designing or. planning of the
layout, and the construction of|such complex is inténded for personal use as
res_iﬁiencc by such persbn. Here" personal luisé" includ%:s' permitting the
complex for use% as iresidenqé’ by anotheér! person ‘on . rent.or without
consideration. If is further clarified in para 3 df the Circular No.108/ 02/2009-
ST dt. 29.01.2009 Jif the. ultimate owner enters'into'a contract for construction
of a' residential complex: with:'a ‘promoter/ }:?uil_der/ déveldper, who himself
provides service 'of design, planning and. ‘construction; 'and after such
construction the ltimate ownert receives. SﬁCl‘_lE ptoperty for his pérsonal, then
“such activity'is not liable to service tax. Therefore, as per the exclusion clause
and ' the clarification imentioned above, if &' builder/ promoter/developer
construction entire complex for bfe person for personal use as residence by
such person wduld {npt -be Subjected - tb " service tax. Further, the
builder/ promoter/developer normally- enters! into- construction/completion
agreement after execution' of sale deed,.till the exectition of sale:deed- the
property remains in thé name jf the builder/ p[ro_motef[ developer and services
rendered thereto dre self services! Moreover, starp duty will be paid on the
value consideration .shown in the.sale déed.®Therefork, there is no levy of
service tax on the services .rehdered till ‘sale deéd, ie on the value
consideration shown in; the salé deed. But, no stamp duty will be paid on the
agreements/contract against which they render %;ervices to the customer after
execution of sale deeds! There exists the service provider and service recipient
relationship between the builder/ promoter/developer and the customer.
Therefore, such.services against agreements" of construction are invariably
attracts service tax under Section 65(105(z2zza) of the Finance Act 1994.

8. As per the definition of " R'esid:antiafl Comiplex" provided under: Section

65(91 a) .of the Financé Act 1994, it copsiitutes‘ any one more of facilities or

services such as ‘park, lift, parking space, community hall, common water

supply or effluent treatment system. The subject venture of M/s Alpine Estates

qualifies to be a residential cothplex as it contains more than 12 residential
' | 2

t
1
o
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and /sémi fidishéd flat with uhdivided share of -

Ro



i 0.L0./N0.49/2012-Adjn(§TIADC
’ OR No.62/2011-Aljn(ST)ADC &“SIKIEOIZ—Adjn(ST)ADC
‘ |

I' s i

supply ‘etc., and ‘the layout :was approved by HUD A vide permit No,
14014 /P4/PLG/H/2006 dt, 23!3.2{)0-7.21\5 seen from the records, the assessee
entered.into 1) a sale,deed for sale of undivided portion of land together with
semi firiished portion of the flat and 2) an agreement for construction, with
their customers. On execution ofithe sale deed the right; in a property got
transferred to the customer, hencé the construction service, renderad by the

rélation%‘;’hip between them. As thcrie involved the transfer o property in goods
in execution of the said congtrizction agree ents, it appears that the Services
rendered by . thein after exectition of slgl :

e deed against agreements of-

construetion to each of their customers to whom the ;land was already spold

vide sale deed are taxgble seryices under works corntract se ice.
9. M/s Alpine :Estates, qugrabad vide- their statement received in this

office or’_j 22.4.2011 has submitted the 'Fl:at—I ise amounts received for. the -

interest at appropriate rates unfler Works Cﬁﬁﬁraét- 'Seitfvice"r’:spectivcly. P
B | ! i : A T

10. M/ s Alpine Estatés, .Hydléra'.bad are wélﬂ aware of the provisions and of:

liability ‘of service tax on receipts -as -result of these agreements for
construction and -have not assessed and paid service tax properly with an

ST-3 rct};fns: for the said period, Hehce, the sérvice tax payable by M/s Ajpine

Estates, - appea:s;ﬁfq be recovered. under Subi;_SeCtioﬁ '-{:1)'01;‘ Section 73 of the _

Finance Act 1994.:

11.  From the. foregoing, it appears that M/s| Alpine Estatcs, 5-4-187/3 g, 4,
II Floor, MG Road,._Sec'underabad-S_ have contr vened the prfnvisions of Se¢tion
68 of the: Finance Act: 1994 réad with Rulg 6.0f the Service 1 ax Rules, 1994 in
as much:; as they: have not paid the appropriate amount of iservice tax 6n the
value of the taxable services and Section 70 of he Finance Act 1994 read v/ith
Rule 7 of the Service. Tax Rules 1994 ih ag much-as. th‘cy. have not filed

th an intent to;evade payment of

) Y Under provisigns' to the Section 73(1) of
the Finar.il_ce Act l__994"and thereby they haivl.le rcf’xdﬁ;@d_ th(?msel es liable for
penal actioh _ul’ld_;;_r. Section 77 8&76 of the F‘mT celA z 1994; - P _
12, -’I‘h__qregfore, I‘ /s Alpine Estates, Hydcra_bla‘. » ' Were required t show cause
to the Addgtiona _Corh:mi_ssioner of -ICuston_l'_s;,- Central Excise &|Service Tax,
Hyderabad-I1 Conemissionei‘ate, Hyderahbad, as o why;-! .

| 2 h g i
6] an .amount of Rs.3503113/- ( Rupees Thirty .five |lakhs three -

thousand one hundred thirteen ‘onl! i) including cess s ould not be
demanded on the works contract seryice under the Sub. ection (1) of
Section 73 of the Finance -Act 1994 tor the period from January 2010
to December 2010; and Sl L T

(i1) _I:ntexjest is not payable, bjy them on the amount demanded at (i) above
under Section 75 of the Finance Act 1994; and- .

: ‘ I _ 2
(iii) Penalty should not be 'imposed on them under Section 77 of the
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Finance Act 1994 for,the_contravénti:ou of Rules and provisions of the
Finance Act.1994; and

(iv), Penalty should not be imposed on.them under Section 76 of the
Finance Act 1994.
13. A i PersonalHearing was held on' 16.08.2012. Shri Jaya Prakash,
Manager (Acdou_nts) along with 'Shri Sudhir V. 5. and Sri Harsha, Chartered
Accountants, appeared-for the bérsonal hearing. While reiterating the earlier
submissions |made in. their ‘reply to show ‘cause notices, they have made
following sub.missibns."gllﬁzaddi' on, the assessee’ has stated that one more
periodical sHow dause| notice bith OR.No:51/2012-ST dated, 24.04.2012
covering the gariod January, 2 11 to December, 2011 undet similar issue is
pending adjuc icatign‘;{i ;d'reqi.;gét?d to adjudicate the same with 'this order.
M t]:ilat the Fifilgng_c Al tl(’ 1994 was amended by thgl‘: Finance Act,
© . 2010 to introduce E?explgriatiol}ftof.Sec'g'i_on._,ﬁ. (105)(zzq) and
Slectioﬁ'65['10'5)[zzz1j)_.~‘Cla}_}'se';(z'z'q) relates to a service |provided
or to be '_proi\_r_i{;le;:q toany persontby-ainy other person ir relation
td commiercial .of- i ;-uétri'ai, constriictionand ¢ auspEl(zzzh}, a
‘skrvice in relation to thle donstruction: of _a:com;'ile}t,' loth bear
itioni: ' ' v

'tf_lrxe 'foll‘o"i.rin’g.qxi: dan

Explanation — For theg purposes of this sub-clause, the ‘construction of a
new building which is|intended for sale, wholly or partly, by. a builder or
any petson authorized by the builder Before, during ot after construction
(except|in cases for which no sum is received ‘from or:on behalf of the
prospective huyer by the builder, or the| person authorized by the builder
. before "_i;rqnt‘ of completion certificate by the authority competent to issue
. such certificate; ﬁndeIE‘ any law for the.time being lin force) shall be
deemeg to be service provided by the builder to the buyer.

(ii) Noticee . further submits that reliance is place on Mohtisham
‘Complex (P} Ltd. v. CCE 2011 (02 1) S,T.R.551 (Tri-Bang) wherein it
was held as.under: :“The. deeming provision. would be applicable

i only from 1;?7-.2_01 0.Qur a_.ttlcntion, has .also been taken to the texts

' * of certain other Explanations; figuring under Section 65(105). In

. some :of  these Explanations, there is an express mention of

. retrospective; effect.[Ther€fore, there; appears tp,be substance in

" the ldarned counsel’s argument that the deeming provision

contaihed in-the explanation added to Sei;:tiof_yﬁS(l}OS)(zzf;) and

(zzzh) ‘of the Finance Act, 1994 will have' only] prospective effect
from 1-7-2010.; Appqrﬁntly,- prior to' this date, a builder cannot be
_ deemed ;to}be ‘service provider providing any :service in relation

toindulﬁtriali/commqrcial or residential congpléx to the ultimate -

buyers of t'l"re' property.”

(i) Noticee further submits ihat!, Circular 1/2011- S.T. 15:2.2011
issued, by Pune:Commissionerate it has been clarified as under:
“ReprfJ
clarification -particularly for advance payments for services of
Constructign of Residential Complex rendered after 1-7-2010 and
also for .se'x;‘vicq' tax| collected by builders’eveni where no liability
exists, It is| hereby clarified fhat Whére services of construction of
Residéntiall Complex were rendered ‘prior to 1-7-2010 no Service
Tax is levii ble in ?erms of Para 3. of Boards Circular number

|

!
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(iv)

- (o)

. paid under Rule 24} ibid, Therefore, ‘the, said no

esidential Cop plex would attract service tax frorm 1-7-
2010.Despite no. service tax liahility, if any amount has been
collected by the builder as “Service Tax” Jor Seryices rendered prior
to 1-7201 0, the same is required to be deposited by the builder to
the. Servide. tqx department. Builder cannot retain the amount

Without prejudice to the foregoing, Noticee supmits that taxable
value :urild'ci—' the i.vo_rlg contract service is that part of value of the
works, contract which ' is relatable to services provided in the
execution jof a l-Aw;o‘rIcs contract. For this purpose, valuation
mcchaa'nis‘r_n hasg ,chn 'provided urider Rq_l_e 2A of the valuatim_:

coriiposition schémg, that' compasition scheme|is not mandatory
and if he chooses:not to opt for the said scheme service tax can be

: 1ice is invalid in as
much as’it. i_mp'osps:th_;: composition scheme on the assessee.

- Noticee submits assuming but not admitting Service Tax, if any is

payable ‘under “the head Works Contracf, the value of works.

= contract must ,b'e..;,determi_ned__a.s' per ‘Rule- 2.IA of Service Tax

(vii)

(viii)

(Detcrx_nination' of Value) Rules, 2006, Noticee; submits that the
impugned SCN has been passed with Tevenue bias without
appréciating the statutory provisipn, -intention: of ‘the Same and -

also the ‘Objective .of the: .transapﬁon/_aéﬁvityjagr_eement, It is

,_'unréa_s_fpnabletb_hol_d thét_matefi‘al value; is nil in any constri_u':tion

- activity mierely 'on- tl}eagrOUnd,}théLt- material value has not peen

: _furz_;ishggl by notjcee in his corresy ondcncéda’ch 22.04.201 1, the

same was not furnighed as it wasitjot asked, for by the departn;ent,
' therefore it does not lead to. gl condlusion thdt the same is njl
- withdult beéing given an ‘opportunity of being *héard: Noticee shall
, éubn"}iﬁ the _materiai;Cohsumptioh for the period January 2010 to
;.‘Dcc_cl"nhcr 2010. : i . I :

i 3 ok i 3 i‘ 1 :' i i .
: _jNoticIee further Submits that wierei the' Valye -of Work Contract-
. QServi!‘c shall is determined as pc;',q as per Rule 247 o‘$ Service Tax

f'{Dcteirminatjon.of Value) Rules, ; 006; he -shall also pe entitled to
‘thiliz; Cenvat Credit on Inptit serIr

ites and Caﬁit‘al'gocids. :

j not-afdmitting serv!ica tax if any
‘ /able and the bénefit iof. Rule RA; ibid is not available for any
‘reason,: service tax payable under cc')'mposition5scher_’ne at 4,129,
‘can- be’ paid by utilizing the Cenvat Credit in respect of Input -
Iservides and Capital . goods. Howdver, impugned notice has not
.consideéred the same before arrivis g at the, tax ‘liability and such

ll Noticee Asubfnits_ that- assur;riing’ b
tis paﬁ

Lalhs is received towards value of saje deed, and

Page 6 of 12
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Rs.211.55Lakhs taxes and other charges which shall not be
leviable to%service tax. An amount of Rs.582.32 Lakhs has only
been received towards Construction agreement. Therefore,
assuming but not admitting, service tax if any is payable should
be 1eviedgr'11yj—on amount of Rs.582.32 and ‘not on the entire
amount asj envisaged in the notice.

t

Noticee submits that penélty.under Section 77 for failure to submit

the returns is not right in‘law as they have!filed their half-yearly -

returns in _:forx'n ST-3 for the said period. (Copy of'the ST-3 returns

ehcloécd}.é{cnce; penalty on this count should be'set-aside.
s b o : : : L

a:rttract; penalty, The dupreie Court in the case of Hindustan Steel

i 978.(2) E.L.T. J159 (S.C;) held that an order
ix-lnposing_ge,nalty forfailure’ to carry out the statutory obligation is

the result'of quasi| ! criminal’ proceedings and pehalty will- not

Noticec‘; furither subr'its that mensrea is an-esscq'tial ingredient to -

.ordingrily ibe- imp__is_e_dj unless  the party obliged either. acted

eliberately in defia 'J:é of law or was.
or dishor;e's’i._o?"‘_ac,te’ gl tonscious disregard of its b[igaf'ion.Penalty
will riot' alsa": bk tpdsed: for failure to -perform a statutory
_Q:bl,igaléiqn i'ls g matter! of. discretion of the authority to He exercised

judicially- and: oni a '(}6ri'si_d_eratioh of -the relévant circumstances.

guilty of cohduct icontentious

~ Even if & minimum penalty’ is prescribed, the au_ﬁ;hori_ty competent
" to impose penalty. will’ be justified. in refusing td impose penalty,

when %hcrc! is ateck tiitdl or judicial breachof tHe provisions of the

Act or where: the Hreach flows from a bona fide ‘belief that the
le .to” act in’ i_:hc‘-manper"prcstribcd by the .

offender is' not lia
Stat?—lt‘!.i- . = : !

Noticee further no %evidence has been brought on record by the
lower ‘authority to |prove contravéntion of [ various provisions of
Financeé Act, 1994 :by the noticee only with intént to evade the
payment of service tax. In this gécilario, imposition-of penalties
tipon thémiis not justified: In this regard Appellant places reliance
on the decisions in’the case of 'In Eta ~Engineering  Ltd. v.
Commissioner of Central Excise, tIEhe;nnai - 2006 (3) S.T.R. 429

(Tri.-LB)- ="2004- (174) B.L.T. ‘19 (Tri-LB). CESTAT, Northern
Bench, New Delhi (Larger Bench]: held - Appellants being under
bona fide doubt regarding their activity whether:covered by Service
tax or not, there lexistsreasonable . cause . on ! their part in not

depos_i‘ti(zg Service tax.in time- penalty not imposable in terms of
Section 80 k)f Finance {\ct,‘ 1994. Yo
: {

In thei casga"l of Rar:{alci_ishna Travels Put Ltd- 2007(6) STR37(Tvi-
Mum) wherein it was held that}in the absénce of any'records as
to supprcslisigni of-.fabts, t_henibbnai_ﬁde belieftis a reasonable
cause under section 80 of the Finance Act, 1994.
. * i

Noticeg further submits that where the -interpretation of law is
required, pﬁ:nal‘pr'ov_isions cannot be iinvoked. Also in the case of
CCE vs. Ess Kay Epgineering Co, 'Ltd. [2008] 14 STT 417 (New
Delhi - CES?I"AT) it was held that: “Tt Is settled position that when
there is a dispute of interpretation of provision of law, the penal
provisions jcannot |be invoked. Therefore, the Commissioner
(Appeals) nightly selt aside the penalty.” Hence penalty is not
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applicable in the'inistant case where there have. been confusiong

as to app]icabilitj/ of service tax, classiﬁcatign’ of service etc, and
law has very much {;eci_'l unsettled;
! ! 1 . .
(xv) Withoyt 'prejudicga to tlge fo_rego_ing, assuming but net admitting
. that service tax! oh said service s payable, | Noticee further
Submits that Penalf.y ynder Section 77 and Section 76 of the
Finance Act, 1994 i '

Teasonable capyge: for-the said failufe.

: 5 B i .

i € ‘ 1 ' g : . .

Similarly, with regarq to show cause notice O.R.NO.SI:/2012~Adjn.(ST),
dated 24! 04.2012, (Covering the p_eripd.J_anuejl,y_QOII to_‘{)ece.'mbér 2011, they

have stated as follows:!-. P o B i
(i) Noticeg Submits tha for the period Januars 2051 to-December,

2011, the show cay S¢ notice has ‘claimed ‘that entire receipts of
Rs;l_l_,{?_a.,_lf?,845/— e taxablg, : | Out of, the saiqg amount,
% Rs.5,6‘_6,66;,170/—; is rebeivq,d towards valie of sale deed and
Rs.66,£1'1,038/-71‘s;. tpwards taxes ‘_a'!nd' pther.‘char‘ges‘which shall
not bq'-lcviab!c. to Service tax, An amount of 33.5,40;40,637/—
.has.iq'nly-. been rgceived . towards - Congtmcrifibn agreemept.
; Therg:fpre;"a.?;suming ‘but not admitting, Servige tax if any g
L Payable. s{]ouldi_ﬁi?e flevied only ony ammount; of Ifs.5,40,40,637/-
! - and not on the entine Amount as ernvisaged:in the notice, :
(i) ©  Noticea further submits that. servioe 1aX"is to be levieq on
: RS.S!'4944Q,637'/—. Thus, the servide. tax liability}:shall- amount;tg -
Rs.22,56,474 ). -Out of the said] amount, Rs7,45,524, - was
S paid-"e;a_rlie'r_ to the: issuance of Tjotice and g knowledged the
Same. in the subjéct.notipe and - jRs.36 958/- was paid |
" utilizrai_:ion.of Ccnva_t 'Cri_t;cj___it" and the balgnce of]' R_$.14,50,000 /-
. was Fg‘n’d vide Chai_ll‘an__datcd 09.0 2012, ; {I‘heqefore,- the entire
i liabil;ty:has been c:iischeuged-E by [the Noticee lang henc‘e, the
", notick is Teéquired to be set aside.};| . % . ;

| !
‘ - i
DISCuUsst

;T B ‘
1% 1 have cari{ully, gone through the I;f_:_Cl!P;IJdS-Of the cage, th documentg

!
o ; ot s ’ . i
C?N'&r. I?INDINGS:. ; : «

same issye
show cayse )
iaﬂs of which

covering different period. As the issue involy is same, Boﬁhﬁh
nq_ﬁices'ar’p Proposed to be adjudipfi'tedjby §.commpn order, the de
are as under:- r 3 i 2Ry e :

2/2011-Ad;
23.04.2011

. ‘ .10,
and the ‘same was alsg upheld by Commissioner (Appeal's) vide 0Q]a
No.08/201!1 H-II dategq 31.01.201 L -Rcspectfull i isi

Comlmissiolner (A), I hold that den_j!and of Service Tax is'éhsta'inabl :
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16. Admittedly, the assessee has éxecuted a residential complex

project having more than 12 flats and layout of the project was approved by the

civic authorities. "I‘her'ieforc, the project-satisfies the definition of ‘residential
complex’ as defined in the statute.

17 Various flats have been sold by them to various customers in two
states. First, they haye executed a ‘sale deed’ at semi-finished stage by which
the ownership- of 'thej serﬁi—__ﬁni_spcd flats’ was transferred to the customer.
. Appropriate dtamp duty .was paid on sale deed value. No service tax been

dormanded o the sale deed value in the' light of Board’s Circular dated

29.01.2009. After execution -'oili"Fale deed, they have entered into another -

agreement with the customer for corln’pletion‘gf the. said flats 'and ithe service : |

tax demand is éonﬁnc_c:i't"d this agreement. -
i 1 i

18. . The second ‘agreeme lt, (written or oral) and by whatever name is
called, involve supply of material and labour to bring the semi-finished flatto a
stage of completion, As itis aico I’_ﬁlpositb contract involving labpur and material,
it clearly satisfies the |definitior] of Works Contract Service [ ° Therefore, the
classification junder work coritragt service and'the same shall, be ﬁ)referr'ed in
view of the Section GSTA of the’ ;‘_xf%t'.“.f'[‘h'é'Bcjard vidé Cifcular No.128/10/2010-
ST dated 24.08,2010; at phra.2 h'iié A1sp clarified as under, R -

). The matter has Ii':)een; examined. As regards the classification, with effect
‘ffom '01.06.2007 when the! neyl ‘service ‘Works Contract’ ‘service was made
effective, classification. of aforesaid s_ea__ryice.s-‘would' undergo a change in case of
long term contracts even though part of the service was classified under the

réspective taxable service prior|to 01.06.2007.. Thisiis because ‘worles contract’

describes the,riature iof the a_c_t{i_ty more speéifically ‘and, therefore, as per the

-provisions of section 65A of the Finance Act, 1994,!it would be the appropriate

c!aséiﬁqatipri forthe part of the

ervice provided sztefr'th'a! date:””
. i i 1

l - f I '
19. | Reliance is also; placed. on the, decision .of the Authority on Advance
Ruling in the case. of  HAREKRISHNA' DEVELOPERS-2008 (10) S.T.R. 357

(A.A.R) wherein it has been held-as under:-

Advance Ruling (Service tax) - Works Contract serbice - Sale of plots to prospective
buyers and .construction of residential units .under worlks: contract - Applicant
contesting liability on the-ground that impugned ‘worlcs contract is for construction
of individual 1r-esig{enti;tl_ uiiit! and not for tesidential' conplex - Condition on
. transfer of property in goods leviable to sale's tax’ satisfied, - Records indicating
" construction of at:least 12 jrésidential unitsl with common facilities and same
" covered under ‘residential complex’ as per. provisions ;- Works contract not” for
construction off isolated house but for common facilities also - Impugneéd activity
covered under Works Contract service Sections 65(91a), 65{: 05)(zzzza) and 96D
of Finance Act, 1994, - Individual housesi built through {vorls contract have to be
viewed as parts of a residential complex. rather than as stand alone house.
[paras 1, 6, 7, 8 | ! .

In view of the &bove, [ hold that the impugned' activity is classifiable
" under ‘Work Contract Service’. * '

20. The have further ';Slemittc:d. that composite ;scheme is not mandatory and
service tax can be 'paicl-'{il11df:r Rule 2A. It is accepted that composite scheme is
optional. They have not furnished the details of material cost supported by
documentary evidence.jIn the absence of which, the demand of Service Tax on
the full amount without any permissible deduction of material cost would have

been very harsh on them. In this backdrop, the calculation of service tax
i 1 : :

’

25
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21 'i“héy have further submitted that they are entitled to utilize cenvat credit
on export services ‘and"capital goods arnd the.same hasg not been considered
before arriving at the- tax Iiabil‘ity.- Eligibility to cenvat credit 1s governed Cenvat
Credit Rules, _2004,.?--Creciit can be taken on the strength of valid documen ts op
eligible capital gooq's'ax?d input scmgbcs,.?The;‘as,'seSSee has'to talke this credit in
accordance with tk e rules, 'r'-}_hc,‘_degal;ti_ncnt; is. not oblligc-f_d fo determine thejr
cenvat_p{fedit'_eligilqility.;while idq_r'napd_;ng service tax’ on. the taxable Services.
Accordingly, their cbntc?ﬁtion does not have any, substa’z}ce. ;e

. : = 14 i ’
| i I b1 |
22, They have 5}130; con_testec_{ the qualification of: cicl%'-xand. They have

: 2 R B : L, o 2" ;
23. Penalty is g preventive:as well as deterrent measure to defeat recurrence

of breach’of law and also tg discpurage non-compliance to the law of any wilful
breach. Of; course, just becalise pcnalty i prescribed ithat shoulg | not

mechanically pe levied following ‘Apex  Coulrt in the f

Hindusthan Steel Ltd; v State. of Orissa Teported in 1978 (2)ELT (g 159) (s.¢ ) =

AIR 1970 S.¢ 2533. Section 80 of the Act havj vision for extuge

from levy: of penalty under section - 76'if tHe ass that there w s a

feasonable causeifor failure under that section Ta Is mandate of

Law 'to:exonerat from penalty. The Submiss 1C -dssessee does 110t

constitute Ieasonable - cause gq as to éxonera thcﬁpenaltieé by

mmvoking section g0 of the Act. Reliance is pladed o Wing dase laws:-
2007 (6) SiT, R.-32 (Tri. - Kolkata) -CCE;,VKOLT TA GURDIAN LEISURE

o PLANNERS ByT, L7py ekl o _
. (I 2005 (188 E.LT, 445 (Tri. - Chenngi) .-TRANS (INDIA) SHIPPING PVT. LTD, Versus

CCE., CHENNAI-L. i
M 2006 {1) SiT.R. 399 (Tri. =:Del.): SPIC g gp
LTD. Vcrs’ s_ﬁ._C.lil., NEW DELHT Mo : Nk : - ‘
oo Act_:ofdingly,__:I hold -that Penalty, under| Secti | 7671 able ag they
- have 'cqnltrgv.f:ncc; the. provisions of law despite aqy, passed by
Cdmmissipi}ef' (Appeals), - . M J ;
Fed ' ] o S ! & "

25, 'Accprdingly,I'pass the following orclc'r:-,f:l _ : |

ot g ' ORDER

(a) In respect of show cayuse notice 'O.R.'No.62-:/201l—Adjn.(ST) dated
-23.04.2011, A '

(i) Demand of seivicc"tax (inc]uding Cess) of Rg‘,‘SS,OS,llS/—r for the
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(ii) I demand interest on the service tax demanded at (i) above, under
section 75' of Finance Act, 1994, at the appropriate rate, from
M/s.Alpine Estates, Secunderabad.

(iii) Idimpose a penalty @.Rs.200/- per day. or 2% of such service tax
per month whichever is higher, for the period of default till the date
of payment of Sefvice Tax under Section 76 of Fihance Act, 1994,
o;n M/s.Alpine -iEstath,,'-Segunderabad: However, the total amount
of penalty payable |in terms of section 76 shall not exceed the
service tax payable. | _ o
A ‘. g

(iv) Ijimpose a;penalty. rlJ Rs.1,000/- under Section 77 of the Finance
Act, 1994. . M
i V

(v) = T%he show, -cause ﬂoticc issued vide O.R.No.62/2011 dated
' 23.04:2011 is'accordingly disposed off. '
i ;

1 (b} In i‘espcct__qfl'shloﬁ- caﬁse ﬁgticc 0.R.N6.51/2012-Adjn.(ST) dated
24.04.2012. e - '

(vi) Demand of service alx (i/c Cess) of Rs.48,33,495/- for the period

Jan. 2011 to Dec.2011 is hereby confiffied under sub section (2)
| of Scc:‘ition@rf?SA:of _|Finance Act, 1994 against M/s. M/s.Alpine
Estates, Secunderabad. o ‘

(vii I demand i'ptert:atb ) the. service tax demanded at (i) above, under
sectioﬁ"?s‘:'of Finafhce Act, 1994, at the appropriate’ rate, from
M/ s.Ai_pi_ne‘; Estates,| Secunderabad. :

+ (viii) I impose a penalty @ Rs. 200/-. pér day or 2% of such service tax
per month whichever is higher, for the period of default till the date
of payment of Service Tax under Section 76 of Finance Act, 1994,
on-M/s.Alpine Estates, Secunderabad. However, ‘the -total amount

-.of pc‘nal_ty':-ipayable‘ int: terms- of section 76 shall not exceed the
service tax payable.;* ' :

- Act, 1994. - :
i i % ; 5 i
(x) Theisl_‘quw cause not!-ices issued vide C.No.IV/ 16/62/20 12-S.Tax Gr
X (OR!NO 51/2012-ST) dated :24.04.2012 is accordingly disposed

(ix) T impdsc a'_penalty of Rs.1,000/- under Section 77 of the Finance

off.

o Mddesjwn,
i (RS'MA] "Egﬂw*&h}““

e ADDITIONAL COMMISSIONER

/s. Alpine Es| tes, = : . ‘
" 5-4-187/3 & 4, % nd Floor,  °
MG Road, Secundetabad - 500 003 (By REGD POST ACK DUE)

Copy submitted tor ", " o _
(i) the Qommi_s,sioner,' . Customs, Central Excise & Service Tax,
Hyderabad-]I Comrriissionerate, Hyderabad.
‘4 i 211 2w )

2tk
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Copy to :
(ii);

(iii

OR N0.62/20] 1

o+

i gI’ADC

-AdJn(ST)ADC & 51/2012 AdJn(ST)ADC

g

i
‘

b3
i

-(Through the Sufne_rinténdent, RE}IIIICW & Tribunal, Service Tax)

the Additional gComrmssmner
CommlsmPnerata Hydcrabad

the Assistant Commissmner
Cornmxsmbnerate Hydérabad.

AiOf Service Tax, Hyderabad-I]

of | Service Tax Hydera bad-I1

the Super 1ntenclent ofi-Custoris, Central Excxse 8 Service Tax,
Cell, {iqrs Offi ice, Hyderabad II Commlssionerate

Arrears R covcryg

§ Hyderabad

the Supqrmtendcnt pf Serv ce: Tax,

Hyderabad Ir Comm;ssionerate,;Hydcrabad

Ofﬁce cOpy/ Master copy/ Sparc copy
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. Ay, AT 3 v;—mm\maﬁ anew i
OFFICE OF THE cummlssmuan OF CUSTOMS, CENTRAL EXCISE & SERVICE TAX
D bl am;mz: HYDERABAAD It COMMISS!DNERATE
" H-3-420 AL Iharrmmzmt & Reera: oA -4
; §1FARAM PRASAT TOWERS: RED ILLS: HYDERADAD-4

OR No: rELI?(}l"’ = Adjn ]Adtll, Commr.) Dt. 24.04,2012
c Nu' IV[ 16[ a5 l"U}_" -S.Toax ,K i .

z

" SHOW CAUSE NOTICK

Sub' Servled Tax - Non payment of Service tax on taxable survleeu
! rendercd by M/s Alpine Estates - lIssue of Show Cause Notlee
: . negarding

. M/s.  Alplne Estntes’, ¥5-4-187/3%&4, 11 Floor, Soham Manslon, MG
Road, Secundcrnbad 500 003 (here-In-nfter referred.us-* Alpine " or the
ns_sc's:_n_;lql} The siid assessee s registered partnership firm and got
'(h:l':ll'llt;ﬂ'li.l'f.‘!i r'cgislul'_::rl_ with lhf; depurtment  vide .Beryice’ Tax Reglstratlon
Number AANFA5250FSTODL.,

: ;

|

2. ‘ihow Cause Rotice vide HQPFOR No. 82/2010-Adjn(ST} dt: 16,6.2010
\ms 15-»1"-(1 for the period from Janunry 2009 to December 2009 for an
ummmt of Rs-31,10,377/- including cesses nd  the Asamc has been
a%lj'udir'ul::d: and  conlirmed  vide  Order-ln- Original No:44)2010-8T dt.
15.10. :L‘CIID Further, the iivsesseé has gone un uppual and Lhe same hus been
djsinisaed vide OIA No. 08/2011(H-11} dt. 31.1,2011 by the Comr}ﬂssinncr
(Appeal] llvdcmhnd Another show cnuse wis iysued vide OR No,62/201-
Adjn [ST] dt. 23 42011 - for the puiud from January 2010 to Decoruber
.2010. ,The present natice is Isaued in suquel 1o the smine for the period from
Jnnunry 2011 to December 2011, ‘ -

3. As scen rom 1lu‘ recartls, the assessee entered [nln 1) a sale deed for sule
9( undivided portion uf lund together with seid finished por Lion of the Nat and %)

m\ agreement for enustrue tion, with Ltheir pustomers. On execution of the sale

1



———

QR No._57 1301504 0§
C.No, Wle622017-;roxc

1 ;
deed the right in & property Bot trunsferred lo the CUBtomer,
i :

henee The
construction servige rendered by
f

cr o thejr CUslomerg
ion are taxable wyey Servl

the anacssey therean

CC tax us lhere cxisis
SWeen them,  pq thepe invyleey the

Bhstructiyy agrecmens, j
appears’ (hat the Scrvigey rendere

agains|
agreements of Construciion |, each of thejy Cuslomery 1o whom the lat) Was
nll:rcadyfsuld vide gale

' Bervices unqey “Works Contragt

- -Bervicet | = T Sy
! :
% A per Bostion 65 (105 (zzz2a

] of ‘the, Finanee Act, 1994
s:lhr_lce"_g means q)

¥ 8crvice proyideq Ur to be proyide,
“other pc_'rsbn.:in relation (o gy, cxecutio,
co[unmt:ln respéct oof roads, qjp

tnnels ang damg’,
!

“troeable
d ~ (o uny persun, by any

Ex,laiuné!,fon: For the Purposes of this suh

-clausg, “works contraet” Menng g
Corilrac Whereli, .

i trasfer of pm..urrl}' in goods Involved

in {he Chieution of aucly
i
contract iy fevlable 1 ¢

aX &% iale of goorls, ay

i
1
; : ==
HE 1] such contract iy fop the Purposes of carrying out, -
: 5

ia] crection, comml‘ssh;_nlng or insln!lmfnn ol p]xint.

equipment o struetures, Whether Pre-fahrie
- (b) construcilgn ofn new lLyj

sr:iu:hincry.
aled op otherwisg e,
Iding or 4 civil struciypn Ut parf {he
or ol g pipeline o r.:nndu[l,'primnril_v
or itlduatl}'; nr ) :
’ (c). Construction ufl-). new re
' {d). Completion g linishing 5CIvices,.
: : rt_;.storal'ln_lli.ur, ar siij)

reof,
for the phrpuscs of commeypeq -

ar services, I relution i (b) and (e); or
! (&) Wrnleey’ pll'ujecln ir_ncludlm_g cnnhmqriug, Procuremg, nd
: T tonalructoy or conm:!ssir}ning (Epg) Projeets, -
4.1 An optiong] Composition Schenie For'smymenL of &
i ;

lo Wnrlcs-Cummt_:L Servier g Provided [y the Nutmcagluu No;SZ/ZDO?-ST
datc.-:d 22:-5-2007‘, ellective from 0!-(5-20[‘)?, under he Worksy Contract

fBervige Tax) Rulus."2007. Under the
vlent 1o jyy Pereent of (fye
Onltract, cm.-ludinp, the Valyn Added Ty
¢ |

Prawe a “fr



. OR No,  S172012-Ad[n -5T [ADCY
L C.No, IVITEGUINEI-Cre-X

(VAT) or Sales Tax paid on wansler of property of goods involved in the
execution of Works Contract. W.ell 1-3-2008 onwars, the sald rate of 2 % Is
ch!nngcd to 4% vido Notifleatlon No.7/2008-8.T. dated 1-3-2008.

5. M/s Alpine, Hyderabad vide their statement received ‘in this office on
07.02.2012 -hny infurmed  that  they huve recelved -an amount  of
Rs. 11,73,17,846/- 1w the period from .Jnn-uary 2011 to December 2011,
The tnal consideration recaved by thewd fur the period is R‘s.11,73,17,8451-
during the perivd widd ure liuble o pay service tax including cess on the same
works out 1o Rs, 48,33,495/-. The assessee lurther submitted that they have
11:;1.(1 :u‘:n'i{:lc" 1% of -Re.21,95524/« (Rs. 745524 Dt. 7.6.2011 and
n_._i.m,s'h,ouw Dt. 09.02.2012) under protest,

6f M/s. Alplne registered with the service 1ax depuriment and  not
,dllschag'glng the service tax liabllity praperly and also not fillng the ST-3
rc!lurns;, which ur;: mundatorny as per Service Tax:Rules made there under. On
\'csr:['lculiun ol the reconls, it iy found that M/s Alpine Estate have undertaken
w single venture by nuime M/ s Flbwi:r Hefghlu located ut Plot.No:3-3-27/1,
M;allnpiir 0ld Village, Uppal Mandal, RR District and received amount from

. customers towards sale af - land amd agreement of construction ol 102
| . . 3
houses: . =
i :
Ti M/s Alpine, aiv well aware of the provisions and of liability of sefvice tax

_nh recaipts ax rcsuil.‘pf these ggreements for constructien and have not aasessed
ane paid serviee tax properly. They have bot [ifed the ST-3 rewurns for the period
upte 0372011 Henee, the -service wx poyable by M/s Alploe, appears o be
n_:;:m'l:n:d under Sub:Section (1) of Bectlon 73 of the Finance Act 1994,

8, Fronn the [nregoing, it gppears that M/s Alpine Estates,'5-4-187/3 & 4,
[[ Floor, MG Roud, Secunderabad-3 have contravened the provisions of Seetion

68 of the Finance Act 1994 redd with Rule 6 of the Service Tax Rules, 1994

In_as much as they have not paid the appropriile wmnount of service tax on the .

value of the taxable services and Sectlon 70 of the Finance Act 1994 rend
with Rule 7 of the Service Tax Rules 1994 in us much as they have nol filed
stututory retrns fur the tasable services rendered and also did not truly and
coprrectly assess the way _dur.l on the services provided by them and also did nm
discloge the relevant deluils/infurmation.  [lence, the service is linble for
r;tcovur_\' under provisuns of Section 73(1) of the Finance Act 1994 und  they

have rendered themselves Enble for penal actlon under Section 76 of the

Page3 of 5



O1t N, S1/2012-Aupy S ANC)

i C.Nu, l\’ilﬁfﬁll!lll!-l.’r-,\' .
Finance Act, 1994 and Sactioy 77 of the Finance Act 1994, They are also
Uable for Interest under Section 75 of the Finange Act, 1994, ’

9 . Therefore, M/s Alplne Estates, 5-4-187/3 & 4, 11 Floor, Mg Road,
Ee?undo:rnbl_xd. Hyderabad | gyo herely reauived 1 Fhow ‘enunc 1o (e
Adg'ilt[nn_p.l ! Cbm'mtsalo_h:r of Custorms, Central Exclse Bervice Tax,
H_vf:[dmb:ji}i-ll_Cn;."nml:slonci'u!c. 11-5-423[1[-\. Sltarnm I‘rmm-a.l Towors, Re.d
Hiliu, Bh:znrghat'ﬁond,, Hydcr'nbnd. within 30 (thirty } days of .

receipil of (hix
anj]cc as'lo why:

-IIJ T naiount’ of Ra, 48,33,495/. [Rupees Forty elgfﬂ: Iukhn"
thirty three thousang four hundreq ninety five only ) lm:ludiu;j
cess ahould nar e demungded on ). "Worls Contract Serviee-

under the Sub-Seetion (1 of Seation 73 of tie Finance Act 1994
for the perlod from “January 2011 to December 2011. Ay

amount t)f'Rq.zl,ﬁﬁ.ﬁzti[v (Ra.74562q iy, 7.6.2011 ang

Re.14,50,000/ pt, 09.02.2012) 1y 110 should not be adjus(e
agalnsl the dennnd discisged MIprn: ary

(1 niterest ig gy payable by then, i the nmouny demanderd g
H (1) above under Sectlon 76 of the Fingyoe Act 1994; nyy

[{§1)] ‘ Penalty shoyjg ot be imposed oy thew ﬁudcr Soction 77 or
ﬁt:_ Financo Act 1994 for the CONEITEO gy of Rule,

ol the Finanee Aut 1994 i finct

8 anel privisions

{iv) Penalty shoyl riat be impased o them under Bection 76 of
the Flnance Act 1954, :

10. : M/s Alplae Entntcn,;ﬂydeté.ba_d_ at the Ly
are r;équli'::;ri 19 prodice all The evidency upoy which tHny intendd 1 rely in ey
ticfence, .'fl1:y are ‘alsu | lo indicate in’ their writlen reple
wlsl;_gtu be heard jipy person I}Efdt'_c tile cnsf Is adjudicaed.
ngaitj!st the uction Propasted 0 he thken Within e

ol showing VHUSG, a3 abgye,

whether they
Ino cause is shawn

stipulated tipge ar having,
; :
desired hearing if they'rln nay tppear for (e

day & time, (he case will e degideg on
5 !
avallable on recoy,

persunai hizaring up e appointer

lunits.-h_u.‘:ir:r_: it the materiul/evige e

ther action (et may e

19949 or under any
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