
Hiregange
& Associates L{.F

Charterctl Accorurlarris

Datc:21.O3.2O23
?o
The Jcint Comrnissioner of Central Tax,

ssioneratc,
Road,

tl* f:

r" Ilrrrir..r;r.l lir:bnissions dat.rl i,S. lll.lit2tr
!- i:i:il ii:,u:rlio. Si'i 3li6tri;'ral1.t r.iiitr.(l lt.l(r.:l(l ,!1.

c. il::,.:i,lt, ,, -,ou s ir:lc;' ilo ];l/i:.O:ila,,i202: direC 1 LOaJ.:lU::

thc e:rrlicr i-rrit:x;ri

.,1.. 
",L: 

: ..: I _....!,':: ... ,.. .

'"r e shal

tl:r recci

g1arl tc proi'ide li:y ,:l)',r'; inirimat.ion 1n ihi:j l'cgi.r

llr" r'r:;.'. . .r .i r , i.:. -' "ii .:.

cl

Tir:irking

Yours fairhfuily,

For M/s. Hircgange & Asso
Chartered Accouatarrts

';' 'i1r;${;t*'CA Lakshman Kumar F.
Partnet - Dcsigtate

CA

p :i1or g r', irn th.r requ cstc{l ir I rlr r lrtil:'r.

ffi II
.q

,l'.. l



,)

Hiregange
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Chartered Accountants

Date:2L,O3,2o23
To
The Joint Commissioner of Central Tax,
Secunderabad GST Commissioneratc,
GST Bhavan, L.B Stadium Road,
Hyderabad-5OOO04

Dear Sir,
Sub: Filing of Additional Submissions in continuation with the earlier remand
strbmissions dated 18.12.2020 pertainin3 to M/s, Alpioe Estates,
Rcf:

a. llemand Submissions dated i8.11.?020

b. Finat Orcier l.lo. 5T/30699/2019 Catcd 19.06.2019.

c. liliscellaneous Order No. M 13022(.' /2022 dated I i.03.2022

1. We have been authorized by l,{1:. Alpine Estates to submit remand submissions to

the trbove referred Final Order n-o. S'I'l30699l20l9 dated 19.06.2019 and iepresent

before yoi-r r good o{fice and to do nccessary correspondence i:'^ the above ieferred matter.

2. In this regard, we have attended the personal hearing before your good self on

20.O2.2023 wherein your goodself have asked us to submit certain information. In

this regard, we are hereu,ith submitting the remarid submissions, the authorization

letter along with the requested information.

We shall be glad to provide any other information in this regard. Kindly acknowledge

the receipt of the repl','artd post the headng at the earliest.

Thanking You,

Yours faithfully,

For M/s. Hiregange & Associates LLP
Chartered AccouDtarrts
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COMMISSIONER OF CENTRAL TAX sEcUNDERABAD GSTBEFORE JOINT
COMMISSIONERATE, GST E?IA]/Ai{ LB STADIUM R,OADL-

FTYDERABAD-SOO OOrt'

Brief facts:
A. Noticee is engaged in sale of residentia,l houses in venture by name

uMalrllower Heights" to prospective buyers while the units are under

construction by entering into following agreements:

F Sale Deed for sale of undivided porlion of land together with semi-

. finished flat. Sale deed is registered and appropriate 'Stamp Duty' has

been discharged on the same.

! Construction agreement for ulidertaking construction

B. Department has initialiy issued a show cause Notice dated 16.06.2010

covering the period Januia::y 2r-tA9 b December 2009 ("First SCN")

proposing to demand service tax on amounts received towards !:o:istruction

agreement.

c. The above Show cause Notice was followed by below period;.cal notices

under Section 73(1A) for the period Januarl' 2010 to Decem'5ei' 20-r 1 w-hich

are in dispute in the Final Order I,'lo'ST/35699 /2019 dated i9.05.2019'

Time period Priposed
Dema:rtl

S(lN No. 621201l-Adjn (S.T.)
Gr.X dated 23.O4.2O1i

Jan 2010 to Dec 20i0 Rs.35,tj3,113/-

Jan287 i to Dec 201i Rs.48,.3:3,495i -
Addl.Commr rlated 24.C4.20 12

lRs.B3, iia,6Total

SCN No. 52/2o12-Adjn

)
(Copy of SCN's enciosed as Annexure V)

D. The above referred scN,s were adjudicated vide :t corlmon order-in-

original No.49/2}L2-Acrjn ST -A.DC dated 31.08.20i2 '.r'hen,in 
-ritie P:u'a i7

it was accepted thai servjce ta-x woulC not be dernaarjed cn sale deed value

\t

SCN reference

\

sub: written submissions for denouo adjudication as directed by Hon'ble
CESTAT,HyderabadvideFinalOrderNo'ST/3O699/2O19dated
Lg.A6.2Olg read with Misc. Order No. Ml3022612O22 dated LL'O3'2O22

-J

ljr i;



however OIO dated 31.O8.2012 had included the amounts received towards

Sale deeds also (Copy of Order-in-original is enclosed as Annexure fV) '

E. Noticee has Iiled an appeal before the Commissioner (Appeals) and tJre

Comm:issioner (Appeals) vide Order-in-Appeal No.3B/2013 (H-II) S. Tax

dated.27.02.2013 upheid the OIO but remanded the matter for re-

quantification (Copy of Order-in-Appeal is enclosed as Annexure III).

F. To the extent aggrieved by Order-in-Appeai, the Noticee has Illed appeal

before Hon'lcle CESTAT, Hyderabad. The Hon'ble CESTAT, Hyderabad has

heard the matter and set aside the demand for the period January 2010 to

June 2010 al1d set aside the demand raised on registration fees, VAT etc for

ttre period Janua4z 20 10 to December 20 i i vide its Final Order No'

3T/30699/2019 dated 19.06.2019 (Copy of Final order is enclosed as

Annexure I).

G. With respect to demand for the period July 2010 to December 2011, the

Hon'ble CESTAT had remanded the matter to the original authority for

denovo adjudication only to the limited extent to check whether the show

cause Notice has given deduction towards sale deed value or not. If the

deduclion is not given, directed the adjudicating authority to pass the

denovo order after giving the deduction.

H. Noticee has Illed a Rectification of Mistale Application against the above

referred Final order and a clear fr.nding has been provided by the GESTAT,

Regional Bench, Hyderabad vide the Misc. Order No. M/30226/2022 dated

11.03.2022 wherein it was held at Paras 4 & 5 which are reproduced as

under (Copy of ROM order is enclosed as Annexure -II):
uwe haue gone ttfiough tlw application for rectification of mi.stake and trrue

perused the Finat Order. We do not feel tlrcre is arlg erTor apparent on record.

The Final order must be read as a uhole. The direction in the Final order

utas neither to go begond the scope of the scN nor to consider leugirry seruice

tax on sale d.eed ualue of immouabte proPerta. If tlrc Final order i,s read o.s a

uthole, it uould be clear that'the matter ha.s been remanded for the purpose

2
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of computing ttrc demand of seruice tax afier 01'O7'2O1O an'd also

recon sideing the penaltg for this peiod and NOT to cortsider

leugirq/ clwrgtng Seruice Tox on ualue of sale of tlrc property' The deman'd

forthepeiodpriortool.OT,2oTohnsalreadgbeensetasideinth.eFinal
Order. Paragraph 17 of tlrc impugned' order of the Commissioner al'so

indicated'ttntthedemanduasonlginrespectoftlrcseruicecontractentered

intoafierthesaled'eedlnsbeenexecutedandnotonthesaleualueoftle
immouable propertg. 

"hrs 
ts also reproduced in paragraph 4 of the Final

Order.

5. In uieu.t of tlrc aboue, we find tlwt there is neither ang er-ror apparent on

recordnori,sth.ereanydirectiontotheCommissionerintheFinalordertogo

begond th-e scope of SCII and demand seruice tax on the ualue of transfer of

immouable propert!. The appeal uas partlg allottted up to 01'07'201O and

paftIg remanded for tLe penod afier O1'07'2O7O for recon'sideration of both

tLrc demand and' the penaltg ' The application for rectification of mistake i's

accordinglg dismisse d".

The Noticee is herewith making following submissions for denouo

adjudication'

aside the demand prior toset

I

o1.o7.201 O and remanded the rnatter to the ad udlcation authorit for

rnand for the
reconslderation to verr the uantillcation of the de

period Julv 2O1O to December 2O11. Further, Noticee submits that the

Hon'ble CESTAT vide Para 4 and 5 held as follows

*4. Heard both sides. Th'e finding of Commissioner irt Para 17 is reproduced

as under 'ua.zorts flats haue been sold bg th'em to uaious customers in tttto

states. First, theg haue executed' a 'sale deed' at semi-fini'sh'ed stage bg

uhich th,e ounership of the semi-fin|shed' flats was tra n'sferred to the

Submissions for the .Denouo adiudication:

1 . As stated in the background facts, the tribunal in its Final Order No'

sTl30699 12019 dated 19.06.2079



Alpine Estates

cttstomers. Appropiate sto'mp dutg was paid on the saie deed' No Seruice

tax been demanded on tlrc sale deed ualue in the light oi Board's ciratlar

dated 29.o1.2oo9. Afier execution of sale Ceed, theg Laue entered ir*o

another agreement tuith tlrc anstomer for completton of the said flats and ttte

seruice tax demand i.s confined to this ogreement"

.5. Afier trcaing the submissiorn of the leam'ed A'R ue are of the view that

thematterrequirestobereconsidered'astouheth-ertheamountsincluded

in the sale deed ualue of immouable propertg tuould be subject to leug of

seruicetaxunderconstructionsertices'TlLecomputationintheOrder-in-
Original lws to be looked' into on the basis of tlrc sate deed exeanted bg the

Noticee uith customer r.Uhich includes the semi-finished flat. other clnrges

tike regi.stration fees, VAT, etc needless to sag uilt not be subject to seruice

tax a.s being reimbursabl'e.'

2.NoticeesubmitsthattheeventheMisc.orderNo.M/30226l2o22dated
77.03.2022 held at Paras 4 & 5 which are reproduced as under:

*4.Welnuegonethroughtheappticationforrectificationofmistakeandhaue

peru.sed tle Final Order. We do not feel tlrcre is anA error aPpareftt on record'

TheFinatordermustbereadasau;hole,TT,edirectionintheFinalorder
utas neither to go begond the sape of the SCN nor to consider leuging seruice

tox on sale deed ualue of immouable propertg ' If the Firnl Order i's read as a

uhole,ittoouldbeclearthatthemaTterhasbeenremandedforthepurpose

of computing the demand of seruice tax afier 01'07'2010 and also

reconsideirq the pen'attg for this period and NOT to cansider

leuging/ chargnng Seruice Tax on ualue of sale of the propertg' 'fne demand

for the peiod pior to 01'O7'2010 has alreadg been set asi'de in tte Final

Order. Paragraph 77 of the impttgned order of the Commissioner aLso

irtlicatedtlnttl?demandulasonlginrespectofth.eseruicecontractentered

inloafierttesaledeedlnsbeenexeantedandnotonthesaleualueofthe

Offtce: 5-4-187/3 & 4, II floot Soham Mansion, M G Road,

Secunderabad - 500 003. Ph: +91 40 66335551
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J

immouable propertg. Thrs ts al.so reproduced in paragraph 4 of tle Final

Order.

5. In uieu.t of tle aboue, ute find tlut tlere i's neither anA error apparent on

record rwr i.s there ang direction to the commissioner in the Final order to go

begont the scope of scN and demand seruice tox on the ualue of transfer of

immouable propertg. The appeal u.tas partlg allouted up to 01'O7'2O1O and

pantlgremand'edforthepeiodafier0l.o7.20Toforreconsiderationofboth

the demand. and tlrc penaltg. Tlrc appkcation for rectificatton of mistake i.s

accordinglg dismi.sse d" .

NoticeesubmitsthatoncombinedreadingofPara5andToftheFinal
orderNo./306ggl2o1gdated'|9.o6.20i9andPara4and5oftheMisc.
order No. Ml3O226l2O22 dated 71.03.2022, it was clearly stated tl.at the

entire demand on amounts received towards construction Agreement and

sale deed has been set aside for tJle period January 2010 to June 2010 arrd

the demand on regtstration fees, VAT etc are set aside for the entire period

i.e,January2010toDecember20ll.Therefore,itisrequestedbeforeyour
goodselft}ratdemandtothatextentfort}reperiodJanuary2010toJune
2010 needs to be reduced.

in this regard, it is submitted that with respect to demand on sa-1e deed

values for the period July 2010 to December 2010, Noticee submits that the

Hon,biecEsTAThasremandedthemattertolowerauthoritytocheck
whetherthedeductionwasactuallygivenfort}resaledeedvaluesasstated

in Para 7 of SCN No.62l2011-Adjn (ST) Gr'X dated 23'04'2011 and SCN

No.s2l2Ol2-Adjn (Addl Commr) dated 24'O4'20L2' Para 17 of OIO No'

49 12Ol2-Adjn-ST ADC dated 31'08'2012

The Show Cause Notice d'ated' 23'04'2011 vide Para 7 and Show cause

notice dated 24.04.2012 vide Para 3 alleged that

4.

5.
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"As th-ere involued tLrc trar"sfer of properta in good.s in execution of th-e said
corntrudion agreements, it appears that the se',ices rend,ered bg
them afier execr.z:tiott of sale deed against agreement of
const'z,ction to each of their customers to tohom the land. wa.s alreadg
sold uide sale deed are taxable seruices und.er "works contract seruices,.

As seen from the operative part of SCN, the sole allegation of scN is that the
amounts received towards construction agreements are subject to sendce
tax under the category of "Works Contract,.

6. The sarne was confirmed by the olo vide para no. 17 as follows "No seruice
tax been demanded on the sale deed ualue in tle light of Board.'s arcttlar
dated 29-o1.2oo9. Afier exeantion of sore deed, theg haue entered. into
another agreement with the customer for completion of the said. flats and the
senfice tqx demand is confined to this agreement"

7. However, while quantiSzing t].e demand, the scN and olo has included the
value of sale deeds and other reimbursements such as vAT, registration
charges etc though the same was never the aliegation in the SCN.

8. It is therefore apparent that the SCN represents an error in quantification of
the demand. once the same is rectified, there is no short payment of service
tax. The details of amounts received towards construction agreement, sale
deed value, VAT, registration etc are as follows:

Jan 2O1O to
Dec 2O1OParticulars

Jaa 2O11 to
Dec 2O11

Gross recei tS
tL,45,70,426 17,42,a5,406

Less: Amounts received for the period Jaauary
2O1O to .Iune 2O1O

5,51,27,6t2 Not Applicable

Amount received during the period July 2010 to
December 2O1O

s,94,42,814 Not Applicable

Le-ss: Sa.le Deed va-lue
3,O7 ,2a,504 5,46,49,sOO

Less: VAT, Registration Charges and other non-
taxable recei

68,73,952 82,O9,816



22,83,5558,99,823
L20/"ST Liabili

Total Service tax 31,83,378
42,O5,398

o20( LO,22aidPa ess
aidService Tar

Alpine Estates Offrce-. 54-18713 & 4, tr floor, Soham Mansion, M G Road,

Secunderabad - 500 003. Ph: +91 40 66335551

2,18,40,358 s,54,26,O90

Taxable Value

g.ThedetailedStatementshowingtheflatwisecalculationsisenclosedas

Annexure-Vl. It is humbly requested before the ld. Adjudicating authority

toinformarlyfurtherdocumentsrequiredforverificationoftheabove
calculations (Copy of ledgers along with sale deed copies are enclosed as

Annexure-Vll).

10. As seen from the above table, an amount of Rs' 42'05'398/- has already

: paid towards service tax on the amounts received from customers against

the liability of Rs. 31,83,378 I - resulting in excess payment of

Rs.10,22,020/-. Since Noticee has discharged the appropriate Service tax

(even excess amount), the demand needs to be dropped (Copy of challans

are enclosed as Annexure-Vlfl) '

11.Furt}rer,itcanalsobeseenfromtheST-3Return(CopyoftheST-3Return
isenclosedasAnnexure-Ilr}frledbytheNoticeeforF.Y20l0.llwhereinno
service tax was paid for the period January 2010 to June 2010' The details

of the paYments made to the extent of Rs' 42,05,398 / - arc as follows

922747 dated 13.0 1.2013. L9,72,9L6 Paid in consequent to
order in StaY Petition
No. 63i20i2 (H-II) S.

Tax dated 07.12.2012
before Commissioner

a1s-

7

Amount
Rs.

Cheque/ PaY Order No.SI No

Paid through cash

Remarks

21.,95,524267251 dated 10.06.2011 &
41O dated 13.O2-2072435

t1

Paid through CENVAT36,958ST-3 returns
AccountB

C

42,O5 398Total
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(a)

(b)

Office: 5-4-18713 & 4, tr floor, Soham Ma-nsion, M G Road,

Secunderabad - 500 003. Ph: +91 40 66335551

12.Itissubmittedthatascanbeseenfromtheabovereferredtabie,t}re
payments are pertainiag to the period from July 2010 to December 2O11'

This fact is also evident from the scN oR No. 51/2012-Adjn (AddI' commr')

dated,24.04.2012 (Copy of the SCN is enclosed as Annexure-V) wherein the

NoticeewasaskedtoshowcauseastowhyoAnamountofRs'21'95'524/-
(Rs. 745524 Dt. 7.6.2011 and Rs. 14,5O,OOO/- Dt' 09'02'2012) bg them

should not be a.djusted agahtst tle demand supra" ' Thus' the department

has aiready looked into this fact regarding the amount of Rs' 21,95,524 l-

and why it should be apportioned for the period January 2011 to December

2011, hence, it can be concluded that the sewice tax paid pertains to the

period July 2010 to December 2011 and does not pertain to the period

Janua4r 2010 to June 2010'

13.Noticeesubmitst]ratoncetheapparenterrorinca]culationistakentoits
Iogicalconclusion,t-heentiredemandfailsandt-hereforethereisnocauseof

any grievance by the deparlment on this ground'

tion of Residential com lex for "Personal Use" is excluded from definition of

Residential ComPlex
f + wttU";t p*-f"aice to the foregoing, assuming but not admitting the same

is covered under the tax net' The term "Construction of Complex' is

de{ined under section 65 (30a) as under

(3Oa) "corrctruction of complex" rneants -
construction of a new residertial complex or d Pant thereof;

completion and finishing seruices in relation to residential complex

such as glazing, pla.steing, painting, floor and utall tiling' utall coueing

and ualt papering, wood and metal joinery and carpentry' fencing and

railing, cor*ttuction of suimming pools' acoustic applications or filtings

and other similar seruices; or

(c)repair, alteration, renouation or restoration of' or stmilar seruices in

relatton to, residertial comPlex
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15. Noticee submits that the construction serrrice of the semi-finished flat is

provided for the owner of the semi-finished flat/customer' who in turn

usedsuchflatforhispersonalusethereforet]lesameisexcludedfromthe
de{inition of 'construction of complex service''

16.TheNoticeesubmitsthatithasbeenspecificallyclarifiedvideboard
CircularNo.ToS/2/2o09-s.T.,dated'29-1-2o0gthattheconstructionfor
personaluseofthecustomerfallswithintheambitofexclusionporLionof

the deflnition of the "residential complex" as de{ined u/s 65(91a} of the

Finalce Ac, 1994 and accordingly no service tax is payable on such

1. transaction.

\-, Relevant extract

"...Fvrther, if the

constructlon oJ

ultimate outner enters into a

a resid.entlal comPlex

contract for
utlth d

promoter/'bttitder/deueloper, who himselJ prottides seruice of desig4

Plor,rr.rllrrg and constrTrctionl and afier such construction the

uttlmate outrter teceioes sttch properlg Jor hls personal use' then

suchacttuityu'.Iuldnotbesubiectedtosenticetax'becausethis
case would fall under the exclusion protided in thc definition ot

' re sidential comPlex' "' "

v 
17. Noticee submits tl.at issue of payment of service tax on agreements

v 
entered wit]. individuals for complelion of the semifinished houses who in

turn used such flat for personal use is no more res integra in view of the

ctions Vs CCE., Hvde rabad-Il 2O 19( 101 TMI
a. Modi & Modi Constru

t7l -CESTAT Hvderabad wherein it was held that 'I -1' The second

qtestinn i.s the nnhtre of the co

to be clwrged. The SCN itself

ntract on uhich seruice tax i's proposed

states tlat the plots alorLg uith semi'

9

Jurisdictional CESTAT decision in case of
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finishedbuildingsu;eresoldtothebugersunlertlwsaleagreement.
Tlrcreafier,aseParateagreementtuasenteredintouithtlrcindiuidual

home outners for completion of the building/ structt'ce as per the

agreement. In otlrcr utords, there i's no agreement for completion of tlrc

entire complex but there are a number of agreements with each

ind.iuid.uallauseoulnerforcompletionoftheirbuilding,Inotherword.s,

theind,iuidualhau,seounerisengwngtheNoticeeforconstrudionof

the complex for his personal use o's residence' The explanation to

section 65(91a) categoically staTes that personal use includes

permitting tlrc complex for u'se as residence bg another person on renl

oruithoutconsideration'Th'erefore,itdoesn'otmatterwhethertirc
indiuiduatbtlg-erusestteflathim.selforrentsitout.Ttterei,sttothing
onrecordtoestabti,shtlnttlleindiui&nlbugersdonotfallun'dertlrc
aforesaid explanation' For this rect'son' ute find no seruice tax i's

chnrgeable from the Noticee on tlle agreements enlered into bg them

withittdiuidualbugersforcompletionoftheirbuildingsasha'sbeen
alleged in tte SCN. Conseqtentlg, the demand needs to be set a'side

anduledoso.Accordirlslg,tlrcd.emand,sforirtterestandimpositionof

penalties also need to be set o'side'"

b.ModiventuresVsCommissionerofcentralTax,Hyderabad20lS(6)
TMI 825 - CESTAT BANGALORE

1g. Noticee submits that from the above referred decision, it is clear that there

is no liability to pay service tax on the amounts received during the period

July 2010 to December 201i' Thereby, the entire demand proposed in the

impugned Show Cause Notices needs to be dropped'

19. Without prejudice to above, Noticee submits that sale deed is executed for

semi-frnished flat represents the construction work already done prior to

booking of flat by the prospective buyer' The work undertaken till that

timeofbookingflatisnothing,butworkdoneforselfasthereisnosenrice
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provider ald receiver. It is settled law that there is no levy of service tax on

the self-service and further to be a works contract, there should be a

contract and any work done prior to entering of such contracts cannot be

boughtintotherealmofworkscontract.Inthisregard,relia.nceisplaced
on the following:

a. Apex court judgment in Larsen and Toubro Limited v' State of

Karnataka_ 2014(34)S.T.R.481(S.C.)whereinitwasheldthat
u175. It mag, houteuer, be claztfted thdt dctiuitu of construction

undertaken bu the deae looer toould be utorks contract oftla

the stdqe the deae looer enters iftto a con,tr(Ict uith the flat

purc haser. The ualue addition made to the goods trartsferred afier the

agreemenl is entered into with the ftal purcha'ser can onlg be made

c?nrgeable to tax bg tlrc State Gouernment''

b. CHD Developers Ltd vs State of Haryana and others' 2015 -TIOL-

1521-HC-P&H-VATwhereinitwasheldthat"4S.Inuiewoftle
aboue, essentiallg, tle uafue of immouabte propertg and attg otter thing

done prior to the date oi enteing of the agreement of sale is to be

excluded. frorn the agreement ualue' The value of goods in a utorks

contractintlecaseofad'eueloperetc'onth'eba'sisofuthichVATis
leviedwouldbeth.eualueofttrcgoodsatthetimeofincorporationinthe

uorks euen uhere propertg in goods passes later' Further' VAT i's to be

directed. on the ualue of tlrc goods at tlrc time of irrcorporation and il

shnutd not Wrport to tox tttz trar*fer of immouable propertg ''

Itisfurttrersubmittedthattobecoveredunderthedefinitionofworks
contract, one of the vital conditions is that 'here shouid be transfer of

property in goods leviable for sales tax/ VAT' Undisputedly sale of

undivided portion of land along with semi finished flat is not chargeable to

VAT and it is mere sale of immovable property (same was supported by

above cited judgments also)' Therefore said sale cannot be considered as

20.
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works contract and consequently no service tax is liable to be paid' A11 the

goods till the prospective customer become owner have been self

consumed al1d not tralsferred to anybody. Further goods, being used in

the construction of semi-finished flat, have lost its identity and been

converted into immovabie property which calnot be considered as goods

therefore the liabitity to pay serrrice under \rorks contract service' on tJle

poftion of semi-constructed villa represented by 'sale deed' would not

arrse

In t and are not 1moosable

2l.Noticeesubmitsthatwhenservicetaxitselfisnotpayable'thequestionof
interest does not arise' Noticee further submits that it is a natural

corollary that when the principal is not payable there can be no question

of paying any interest as held by the Supreme Court in Frathiba

Processors Vs. UOI, i996 (88) ELT 12 (SC)

22. Noticee submits t}.at imposition of penalty cannot be merely an automatic

consequence of failure to pay duty hence the penalty requires to be

dropped.

23.Noticeesubmitsthattheyareunderbonafidebeliefthattheamounts
receivedtowardssaledeedsarenotSubjectedtoservicetax.Itsettled

wpositionofthelawthatiftheNoticeeisunderbona.fidebeiiefasregardsto
\./ non taxability imposition of the penalties are not warranted' In this

regards wishes to rely on the following judicial pronouncements'

a. Padmini Products v' Collector -1989 
(43) E'L'T' 195 (S'C')

b. Commissioner v' Surat Textiles Miils Ltd' - 2OO4 (167) E'L'T' 379

(s.c.)

udice to the foregoing, Noticee submits that the SCN/OIO has

d tlre reason for imposition of penalties under Section 76 arld
Without Prej

not explaine

24.
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77 of the Finance Act, 1994' As the subject show cause notice has not

considered these essential aspects, the proposition of levying penalty

under section 76 and77 is not sustailable and requires to be set aside'

25.Noticeesubmitsthatissueinvolvesinterpretationandtheperiodical
noticeshasbeenissuedtotheNoticee,theimpositionofpenaltiesunder

Section 76 is not tenable and the same needs to be set aside' In this

regard,NoticeereliedonM/s'PhoenixITSolutionsLtdVsCCE2oTT(52)

STR 182 (Tri-HYd).

26. Further, there is trona fide iitigation is going on and issue was also

debatablewhichitselfcanbeconsideredasreasonablecauseforfailureto
pay service tax. Accordingly, waiver of penalty under section 80 of Finance

Act, 1994 can be made' In this regard reliance is placed on C'C'E'' &Cus''

Damarr v. PSL Corrosion Control Services Ltd 2011 (23) S.T'R. 116 (Guj.);

27. Noticee craves leave to alter, add to and/or:rmend the aforesaid grounds'

28. The Noticee wishes to be heard in person before passing any order in this

regard.

For AIP ne Estat

15.
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CUSTCI[,,]$/. tnXCISE i\0{D. SEI?V]CE T'f\X-.lX[,PE
15 \,'!l! E[ifrli;.{S

.r. 1.-
I_LATE.StAlEt-rN J\[-.

. REGIONAL BENCL -.ou*,,o - ,
i.:,

. SQrvice TEx APpeal No. 27015 of 2013

(Arr;lng our oi order-in-Appeat No; re/zirr:.(g-rt) sr aut"d 27.02.2013 passed by
Commlssloncr oF Customs Central Exclse & Servlce Tax (Appeals-ll) Hyderabad)

I

t'{/s A.lrine Estates
5-4-187/3&4, 2^d Floor,
1,1,G. Road,
Secunderabad 500 003

APPEARANCE

Shrl V.S. Sudhir, C.A. for the Appellant.
Shri E. I.Jatesh Authorised Representative

i'
l lor the Respondent,

AFpella.it

Respondent\ Cammissioner.of Ce$tral E)iciee
& Service Ta:(
Hyderabad:ll Com'rnlssionerate
Kendrlya Shulk thavan,
L,B. Stadlum Road,
aasl_reer Bagh, Hyderabad-500004

CORf-1[.t: !-:ON.ts[-E i;is 5l-!i-gl(l-ia gr=vr c.s. 14E14siR (JUDrcrAL)
l.iOl',1:E!:E ['lR, P, VEN!{A
("EdFrt\i!aA!-)

TA.5r-rBBA P-AQ, MEr'rtsER

FIFJ'I- ORDER I.Id. voL 1l tzoto
DATE OF HEARING: 19.06.2019

DATE.OF DECISION; 19.06.2019

loRDEFt PER: SULEt{l"iA. tsEEL,! C.5.
Brief facts are that appellants were issued show-cause notice

!

proposing to demand short-paid service tax under works contract service.

'2. Learned consultant Shri Sudhir V.s. appearlng on behalf oF the
i

appellant submitted that the appellahts were engaged in construction of
!

residential complexes. During the diiputed pprlod, they had entered into

I

I

I
I

i

I
i

i
I

ql

vESSUS
i
l.
I

!

I

I

)
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. i -2l'1r
two separate agreements wit:r the tilstomers. Firsuy, the appellant would

execute the sale-deed for sale of u.ldirid"O por0on of lancl together with

semi-finished portion of the flat. Theieafter an agreement ior co nstrucuon

was entered For completion oi constluc$on of the ftat. ihe appellant has.t
discharged the enure servlce tax lliabi ty as per the agreement oi
constructlon. The present show-caus! notice ls lssued including the value

shown ln the sale-deed and also other relmbursable cl.rarges in the nature ol.

regtstration fee etc. It is submitted iby him that thouglr the jurisdictional

authorlty has made a categorical flndlng ln para ll of the lmpugned order

that no servlce tax has been demandeii on the sale-deed value In rhe light of

the Boari ctrcular dated 29.01.2009, 4,,n" o*" of confirmatjon of demand

the sald value as per the sale-deed dlso has been lncluded. He therefore

requested that the matter may be rejanOed so as to requantify the amount

after glving the deductions as per th; ino*-.urr" noUce tn respect of value

sho,,^rn ln sale-deed as well as other irelmbursable expenses such as VAT,

registration fee etc.

. 3. Learned A.R. Shri B. Natesh appdared on behalf of the departrnent andj

argged the matter. He adverted to 
lthe 

amendment brought forth in the

iJefinitlon of residenflal comptex sejice with ef.fect from 01.O7.2010 to
'argue that whenever an advance ls recelved by the assessee prlor to
issuance of the compleflon certiflcate, the said amount woutd be taxable and

.therefore in the presdnt case, the anlount In the sale-deed for the pertod
i

post 01.07.2010"\^/ouiiJ be taxable. if,L urornt shown tn the sale-deed has
i

:been rlghtly subjected to levy of service tax and confirmed by the orio,nal

rs

authority.

L
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A, Heerd both sides:; -The fi
, ?., .1.,.1:,_. .

reproduced as uRder:'-

nd 9i blhmiss.ioner ln parat

:

n L7 is

:

" v3rious flars havc bcrn sold by; rein to various.cultonrets in two: states. First,-rhe1,.lravc e_rcculcd a .salc dced'r sl semi-finished stage by
which the b\^,nership.of ihc.senri-fini\lii llars was.tmnsl'erred ti tfie.. crstome'rs. Appibpiiate ir_anrp aury.ih-i iaiO on -sale.deed -value. No

'. service tax beeriidemanded on'thc salcilied:va tui ,in lhe light.;fBoad's
Circular dared.,29..0i.2009. .Afrer cjcciriion of-salc deid ,rlrey have

. entercd.inlo nnothei-agreenrcnl rYirh.i lie 'irlsronrer foi,lon:rplLiion of rhe''i said flau and the sirvice tax dcnr:rnd i{confinc',C to this olrccrncnt"
' '|. 5. After hearlng the submtssions oilearned A.R. we.are of the yiew that

I the matter requires: to. be reconsidere;q as,to whelter the amounts lncluded
,i'i..'I In the sale-deed-value of-immovabte property. would be subject to levy of

cJ;r-; T;e-comFutationl.ln the order-in-

tiasis,.of the,s;le-deed executed by the

.i service tax under constri.rction setvi.:.,

.- orlglnal has to be loql(ed.lnto.on the

appellant with custonrer tryhich includes the semi-flnished flat. Other charges

lll(e registration fee, Vel, etc. needleis to say will not.be subject to service

tax as being.reimbursable expenses..

6. For,the peliod.prlor to O1.07.2010, the learned consultant submitted
l.

that in the appeltant.s.own .case forl the earller period, the Trtbunal as
i

reported in 2019 (2) TMI 772 (CESTAT-Hyd) hdd held as under:-

'5. Ou curcful considcratiorr o[ the subnrissions nrlclc bv troth siics.
\\'c find thlr thc iucts rlr not rrrur:li .in rlisprrtc unrl th,.' dcnrand is

firrtlr,:r pcriorl Junu r-t. ltl(I) tr, l).r,:l h.'r. l{10(, io sornc cirscs lud.
20(,7 to D.ccrnbcr,2009 ir) roru'i (irs!:s .und.luns. l(105 lo [ubflrtrry.
2007 in sonrc irrscs and in sollrc ursci June. ]005 ro l\,larch. lOoE. All
these dcorands,qre in Jespect oTlhe scirice. tax liability oll the huildcrs
lbr the serviccs pr:ovidcd belirrc 01.07.2010: Thc sclI siunc is.-uc rvas

corrsidcrcd. Lry {hc llcncb iD duui['d.iri thir cnsc o l'.t/.r'ly'cr/(, &,Y(r/i
f/nnrcr anil us also in thc.asc o l' i1y'..!::,,fi)/tr Datkrylrr & lluihlctr
arrd hcld rhu prior t6 01,07,10t0 lcn]icc tor liubilir-r' u'ill ncrt urise on
rhc truilders. $.'c do not liuJ irny rcs'on t,r dcr,iatr: Iionr such a virw
dlrendy takrn o[ thc issuc. Accordilgl!. rve hold Lhat all tltc inrpugned
orrlcrs arc urrsustainoblc xrrd linblc lolb,: set tsidc irnd rvc do so. 'lhc
inpugnad or.ricrs arc scl lsi(lc a,rdithc.app",rls "rc a]k,t,r:i *ith
cousc(lurlrliirl rclicl!. il any." ' I

t&

I

ii
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7. Frcm the above, we hoid fhaL re in.pugned order is modified to the

extent of setting aside the demand prior to 01.07.2010 and remanding the

n]atter after 01.07.2010 Lo tire adjudicaLing auti.lcrity ior recoiisideratioo.

The adjudicating authority in such remand proceedings si.tall also re consiLler

tl're issuc oF pcoalty. Appeal is par:ly alloy/cd Jnd par y remandecl in abovc

,"..."--.., lt x,,*'*-zr^--o-Lj,J ;Jilz. "4 ,-"-t.L'- -) /- 0 u (

(Dictated and proncunced in open court)

Etqr,4. _t!JD(E )CIAi.il

q5iitn rft / cERTtFlEo coPY./tua_, 
^

LL-1'12
rrdPrdr .inilfiR / Assl. Regist/ar

v VN tr.?A. s$EE>;rS.E}. -
M.FMEEP (-rEC,Li s,!rcAL)

{F.

*,.n{6, siqiqtXiE 3fl{ $EI oq q,{la srlt-drsJ

Customs ExciseAnd Servlce TaxAppellale T cuns{

ietran / llyCerebad

t1-
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OU'l'$IARD NOI

RECISI oRnD / AD / SPlt0D POSI'

cusToN{s, ExctsE & sEtrvrc0'rAx A I,p0r,t-A't'0 'l RlBUNAt,
REGIONAL BBNCII: tlYDERr\ ttA D

Ist Floor, IIMWSSB Buikling, llcal Portion, Khailathrbrd, H),derabad
'l'elc No:040-23312247, Fax Nor 040-23312216

Dated: l5/03/2022

Alpine ostl|tcs AIpine Es(Ates
(Appellalt !s per addrcss in lable below)

Conrnrissioncr'ofCcrtral'Inx all(l Ccntml Drcisc,Sccuflderabad CSI'Colnrtlissio crnlc-Sccunrlelabatl - C
ST
(Respondent as per address in table below)

I am dirccted to n ansmit herewith a cedified copy oforder passed by (he Tribunal under section 0l (S) ol the
Firancc Act, I994 relatiflg to Scrvicc'f:rx Act, 1994..

Dc

Iir\X:040-21312246
'l'ltL | 040-2331X247

'ro

IT s t l'ir r

Application Appeal Name and Address of Appellant
I ST/ROM/300522020 S!12'l0l5n0B AIpine Est,ttcs_' 

5 -4-18713 & ,zndFloor, Ivl.g.road,
SEUNDERABAD
AP-500003

Name and Address ol
Respondent

Cornmissioner of Central Tax and

Central Excise, GST Commissionerate-
Secunderabad-GST
KENDRIYA SHULK BHAVAN,L.B
STADIUM ROAD, BASI]EERBAGH
HYDERABAD
TELANGANA-5OOOO4

Copy To-
1.M/s Cent{x Law Publicrtions Pvt. Ltd,

5982, New Rohtak Road,
New Delhi-l10005.
Phone Numbe.: +91 ll 40749999

2. M/s Taxongo Pvt Ltd,
B-t)u8183,
Vasanth Kunj
Nerv Delhi-l 10070.

3. Ofiice Copy
4. Cuard File
5. Second Folder

Itanl')/6

ircgauge & Associates Chartcrcd
Accountants (Nerv)
4th Floor, West Block,
Anushl<a Pride, Opp. Ratnadccp
Supernrarl(et, Roa(l Nuruller -12,
Banjrra Hills,
I{ydcmbad,
Tclangana-500034

I)

DB-ES
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Stav/Misc OrderNo. M/30226/2022 dated 1l103/2022
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CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL

REGIONAL BENCH AT HYDERAB,AD
Division Bench

Court - I

Misc Application No. ST/ROM/3OO52 / 2O2O' in Service Tax Appeal No. 27O15 of 2O13

(Arising out of Order-in:Appeal No,3B/2013 (H-ii) S. Tax dl.Z7.OZ.ZO73 passed by
Commissioner of customs, Central Excise & Servlce Tax (ApPeals-II), Hyderabad)

Alpine Estates
5-4-lB713 &.4,2^a Floot, MG Road,
Secunderabad, Hyderabad - 500 003

.,.,,.Appella nt

VERSUS

....,, Respondent

Appearance
Shri Venkata Prasad, CA for the Appellant.
Shri A. Rangadham, Authorized Representative for the Respondent.

Coram:
HON'BLE MR. P.K. CHOUDHARY, MEMBER (JUDICIAL)

E MR; P. VENKATA SUBBA RAO MEMBER (TECHNICAL)
,lr,.l

LLANEOUS ORDER No. LL6

Date of Hearing | 28.02,2022
Dateof Decision: l\-? -Ln4)- ft

-'- 

t --/
P. VENKATA SUBBA RAO.]

pplication has been filed by the applicant under Section

35C of the Central Excise Act seeking rectification of alleged mistakes

in the Final Order No. A/30699/2019 dated 19.06.2019 by which the

Final Order dated 19.06.2019 reads as follows:

.1.

n
i,.

I

t1

Commissioner of Central Tax,
Secunderabad - GST
Kendriya Shulk Bhavan, LB Stadium Road,
Basheerbagh, Hyderabad. - 500 004

matter was remancied for de novo adjudication. Paragraph 5 of the

"5, After hearing the submissions of learned A.R. we are of the view
that the matter requires to be reconsidered as to whether the
amounts included in the sale-deed value of immovable property
would be subject to levy of seruice tax under construction services.
The computation in the order-in-original has to be looked into on the
basis of the sale-deed executed by the appellant with customer which
includes the semi-finished flat. Other charges like registration fee,
VAT, etc. needless to say will not be subject to service tax as being
rei m bursable expenses. "



(2)

2. According

paragiaPh of

to the applicant, it appears from the above

the order that the matter was remanded for

reconsideration as to whether tfle amounts included in the sale deed

value would be subject to levy of service tax under construction

services. It is submitted that the above referred paragraph does not

reflect the decislon in the open Court and is an apparent mistake in

the face of record which needs to be rectified'

3. Learned Chartered Accountant for the appellant submits that in

paragraph 7 of S.CN (Show Cause Notice) dated 23'04'2011 and

paragraph 3'of the impugned order date'i 24'04 '2OL2; it was alleged

thattheamountsreceivedbytheappellanttowardsconstruction

under the agreements after executing the sale deeds are chargeable

toserviceTax...However,whilequantifyingthedemand,theSCNand

the Order-in-Original had erroneously included the value of sale

deeds and the reimbursements such as VAT', registration charges'

etc., as the same was not part of the allegation ln the SCN' He

submits that after the matter was remanded by the Tribunal ln its

Final Order, the learned adjudicatlng authority has expressed 'a doubt

as to whetherthe direction in the Final Order is for reconsideration

as to whether the sale deed value is also subject to service tax'

Learned Chartered Accountant therefore' prays that the Final Order

maY be modified'

4. We have gone through the application for rectification of

mistake and have perused the Final Order' We do not feel there is

any error apparent on record' The Final Order must be read as a

whole. The direction in the Final Order was neither to go beyond the

scope of the SCN nor to consider levying service tax on sale deed

20
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(3)

value.of immovable property. If the Final Order is read as a whole, it
would be clear that the matter has been remanded.for the purpose of
computing the demand of service tax after OL.O7.201O and also
reconsidering the penalty for this period and NOT to consider
levying/cha rging Service Tax on value of sale of the property. The
demand for the_ period prior to 01.07.2010 has already been .set
aside .in.the Final Order. earagraph 17 of the impugned order of the
Commissioner also indicates that the demand was only ln respect of
the service cp.htract entered 

. into .after the sale. deed has been
executed and not on the sale value oF the immovable property. This
was also reproduced in paragraph 4 of the Final Order.
5. In view of the above, we find that there is neither any error
apparent on record nor is there any direction to the Commlssioner in
the Final Order to go beyond the scope of SCN and demand service
tax on the value of transfer of immovable property. The appeal was
partly allowed up to 01.07.2010 and partly .u,ianO"O for the period
after 01.07.2010 for reconsideration of both the demand and the
penalty. The application for recufication of mistake i

dismissed. 
v,,rsLdKe rs accordingly

(Pronounced In the open court on ll _ \- hvt- )

Vede
_\qii.,ki iiiii',1 CSPY

}ii.r.fi+rr

lri x:..i.,ii{r,{

tii'; .r.i,3i. li-'i:-'.;:.l;.i
:, i:i.J:-,1 :,,r..j1".,.-.;, ,

:i...
l i:i:,:i'-- 1-.,, ',li..i: ti;ir:ri. i,

M

zoA

- sd'
11n.k. cuouo HARydl

MEMBER (ruDrcrA(i/

- sdr
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OFFICE OF THE
coMl/IISSIONER OF cUSTOMS, cENTRAL EXCISE AND SERVTCE TAX, (AppEALS.I)

7.. FIoof KENDRIYA SHULK AHAVAN OPP. L,B.STADIU[T, BASHEEREAGH
HYDERABAD.50O OO4

D ate: 27.02.201 3.

ORDER-IN-APPEAL No. 38f 2013 (Hll) S.TAX
(Passed By Dr.S.L.Meena. Connnisslonor (Appoalsll)

Thls copyls grantedtr€e of cost for the prtuate us6 ot the perEon to whom ll ls lEsuod.

2. Any assossee agOrieved by ttis order may lile En spPeal under Seclton 06 oI the
Flnance Acl, 1994 lo the Customs, ExclsE 8 Servlce Tax Appeltate Tribunat. South Zonet
Bench, 1e Floor, WTC Briilding, FKCCI Complex, K€mp Gowda Road. Eangatore-560 009.

3. Every dppeal hder the above Para (?) shall be {iled withln thros rnonihs of the dato on
which lhe srder soughl lo be appealed againsl js received by the ,ssessee. the Eoard or by lhe
Ioommi*ionerl ol Cenlral Excis€. as the cass may be.

4. The appeal, as relened lo in Para 2 above, shoutd be fitd tn S.T.5/S.T.-7 p.otorma tn
quadrupllcale; Mlhin lhree monlhs trom lhe dat6 on whlch lhe order sought to be appealed
against Is communlcated to lhe parly preledng lhe appeal and sholld be acclmpanled by fsur
cop;es each (ot which one should be a cedlned copy). o, lhe order appealed agalnsl and lh6
Orderln-Origlnal which gave rise lo lhe appeal.

5. Tl'e eppealslruuld also be accompanied by a crossed bank drafl dravyn in favour ol rhe
Asshlsnt Registrar ol the Tribuoal, drawn on a branch oI afly nom'nated publlc sector bank al
the place where the Tribunal is silualed, evidenclng paymenl ol lee prescrlbed In Secl]on 86 ot
the Acl. The lees payable are as lndorr
(a) where lhe amounl ot seNic€ tax and Interesl demanded and penalty kivied by any Cenlral

Excise Offlcer in lhe case to which Ihe appeal relales ls live lakh rupees or less, one
thousand rupess,

(0) v/here lhe amounl oI servlce tax and jnt€resl domanded and penalty levled by any Cen[al
Excise Olllcer ln the case lo which the appeal relates ls more lhan five lakh rupees bul
not exceedlng fifly lakh rupees, llve lhousand ruFees;

(c) wh€re lhe amount ol servlce lax and iolerssl demanded and penalty levied by any Cenlral
E:clse Otficer ln lhe case to whlch lhe appeal rclales ls nrore lhan litly lakh ,upees, t.n
lhousand rupees:

No lee ls payable ln lhe case of lvlemorandum o[Cross Objectlon reterred to ln Sub-Sectlon 4 ol
Section 86 ib:d.

PREAI'IBLE

6 Every applicallon made before lhe Appellale Tribuoal.

(a) ln an appealforgrant of slay or lor rsctllication ol mislake or ror any olhrr purFose:or
(b) lor resloralion of an appesl or an appllcatlon 6hall be accompanled by a l€e ol ttue

hundred rupees:
No fee is payable In 6ase ol an applicallon liled by Commissloner underthis sub-Section.

7. Altention is invited to lhe provlsions govetning these and olher relaled mallers.
conlalned in lhe C€ntral Exclss Acl. 1944 and cenlral E clss Rules,2002 and lhe Cusloms.
Excise Bnd Service Tax Appellate Tribunal (Procedute) Rul6s. 1982.

;il;
a6n.nl No : 200 / 2012 lHlllS.Tar

The subjecl appeal alons wirh stay pel;lion has been fir"atiiiEI6i^"TiilGi, 5 e-tiiET
4. 2d Floor, MG Road, Secundeerabad'500003 (hereinalter tele(ed lo as Appellants) agai st

Order-in-Origioal No.a9,/20i2-Adjn.(ST) daled 31.00 2012 passed bv lhe Additional

a\

Appeal No. 200 / 20'12 (Hll) S.TAX
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Ckcular 108 and olher circular. Howevc. in the subject order lhe discusslon is reslrkled
only !o the classlUcatton o, tn€ seavlce provlded wlrlch was not an lssue relevanl to lhe
presenl ca!e. Both lhe notice aod the Appellant arc tn consensus that lhe servico
prcvided is 'works contract services,. Hence, in such a situa on th6 reliance on Circutar
No. 128/101201GsT dated 24.00.2010 ts undesimbte and outolconte)d.

(iv)The impugned order has retied on the decision ol lhe authority on advance rultng ln lhe
cass of Hare Krl6hna Devetopers 2008 (10) S.T.R. 3S7 (A.A.R). tt ts pedlnent to nole lhe
facls ol the cas€ ars entirety dilterenl lrom ,acls ot the present case and does nol
suppod the con{enlioo ol ths adjudicifiog authorlly.

(v) They ere rendedrq works conhact service as de,ined tn Section 65 (105) (zzza) of th€
Finance Acl, 1994, it was atso accepted by lhe sublect order. Thc works conlract seMce
Is provlded ln relallon to.onstruction ot a new restden al compte,(_

(vi) Non-laxabillly ol the construction provided tor an Indjvtdual cuslomer intended for his
personalwas cla.ified by TRU vide its tElte. dated F..No. B1/G200S-TR|J. daled 27-7-
2005 during the introductlon ol the lery, therefore lhe servlce tar lb not payable on such
considerslion hom abinilio.

(vii) ThB Eoad Choular No. 1002f2009-S.1, daled 29-t-2009 stales lhat the conslruclion for
personaluse ol lhe customer talts l4ithin the ambll ot exctusion portion of lhe delidition ol
the 1€sidenllal compler' 6s defined u/s 6S(S1a) ol tho Ftnance Act. tg94 and
accordinglyno servlce lax is payable oo such lransacuon.

(\riil)Ths clarlncafun provided abovB ls that in lhs uhder menlioned two Ecanado service tax
ls nol payable, (a) For servlce provlded unltl lhe sat€ dEed has been executed to the
ulthate own€r and (b) Fors€.vtce provtded by en(edng lnto construcflon agreehenl $ith
such ulllmato owner, who recelves tho conslrucled flal for hls personal rrse.

(ir) The flrst clarlllcsilon psrlelns to conslderatton recalvod for construc on In lhe sai6 daed
porlion. The Eecond cladllcellon perlalns lo conslructlon ln lhe construclion agreement
porllon. Thercfore the clarillcetion ls appticabte to them lbld afld with the sbov€ €xcluston
lrom lhe delinitlofl, no service tax is payable al all lor the conslderation penainhg lo
conslruclion service provlded for ils cuslomor and accordingly the SCN Is void atrinito.

(x) Assumlng bul nol admlLling lhat the personal use ground tails, they erc not liablE to pay
servlce lax ln as much as the demand raised for lhe period prior to the dalE ot the
explanatlon is inserled. Ths explanalion ls inserted with effectjve lrom 01.07.2010 Ult
the demand raised in the inslant case is lor the period 08.05.2d10 and theretore the

demand ralsed ls bad h law. ln lhe clarlfication issued by board TRU ilde O.O.F No.

334/1/2010-TRU dated 26.02.2010 il was slated thal ln order lo brino parity ln lax
lrealmenlamong difierent practlces, lhE sald explaflallon ofthe sdme being prcspectlve

and also clarines ltral lhe lransaction bclw€en the builder snd buyer oI thc [at Is not

laxable until the assenl was given lo lhe bill. Hence lhis shows thal lhe lra^ssction il
queslion 13 nol liablo lo seryice tax forlhe pedod prior lo 01.07.20'10.

(xl) Further Noti(calion No. 36/2010-5T daled 28.06.2010 and Ckft,l No. D.O.F.

334O3201o-TRU datod 01.07.2010 erempls advances recelved pdor lo 01.07.2010.

this ilsell indicales that the liability ol seruice lax has been trlggcred for lho conslluclion

service provided alter 01.07.2010 Bnd not prior lo lhsl honce lhere ls no llabllily of

service tax during lhe pedod ol the subjecl nollce. Ths Trade nollc€ F.No

VGN(30)80,/Trade Notlce/1o/Puns deled 15.02.2011 lEsued by Pune Commlssionsrat€.

has specllically clarlfled lhat no seNlc€ lax ls payable by th6 bullder Prlor to 01 07.2010

and arnounts received p ot to lhat lE also exempled. Slnce pad ofthe Pedod ln lha lssue

Involved is p.lor lo such dale lhe order 10 lhal €xtent has lo be set aside. Relled h lhe

case of lMohtlsham Compleres (P) Ltd. vs CCE, Mangalore 201'l (021) STR o5s1 Td.-

Bang slatlng lhal lho explenatlon lnsetled lo Section 65(1osxzzzh) korr 01.07.2010 is

prospecllve lfl nalure and nol retlospeclive and in lha cass ol Ambika Painls PIy I
Hardware Slore vs Commlssloner ol Cenlral Excise, Bhopal 2012 (27) STR 71 (Iri-Del)'

(xii) They nted lh6 Nil relutns lor all lhe pe ods. slnc€ lhev believed lhal the aclivilv carled

out was not a taxable service and therelote not leviable lo service tax However. lhey

ilr
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{bl '?esldonllal uoll,,means a sh0te house or a stnstc aparrmcnt tnrendcd tor
t,se as a pl.co otresldonccj

Soctlon 6s (105) (zrzh, of ths Flnancs Acr,l994 ,laxabte 
service. means any service

provided or lo b6 provlded to any person, by any othsr person, h retation to construclion

Explanallon. -Fot the p0rposes ol lhls sub-claus€, construction ol a complex whtch is
lnlended for sale, lrholty or par[y. by a builder or any person authorised by the builder
beloe. during or altea conslrucllon (excepl ln cases for whlch no sum ls received lrom or
on behall of the prospective buyer by the builder or a person aulhodsed by lhe buildBr
betors lha granl of complelion cerlificato by tbe authority competenl lo lssuE such
cerlilicale under a.y law tor the lime betng ln force) shall be d€emed to be s€Nice
provided by lh6 buitdcr to the buyel

Scctlon 65 (1051 (zzzzal of the Flnanc€ Act,t994: Taxabto S€rvice under Works
Conlract means lo, any person, by any olher person in relation lo lhe execrrllon o, a
work3 conlracl, 6xcludlng works conlract ln respecl oI roads. akpo(s. railways, kansporl
lerminals, brldg6s. tunnets and dams.
Explanallon. - For lhe purposes ot this sub-clause, ',works contract,, means s
contlact whercln, -
(i) transfsa ol Eop€rty tn goods lnvolved ln the execulton of such contract ts
Ievlabl6 to lar ss sal6 otgoods. and

0l) such cor (acl ls for lh6 purposes ol carylng oul, -(a) 
-; 

or
(b) --: or
(6) constnrctlor of a nsw rcsldontlat comptex or. par hor€of; or

7.1. The lmpugned order has arisen oul of the pertodtcat dsmands issued lor subsequent
period iiom Jan,09 to Oec.zoOS whlch was decidsd tn favour ol rcvenue in OtA No.B/2011(HlD
S.Tax dl 31.1.2011. AB per lhe above statutory provislons, lhe appelants are tiabte Io pay
service lax on the crnslruction of residentjal complex underlaken by them since ths above
menlioned definltion of Residentiat Comptex service squarely appticabte and no Exemplion
whalsoev€r can b6 attowed tor such conslruclton acltvly 6s il ts hot meant tor ser usc and
.'laxaua slwlce' means any lervire provtded or to bs prolided to any person. by any olher
person, in rElatlon lo conslruclton ot comptex. Il ls obssrved (rom the r.cords t;at the
appellanls had peld seMcs tax on lhe amounts aurlbutabte to ths vatus recetved by lhem over
and above the salo de€d values till Dec.2OoB under Wo*s Conkact Servlce during lhe
impugned period In resp€ct ol co0slruction acflvity undertaken by them End nol paid sewlJe lax
for lhe period kom January 201 0 to December 2Ol I under the pretcxt lhat ther e is no servtco
tax liabllily on lhe service rendered by them tn vlsw ol lhe Board,s Clrcutar No.1O8/02,/2OO9.ST
d1.2S.01.2009. Thereby. fi ls evtdent that the appo ants had not petd servtcc tax on the amount
perlaining to lhe sale deed lilt Decernber 2O0B and paid servlce tax only on lie part of amounts
recelved lowards construction agreemenls entered wjlh thetr customers. Frrrthsr, ls atso
observed lhal tha appottants had colecled total valus ot ths independent houses trom th€
customers and entered lnlo sale deed agreements and ccnstruclion agreemeots simullaneously
and pajd seNlce tax amounl Io the departmenl on the value srcludiog the value oI sale dee;
and nol pald any seMce lax tor the period Jenua.y 2010 lo December 201j. From th€se two
agreements, Is evrdent thal conskucrion oI nar is not yer compreled ro rrear it as a sare ot flal.
Board'E gkc(lar N'.1OA1O2/2OO7-ST dated 2S.0t.2009 states thal "t( is onty a cr the
col,,plelion of construc on and tutt pqrnrcnt of the agr.ad sunt r/ral a sare dce., ,s
executecl and only then the ovhctshtp of tha propeny gets :ranslened to the u tmateo$her. Thcrctorc, any seNtce providec! by such settu ln connectton wfih the

.\L1



cotslructlon ot rasidcntiat conrytex ti tha execution ot such sate deed \!ou!.t be h the
nature of 'self-seryice' consequenty would not zt\act savtca tax.,, impties that three
conditions should be salisfied ,or nol atkacting service la,( (t) conskuction should be compleled.
(ll) lullpaymeot o, ths agreed sum should be pald, end (iil) sate deed shoutd b6 executed for lhe
rullvalue ol ths resldenlial untt. ln ths pr€sent appeltant, case, lhough fufi peyments w6le mado
consltuction was nol complel€ end sale deed was e)eculed for parl amounl o, lhe tolal
conslderallon. As suct. the appellants are not covered by lhe sttuallon explsjned in the
Boad's ckdrlar reterred to Bbove. tn vlewot thts posfion,lhe appelanls, argumeht lhei thay are
covered by lhe impugned Board s Circular is without afly basls.

I Wi{h r€gard to demand ot service lax and imposillon of penaltles. ll ls p8runonl lo

examina lhe relevanl slalutory provlslons as rcproduced below:

7-2 Board has also clarttied tn the Eaid ct.cutar that . ,, (rrc utlJmate owncr edterc lnto a
contact tor construcuod ot a restdan at conrytox wtth a pro ote.t bu dct / devetop.r.
who hhnself provldas sfrytce ot desig\ ptnnntng dnd const c[on: and aftor such
construction the ultimate ownet recotves such property tot ttls personat usc, tlren such
actlvlty would not be sublected to seNlce tax, becaose thts case would talt under the
excluslon Frovlded ln the de|lnl\on o? ,estdental co pta\.,' Exctuslon ctsuse woutd apply
lo the'complex as a whole, and not lo Indivlduat r€sldential un s. ln olherwords. Il lhe entire
residenlial complex is m€aflt ,or ose by one person lhen Il gels excluded kom the deltnillon ol
lesidenllal complex". For example, lr,BHEL, gets thelr resldenual colony (having more than 12
unlt!) lor lheir employees conslructed irom a hrllder or Incofie Tax Oepartmefll gels lhel,
resldenllalcolony constructed lrom a bullder, Ihen such conslruc[on would nol attracl service
lax. However. thls exclusion does not appty lo lndiyidual resldential lJnits as ln lhe inslant case.
ln other wo.ds, i, a builder conslrucb rEsldenttat complex and se s lhe restdanliat untrs b
number ol lndivlduals under "two agreement systom, viz., 6al€ deed and conslruc(on
agreemenl as ln lhe lnstant cases. lhen. even lhough such lndlviduat unlt ls lor pErsonal use ot
lhal cusiomer. slill the servlce lax ls tiabte to be pald. As stalgd sbovs, "entke contptex as a
whole" meanl for uss by one pErson ls under 'exctuston, clausg and nol lh€ .lndtvtdu3l

rosidenlial un{|. Secondly. each "constructton agreement., wtth lhB customer is a ,,works

contmcl" lndependenl oI lhe agreemeni enlered, wilh another customer. Theretore. te
contenlions ol ths appellants on this count cannol be aqreed.

7.3. ln view ol the abov€, I flnd no merits or force In lhe grounds and conten ons submi[ed
by lhe appellanls and the cas€ laws .elled aro also nol helptul lo lhem. ln this regard, I concur
wilh lhe findings made ln the impugned oder by lhe lower aulhority.

L lfind thal lhe lower authorily has recorded that c?nvat credit can betaken in lhe sliength
ol valid docurnenls on ellglble capltal goods and inpul selices. lhe assesses has lo lake lhe
credil ln Bccordance with lhe Rules, the deparlment is nol obliged lo delermlne thek ccnval
credit elgiblieity while demanding servcel lax on lhe taxable services sccoadingly lhek
conlentlon does nol have substancs.l do agreewith the findlng o,lhs lower authorily.

SECTION 73, Rocovsry ot saNIc€ tax nol levled or pald or shortlcvled or short_

pa,d o. crlonsously rolundod. -
(1) where any ssrvice lax has not been levled oI paid or has been shortlevied or shorl'

pald or effoneously relunded, {Cenkal Excise Olllcerl may, viilhin one year from lhe

retovant dats, servo nolice on ths person chatgeable !,$th the servic€ lax which has nol

been levled or pald or which has been shorl_levied or shorl_paid or the person lo whom

such tax relufld haB erroneously b€en made. requiring hlm lo sholY c€use why he should

nol pay lhe amount specilled in lhe nollce :

Provided lhal where any service tar has not been levled o' paid or has bean shorl_

levied or shod'paid or efioneously relunded by reason ol-

\:l-
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'11. Wth regard lo lhe quantificalion of servlce tax. it ls obserued lhat the lower aulhority yide

para 22 of lhe lmpusned order. had held thal nellher they submltted that VAT amoufll has also

been lncluded in lhe gross amounl nor lhey had fumished belore him afly evidenc6 thal they

had pEld VAT- However, the appellanls had submltled lhal there is mislake ln quanlification ol
service denrand fo. the Iwo peiods viz tronr Jan,2010 lo Dec.2010 the seNlce lax to be

quantilied on lhe valua of Rs.5,02,32.0001 bul flol Rs.8.50,27,000/- end slmilarly lor the period

Jan,1'l lo Dec,11, Ihe service lax be qunnlifi€d on lhe value of Rs. Rs.5.40,40.637. They also

contested lhal an amount Rs.7,45.5241w8s paid on 4-6.2011 6nd disclosed ln he ST-3 r€lurns

Iiled lor the period and ns.14,50.0001 was paid vide Challan dated 9.02.2012. Theelore, lhe

lower authorily ls dirccled to asce.laln lhe laclualposition lo re-quanlily the se ice tax payable

(eile. deducling lhe service tai pald if thek claim ls conect) and extend the benefit il they arc

lound otheMise eligible tor lhe same and an opporlunity ol personal hea.lng may be given lo

the appellanls belore this tmiled matter is decided.

12. With rcgard lo imposilion ot penally under Secllon 76 ol F4.1994 they are llable for

impositlon of penalty 6s imposed by lhe lower authorlly however. lhe penelty Is lo be reduced to

Rs.1oo from Rs.200 wlth effecl lrom 8.4.2011. thus the penalty lmposed under Secllon 76 ls

modilied to lhe above erlent. w]lh reglrd lo lmposlllon ot pe$alty under 77 oI FA. 1994 by lhe

loweraulho ty as penaltyunder Sectlon 76 has been lmposed there ls no need of penalty under

Seclion 77. The impugned ordsr passed by lhe lower aulhority ls nrodifled lo the above exLerrl'

\

accept.hle. The.6 should heve cogent reasons as lo what marle lo bonalidety betieve that {hey
wete nol nable to pay servlce lax on such.detrayed amounls. Thls reason is not reasonabte
cause lor etkactlnq watver ol pefla y under Section B0 of the Fhance Act,19g4. The scope and
,mbil o[ exp,esslon' reasonable cause' has been well explalned in a case undet the lncome
Tax Acl. 'Reasonablo causo can bs 6atd to lro cause whtch prevcnts a mafl o[ average
Intelllgenco and ordlnary prudence, acthtg under normal ckcumstancos, wtthoul
negllgonco or lnactlon or want ol bonattdes as hetd ln the case ol Azedl Eachao Andolan
Vs. Union oflndla 2001 (116) Taxman 249/252 tTR471 (OethD. Further, lt ls evtdent rrom lhe
record thal lhe Appetlanls had not shown lho larabte amounls In lh6k sT 3 returns liled with the .
deparlmenl du'ing January 2009 lo Decomber 200S oven though lhey rsceived taxabte
amo$ls lrom lhelr customers and not pald servlce taJ( on such laxable amounts as ,equlred
tnder Wo*s Conlracl (Composillon Scheme tor pay,nent of Sefllce Tax) Rirles,zooT and lhts
fact came lo the knowledge ofth€ depa(ment atter conduc(ng inves(ga(on Into theh activiues.
ln lhis regard, it can bs noliced kom the records ot thjs case rhat lhe Bpp€ ants vide lheir letler
d|.08.7.2009 replied to the dcpartmenls telter for non-{iling ot ST3 returns for Har year ending
31.3.200S lhat lhey were not .equked to pay service lax on the construclion activily unctertaken
by them in lhe lighl of Hon'ble Gauhall High Courl'E decislon ln the case of Magus Construcltoo
(P) Lld - 2008 (11) STR 225 {cau) and Board's Circutar No.10B/0Z2OO9-ST dt. 29.01.2009, but
lhe deparlmenl had issued slbject show cause nolice not accepting their contehtion.
Therelore. lt is evidenl on re.ord lhal lhsk bonafido betief foi noo-paymenl ol service tax ls
delsaled. Furlher lh€ cass law clted in lheir telter ts distinguished by the Honbte punjab &
Haryana High Court s docision in the case ol c.S. Promolers Vs. Union ot lndia reporled In
2011(21) SIR 10 (P & H) as detailed In para 0.4 Eupra. Thus, they had not paid sErvtce tax on
lhe laxable amounis recelved from lhek customers wlth en lnlenllon to avoid /evado payment o{
lax contrary lo lhe slatulory provisions. Adherlng lo the ralio ot lhe above decision, there is
nothing on r€cord to show lhat th€ Appollants were prevented by reasonabls c€use lor non-
pry,nent ol servlce lax lo enlitle them tor granl walver ol penalty under Sectlon BO ot the
Finance Acl,lgg4. lt should be kepl in mind lhat undsr Sectlon 80 ol lhe Flnancg Act,1gg4,
where lhe person / assessee succeeds ln provlng reasonablo caus6 {or [aihlre lo pay servlce
tax , penalty may be walved altogelhsr. But such ls not the situallon ln the lnslant .ase. The
Appellants had nol proved reasonable cause lor non-payment ol ssrvlce lax as required under
Sectlon 80 ol lhe FInBflce Acl,1g94 lo as huch as thls ls not th€ fllst lnslance but Il ls a case ol
repetillon ol detaull. Considering the gravi(y ot the oflence, I hold lhst lhek case Is nol a lit case
forwalver ol penally underSeclion 80 olthe Flnance Acl,lS94.



l0

13. The appea,is disposed o, in above terms.

To,

4-,.t,
(Dr.S.L.M6ona !

"*"";fl E:",",1'"','ll$Xii,.l"#,.",""

l. M/s.Atpin€ Estate..

.5-4- ta7B & 4, 2d Ftont
Mmoad, Sedrndeerabad-soooo3

:"#:;1T,'#?:."*''ssroner of servic€ rar. Hyderebad.l commissronercre.

iJffj: 
co'nmlssloner, c{,srohs, cenral Excrr. I se.vrce Tar, Hyderabad 2006,copy to.'

,1*',j;;";'o"*"'' t'sroms. cenrrar Elcrso E servtce Tax. gyaersbaa-I 
commrssronerare.

i;,,".11';i,,",##;i;*I;:l,trjl:?l";Ifl;.;;,.,:ilffi 
::J;: *,.,.,un,,u^,
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3nqirif q;I +,Iqf"rq
CISD, CUSTOMS AND SERVICE TAX
:fl;+tFerrs rts
:: L.B,STADIUIVI ROAD

I]E H ::',IIYDEIIAB -500 004AD
EONIi o: isriqo x3 I 198 & r NO! +9I-40-232I 16ss

Adjn(sr pC.Cr.X &
ate:3 .oa.2072

Adjn(s1')A
OR No.62l2o11
OR No.s1/2O 12 c

:(Passed b Shri Malies arl,rAddltional Comm 15S1 ner, Service Tax)

o

is granted of char
d.

RDD'i RINO INAL, l,rO.f 9/2O12-Ailjn ST )ADq
R.S.

I

fffis+rtfrc1. ,
Icoov

r ssllh

{fr &.n
PRDAMBLII

Or t
qrtt EEqT rqt.qE sfr'fu{r
he private use of the

t r:ni"
person to whom it. is

gktd 6{

aled agair-rst must

J
I

rJ*u

2

i

i dnt uqm
1...1--- o.*c._ -rl.)llqYl liulq 4)

F+o.sFrftqq

fu outw

qr(I 
i85

fi-{iil
?s..frrE

* rftacowii reffi:ct ,

'r;oo ooa # orr+ .into

19 a * oia,in dttRro t g$rIrfr( r] C( s-{R
61 srfu * *a 5@r(rq

sIw
mrqf-,fi
ro-tlt r

z d Hi'r str.4 {tBqrr qqfirgn

Under Sec
i

.85 of the ance Act, as amqnded, any Personaggrieved by this ordel c411 prefer an aopeal three months from the dateof communication of {erldecl s I ol'I to .the Cominissioner (Appeals),Hqrs., Office, 7g floor, um Road, Basfgiibagh,iHyderabad - 500 004

100d
;ffii,i

i such or
I,.B,Stadi

.. 
^, _*rnr.ul A +1,m,ig,$igff 10d8, +i dr #qr,ft qfi.d sr{.c{.ff-4 t A *(*.-. *isi "f-{ nqfRd q-dft + l3l3tm * h.+ *eq | , '

l;-li:1.'
An appeal r-lnderi Sec.85 to the. iommis jionbi (Appeals) shall be made inform ST-4 and shfi beiibrlfied in the prescribja nia.*...lr-*;'

4. 
^ 

g,r-.9-n 
",{ 

E 4 .r{ 0r+o otftR,tt sqd fr qTff ilRc o?R. us& uq R.s totq
qT rTBrr A- Enqrs orqtdr frior r& * siftT q-6 fi ff dn i d #ft srfrc,

_l

. The form_ofrappdal in Forizr:No: ST-d shall be nlea in:auptcate and shall
be accompanied by. a c?py bf the dec,sion or tl.re order "fpel.a otrih"i. - - 

-*'
:I

o. ^ eift-o q( .Sh ftn $lu ur 
-or$ri 

A F*ru ui+".d * A h srr .3ntrr d. sR q( fi
ngfu.iTc +.sIffi-dl@.rucwi,qttr"c i :

:l
1'hc appeal as well as the copy df the dcoision or order appe
be affixed with cour[ fe[ sdamp +f the zipbropriate amount.

I,l
I'.
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OR No.6220t I tr( DC&5I 0 I 2-Adj n(sT)ADC

Stb: Service Tax - Offence
, PaYment of Service

- Regarding.

ust M/s. Alpine Estates .- Non
seryices renderecl r OIO parsserl

I

lripase ag{i
f .taxabtgj:l

500 003 {l
in provld'i ntract serrjjce. M/s

s, q-.4-1
rredias

BTlsM/ s. Alpine Estate &
!:

4, It-Ierelnafter ibfe Paramountng works co
partnership firm ,arid got the s regis

Floor, MG Road, Se
assessee , in jshort
Alpine trstatds is
tered with ttle de

cunderabad
J are engaged
a registered

partment lorPaymenq of service taxiwith STC NFA525OFSTO01.
msglve
No.JAA

I;""n#;*^liji""u;i:tj";:*l:!ere.d with tr:e serwice tax desairment and nor

;:x:ry:"n*u:ttr{Ht{::,!rr?},ixl:f }i{{fl'}-"fef ija s in gr e i,. r il. ;;,,";. r) :"iili:*}.i, lfJ;,f, lj:;,.u.",, 
* r """ " " 

J".," r.Ii,'
: j tat plot No:3_g_27/1,

Page 2 of 12
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B. As per tl-re f,efinii:ion of , Rbsidantidl Cojplex,, frovided under Section
65(91 a) .of tl:e Financi Act 1994, it consijtutes-a.ry on. rno.e of faciliiics or
services . such as 'parl(r lift, parl<ing spacb, ctlmmnnity hall, common water
supply or etflueirt treatment Syste m. The subjecl venture of M1s Alpine Estates
qualifies to be a residehtid Cori-rplex as it c-ontains more than 1i resiclential

Page 3 of 12
B"Q

- .; o.t.o. No.4il20 r 2_Adin(STtADC
OR No.6220 I I -Adjr(ST)ADC & 5 l/20 I 2-Adjrr(sT)ADC

:

Mallapur old Yilage, pppal Mandal, RR District and received amount fromcustomers lowards sale of,land and agreement of construction of 102 houses
lor the said period. Fuither-, it is foun? that ihey have not trted ST-3 retumsfor the said period. I



(i) an
tl-rbusand bne hundred thirteen on including cess

amount of Rs.35Og t 1g tlpegs Thirty , five lakhs three
ould not be
ection (l) of

/. (

demanded on flre wotlrs pontract se lce undei the Sub-
i)

e ction Z3 of .re Finalce.Act 199_4 the period fiom uary 20 10to Dece111ber 2010; and

rv
t:
tor

(ii)

[H:"s J:,i:"i ff'.lb,f # i:ru n fi B ff 
or rn ! d ema n d en a t (i ) abo ve

Penalty shoulcl not beiimposed on theln u.,d.. S""tlo., 77 ot the

(iii)

iPage 4 ot 12
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OR No.62120
l2-Adjn(ST)ADC



2-
oRNo.d2

I

i

/2011-AdiI(ST)AD & 5 U2012-Adjn(sT)ADc

Finance Act 19:94 for.the contraventibn of Rules and provisions of the

Finance Act,1994 '; 
.and

(iv), Penalty shoul{ not be imposed on tlrem under Section 76 of the

Finance Act 1994.

pirposes of
inteided for
bi ihe build
hiCt no srtnr

this su[2-Plouse, the porLstl1l ction of a
sale, whplLy orp a, ba ci build.er or
elr bbJorb, d,uring ol sfter cons tructiot'L

is receieed fi:ont r:on behalf of the
on authoiz.etl bY tfue builder

a

.buildbr

gng the. tifi.biilder

or
l1 compelent to issueon ce rtilca! aLLtho tA

lqLt Iot e bbing i.in Ioipe) shall be

touide4 bg tle to the biger,

(iii)
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Manager
Accountan
submissions made in.
following

J
pending

to

with
the

.ln,
notice

1

the(i)
Finance Act,

and

'relation
(zzzh\, a

bear

before
such

rLeu)
For

for
bg

t5

(ii)

ta

ef propertY



OR No.621201
o
It

D
DC & 5i 012-Adjn(si;aoc'l

{s{{{*g;x**,txtx*r,;n
(i

(v)

(ri)

(vii)

(viii)

I.

Page 6 of 12

*E:



q
o d

ORN 62120 I 1-Adjr1(ST)ADC & 5 l/20 l2-Adj[(sT)ADC

(ix)

(x)

(xi)

Rs.211.55ilakhs taxes and other cirarges which -shall not be

leviable to lservice tax. An amount of Rs'582'32 Lakhs has only
t""., ."""iu"a towards Conqtruction agreement"Therefore'

^"."",inn 
t"t not aclmitting, service fax if an3 is payable should

t"-L"i"a= d"fy "n ar4ount of Rs'582'32 and ir-rot on the eutire

amottnt aslenvisaged irr the nolice'

der Section 77 for failure to subrnit
as they haverfiled theil ha1f-yeailY
d period. (CoPY oflilre St-3 returns
s count should beiset-adide.

(xiii)

.ri
woticeL furiher. sLlbmits that *heie ti-re interpretation of law is

;;J;h;;ffi p.;"i"i."" cdnriot be iinvoked' Also in the case of

;&;.:';C.-K;u bisineeirrrs'co' Ltd' [2008] 14 s|r 4.17 (Neu

;fir"i'c;ii;iit -.n4u-" tt.ia t-nau ''n ls settted position that uhen

iil* ii a*ilie ii-int"rpretation of prouision of lanu' the penat

;;;;;J;; 1,ii,',,',it'lbc iivotced' rherehre' the .cornmissiotrcr
iiri.aiii iintg s"tt o"iae ini penattv'" Flence lenaltv is ,ot

il

(xiv)

36

Even a

when

su

Odsso

that mensrea is an
Courl in the case

discretion of the
of 'the

the
be

breach bf
.a bona

an order
1S

rsill r:.ot
octed

PeDalty

io Ue
statutory
exercised

circirmstances.
competent

impose penal\l,
the
the

of
be

to

ACt

ori

,to 'not mairner Sresbribed bY the,I

(xii)
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OR No.6212 0l I

applicable in the
.as to applicabilih]-
taw has very muJI.,

n( &st 012-Adjn(sT)ADCDC

tant i:ase whqre tltere have, been confusionsservice tax, classifica tion of servi ce etc, andeet unsettled

he demancl
1s. 10t2o 10
vicle OIA

slon of le

D.lto SCN No. & clate
Ire d coverecl1 rce Tax

ndedaDgmJan
Dece

,,2010. to
r 207

Rs.32 ,03 ,173 / _

20 I i to
ber 02

Jan
D Rs,4 ,495/_
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I.O 4912 n

16. Acimittedly, the assessie has rixecuted a residential complex

ploja"t n"uing more tliiSn 12 flais and layout of the project was approved by the

:t',;;;il.;i;i.s. .rherLfori, it-," p.o.,".i 
"u.tisfies 

tle deli'ritio. of 'residential

complex' as defined in the statr-rtc'

OR N0.621201 I-Adjrr(sT)A Dc & 512012-Adjn(s'r)ADC

Various flats have .been sold bY them ta various customers in two
t7
staLes. First, theY havi exccu ted h 'sale deed' at semi.{inished stage bY which

tl-re ownershiP:of . thei senii-fin d flats was transferred to the custorner'

ApPropriate stamP dqtY on sale deed va1ue. NP service tax beeilwas

^it ".
in the' light of Board 's Cirdular dated

dimanded on
ale deed, thdy have entbred irito alother

29:Ol.2OO9.
combletion of the said fldts 'and ithe servlce

agreement
tax demand

I r

; 
Aduance Ruling (sir.uict toq) - iorks Co.ntract seritice - Sale of ptots to ProsPectioe

' btuers and conitittctiotl.?/f '"t-lilJltiit 
units 'rinder wot ksi contract - Applicant

', TiiiJi#i1"i,i;;;;"i;; ;i";;1i'i t^i"s"ba *.orrcs co'ltract is for construction

\ of indiuidual lre"i4untiot"urti-f,ni-'."oi 1""' tesidefttio,tt' "nniolex 
- condition on

. transfer of pr'gperts i" g,ilii" ti'iiait-L'"ol"p irut sali$Jied'' Rc cords indicating'

constiuction dJ at .Ieast 
'ii\eeiiiitl't 

unitsl urith. comm oi facililies o'nQ same

' couered und.ei \'eiidenliat io'iplex' as per broiisions - orlcs contract not Jor
'Jl;!,'i"iti"x l"J"t.,i-ti'i{"f it;iiii'nin f""itui"i.a:oh - Inpusndd activits

couered undet woau coiitiiit 
"iJiii" 

' s..Lto* 65(91.a), 65!1 ofi)(zzzza) qnd .96D

Z\"iiii"ii l;i,';;,4': I"d;i;;'r'o"'"'ia"itr u';'ush iuorris contract haDe to be

vieuted as parts ()J " 'i"iii["t*"iiA'"* 
*thr4 t'hoi as stand alone house'

lparas 1,6,7,8 I '

In view of the albove, l tiold tlrat' the impugned, activi|y is classilrable

under Work Coitmct $grvice''

aitted,that cornposite;scl-reme is not tnandatory and

servicc tax can be paidr uitd:t ;ili;t ;A ; iJ 
""""pr 

ta thal comoosite scheme is

oplional. Tncy have "qt 
tu;;itl|; thl'i"'Ji"lr *"terial coit supported bv

;:.,;;;;,;;,.,i-a"t'"t' it'' tr'"^"'["t"tt "i 
which' the clernand o[ servicc Tax on

thc fitll amount wiurout "", t"t-i"tttf "'dcriuction 
o[ material cost would have

been very harsh on th"'"] i;'i;i;';;"ltdtop' ihe calcttlation of scrvice tax

ent.

l'Eige 9 oi 12
'3v

to this
the

name 1S

a
cailed,
staSe of'
it clearlY
classifica.tion

rispectiue
descibes

t9. Reliance is
in the cade .

(A.A

it tq

the

the the on Advance
S.T.R. 357



ORDDR
(al In respect of

23.o4.aol 1.
shgw cause notice O.R.No.6 2011-Adjn.(ST) 

darerj
(i) D".p6161 o1

period January 201
sectior-r

service tax

(2) .of s
0to

(inc
December,
luding Cess

2010
)of

ls
03
breby confirrnecl

uncler sub t.he

Secunderabad.
ection 73 of

2:/
.l

1

M/s.Atpine Estates,

Page 10 ot 12

Irlnance Act, 1994 against



O.t.O. No.49120 l2-Adin(sT)ADC
OR No.62i20l I -Adjn(ST)ADC & 5ll2012-Adjn(sT)ADC

I demand ii'rterest on the seivice tax demanded at (i) above, under
section 75'of Finance Act, 19921, at the appropriate late, from
M / s.Alpinq trstates, Secunderabad;

(ii)

(iii)

(iv)

(v) e showi . cause
.04:201I is accoi

dotice issu'ed vide O,R'No.62/2O11 dated
gly disposed off.'h213

I

\-/ (b)

I

In lespect. o[ sho*
24.A4.2012. I

I

demand o[ service(vi)

(i")

(x)

/ s. Alpin
5-4-7a7 / 3
MG Road,

Copy submi
(i)

ause n
i

otice O.R.N6.51/2012-Adjn.(ST) dated

(i/ c Cess) of Rs.48,33 49 / - ior the period

Jan. 201 1 to Dec.2 1 is hereby con fi me sub section (2)

of Section
Estatel, Segundera ad,

vii) I demdnd iilterest
sectlon /J of Fin

Finance Act, 1994 against M/ s M/ s.Alpine
1

C

the service tax (emanded at (i) above, under
e Act, 1994, at the appropriate rate, from

M/ s.AlpinelEstates, S

r (viii) I irapos e a penalty Rs.200/- pqr day or 2Yo of such servicc tax
per mohth whichev r is higher, for ithe period oi default till the date
of paymen! of Servi Tax under Seqtion.T6 of Finance Act, 7994,

Secunderabad. However, the total amounton M/s.Alpine Estates,
of penal.fy'ipiryable in:
service tax payAble.,i

e Es.l-.tes,
& 4, ",..jrd
Secnnd€ia

terms of sLction 76 shall not exceed the

I impo;se a'penalty oi Rs.1,0O0/- rinder Section 77 of the Finance

rne sd
x (oRl
off. i

vide c.No.lv/ 16 | 62l2ol2-s."lax Gr
24.O4.2012 is aicordingly disposed

I

ow cause notices lssued
NO 51/2012-ST) dated '

n

tted tor ', " :

the Commissioner,l
I Iyderabad-lll Comrr{i. ,,r ., ri.lll

Er--
AD NA, CO MISSIONER

Floor,
bail - 500 003 (By REGD POST ACI( DUD)

'CusLoms, Central Excise & Service Tax,

issloner6.te, IJYdelabad

I Page 11 o[ 12 !o
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oR No.621201 & 012-Adjn(ST)ADC

l

(-opy to

(ii)'

....i
tru

,

l

(iv)
I

t.

tv) i

t.
(vi)

-(Through rhe Si.rierintendent, Refiew t rriir,.r.,at, Service Tax)

I

'i
I

i

I

!

.j

.'1,.

l.

\t
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Tax, Hyderabad_II

:

Tax, Hyderatracl{I

& Service 1.^,,
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An"zrrue-fr

:s!ri-
r11

-.:,'?r''

rll Jn {rF6, ii{Tq siqr( alirF a rlol rr :n 5m a ainftru

orricr or ttticout.tlsstoNrh oi cusroms, celruL ExclsEa sEnvlcE TAx

' trtrqrq tl rrrlr'rrq HYDEnAFAAo Il CoMMISSIoNERATE

t t -:-., :r, t 'i,, rtrarn'I EsrE rrqcr ts ftE{:: t(rflq - 'l

stieti.rt't t'les.qtlron'Ens:: RED llll L:Jii tlYDliRAIlAl)' 'l

-.i 

-. 

-.

ori n.,-iO1/ZO!, - onter ladrti. c-"rlmr'l
c,ro' wl16/ !3j-l?-qf a-,qT!]l!i!'4
il

: sllo\\'C,(usc t{oTlcli

s;t:. sofllci,.TBt(- Notr Parm6nt ofsnislc' tox or tlxdbl' !!rvl'eB
'T' .'.,iii-,iii, "1"'eipiii 

e"t;t"" - r"u! otEho'.' c!u.o t{oucc
' . ncg,tdlns.

lr/'. Atfln. Ettrt.ri g6'4-18?/3+4, lt rroor, solam MnEslon' ItlO

RoA(t, socu;d.;&Ldd:5oo o03 (hcrc'ln-ofler rtftrrc(l !s ' AlPlno ' or thc

***.,1"r'r, Il,F d(ld arsti$Ec ls rcsiskrcd l'urtncrsl)lp Iinn and 8or

rlirrlsrlw:s r.Bislcr l wlth lhc ultrt{Incnt \'ktc 6crvlcc Td' Rcglsttrtloo

Ii'mber A.ANFA625oFsToo1.'

2, sho$.cr\sr li,rlii.c lldij HoPoR No. 82/2d ro'AdlnlETl dt: l6'6 2010

rrRs issir.d [or Ihc F(ri l trolr aloEurry 2oo9 to Dccomlrcr 2oo9 Ior ar

nnnnurt ot R! 31,1o,377l' lncl(r(tkrg cllsEs rlrrd lh( carrlc has bc'o

uigtarl,t"a' an(l ('urrrrmecl nhle ordsr- lrr' o rishral No:44r'20ro-aT dL'

r!.ro.ioro. l\rrlhor, thc risccssac li.rs gorru ull rLPPrral otrd tht somc has b'cn

(lisrrisx(l vklc,oIA No.o8/2o11tB'lll dt' 3l'I'2o11 bI thu Commlssioncr

(ippeall, llydcrslrttd \noth€r shorv crtrsc \trri issued vnl': oR 110'62/201'

Adltr lETf ilt. 23.4.2011 for ibc lurlod trom ''llrrlnrv 2oIO to D'colulicr

.2b1o. ,Th( prlscrrl t1.(ice is Isxtlcd ln.slrlucl [o Lhc calnc tor tlLc icriod frr'In

jonuoty aorr to licccml,cr 20l1'ri
3. A{ E.(rt ri.,u ir," n",nl*, lhc assccs!:( cnltre(l lt)lo ll a sale d"d for s&lc

of rridivld:rl porti(,rr ni ltrrxl l(gelttcr \vi!h 6ctti lioislxxl Porl'iorl ofthc na! uld :!l

.lrr agrcenrcnt frrr ,rrrrsrrlitlo,r, nlth thtir trstonr.rs on cxccution oI the sale

.,

Dr.24.04,2012
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(llt Ntr. 5l/llrll-\illr' -ti I l,\l)t l
(.Ntr. I\'/l (l/21,1:-(ir-X

(vATl or sqtc!, Tax t'eld on lrarrster of protnxlf ol Sootls intolvcd in llnr

r:ic(ution ol Worltl (:olltrtrcr. W.c.f. l_3_2OOS ortr'BKls, (hr sald rote of2 % ts

chinScd to 49t vldo Notlflcatlon [9.?/2OoA'S.T dated l-3'2OoB.

6. M/i Alpln., lll.l,xrblrd vl(lc thclr 3|trrlIncnr rrcclvcd in thi3 ofncd ,)n

O7.O2.2O12 .h x illf,n.lned rhnt lhtt' lnrYr lcc<hrc(l on amouni or

n6. 1r,73,17,845/. x,r ll'* paritnl trorn Jonuary 20Il to Dcc.orb.r 20ll.
Th. r,,rxl (ullrnlcr..ii,,u rfcrtc<l hr rL<,.i f"r th', lrirlql i3 nE.1l,?3,17,845/-

dririrs th. lririrrrt rlld urg liul,le nr Puy 6craicc rux i'rchdnrg cesu orr thE notnt:

\$rki rrnr !o . Rs. a8,33,495/-. l'he sssc$see llrrtll(.[ Eublnltted that thcy lts{!:

pll 5cnicc rrx or t{s:11,95.524/. (Rs.74s524 Dt. 7:6.zoi1 and

ni.r.l,sb,ooql Dt. or.o2.2ol2l undlr protest.

6.' M/s Alplnn rcgi:rlErcd wilh lhc s(n ir{ lt,. denrrrtrncnt sh(l Eot

dlschrrElns thc lcrvlcc tu lloblllty propctly rrd rlso not flllbE thc sT.3

roturn!, \rhlch ur'c rrrr,rrd iory ni pcr s.ri,lcc Txx.Rulcs rrEdc lhcr. urrdr.. On

l,(nncrti(,n of rlrr r$ rls, it ls tDtrrld lha! M,lr AlplnE Estat! hrrvc undeflitkl rr

r srn$1.. lurtirri bt nuhrr N/d Flow;r ltciShts localt(l ut Plot.rl0:3.3-27l1,
M.lln[;r Old vltl g.,'Upnal Mandat, Rn Dlsttlqt nr,(l rectlvcd anrounl frolr
crrst{nncrr rtr$r li $hl,: trt lun(l urnl aqrrcrn.xrt of corrsrrrrctiort ol loz
hirusos,

7: M/s attlnc. ri( \\,ill nrvErr of lhr trroviriurs rn(l of liibitiry ot sefl,rrc t,s
oir ft:crii)rs aH rcslrl! t,f rllrse lgrlcrrrcrit! lor cortslrucilorr en(l liflr'c rr(,( u:,scas,rcl

aod pckl.srr1icq l5-\ Drol)crlv. 
,rhr:y hnvc tror li:'id lhr: ST-3 r-Elunrs tor r! lrer,od

r'Ir,' 03,/2011 lkrr,.r, !l\c.scrvicr lllx nu).r,bl,'br- M/E Ahln., appesrs Lo be

tE,xNcrLJ u'rdcr 6ul,.Eccttor l1l of 8!otlor ?3 of tlo Flnrncc  ct 1994.

a. I;ror r!s: fi,r!,trirrg, ll. At)pcurs lltnt M/s AlFluo tutltEa,:6-4-18?/3 &4r
ll.Floor, MG no8d, 6ccrrbd€ralrrd.3 ltarc roDtrnvErrcd lhc p'Eylsio'rs of ScEtton

6S of th. Flnaio. Act 1994'rEd(l wlth nul. 6 of Llrc s.rvt.< Tox Rulc., 1994

ln ss. nruch as ihty lrrrr'c not pdid thc approlriit( uroount ol slrvicc r.x (,n rhe

valuE ol thc tLrxtrhlc rcrvic.s anrl sEctlon 70 of th6 Irlnaoce Act 1994 r.;.1
Nlth Ruli 7 oI the Scrvlcu Trx Ruks 1994 lD us ruch ds lhcy harc ndi filcrl

"i,t|.tnury, 
,"t'rurr" I(,r rh,r tG.l,l€ scrlicr5 rcn<lcrcd unrl also did nur truly nrxl

cr)rErtly a6sclr tl,': r!r:,'.du. or thc scr1ic.6 providrd by th.m unrl also dt(l rnn

rlittcl,rs. Ih,, rcli(r'rl rLl',llr/irtuflnrrion. lllrrco. t)t s.ricc ls lirblc lor
rtco!(rr urrdEr llroris,rrs ot Scctiun 73lr) or thE Fltrlncc Act 1994 und tl'(')
hrv. rrndcrcd rhrm!.|!.s llnl)l€ for lcnrl lctlon undor s.ctlon 76 ol tlc
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