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OFF!CE Or THE COMMISSIONER OF GST & CEN-r'RAL TAX APPEATS-!i TiOMMISSIONERATE

7th Floor, Gli Bhavan, L.B. Stadiurx Roao. Ba:neerbagh, Hyderabad, PL\-5riu00a, fS.
?h: A4$- i'i?34219 e-Mail: cast.hydappea!s2@gov.in

Appeal No.96/?024(SC)DG$T

ld
t'rils. Alf;ine Estates,

t/+ Dalc:19.119.20 24

54-i8713 & 4, ll Floor, Soham Mansion,

,rfr'C, noad. SecunderaDac-500003.

Dear Sirs,

€, ^1,*

Sub: GST (Apoeals) - Appeal frled by rne Assistant Commissioner of Central l-ax, Secunderabad
Cornrnissionerale Vs M/s. Alprne Estates - lntimation of Personal Hearing -Regardii'rg.

Please find enciosed copy oi appeal 1A7 2a23 24-Sea-Adjn-ADC(GST) Cated 2/.03.2C24 on the
afcresaid subject. The said Appeal has been assigned ADpeal No. 96/2024(SCIDGST, and ( ls requested
ic citelquote the above A.ppeal number, in your futrir l correspondence.

2 ln this regard, you are requestec .o submit memorandum ot Cross Llbjectrons if any,
venired in the prescribed manner. Othe!'wise. it worild be presumed that tireie ai'e n. comments io cffer
and ihe .nattcr will oe decideci based on the nraterial,/evrdence avaiiabie on iecoros. t-ufiher, the

ndersigned ,s directed by the Cornmissrone, ff Ce itral Tax, Hyderabad ADpeals - ll Cornmrsstc'nerate.
lJ :nfo,m'nat the persoFil hea.rng has been irxci.i cr, 25rh Septembe t,2A24:. :n Roorn tlo.8C4, ;'h Fioor,

LiSr gh,avan. L.B Stadiurn Road, Basheerbaqc, HyderaDad - 500 0C4.

3 lt !s 3dvi:jed to appear before Shii. [,iarrc, !(un]ar Rajak, Coi'nmissiorler ol Centt'.ll I6x, fcr the
personal hearing, on the .,ppointeci day ii/ithort fail lii oase of nonappearance on ,:r1e airpoinied da), the
case will be adiudioated, Sasing on the evidence.i ayailable cn record.

,i. f,Jr any rnformation/enquiryiclarrfr:ation, the unde!'signed may be cantactErl i,i rnobrie

No.9848576789 or eriari to hvdaDpeals.two@qmail.r-lom / cgst. hydapDeais2@gov in.

Yours i'aithtuiiy,

u^l*Y
(c.c. GoPl)

SUPERiN'I-ENDENT

a-#.,"k 4 / wJ /t, h
d@^,r. ft.tu;, rdp; t#;)
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oFFICE OF THE ASSTSTNIT COMUTSSIOI{ER OF CEnTRAL TAX'
gECI'If DERABN) GAT DIVISIOT, EECI'ITDERABAD

SALIXE AENATE D.No: 2-4416 t 41?' RAlrGoPALPtf 'c'
ROAD, AECIL{DERABA.D- 5OO OO3 5-t

Phone 79O124313O E-mall-

O.C.No;43312024 27 -20

To do
t

,
27 JtJN 20?4 q

t
The Commissioner of Central Tax
GST Bhavan, L.B. Stadium Road,

(Roprels.-JlU./.....Hyderabad - 500 0O4'
r33S

Sub:- GST - Department APPeal against Order-In-Origind 3-24-

Sec-Adjn-ADC(ST) dated 27.03.2024 passed bY the Additional
Commissioner of Central Tax, Secunderabad GST Commissionerate 1n

B.

IEtt

the case of M/s' Alpine Estates, 5-4-187/3 &4, II Floor, Soham

Mansion, MG Road, Secunderabad - 500 003 - Regarding'

\

I have been authorized by the commissioner of central Tax, secunderabad

GST Commissionerate urider section i07(2) of the GGST Act, 2Ol7 to file an appeal

before The comolssloner of central Tax (Appeals-Ill, Hydorabad against order-

In-Original No. to7 12a23-24-Sec-Adjn-ADc(sT) dated 27.03.2024 passed by the

Additionai commissioner of central Tax, Secunderabad GST Commissionerate in

the case of M/s. Alpine Estates, 5-4-187/3 &4, II Floor, Soham Mansion, MG Road'

Secunderabad - 500 003'

Yours faithfully/ .Iltrfi'l 3{f t{ffr ,
2\uol

Encl: As above

Copy submitted to:

9€v 2-1 ,o6

(olR.qiqrRTquD / (R. SATYANARAYANA)

S(Itl.fi oflTfi VAssistant Commissioner

f*f,iretrqfq cE-sf,t Secunderabad Division
3IT€. €Eqo.If€f#r-

YANAFAYAN/\AT

.rgrn
a

0omrnlss
1. The Commissioner of Central Tax, Secunderab

2. The Additional Commissioner (Adjudication) of$h,D0fd Se

Commissionerate, GST Bhavan, L.B' Stadium Road

// By Name: Supdt (Adjudicatrion) //

ewlll
tsr

abad.

Copy to:

1. The Superintendent, Ramgopalpet -I Rarrge, Secunderabad GST Division - for

3e

Sir,

2. In view of the above, I am enclosing herewith Appeal in Form APL-03,

Statement of Facts, Grounds of Appeal along with a copy of Review

order/Authorisation letter bearing No. REVIEtrI ORDER NO.7912O24-25-OIO(ST)'

dated 26.06.2o24 passed by the commissioner of central Tax, secunderabad GST

commissionerate, Hyderabad, copy of the order-in-original No. lo7 12023-24-Sec- . .

Adjn-ADC(ST) dated 27 .Q3.2024 passed by the Additional commissioner of centrai

Tax, Secunderabad GST commissionerate, along with all the relevant documents in

duplicate.

GST

Bhavan, L.B. Stadium Road, Basheerbagh,



BEFORE THE COMMISSIONER OF CENTRAL TAX,
(APPEALS-UI COMMISSIONERATE, HYDERABAD

Assistant/Deputy Commissloner of Central Tax,
Secunderabad Division, Salike Senate,
lst Floor, D. No. 2-4-416 & 417,
Ramgopalpet, MG Road, Secunderabad 500003

Vs

M/s. Alpine Estates,
5-4-187 l3 &4, II Floor, Soham Mansion,
MG Road, Secunderabad - 500 003

INDE>(

Appellant

Respondent

sl.
No.

Brief Description of the Document Page
From To

1 Form No. APL -03 01
2 Statement of Facts and Grounds of Appeal 07
a REVIEW ORDER NO. 7912O24-25-O\O

(ST), dated 26.06.2024 passed by the
Commissioner of Central Tax, Secunderabad
GST Commissionerate, Hyderabad.

08 l4

4 Order-in-Original No. lO7l2O23-24-Sec-
Adjn-ADC(ST) dated 27.O3.2O24 passed by
the Additional Commissioner of Central Tax,
Secunderabad GST Commissionerate.

15 44

01
o2
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ajne:

Designation: Assistant ComEissio
GST Division.

Jurisdictioa: Secunderabad GST D
Commissionelate.
State/ Center: Center
Narne of ttle State: Telanganga

i4
,i

t

PLACE: HYDERABAD
DA'IE. 27.06.202+

L\\)

frL fl.ob .?b24
SIGNATURE

qt({qt

E
lEt '.cIGST APLO3

lsEr RULE 1O9 Or CGST RITLES 2014
of CGST Act,AppUc ;tiou to the Appeuate Authorlty under sub-sectlon (2) of Secl

I

Tax, Se

I Name arrd designation of the appellait

GSTIN/ Temporary ID /UIN2

order-ir-Origina.l No -1o7 I 2O23-24-Sec-Adjn-ADC(ST) dated
Order No. & Date3

Additional Comroissioner of Centra.l Tax
Secunderabad GST Commissionerate,

GSTBhavar, LB StadiuE Road,

Basheerbagh,

Designation ajld addiess of the oflicer
passing the order appea-led agailst

Hyderabad - 500 004

4

24.O3,20245
Date of Communication of the order
appealed against

Order-in-Original No.LOl I 2O23-24-Sec-Adjn-ADC(ST) dated
27.03.2024.6 Details of t}te case under dispute

The CESTAT in its Order has directed the Adjudicating Authority to
quanti.ry the Tax payable aild not decide the t€xability or otherwise.
However the Adjudicat.ing Authority has by his findings at para 10 of
the impugned OIO has gone beyond the jurisdict.ion set out in the
denovo proceedings.(i) Briefissue ofthe case under dispute

(ii) Description ard classiication of goods
or sersices iII dispute Residential complex services.

Januarv 2010 to December 2011(iii) Period of dispute

(i9 Amount under dispute
7 Statemeflt of facts Enclosed

8 Grounds of Appeal Enclosed

9 Prayer Enclosed

10 Amount of demand in dispute, if any

(R.SATYANARAYANA)
Assistant ComEissioaer of Cerrtra.l Tax

Secunderabad GST Division
3dr{. TrgdTr{rqot

R SAryANARAYANA
osrqb' 

-:nq.m/,',ssistsnt 
Commissioner- &dA 6?/Central Tax

f{#qirr{r<Sezr6dza
Secunderabad GST Divislon

t<{tEr</Hyderabad



M/s. Alpine Estates, 5-4-187 l3 &4, II Floor, Soham Mansion' MG

Road, secunderabad - 500 003 (here-in-after referred to as "assessee/Alpine")

were registered with the service Tax Department vide Registration number

AANFA5250FST001 for rendering works contract services'

1.2. The assessee is engaged in sale of residential houses/units in

venture by name "Flower Heights' to prospective buyers while the units are

under construction by entering into following agreements:

(i)Saledeedforsaleofundividedportionoflandtogetherwithsemi-
Iinishedportionoftheflat.saledeedisregisteredandappropriate

'Stamp Duty'has been discharged on the same; and

(ii) an agreement for construction with their customers'

As it involved both transfer of property in goods and also provision of

services,inexecutionofthesaidconstructionagreements,itappearsthatthe

services rendered by them after execution of sale deed against agreements of

construction to each of their customers to whom the land was already sold vide

sale deed are taxable services under works contract services'

1.3. The Department has initially issued a Show Cause Notice vide

HQPOR No. 82120lO-Adjn(ST) dated 16'06'2010 covering the period January

200gtoDecember2O0gontheconstructionandworkcontractservices.The
Hon'ble CESTAT vide Final Order No' Al3Ol72-3O17812079 dated 31'01'2019

set aside the demands raised in the above Show Cause Notice holding that

service tax is not applicable on sale of flats prior to 01'07'2010'

t.4. Further, the following two periodical Show Cause Notices were

issued to the assessee covering the period from January 2010 to December 201 1 :

1. O'R.No' 62 I 2Oll-Adjn(ST) dt'23'04'2011

: S'Tax involved : Rs'35,03' 1 13/-

2. O.R.No' 51/2012-Adjn (ST) dt'24'04'2012

: S.Tax involved: Rs'48'33'495/'

The above two show cause Notices were adjudicated vide a common order-in-

Original No 49 l2Ol2-Ldjn (ST)(ADC) dt: 31'08'2012' The said Order-in-Orisinal

was appealed against before the Appellate Authoriff' The Commissioner

(Appeals) vide Order-in-Appeal No' 38/2012 (HJI) upheld the Order-In-Original

but remanded the matter for re-quantification' To the extent aggrieved by the

Order-in-Appea1, the assessee Iiled an appeal before the Hon'lcle CESTAT'

Page 1of 2
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1.5. The Hon,ble CESTAT, Hyderabad vide Final Order No.
sT / 30699 / 2019 dr 19.06.20 19:

(i) set aside the demand for the period from Jan2010 to Jun2010
(ii) set aside the demand raised on registration fees, VAT etc., for the

period January 2010 to December 201 1

(iii) with regard to demand for the period July201o to Dec2011 the
matter was remanded to the original authority for denovo
adjudication onry to the limited extent to check whether the show
Cause Notice has given deduction towards sale deed value or not; if
not given directed the adjudicating authority to pass the denovo
order after giving the deduction.

1.6.

Order,

As per the directions of Hon'bre CESAT vide the above cited Final
the Adjudicating Authority has taken up the denovo adjudication

proceedings i.r.o. the above two show cause Notices covering the period January
2010 to December 2orl and' passed the impugned order-in-original dt:
27.03-2024. The Adjudicating Authority vide the impugned order-In-original
(Denovo):

(0 dropped the demand proposed in the notice for the period from
January 2010 to June 2010

(iil calculated the Service Tax liability after deducting sare deed value,
vAT, Registration charges etc., other non taxable receipts (Electricity
etc.)

2' In view thereof, the Adjudicating Authority hetd that the taxpayer is riable
to pay S'Tax of Rs.8,99,8281- for the period from Jury 2010 to December 2010
and Rs.22,83,554/- for the period from Jan,ll to Dec2011. Accordingly, the
Adjudicating Authority confirmed the demands along with interest and penalties.

Page 2 of 2
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The Adjudicating Authority vide the impugned Order-in-Original No.

lO7 l2O2g-24-Sec-Adjn-ADC(ST) dated 27.O3.2O24 has dropped the demand of

Rs 51,53,231/- for the period January 2010 to December 2011 which appears

to be not legal and proper for the following reasons:

1.2. The assessee has undertaken construction of a single venture by

name "Flower Heights", Mallapur, Hyderabad having 102 units for the said

period. section 65(9 1a) of Chapter V of the Finance Act, 1994 defines uresidential

complex" which is reproduced as under:

"residential complex" means anA complex compising of-
(i) a building or buildings, hauing more than tuelue residential units;
(ii) a common area; and
(iii) ang one or more of facilities or seruices such as park, lifi, parking space, communitg
hall, c6mmon water siupplg or efftuent treatment sVstem, located within a premises and
the layout of such premises is approued bg an authoitg under any law for the time being
in force, bui does not lnclude a complcx whlch ls co7.str1;,cted bg a person dtredlg
eigagtng ang other Person for deslgntng or pla nnlng of tlrc lagout, qnd tha

"on5;,n 
itlon of such complex ls lntended. lor personal use as resldence bg sttch

pe"soft.'Explanation. 
- For the remoual of doubts, it is l-Lereby declared that for the purposes of

this clause, -(a) ,,personal use" includes permitting the complex for use as residence bg another person
on rent or tuithout considerotion;
(b) ,,resid.ential unit" means o single lnuse or a single apartment intended for use as a
place of residence;l

"The matter has been examined bg the Board. Generallg, the initial agreement
behleen the promoters / builders / deuelopers and tLe ultimate ouner is in the
nature of 'agreement to sell'. Such a case, as per the prouisions of the Transfer of
Property Act, does not bg itself create ang interest in or charge on such propertg.
The propertg remains under the otunership of the seller (in the instant case, the
promoters/ builders/ deuelopersl. It is onlg afier the completion of the corstruction
and full pagment of the agreed sum that a sale deed is exeanted ond onlg then the
ownership of the propertg gets transferred to the ultimate ouner. Therefore, ang
serutce prouided bg such seller in connection uith the construction of residential
complex till the exeantion of such sale deed would be in the nature of 'self-seruice'

ond consequentlg would not attract seruice tax. Further, if the ultimate owner
enters into a contract for construction of a residential complex uith a promoter /
build.er / deueloper, who himself prowdes seruice of desigry planning and

construction; and afier suclt construction the ultimate ouner receiues such propertg

GROUNDS OF APPEAL

1.3. It is not in dispute that the venture undertaken by them satisfied all

the ingredients of the delinition of the residential complex i.e. more than 12

residential units, common area and the layout of such project approved by the

civil authorities. The same has been sold to various customers by executing two

agreements. A sale deed was executed at semi finished stage and stamp duty

was paid for the undivided portion of the land along with semi flnished

construction. Thereafter, another agreement was entered for completion of the

flat. On this issue, the Board vide Circular No. 108/02/2009 - ST dated

29.OL.20O9 has clarified as under:
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for his personal use, then such actiuitg utould not be subjected to seruice tax,
because this case uould foll under the exclusion prouided in tlrc definition of
'residential complex'. Hou.teuer, in both these sihtations, if seruces of anA person
like contractor, designer or a similqr seruice prouider are receiued, tLrcn such a
person uould be liable to pag seruice tax".

1.4. It appears that the assessee had discharged the service tax on the

amounts attributable to the value received by them over and above the sale deed

value til1 December 2008 under Works Contract Service in respect of

construction of residential complex and not paid the service tax for the period

from 01/2009 onwards under the pretext of the Board's clarification in the

circular dated 29.O1.2009. The Board Circular prescribed three conditions like

construction should be completed, full payment of the agreed sum should be

paid and sale deed should be executed for the fu11 value of the residential unit.

In the instant case, though full payments were made, construction was not

complete and sale deed was executed for part amount of the totai consideration.

As such the assessee is not covered by the situation explained in the Board's

Circular relied upon by the assessee and the Hon'ble CESTAT in the case of M/s.

Kolla Developers and also M/s. Modi & Mehta Homes.

1.5. Further, the exclusion ciause provided in the definition of

'residential complex' would apply to the "complex as a whole" and not to
individual residential units. It is clarified that if the entire residential complex is

meant for use by one person then it gets excluded from the definition of

'residential complex' but not in the case of individual residential units as in the

instant case. Further, each construction agreement with the individual customer

is a \rorks contract' independent of the agreement entered with another

individual customer and hence reliance of the assessee and the Hon'ble Tribunal

on the said circular is not relevant.

1.6. In the instant case, the assessee undertook the construction of

projects having more than 12 units and the construction of entire

project/ residential complex is subject to levy of service tax and accordingly the

entire project/complex is one works contract in terms of the provisions of clause

(c) of the explanation under Works Contract Service' as provided under Section

65(lo5\(zzz,zal of the Finance Act, 1994.

65(lO5l(znza) : taxable service means any service provided or to be provided - to

any person, by any other person in relation to the execution of a works contract,

excluding works contract in respect of roads, airports, railways, transport

terminals, bridges, tunnels and dams'



Explanation.-For the purposes of this sub-clause, oworks contract" means a

contract wherein,-
(i) transfer of property in goods involved in the execution of such contract is

leviable to tax as sale ofgoods, and

(ii) such contract is for the purposes of carrying out,-
(a) ereclion, commissioning or installation of plant, machinery, equipment or

structures, whether pre-fabricated or otherwise, installation of electrical and

electronic devices, plumbing, drain laying or other installations for transport of

fluids, heating, ventilation or air conditioning including related pipe work, duct

work and sheet metal work, thermal insulation, sound insulation, fire proofing

or water proofing, lift and escalator, fire escape staircases or elevators; or

(b) construction of a new building or a civil structure or a part thereof, or of a

pipeline or conduit, primarily for the purposes of commerce or industry; or (c)

cotrstruction ofa new residertlal comPlex or a part thereof; or

(d) completion and finishing services, repair, alteration, renovation or restoration

of, or similar services, in relation to (b) and (c); or (e) turnkey projects including

engineering, procurement and construction or commissioning (EPC) projects;

1.8. In view of the above, it appears that the activity undertaken by the

assessee in the instant case is classifiable under "Works Contract Service" and

the taxpayer is liab1e for service tax for the period prior to 07 l2OlO. It is also

pertinent to mention that the aspect of taxability under "Works Contract Service"

has been upheld by the Commissioner (A) vide Order-in-Appeal No. 38/2013 (H-

II) S.Tax dt.27.O2.2013.

1 .9. Whereas, the Hon'ble CESTAT vide Final Order No. ST I 30699 I 2019

dt: 19.06.2019 set aside the demand for the period prior to 07 l2OlO. The said

L7 . The second agreement (written or oral) and by whatever name is

called involve supply of material and labour to bring the semilinished flat to a

stage of completion. As it is a composite contract involving labour and material

it clearly satisfies the definition of Works Contact Service'' Therefore, the

classification under works contract service and the same shall be preferred in

view of the Section 65A of the Act. The Board vide Circular No. 128/ 10/20 10-ST

dated 24 .O8.2O 10 para 2 has also clarified as under:

"The matter has been examined. As regards the clo,ssification, tuith effect f'rom
01.06.2007 uthen the netu seruice 'Works Contract' seruice tuas made effediue,

clo,ssificotion of aforesaid seruices would undergo a clwnge in cose of long term

contracts euen though part of the serwce uas clossified under the respectiue

taxable seruice pior to 01.06.20O7. This is because 'works contract' descibes
the nature of the actiuitg more specificallg and, therefore' a,s Per the provisions of
sechon 65A of the Finance Act, 1994, it would be the appropiate classification for
tte part of the seruice prouided afier that date."
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Final Order has been accepted by the Commissioner on MONETARY GROUNDS.

Hence, it appears that the demand pertaining to the period post 07/2010 has

not been reached linality. However, the Adjudicating Authority dropped the

demand which appears to be not legai and proper.

1.10 Further the CESTAT in its Order has directed the Adjudicating

Authority to quantify the Tax payable and not decide the taxability or otherwise.

However, the Adjudicating Authority has by his findings at para 10 of the

impugned OIO has gone beyond the jurisdiction set out in the denovo

proceedings. Therefore, an appeal against the impugned Order-in-Original is

required to be preferred with the Commissioner (Appeals-Il), Hyderabad and

accordingly it is hereby ordered as follows:

PRAYER

Based on the above grounds, the Appellant prays that the Appellate

Authority may be pleased to decide:

(i)

(ii) pass any suitable orders, as deemed fit.

\2\d\)
zfa '2{ z).

I, R.SATYANARAYANA, the Appellant, do hereby declare that what is stated above

is true to the best of my information and belief.

Verified today, the 27th day of June,2024

Place: Hyderabad. ,{@'^o^11
1\ 21v )

-o6.D4

set aside the impugned Order-in-Original No. lO7 12O23-24-Sec-

Adjn-ADC(ST) dated 27.03.2024 passed by the Additional

Commissioner of Central Tax, Secunderabad GST Commissionerate

to the extent of dropping the demand; or

aL.zA24

Signature of the Appellant
3{r€, ErelElr€r€rst

R. SATYANARAYANA
lTdrqo 3{rgffi /,.ssistarrt Commission

irfrq a-s/Central Tax
fudr<rorqScrsrSdrat

Secunderabad GST Divisio t

t{sr{le/Hyderabad

VERIFICATION

Signature of the Appellant
3rrg. erFIErr{rEIuf

R_ SATYANARAYANA
rnrrco"sffi/, .ssistant Commissioner- t#,4 6-€/Central Tax

Er-dt<{rqrE rf,r es ff d;a
Seiunderabad GST Division

E-{5qr</HYderabad



Review Order No.79 12024-25 - Oto (sr)
Against OIO No. LO7 / 2O23-24-Sec-Adjn-ADC(ST)

Dated.27.O3.2O24

ffi Aq-raqlq? rEq:nqzrar cfi r6rq1aq
OFFICE OF THE COMMISSIONER OF CENTRAL TAX & CENTRAL EXCISE

@,;ffiar+a.qaffis,
SECUNDERABAD GST COMMISSIONEI{\TE, GST BHAWAN, L.B. STADIUM ROAD,

E?N-{ET4,TfiTEIq BASHEERBAGH, HYDtrRABAD _ 5OO OO4.
Ph. No.: 040-23231486 Email id: csst.seccomm (@eov.in

GEXCOM/REV/ST/OlO/5593/2024-REV-O/oCOMM R-CGST-SECU N DERABAD Dated:26.06.2024

Review Ord,er No.79 12024-25 - OIO (STl

(Issued by Principal Commissioner of Central Tax and Central Excise,
Secunderabad GST Commissionerate, Hr.derabad)

Sub: Review of Order-ln-Original No. 107 l2O2B-24-Sec-Adjn-ADC(ST)
dated 27.03.2024 passed by the Additional Commissioner of
Central Tax, Secunderabad GST Commissionerate in the case of
M/s. Alpine Estates, 5-4-187 l3 &4, II F1oor, Soham Mansion, MG
Road, Secunderabad - 500 003 - Revieu, Order under Section
84(1) ofthe Finance Act, 1994 - Issued.

WHEREAS, in exercise of the Pou,ers conferred under Section 84(1)

of the Finance Act, 1994, I, the undersigned, Principal Commissioner of Central

Tax, Central Excise, Secunderabad GST Commissionerate, Hyderabad has

called for and examined the records relating to the Order-in-Original No.

lO7 12O23-24-Sec-Adjn-ADC(ST) dated 27.O3.2024 passed by the Additional
Commissioner of Central Tax, Secunderabad GST Commissionerate
(hereinafter called as "Adjudicating Authority") in respect of M/ s. Alpine

Estates, Secunderabad for the purpose of satisfying himself as to legality and

propriety of the said Order-in-Original. The OIO has been received on

27.03.2024.

BRIEF FACTS OF THE CASE:

2.1. M/s. Alpine Estates, 5-4-lB7 l3 &4, II F1oor, Soham Mansion, MG

Road, Secunderabad - 5O0 003 (here-in-after referred to as ,,assessee/ A1pine,,)

were registered with the service Tax Department vide Registration number
AANFA5250FST001 for rendering u.orks contract services.

2.2. The assessee is engaged in sale of residential houses/units in
venture by name "Flower Heights" to prospective buyers while the units are

under construction by entering into following agreements:

2

@



' (i) Sale deed for sale of undivided portion of land together with semi-

finished portion of the flat. Sale deed is registered and appropriate

'Stamp Duty'has been discharged on the same; and

(ii) an agreement for construction with their customers.

As it involved both transfer of property in goods and also provision of

services, in execution of the said construction agreements, it appears that the

services rendered by them after execution of sale deed against agreements of

construction to each of their customers to whom the land was already sold vide

sale deed are taxable services under works contract services.

2.3. The Department has initially issued a Show Cause Notice vide

HQPOR No. 82/2010-Adjn(ST) dated 16.06.2010 covering the period January

2009 to December 2009 on the construction and work contract services. The

Hon'ble CESTAT vide Final Order No. Al3Ol72-3Ol78l2Ol9 dated 31'01.2019

set aside the demands raised in the above Show Cause Notice holding that

service tax is not applicable on sale of flats prior to 01.07.2010'

2.4 . Further, the follou'ing tu,o periodical Shor.l' Cause Notices were

issued to the assessee covering the period from January 2010 to December

20tl:
1. O.R.No.62 l2Al1-Adjn (ST) dt.23.04.2011

: S.Ta< involved : Rs.35,03,1 i3l -

2. O.R.No. s1/20l2-Adjn (STl dt.24.O4.2Ot2

: S.Tax involved: Rs.48,33,495/-

The above two Show Cause Notices were adjudicated vide a common Order-in-

Original No 49 l2Ol2-Adjn (ST)( ADC) dt: 31.08.2012. The said Order-in-

Original was appealed against before the Appellate Authority. The

Commissioner (Appeals) vide Order-in-Appeal No. 38/2012 (HJI) upheld the

Order-ln-Original but remanded the matter for re-quantification. To the extent

aggrieved by the Order-in-Appeal, the assessee filed an appeal before the

Hon'ble CESTAT.

2.5. The Hon'ble CESTAT, Hyderabad vide Final Order No.

STl30699 12019 dt: 19.06.2019:

(i) set aside the demand for the period from Jan'2010 to Jun2010

(ii) set aside the demand raised on registration fees, VAT etc., for the

period January 2OlO to December 2011
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(iii) with regard to demand for the period July'20i0 to Dec'2011 the

matter was remanded to the original authority for denovo

adjudication only to the limited extent to check whether the Show

Cause Notice has given deduction towards saie deed value or not; if
not given directed the adjudicating authority to pass the denovo

order after giving the deduction.

2.6. As per the directions of Hon'ble CESAT vide the above cited Finai

Order, the Adjudicating Authority has taken up the denovo adjudication

proceedings i.r.o. the above two Show Cause Notices covering the period

January 2010 to December 2011 and passed the impugned Order-in-Original

dt: 27.03.2024. T!l.e Adjudicating Authority vide the impugned Order-ln-

Originai (Denovo):

(i) dropped the demand proposed in the notice for the period from

January 2010 to June 2010

(ii) calculated the Service Ta-x liability after deducting sale deed value,

VAT, Registration charges etc., other non taxable receipts

(Eiectricity etc.)

In view thereof, the Adjudicating Authority held that the taxpayer is liab1e to

pay S.Tax of Rs.8,99,8231- for the period from July 2010 to December 2010

and Rs.22,83,554/- for the period lrom Jan'1 I to Dec'2011. Accordingly, the

Adjudicating Authority confirmed the demands along udth interest and

penalties.

2.7 . Whereas, on examination of the impugned Order-in-Original No.

lO7 12O23-24-Sec-Adjn-ADC(ST) dated 27.O3.2024 passed by the Additional

Commissioner of Central Tax, Secunderabad GST Commissionerate the

Commissioner is of the considered opinion that the said Order-in-Original does

not appear to be iegal and proper on the follou,ing grounds:

3. 1 The Adjudicating Authority vide the impugned Order-in-Original

No. lO7 I 2023-24-Sec-Adjn-ADC(ST) dated 27 .O3.2024 has dropped the

demand of Rs 51,53,231/- for the period January 2010 to December 2011

which appears to be not lega1 and proper for the foilowing reasons:

3.2. The assessee has undertaken construction of a single rrenture by

name "Flower Heights", Mallapur, Hyde rabad having 102 units for the said

3
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period. Section 65(9 1a) of Chapter V of the Finance Act, 7994 defines

"residential complex" w1-rich is reproduced as under:

"residential complex" means anA complex compising of-
(i) a building or buildings, hauing more than tuelue residential units;

(ii) a common area; and

(iii) ang one or more of facilities or seruices such as park, Iift, parking space,

communitg hall, common water supplg or effluent treatment sAstem, located

toithin a premises and the layout of such premises is approued bg an authoitg
under any law for the time being in force, but does not include a complex

tDhich is constructed bg a person directlg engagiftg d.ng other person lot
deslgnlng or planning of the lagout, and the consttttctlon of such

complex is intended for personal rrse as residence bg such person.

Explanation. - For the remoual of doubts, it is hereby declared that for the

purposes of this clause, -
(a) "personal use" includes permitting the complex for use as residence bg

another person on rent or uithout consideration;

(b) "residential unit" meons o single house or a single apartment intended for use

as a place of residence;l

3.3. it is not in dispute that the venture undertaken by them satisfied

all the ingredients of the definition of the residential complex i.e. more than 12

residential units, common area and the layout of such project approved by the

civil authorities. The same has been sold to various customers by executing

two agreements. A sale deed was executed at semi linished stage and stamp

duty was paid for the undivided portion of the land along with semi finished

construction. Thereafter, another agreement was entered for completion of the

flat. On this issue, the Board vide Circular No. 108/02/2009 - ST dated

29.O1,.2OO9 has clarified as under:

"The matter has been examined bg the Board. Generallg, the initial
agreement betuteen the promoters / Ltuilders / deuelopers and the ultimate
ouner is in the nature of 'agreement to sell'. Such a case, as per the
proubions of the Transfer of Property Act, does not bg itself create any
interest in or charge on such propertA. The propertg remains under the
ou.nership of the seller (in the instant case, the
promoters/ builders/ deuelopers). It is onlg after the completion of the
construction and full payment of the agreed sum that a sale deed is
executed and only then the otunership of the propertg gets transferred to
the ultimate otuner. Therefore, anA seruice prouided bg such seller in
connection with the constrtLction of residential complex till the execution of
such sale deed uould be in the nature of 'self-seruice' and consequentlg
uould not attroct seruice tax. Fufther, if the ultimate ouner enters into a
contract for construction of a residential complex uith a promoter / builder
/ deueloper, uho hinself prouides seruice of design, planning and
construction; and after such constntction the ultimate outner receiues such
propertg for his personal use, then such actiuitg tuould not be subjected to
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seruice tax, because this case utould fall under the exclusiotr prouided in
tlrc definition of 'residential complex'. Hotueuer, in both these situations, if
seruices of ang person like contractor, designer or a similar seruice
prouider are receiued, then such a person utould be liable to pag seruice
tax".

3.4. It appears that the assessee had discharged the service tax on the

amounts attributable to the value received by them over and above the sale

deed value till December 2OO8 under Works Contract Service in respect of

construction of residential complex and not paid the servlce tax for the period

from 01/ 2009 onwards under the pretext of the Board's clarification in the

circular dated 29.O1.2009. The Board Circular prescribed three conditions like

construction should be completed, full payment of the agreed sum should be

paid and saie deed should be executed for the full value of the residential unit.

In the instant case, though full payments were made, construction was not

complete and sale deed was executed for part amount of the total

consideration. As such the assessee is not covered by the situation explained in

the Board's Circular relied upon by the assessee and the Hon'b1e CESTAT in

the case of M/s. Kolla Developers and also M/s. Modi & Mehta Homes.

3.5. Further, the exclusion clause provided in the definition of

'residential complex' would apply to the "complex as a whole" and not to

individual residential units. It is clarified that if the entire residential complex

is meant for use by one person then it gets excluded from the definition of

'residential complex' but not in the case of individual residential units as in the

instant case. Further, each construction agreement rvith the individual

customer is a \,vorks contract' independent of the agre ement entered with

another individual customer and hence reliance of the assessee and the

Hon'ble Tribunal on the said circular is not relevant.

3.6. In the instant case, the assessee undertook the construction of

projects having more thal 12 units and the construction of entire

project/ residential complex is subject to lery of service tax and accordingly the

entire project/ complex is one u,orks contract in terms of the provisions of

clause (c) of the explanation under Works Contract Service' as provided under

Section 65(lO5l(zzzza) ofthe Finance Act, 1994.

65(1O1)(zzzza) : taxable service means any service provided or to be provided -

to any person, by any other person in relation to the execution of a works

contract, excluding works contract in respect of roads, airports, railu'ays,

transport terminals, bridges, tunnels and dams.
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Explanation.-For the pr-lrposes of this sr_rb-clause, "',r,orks contract,, means a

contract wherein,-
(i) transfer of propertl, in goods inyolved in the execution of such contract is

leviable to tax as sale of goods, and

(ii) such contract is for the purposes of carrving out,-
(a) erection, cornmissioning or installation of p1ant, machinery, equipment or

structures, u'hether pre-fabricated or othcru'ise, installation of electrical and

electronic devices, plumbing, drain laying or other installations for transport of
fluids, heating, ventilation or air conditionir-rg including related pipe work, duct
work and sheet metal l,r,ork, thermal insulation, sound insulation, fire proofing

or water proofing, lift and escalator, fire escape staircases or elevators; or
(b) cor-rstruction of a neu, building or a civil structllre or a part thereof, or of a
pipeline or conduit, primarill. for the purposes of commerce or industry; or (c)

construction of a new residential complex or a part thereof; or
(d) compietion and Iinishir-rg sen.ices. repair, alteration, renovation or
restoration of, or similar serviccs, in relation to (b) and (c); or (e) turnkey
projects including engineertng, procurement and construction or
commjssionirrg (EPC) projcc ts:

3.7. The second agreement (written or oral) and by whatever name is
ca11ed involve supply of material and iabour to bring the semi-finished flat to a
stage of completion. As it is a composite contract involving labour and material
it clearly satislies the definition of Works Contact Service,. Therefore, the

classification under works contract service and the same shall be preferred in
view of the Section 654' of the Act. The Board vide Circular No. 12g/ lOl2OlO-
ST dated 24.OB.2O|O para 2 has also clarified as under:

"The matter has been examined. As regards the classifi.cation, u_tith effect

from 01.06.2007 u-then the neut seruice 'Works Contract' seruice was made

effectiue, classifi.cation of aforesaid seruices would undergo a change in
case of long term contracts euen though part of the seruice was classifted.

under the respectiue tarable seruice pior to 01,06.2007. This is because

'works contract' describes the nature of the actiuity more specifi_callg and,

therefore, as per the prouisions of section 65A of the Finance Act, 1994, it
would be the appropiate classification for the part of the seruice prouided.

after that date."

3.8. In vier,v of the above, it appears that the activity undertaken by the
assessee in the instant case is classifiable under "works contract Service" and
the taxpayer is liable for service tax for the period prior to oz l2olo. It is also
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pertinent to mention that the aspect of taxabilit5r under "Works Contract

Service" has been upheld by the Commissioner (A) vide Order-in-Appeal No.

38 I 2Ol3 (H-II) S.Ta-x dt.27 .O2.2O 13.

3.9. Whereas, the Hon'bie CESTAT vide Final Order No.

ST 130699 12019 dt: 19.06.2019 set aside the demand for the period prior to
07 l2OlO. The said Final Order has been accepted by the Commissioner on

MONETARY GROUNDS. Hence, it appears that the demand pertaining to the

period post 07 l2OlO has not been reached finality. Ho\ /ever, the Adjudicating

Authority dropped the demand which appears to be not legal and proper.

3.10 Further the CESTAT in its Order has directed the Adjudicating

Authority to quantify the Tax payable and not decide the taxability or

otherwise. However the Adjudicating Authority has by his findings at para 10 of

the impugned OIO has gone beyond the jurisdiction set out in the denovo

proceedings. Therefore, an appeal against the impugned Order-in-Originai is

required to be preferred with the Commissioner (Appeats-ll), Hyderabad and

accordingly it is hereby ordered as follows:

ORDER

4. In the light of the foregoing, the Assistant Commissioner of Central

Tax, Secunderabad GST Division, Secunderabad GST Commissionerate,

Hyderabad is hereby directed to make a prayer within the stipulated time

before Commissioner (Appeals-ll), Hyderabad seeking to:

(1) set aside the impugned Order-in-Original No. lO7 12023-24-Sec-

Adjn-ADC(ST) dated 27.O3.2024 passed by the Additional

Commissioner of Central Tax, Secunderabad GST

Commissionerate to the extent of dropping the demand of

51 ,53,23I I - along u,ith interest and penalt_v; or

(ii) pass any suitable orders, as deemed fit.

rD6
l6\v\

MANKOSAKAR SURENDRAKUMAR C RAI{ANT RAO
PRINCIPAL COMMISSIONER

SECUNDERABAD GST COMMISSIONERATE

To
The Assistant Commissioner of Central Tax,
Secunderabad CGST Division,
Secunderabad GST Commissioncratc.

@
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PRIEAMBLE

1. Td sfr Bs qfr a ffi uqqlT * ftrS E,Vo- d qlfr t frS q_O qrt b.qr rm tl
Ilff*, 

is granted free of charge for the private use of the person to whom it is
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'sr-r 

.qn-o 6-{ sir-dr e .ft",c"fi €Eic'G_*n*r,t** _ soo oo4r
Under Sec.85 of the Finance Act, 1994, as amended, anv Derson .",,-ia,ar L_. .L .order can prefer an appear within 60 d;y";-d;;"fr.rTJH;ffi;:"j ji*;
order/decision to the Commissi.".. (A;;";-"i,;i.".]""*, 7th floor, L.B. StadiumRoad, Basheerbagh, Hyderabad _ SOd 6O+.

3. gr wtv b R-drq. \rf, s{fif, sn$*r r?,r+f,r } qa ui.r qfl.d Ttr t z.sr ttrldFr q{ &fr,s6i V@.q.r {Fil..ir EchT m" *'*,t" eqEi srH rfs ft_{rd d tl
An appeal against this order shall lie before thrpayment of 7.5o/o or trre auty.aemanded *h",;;,.;";11T"iiffiffffT1";dispute or penalty, *h".e p.nalty 
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f.":ffil:Tfr::T1t:#;"ffilTissioner.(Appeals) shan be made in rorm Sr-4
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4. ss A u sd fr a1 Ti g{fl-d iEftfr C oqo^d^q4 siFs ft aeb srq ffi
frrfr;rltqt fme .rno si qT rd aieq-61s-fi qfr fr g* 61qTfi EIRst

The form of appeal in Form No: ST-4 shall be frled in duplicate and shall be

"."o-p*i"a 
by-a 

"opy 
of the decision or the order appealed against'

s. o{fid gfu Gqi Frotq qI '{req t, l*sq 3{tr6 dn qr rS d ss ontqr ol qfr q{

,t 
"SBa 

ae & or<re-& ft-oz mne t6 afrv'

The appeal as vrell as the copy of ttre decision or order appealed against

must be 
"m*"i 

*ith their fee stamp of the appropriate amouot'

************************************************************{**********************:l*******

Sub:ServiceTax-offence-CaseagainstM/sAlpineEstates-Non.
payment of Service Tax on taxable services rendered- Issuance of

Order In Original (Denovo) - Reg'

BRIEF FACTS OF THE CASE:

M/s Alpine Estates, #5-4-187 l3&'4' II Floor' Soham Mansion' MG

Road, Secunderabd-500003 (here-in-after referred as "Alpine' or the

assessee), are engaged in providing works contract service' M/s Alpine

Estates is a registered partnership firm and got themselves registered with

the department with Service Tax Registration Number AANFA5250FST001 '

2. A Show Cause Notice vide HQPOR No'82/20lO-Adjn(ST) dt' 16'06'2010

was issued for the period from January 2009 to December 2009 for an

amount of Rs.31,10,377/- including cesses and the same has been

adjudicated and confirmed vide Order -in-Original No:44i2010-ST dt'

15.10.2010, Further, the assessee has gone an appeal' and the same has

been dismissed vide OIA No' 08/2011(H-II) dt' 31'01'2011 by the

Commissioner (Appeal), Hyderabad' Aggrieved from the said Order in

Appeal, the assesee had fiied an appeal before Hon'ble CESTAT' Honbie

CESTAT vide Final order No'A/30172-3017812019 dated 31'01'2019 has

set aside the demands raised in the above SCN issued for the period from

January, 2009 to December' 2009 holding that service tax is not applicable

on sale of flats prior to 01'07'2010' Another two show cause notices were

issued vide oR. No. oirzott-rrajn(sr) Gr.x, dated 23.04'2011 and

OR.No'S1/2012 - Adjn lnaat' Commr')' dated 24'O4'2O12 for the period from

January, 2010 to December' 2010 and January' 2011 to December' 2011
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3. Show Cause Notice OR No.OR. No. 62 | 2OLl-AdJn(ST) Gr.X, dated
23.0,4.2C11.. The Show Cause Notice is reproduce hereunder:-
"2. A Show Cause Notice vide HepOR No. 82l2010-(ST) dt. 16.6.2010 was
issued for the period from January 2009 to December 2009 involving an
amount of Rs. 31,10 ,377 I - including cess and the same has been
adjudicated and confirmed vide Order-ln-Original NO:44I2OIO-ST DT.
15.10.2010. Further, the assessee has gone an appeal and the same has
been dismissed vide OIA No.08/2011(H-II) dt.31.1.2011 by t]re
commissioner (Appeal), Hyderabad. The present notice is issued in sequer to
the same for the period from January 2010 to December 2010.

3. As per Section 65 (105) (zzzza) of the Finance Act, 1994 defines that
'taxable service means any service provided or to be provided - to any
person, by any other person, in relation to the execution of a Works
Contract, excluding works contract in respect o9f roads, airports, railways,
transport terminals, bridges, tunnels and dams,.

Explanation: For the purposes of this sub-ciause, uworks contract" means a
contract wherein, -

i. transfer of propert5r in goods involved in the execution of such
contract is leviable to tax as sale of goods, and

ii. such contract is for the purposes of carrying out,-
(a)erection, commissioning or installation of plant, machinery,

equipment or structures, whether pre-fabricated or
otherwise. ....,

(b)construction of a new building or a civil structure or a part
thereof, or of a pipeline or conduit, primarily for the purposes of
commerce or industry; or

(c)construction of a new residential complex or a part thereof; or
(d)completion and hnishing services, repair, alteration, renovation

or restoration of, or similar services, in relation to (b) and (c); or
(e)turnkey projects including engineering, procurement and

construction or commissioning (EpC) projects.,
3. As per Section 65(9la) of the Finance Act, 1994, "Residential Complex"
means any complex comprising of -

i. a building or buildings, having more than twelve residential units;
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ii. a common area; and

in. any one or more of facilities or services such as park, lift, parking

space, community hall, common water supply or effluent treatment

system.

located within the premises and the layout of such premises is approved by

an authority under the law for the time being in force, but does not include

a complex which is constructed by a person directly engaging any other

person for designing or planning of the layout, and the construction of such

complex is intended for personal use as residence by such person'

4. M/s Alpine Estates registered with the service tax department and not

discharging the service tax liability properly and not filing the sT-3 returns,

which are mandatory as per Service Tax Rules made there under' On

verilication of the records, it is found that M/ s Alpines Estate have

undertaken a single venture by name M/s Flower Heights located at Plot

No.3-3-27 ll, Mallapur Old Village, Uppal Mandal, RR District and received

amount from customers towards sale of land and agleement of construction

of 102 houses for the said period. Further, it is found that they have not

frled ST-3 returns for the said period.

5. Further it is made clear on 01.02.2010 by Sri Shanker Reddy, Deputy

General Manager (Admn) authorised representative' of the assessee, that the

activities undertaken by the company are providing services of construction

of residential complexes and also stated that initially, they collected the

amounts against booking and also stated that initially, they collected the

amounts against booking form/agreement of sale. At the time of registration

of the property, the amounts received till then will be allocated towards Sale

Deed and Agreements of Construction' Therefore, service tax on amount

received against Agreement of construction portion of the amounts towards

agreement of construction is aid on receipt basis. The agreement of sale

constitutes the total amount of land/semi-finished flat with undivided share

of laIld and value of construction. The Sale Deed constitutes a condition to

go for construction with the builder. Accordingly, the construction

agreement will also be entered immediately on the same date of sale deed.

All tl.e process is in the way fo sale of constructed unit as per the agreement

of sale but possession was given in two phases one is land/semi-finished

flat with undivided share of land and other one is completed unit. This is

commonly adopted procedure as required for getting loans from the banks'.
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6. As per the exclusion provided in Section 65(9la) of the Service Tax Act,
the residential complex does not include a complex which is constructed by
a person directly engaging any other person for designing or planning of the
layout, and the constmclion of such complex is intended for personal use as
residence by such person. Here "personal use" includes permitting the
complex for use as residence by another person on rent or without
consideration. It is further clarified in para 3 of the Circular No.
lOB lO2 /2O09-ST dt. 29.01.2009 if the ultimate owner enters into a
contract for construction of a residential complex with a
promoter/ builder/ developer; who himself provides service of design,
plalning and construction; and after such construction the ultimate owner
receives such property for his personal, then such activity is not liable to
service tax. Therefore, as per the exclusion clause and the clarihcation
mentioned above, if a builder/ promoter/developer constructs entire
complex for one person for personal use as residence by such person would
not be subjected to service tax. Further, the builder/promoter/developer
normally enters into construction /completion agreement after execution of
saie deed, till the execution of sale deed the property remains in the name of
the builder/promoter/developer and services rendered thereto are self-
services. Moreover, stamp duty will be paid on the value consideration
shown in the sale deed. Therefore, there is no levy of service tax on the
services rendered till sale deed. i.e. on the value consideration shown in the
sale deed. But, no stamp duty will be paid on the agreements/contract
against which they render services to the customer after execution of sale
deeds. There exists the service provider and service recipient relationship
between the builder/promoter/developer and the customer. Therefore, such
services against agreements of construction are invariably attracts service
tax under Section 65(LO5(zzzzal of the Finance Act 1994.

7 . As per the definition of "Residential Complex" provided under Section
65(91a) of the Finance Act 1994, it constitutes any one or more of facilities
or services such as park, lift, parking space, community hall, common water
supply or effluent treatment system. The subject venture of M/s Alpine
Estates qualifies to be residential complex as it contains more than twelve
residential units with common area and common facilities like park,
common water supply etc., and the layout was approved by HUDA vide
permit No. l40l4lP4|PLG|H/2OO6 dt.23.9.2OO7. As seen from the record.s,
the assessee entered into 1) a sale deed for a sale of undivided portion of
land together with semi-finished portion of the flat and 2) an agreement for
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construction, with their customers. On execution of the sale deed the right

in a property got transferred to the customer, hence the construction service

rendered by the assesses thereafter to their customers under agreement of

construction are taxable under service Tax as there exists service provider

and receiver relation between ttrem. As there involved the transfer of

property in goods in execution of the said construction agreements, it
appears that the services rendered by them after execution of sale deed

against agreements of construction to each of their customers to whom the

land was already sold vide sale deed are taxable services under works

contract service.

8. M/s Alpine Estates, Hyderabad vide their statement received in this

office on 22.4.2011 has submitted the Flat-wise amounts received for the

period from January 2010 to December 2010. The total amount received is

Rs. 85027011/- against agreements of construction during the period and

are liable to pay service tax including cess works out to Rs. 3503113/- and

the interest at appropriate rates under Works Contract Service respectively.

g. M/s Alpine Estates, Hyderabad are well aware of the provisions and of

liability of service tax on receipts as result of these agreements for

construction and have not assessed and paid service tax properly with an

intention to evade payment of service Tax. They have intentionaliy not filed

the ST-3 returns for the said period. Hence, the service tax payable by M/s

Alpine Estates appears to be recovered under Sub-section (1) of Section 73

of the Finances Act 1994.

10. From the foregoing, it appears that M/s Alpine Estates, 5-4-187 13 &'

4, II Floor, MG Road, Secunderabad-3 have contravened the provisions of

Section 68 of the Finance Act 1994 read with Rule 6 of the Service Tax

Rules, 1994 in as much as they have not paid the appropriate arnount of

service tax on the value of the taxable services and Section 70 0f the Finance

Act, L994 read with Rule 7 of the Service Tax Rules 1994 in as much as they

have not filed statutory returns for the taxable services rendered and also

did not truly and correctly assess the tax due on the services provided by

them and also did not disclose the relevant details / information, with an

intent to evade payment of service tax and are liable for recovery under

provisions to the Section 73(1) of the Finance Act 1994 and thereby they

have rendered themselves liable for penal action under Section 77 & 76 of

the Finance Act 1994.
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11. Therefore, M/s Alpine Estates, Hyderabad, are hereby required to show
cause to the Additional Commissioner of Customs, Central Excise & Service
Tax, Hyderabadll Commissionerate, Hyderabad, within 30 days of receipt of
this notice as to why:-

i. An amount of Rs.35031l3/-(Rupees Thirty five lakhs three thousand
one hundred thirteen only) including cess should not be demanded on
the works contract seryice under the Sub-Section (1) of Section 73 of
the Finance Act 1994 for the period from January 2010 to December
2010; and

ii. Interest is not payable by them on the amount demanded at (i) above
under Section 75 of the Finance Act 1994; and

iii. Penalty should not be imposed on them under Section TT of the
Finance Act 1994; for the contravention of Rules and provisions of the
Finance Act 1994; and

iv. Penalty should not be imposed on them under Section 76 of the
Finance Act 1994.

4. Show Cause Notice OR.No.51/2O12- Adjn (Addl.Commr.), dated
24.M.2O12'. The Show Cause Notice is reproduced hereunder:

'2. A Show Cause Notice vide HQPOR No.82l2OlO-Adjn(ST) dt. 16.06.2010
was issued for the period from January 2OO9 to December 2009 for an
amount of Rs.31, 10,377/- including cesses and the same has been
adjudicated and confirmed vide Order -in-Original No:44/2010-ST dt.
15.10.2010. Further, the assessee has gone an appeal, and the same has
been dismissed vide OIA No.08/2011(H-II) dt.31.01.2011 by the
Commissioner (Appeal), Hyderabad. Another show cause was issued vide OR
No.62/2011-20lO-Adjn (ST) dt.23.04.2011 for the period from January,
2010 to December, 201O. The present notice is issued in sequel to the same
for the period from January 2011 to December 2011.

3. As seen from the records, the assessee entered into l) a sale deed for
sale of undivided portion of Land togettrer with semi-finished portion of the
flat and 2) an agreement for construction, with their customers. On
execution of the sale deed the right in a property got transferred to the
customer, hence the construction service rendered by the assesses
thereafter to their customers under agreement of construction are taxable
under service Tax as their exists service provider and receiver relationship
between them. As there involved the tralsfer of propert5r in goods in

Page 7 of 30

@



execution of the said construction agreements. It appears that the services

rendered by them after execution of the sale deed against agreements of

construction to each of their customers to whom the land was already sold

vide sale deed are taxable services under "Works Contract Service''

4. As per Section 65 (105) (zzzz-a) of the Finance Act, 1994 "taxable

service' means any service provided or to be provided - to any person, by

any other person, in relation to the execution of a works contract in respect

of roads, airports, railways, transport terminals, bridges, tunnels and dams'

Explanation: For the purpose of this sub-clause, "works contract" mears a
contract wherein, -

(i) transfer of property in goods involved in the execution of such

contract is leviable to tax as sale of goods, and

(ii) such contract is for the purpose of carrying out,-

(a) erection, commissioning or installation of plant, machinery,

equipment or structures, whether pre-fabricated or

otherwise.. . ..,

(b) construction of a new building or a civil structure or a part

thereof, or a pipeline or conduit, primarily for the purposes of

commerce or industrY; or

(c) construction ofa new residential complex or a part thereof; or

(d) T\rrnkey projects including engineering, procurement and

construction or commissioning (EPC) projects'

4.1 An optional composition scheme for payment of Service Tax in relation

to works contract Service is provided by the Notification No.32/2007-sT

dated, 22-05-2007, effective from 01.06-2007, under the "Works Contract

(CompositionSchemeforPaymentofServiceTax)Rules,2007.Underthe
said scheme, an assessee has to pay an alnount equivalent to two per cent

of the gross amount charged for the works contract, excluding the value

Added Tax (VAT) or Sales Tax paid on transfer of property of goods involved

in the execution of works contract. w.e.f. 1-3-2008 onwards, the said rate

of 2o/o is changed to 4o/o vide Notification No.7/2008-s.T. dated 1-3-2008.

5M/sAlpine,HyderabadvidetheirStatementreceivedinthisofficeon
07.O2.2O12 has informed that they received an amount of Rs'

11,73,17,8451- for the period from January 2011 to December 2011' The

total consideration received by them for the period is Rs' 11,73,17,845/-

during the period and are liable to pay service tax including cess on the

same works out to Rs. 48,33,4951-. The assessee further submitted that
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they have paid service tax of Rs. 2l,gS,S24 / _ (Rs.745S24 Dt. Z .6.2071 and,
RS. 14,50,000 / - Dt. 09.02.2012) under protest.

6. M/s Alpine registered with the service tax department ald not
discharging the service tax liability properry and arso not filing the sr-3
returns, which are mandatory as per service Tax Rules made there under.
on verification of the records, it is found that M/s Alpine Estate have
undertaken a single venture name M/s Flower Heights rocated at plot No. 3-
3-27 lt, Marlapur old Village, uppal Mandal, RR District and received
amount from customers towards sale of land and agreement of construction
of 102 houses.

7 ' M/s Alpine, are werl aware of the provisions ad riability of service Tax
on receipts as result of these agreements for construction and have not
assessed and paid service tax properly. They have not fired the sr-3 returns
for the period up to 03/20I1. Hence, the service tax payable by M/s Alpine,
appears to be recovered under Sub-Section (1) of Section 73 of the Finance
Act 1994.

8 From the foregoing, it appears that M/s Alpine Estates, S-4_lg113e4,II Floor, MG Road, Secunderabad-3 have contravened the provisions of
section 68 of the Finance Act 1994 read with Rure 6 of the service Tax
Rules, 1994 in as much as they have not paid the appropriate amount of
Service Tax on the value of the taxable services and Section 70 of the
Finance Act, 1994 read with Rule 7 of the Service Tax Rules 1994 in as
much as they have not frled statutory returns for the taxable services
rendered and also did not truly and correctly asses the tax due on the
services provided by them and also did not disclose the relevant
details/information. Hence the service is riabre for recovery under provisions
of section 73(1) of the Finance Act 1994 and they have rendered themselves
liable for penal action under section 76 ofthe Finance Act 1994 and section
77 of the Finance Act 1994. They are also liable for Interest under Section
75 of the Finance Act, L994.

9. Therefore, M/s Alpine Estates, S_4_lgZ 13 & 4, II Floor, MG Road,
secunderabad, Hyderabad are hereby required to show cause to the
Additional commissioner of customs, central Excise and Service Tax,
Hyderabad-Il Commissionerate, 1 I _5_423/ 1 /A, Sitaram prasad Towers, Red
Hills, Bazarghat Road, Hyderabad, within 30 (thirty) days of receipt of this
notice as to why:-
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I ar arnount of Rs. 48,33,495/- (Rupees Forty Eight Lakhs Thirty Three

Thousand Four Hundred Ninety Five only) including cess should not

be demanded on the "Works Contract Service' under the Sub-Section

(1) of Section 73 of the Finance Act' 1994 for the period from January

2011 to December 2011' An amount of Rs'21'95'5241- (Rs'7a5524

Dt.7.6.2o||andRs.14,50,0oo/.Dt'og.o2.2o|2|bythemshouldnot
be adjusted against the demand discussed supra: and

Interest is not payable by them on the amount demanded as (i) above

under Section 75 ofthe Finance Act 1994; and

Penalty shoutd not be imposed on them under Section 77 of the

Finance Act 1994 for the contravention of Rules and provisions of the

Finance Act 1994; and

Penalty should not be imposed on them under Section 76 of the

11

111

lV.

Finance Act 1994'"

5 The above said both Show Cause Notices were adjudicated vide Order in

Original No'49/2012-Adjnc(ST)ADC' dated 31'08'2012 and the entire

demands proposed in the notices were conftrmed' The assessee had filed an

appeal before Commissioner (Appeal) against the said order' The

commissioner (Appeals) vide order-in-Appeal No'38/2013 (HJI) s' Tax

dated 27 .02.20 13 upheld the OIO but remanded the matter for re-

quantification. To the extent aggrieved by Order in Appeai' the assessee filed

an appeal before Hon'ble CESTAT' Hyderabad' The Hon'ble CESTAT has set

aside the demand raised for the period prior to 01'07'2010 and set aside the

demand raised on registration fees' VAT etc for the period from 01'07'2010

vide its Final Order No'ST/30699/2019 dated 19'06'2019' With respect to

the demand for the period July' 2010 to Decmber' 20 1 1 ' the Hon'ble

CESTAT had remanded the matter to the original authority for denovo

adjudication only to the limited extent to check whether the Show Cause

Notice has given deduction towards sale deed value or not' If the deduction

is oot given, directed the adjudication authority to pass the denovo order

after giving ttre deduction' To clear the doubt as to whether the direction in

the Final Order is for reconsideration as to whether the sale deed value is

also subject to service tax, the assessee had frled a rectification of mistake

application against the above referred Final Order and a clear findings has

been provided by the CESTAT' Hyderabad' vide the Misc' Order

No.Ml3O226l2O22 dated Ll'Og'2O22' Vide this Final Order' Hon'ble

Page 10 of 30

@



CESTAT has cleared that the demand on registration fees, VAT etc are set
aside for the period from 01.07.2010.

6 Pereonal I{earlngs and Submlselons mad,e by the assessee:6.1 A personal hearing was fixed on 26.11.2O1g, lg.06.2020,20.lO.2O2O,
16.11.2020, tO.t2.2O2O, 20.02.2023 and 08.12.2023. On behatf of the
assessee, Sri Venkata prasad p, CA, Hiregange & Associates had attendedpersonal hearing on 7 l. L2.2O2O, 2O.OZ .2O2 1 and, 2O.O2.2O23.

6'2 The assessee made their submissions vide retter dated 20.10.2020
18. 12.2O2O, 18.O2.2O2 I and, 2 1.03.2023.

6'2'l rhe assessee's submission dated rg.02.2o2I: The rerevant portion ofthe submission is reproduced hereunder:

"2. Further, during the course of personai hearing ot 1I.12.2020, your
good self has asked us to submit the sample copies of customer ledgers, sale
deeds and receipt wise statement for the period January 2010 to December
2011. In this regard, we are herewith submitting the following

a. Sample copies of sale deeds along with ledger accounts of
customers for the period January 2OlO to December 20 I I

b' Receipt wise statement for the period Janua ry 2010 to December
20Ll

3 In this regard, we wourd like to submit that the details of stamp duty
and VAT paid was clearly mentioned on the sale deed by the sub-registrar
office which can be considered while passing the order. Further, the detailsof other reimbursements can be evidenced from tle customer ledger
accounts. Hence, we request you to drop tlre demand to that extent.,
6.2.2 The assessee,s submission dated 21.O3.2023: The assessee,ssubmission is reproduced hereunder:

Brief facts:
A. Noticee is engaged in sale of residential houl

"Flower ueigits" to prospective buyers *hilt"",h: :H:t"J'ffi:construction by entering into following agreements
! Sale Deed for saie of undivided portion of Iand together with sem!finished flat. Sale deed is registered and a

has been discharged on the same. 
Lppropriate 'Stamp Duty'
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) Construction agreement for undertaking construction

B. Department has initially issued a Show Cause Notice dated 16'06'2010

covering the period January 2009 to December 2009 ("First SCN')

proposing to demand service tax on amounts received towards

construction agreement' The Hon'ble CESTAT vide Final order No'

AlgOlT2-gOl78l2llg dated 31'01'2O19 set aside the demands raised in

theaboveSCNholdingthatservicetaxisnotapplicableonsaleofflats
prior to 01.07.2010'

C. The above Show Cause Notice was followed by below periodical notices

under Section 73(1A) for the period January 2O10 to December 2011

which are in dispute in the Final order No'ST/30699/2019 dated

19.06.2019

D. The above referred scN',s were adjudicated vide a common order-in-

Original No.49/2012-Adjn ST ADC dated 31'08'2012 wherein vide Para

17 it was accepted tt'"i-**i"" tax would not be demanded on sale deed

value however olo d;; il'ol'2ol2had included the amounts received

towards Sale deeds also '

E. Noticee has filed ^" "pp"a 
before the Commissioner (Appeals) and the

Commissioner (Appttl'"i "i;" 
order-in-Appeal No'38/2013 (H-II) S' Tax

daled 27.02.2013 upheld the OIO but remanded the matter for re-

quantification _, a1^ 1

F. To the extent aggrieved by order-in-Appeal, -the 
Noticee has filed appea

before Honbl" CESTAT' ;yderabad' The Hon'ble CESTAT' Hyderabad

has heard the matte; and set aside the demand for the period January

2010 to June 2010 "a "tt 
aside the demand raised on registration fees'

VAT etc for the perioJ January 2010 to December 2011' With respect to

demand for the r"nJ "" 
2010 to December 2011' the Honble

CESTAT n'a tt"'ut'it"a-tn" **"t to the original authority-for d:":]"

adjudication only to in" itttt"U extent to check whether the Show Cause

Notice has gi""" d;;;;;; towards sale. deed value or not' lf the

deduction i" "tt 
g;;;;cted the adjudicating authority to pass the

;;;"t" order aJter giving the deduction'

Proposed
Demaad

Time perlod
SCN teference

Rs.35,03,113/-Jan 2010 to Dec 2010
SCN No. 62120i Adjn (S.T.) Gr.x

dated 23.04.201i
1-

Rs.48,33,49 sl-Jan 201 1 to Dec 20715212}l2-Frdjrr

(Addl.Commr) dated24.O4.2Ol2
SCN

Rs.83,36, 608l-
Total
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G. Noticee has filed an Rectification of Mistake Application against the
above referred Pinal Order and the same is pending for disposal.

H. The Noticee is herewith making following submissions for denouo
adjudication.

Submissions for the Denoto adiudication:
1. Noticee at the outset submits that the Noticee has filed the Rectification

of Mistake Application against the Final Order No. Sf I 30699 l2Ol9 dated
19.06.2019 and the same is pending before the CESTAT. As the issue is
pending before Hon'ble Tribunal and matter is sub-judice, Noticee humblv
reouests Ld. Adiudicatine authorl lv to keep the oroceedinss in abevance
till the disposal of Rectification of Mistake Application bv Hon'ble
CESTAT H erabad. In this regard, reliance is placed on
a. Vilsons Roofing Products Pvt Ltd Vs CCE, Kolhapur 20 l3-TIOL-

2023-CESTAT-MUM wherein it was held thar_'4. Bief facts of tle
case are that th.e appellants filed a refund claim before tlw
adjudicating autlwitg which uas sanctioned and tfe refund utas
giuen to the appellants. Against the said order, the Reuenue prefened
an appeal before the Commi,ssioner (Appeals) who set aside the order
of sanctioning the refund claim and remanded the matter back to the
adjudicating authoitA for reconsideration. The said order was
challenged bg tle appellants before tLe Tibunat on the ground. tlwt
th.e Commi,ssioner (Appeals) has no poraer to remand the matter to the
adjudicating authoitg and obtained stag from the Tftbunal. White the
matter is pending before tle Tibunal, the odjudicating authority, on
the matter on remand bg the Commissioner (Appeats/, has rejected the
refund clatm of the appellants. On appeal before the Commissioner
(Appeals) the rejection uLas uph.eld. Aggrieued bg tte said order the
appellants are before me.
5. When tte issue before this Tibunal is sub iudice therefore, the
remond proccedina u)as not utarranted Hence, the imouaned order
passed b ttre adiudicatina authorttu has no leo sanctitu.
Accordinalu tLE impuaned order is set aside and the peals are
allou.ted. The stau aoolications also disoosed o in the abouef
terms,o

b. egro Tech Foods Pvt Ltd Vs CC(t), Nhavasheva 2Ol7 (345) ELT 668
(Tri-Mum)

c. Fiberfill Engineers Vs CCE, Delhi 2016 (332) ELT 478 (Det)
d. P K International Vs CCE, Thane-II 2014 (301) ELT 3 (Bom)
e. CC, Uttar Pradesh Vs Pidilite Industries Limited 2014 (gO9) ELT S98

(An)
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