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OFFICE OF THE COMMISSIONER OF GST & CENTRAL TAX APPEALS-1 COMMISSIONERATE
7th Floor, G51 Bhavan, L.B. Stadium Road, Basneerbagh, Hyderabad, Pin-500004, TS.

Ph 040 23234219 e-Mail: cgst.hydappeals2@gov.in

Appeo! No. %;0024(SCJDGJ/ //4 l Date:19.09.2024

1S
Ni/s. Alpine Estates,

5-4-187/3 & 4, |l Fioor, Soham Mansion,
/{*il Road, Secuncerabad-500003.

Dear Sirs,

Sub: GST (Appeais) — Appeal filed by the Assistant Commissioner of Central Tax, Secunderabad
Commissionerate Vs M/s. Alpine Estates — Intimation of Personal Hearing ~Regarding.

el e

Please find enciosed copy of appeal 107/2023-24-Sac-Adjn-ADC(GST) dated 27.03.2024 on the
aforesaid subject. The said Appeal has been assigned Appeal No. 96/2024(SCIDGST, and it is requested
io cite/quote the above Appeal number, in your futui2 correspondence.

il

2 In this regard, you are requested o submii memorandum of Cross Objections if any,
verified in the prescribed manner. Otherwise, it weuld be presumed that there are no comments fo offer
and ihe matter will ve decided based on the ':.dterlalfevnds;nce availabie on recoras. rurther, the
undersigned is directed by the Commissioner of Central Tax Hyderabad Appeals -- Il Comnmi s'onerate,
to inform that the personal hearing has teen fixed on 25" September, 2024, in Room Noc.804, 7 Fioor,
GST Bhavan, LB Stadium Road, Basheerbagn, Hyderapad -- 500 0C4.

2. it 15 zdvised to appear before Shii. Mane Kumar Rajak, Commissioner of Central Tax, for the
personai nearing, on the 2ppointed day without fal. in case of nonappearance on the appoinied day the
case will be adiudicated, basing on the evidences available on record.

4. For any information/enguiry/clarification, the undersigned may be contscted 27 mob
N0.9848576789 or email to hydappeals.two@gmail.com / cgst. rydaprea s2@gov.in.

Yours Faithiuily,

(C.C. GOPI)
SUPERINTENDENT
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OFFICE OF THE ASSISTANT COMMISSIONER OF CENTRAL TAX,
SECUNDERABAD GST DIVISION, SECUNDERABAD
SALIKE SENATE, D.No: 2-4-416 & 417, RAMGOPALPET,M.G.

ROAD, SECUNDERABAD- 500 003
Phone 7901243130 E-mail- cgst.secdiv@goyd

0.C. No.:433/2024 R/ /RAd:

GST Bhavan, L.B. Stadium Road, Basheerbagh,
Hyderabad - 500 004.

N S
(R

Sub:- GST — Department Appeal against Order-In-Original N7
Sec-Adjn-ADC(ST) dated 27.03.2024 passed by the Additional
Commissioner of Central Tax, Secunderabad GST Commissionerate in
the case of M/s. Alpine Estates, 5-4-187/3 &4, 1I Floor, Soham
Mansion, MG Road, Secunderabad — 500 003 - Regarding.

The Commissioner of Central Tax (Appeals-II), C%/\—
£h
ttn

Fe v vedededededeok

I have been authorized by the Commissioner of Central Tax, Secunderabad
GST Commissionerate under Section 107(2) of the CGST Act, 2017 to file an appeal
before The Commissioner of Central Tax (Appeals-II), Hyderabad against Order-
In-Original No. 107/2023-24-Sec-Adjn-ADC(ST) dated 27.03.2024 passed by the
Additional Commissioner of Central Tax, Secunderabad GST Commissionerate in

the case of M/s. Alpine Estates, 5-4-187/3 &4, II Floor, Soham Mansion, MG Road,
Secunderabad — 500 003.

2. In view of the above, I am enclosing herewith Appeal in Form APL-03,
Statement of Facts, Grounds of Appeal along with a copy of Review
order/Authorisation letter bearing No. REVIEW ORDER NO. 79/2024-25-0I0(ST),
dated 26.06.2024 passed by the Commissioner of Central Tax, Secunderabad GST
Commissionerate, Hyderabad, Copy of the Order-in-Original No. 107/ 2023-24-Sec- .
Adjn-ADC(ST) dated 27.03.2024 passed by the Additional Commissioner of Central
Tax, Secunderabad GST Commissionerate, along with all the relevant documents in

duplicate.
Yours faithfully/ W@”
vl
Encl: As above | 3{(‘9;2“‘% :%\06.207«‘1

(3R FIRMA) / (R.SATYANARAYANA)
g 3MMYdd/Assistant Commissioner

fRyPeTEEg AUSd/ Secunderabad Division
Copy submitted to: 37T, Serre et
R.S g N—
o SO osistant Commissions!
1. The Commissioner of Central Tax, Secunderabad GST, ommassiongraze; GST

Bhavan, L.B. Stadium Road, Basheerbagh, Hydeﬁqh%ir#,tvﬁﬁnfSﬂiJ&{Hewew) !/
2. The Additional Commissioner (Adjudication) ofmq;mqr@g‘;s’gégﬁg;géﬁ;’@ﬁd GST
Commissionerate, GST Bhavan, L.B. Stadium Road:ém'éér%é’ﬁ,hﬁy erabad.

// By Name: Supdt (Adjudicatrion) //
Copy to:

1. The Superintendent, Ramgopalpet -1 Range, Secunderabad GST Division — for



BEFORE THE COMMISSIONER OF CENTRAL TAX,
(APPEALS-II) COMMISSIONERATE, HYDERABAD

Assistant/Deputy Commissioner of Central Tax,
Secunderabad Division, Salike Senate,
1st Floor, D. No. 2-4-416 & 417,

Ramgopalpet, MG Road, Secunderabad 500003  ....... Appellant
Vs
M/s. Alpine Estates,
5-4-187/3 &4, II Floor, Soham Mansion,
MG Road, Secunderabad - 500 003 ... Respondent
INDEX
Sl Brief Description of the Document Page
No. From To
1. | Form No. APL -03 01 01
2. | Statement of Facts and Grounds of Appeal 02 07
3. |REVIEW ORDER NO. 79/2024-25-0I0
(ST), dated 26.06.2024 passed by the 08 14
Commissioner of Central Tax, Secunderabad
GST Commissionerate, Hyderabad.
4. | Order-in-Original No. 107/2023-24-Sec-
Adjn-ADC(ST) dated 27.03.2024 passed by 15 44
the Additional Commissioner of Central Tax,
Secunderabad GST Commissionerate.




GST APL-03

Name and designation of the appellant

Name: R.SATYANARAYANA
Designation: Assistant Commissi
GST Division.

Jurisdiction: Secunderabad GST Divisio:
Commissionerate.

State/ Center: Center

Name of the State: Telanganga

GSTIN/ Temporary ID/UIN

Order No. & Date

Order-in-Original No.107/2023-24-Sec-Adjn-ADC(ST) dated
27.03.2024.

Designation and address of the officer
passing the order appealed against

Additional Commissioner of Central Tax

Secunderabad GST Commissionerate,

GST Bhavan, LB Stadium Road,

Basheerbagh,

Hyderabad - 500 004

Date of Communication of the ordcr
appealed against

28.03.2024

Details of the case under dispute

Order-in-Original No.107/2023-24-Sec-Adjn-ADC(ST) dated
27.03.2024.

(i) Briefissue of the case under dispute

The CESTAT in its Order has directed the Adjudicating Authority to
quantify the Tax payable and not decide the taxability or otherwise.
However the Adjudicating Authority has by his findings at para 10 of
the impugned OIO has gone beyond the jurisdiction set out in the
denovo proceedings.

(ii) Description and classification of goods
or services in dispute

Residential complex services.

(i1i) Period of dispute:

January 2010 to December 2011

(iv) Amount under dispute

7 |Statement of facts Enclosed
g |Grounds of Appeal Enclosed
9 |Prayer Enclosed
10 |Amount of demand in dispute, if any
O
PLACE: HYDERABAD 33\@‘, ,mﬂiﬂ
DATE: 27.06.2024 SIGNATURE: ?ﬂ 0

(R.SATYANARAYANA)
Assistant Commissioner of Central Tax

Secunderabad GST Division

P2 32 GG A 52
R. SATYAI\ARAYANA
agas g/ Assistant Commissioner
F" w2/ Central Tax
BrdbosraE oh A & #FEd
Secunderabad GST Division

Fewrang/Hyderabad
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STATEMENT OF FACTS

M/s. Alpine Estates, 5-4-187/3 &4, II Floor, Soham Mansion, MG
Road, Secunderabad — 500 003 (here-in-after referred to as “assessee/Alpine”)
were registered with the Service Tax Department vide Registration number
AANFA5250FST001 for rendering works contract services.

1.2 The assessee is engaged in sale of residential houses /units in
venture by name “Flower Heights” to prospective buyers while the units are
under construction by entering into following agreements:
(i) Sale deed for sale of undivided portion of land together with semi-
finished portion of the flat. Sale deed is registered and appropriate
‘Stamp Duty’ has been discharged on the same; and

(i) an agreement for construction with their customers.

As it involved both transfer of property in goods and also provision of
services, in execution of the said construction agreements, it appears that the
services rendered by them after execution of sale deed against agreements of
construction to each of their customers to whom the land was already sold vide

sale deed are taxable services under works contract services.

1.3, The Department has initially issued a Show Cause Notice vide
HQPOR No. 82/2010-Adjn(ST) dated 16.06.2010 covering the period January
2009 to December 2009 on the construction and work contract services. The
Hon’ble CESTAT vide Final Order No. A/30172-30178/2019 dated 31.01.2019
set aside the demands raised in the above Show Cause Notice holding that

service tax is not applicable on sale of flats prior to 01.07.2010.

1.4. Further, the following two periodical Show Cause Notices were
issued to the assessee covering the period from January 2010 to December 2011:
1. O.R.No. 62/2011-Adjn (ST) dt.23.04.2011
. §.Tax involved : Rs.35,03,113/-
2. 0.R.No. 51/2012-Adjn (ST) dt.24.04.2012
. S Tax involved: Rs.48,33,495/-

The above two Show Cause Notices were adjudicated vide a common Order-in-
Original No 49/ 2012-Adjn (ST)( ADC) dt: 31 .08.2012. The said Order-in-Original
was appealed against before the Appellate Authority. The Commissioner
(Appeals) vide Order-in-Appeal No. 38/2012 (H-IT) upheld the Order-In-Original
but remanded the matter for re-quantification. To the extent aggrieved by the

Order-in-Appeal, the assessee filed an appeal before the Hon’ble CESTAT.

Page 10of 2



1.5, The Hon’ble CESTAT, Hyderabad vide Final Order No.
ST/30699/2019 dt: 19.06.2019:
() set aside the demand for the period from Jan’2010 to Jun’2010
(i) set aside the demand raised on registration fees, VAT etc., for the
period January 2010 to December 2011
(iii) with regard to demand for the period July’2010 to Dec’2011 the
matter was remanded to the original authority for denovo
adjudication only to the limited extent to check whether the Show
Cause Notice has given deduction towards sale deed value or not; if
not given directed the adjudicating authority to pass the denovo

order after giving the deduction.

1.6. As per the directions of Hon’ble CESAT vide the above cited Final
Order, the Adjudicating Authority has taken up the denovo adjudication
proceedings i.r.o. the above two Show Cause Notices covering the period January
2010 to December 2011 and passed the impugned Order-in-Original dt:
27.03.2024. The Adjudicating Authority vide the impugned Order-In-Original

(Denovo):

() dropped the demand proposed in the notice for the period from
January 2010 to June 2010
(ii) calculated the Service Tax liability after deducting sale deed value,

VAT, Registration charges etc., other non taxable receipts (Electricity

etc.)

2 In view thereof, the Adjudicating Authority held that the taxpayer is liable
to pay S.Tax of Rs.8,99,823/- for the period from July 2010 to December 2010
and Rs.22,83,554/- for the period from Jan’ll to Dec2011. Accordingly, the

Adjudicating Authority confirmed the demands along with interest and penalties.

Page 2 of 2



GROUNDS OF APPEAL

The Adjudicating Authority vide the impugned Order-in-Original No.
107 /2023-24-Sec-Adjn-ADC(ST) dated 27.03.2024 has dropped the demand of
Rs 51,53,231/- for the period January 2010 to December 2011 which appears

to be not legal and proper for the following reasons:

1.2, The assessee has undertaken construction of a single venture by
name “Flower Heights”, Mallapur, Hyderabad having 102 units for the said
period. Section 65(91a) of Chapter V of the Finance Act, 1994 defines “residential

complex” which is reproduced as under:

“residential complex” means any complex comprising of—

(i) a building or buildings, having more than twelve residential units;

(i) a common area; and

(iii) any one or more of facilities or services such as park, lift, parking space, community
hall, common water supply or effluent treatment system, located within a premises and
the layout of such premises is approved by an authority under any law for the time being
in force, but does not include a complex which is constructed by a person directly
engaging any other person for designing or planning of the layout, and the
construction of such complex is intended for personal use as residence by such
person.

Explanation. — For the removal of doubts, it is hereby declared that for the purposes of
this clause, —

(a) “personal use” includes permitting the complex for use as residence by another person
on rent or without consideration,

(b) “residential unit” means a single house or a single apartment intended for use as a
place of residence;]

1.3 It is not in dispute that the venture undertaken by them satisfied all
the ingredients of the definition of the residential complex i.e. more than 12
residential units, common area and the layout of such project approved by the
civil authorities. The same has been sold to various customers by executing two
agreements. A sale deed was executed at semi finished stage and stamp duty
was paid for the undivided portion of the land along with semi finished
construction. Thereafter, another agreement was entered for completion of the
flat. On this issue, the Board vide Circular No. 108/02/2009 - ST dated
29.01.2009 has clarified as under:

“The matter has been examined by the Board. Generally, the initial agreement
between the promoters / builders / developers and the ultimate owner is in the
nature of 'agreement to sell'. Such a case, as per the provisions of the Transfer of
Property Act, does not by itself create any interest in or charge on such property.
The property remains under the ownership of the seller (in the instant case, the
promoters/ builders/developers). It is only after the completion of the construction
and full payment of the agreed sum that a sale deed is executed and only then the
ownership of the property gets transferred to the ultimate owner. Therefore, any
service provided by such seller in connection with the construction of residential
complex till the execution of such sale deed would be in the nature of 'self-service’
and consequently would not attract service tax. Further, if the ultimate owner
enters into a contract for construction of a residential complex with a promoter /
builder / developer, who himself provides service of design, planning and
construction; and after such construction the ultimate owner receives such property

®



for his personal use, then such activity would not be subjected to service tax,
because this case would fall under the exclusion provided in the definition of
'residential complex'. However, in both these situations, if services of any person
like contractor, designer or a similar service provider are received, then such a
person would be liable to pay service tax”.

1.4. It appears that the assessee had discharged the service tax on the
amounts attributable to the value received by them over and above the sale deed
value till December 2008 under Works Contract Service in respect of
construction of residential complex and not paid the service tax for the period
from 01/2009 onwards under the pretext of the Board’s clarification in the
circular dated 29.01.2009. The Board Circular prescribed three conditions like
construction should be completed, full payment of the agreed sum should be
paid and sale deed should be executed for the full value of the residential unit.
In the instant case, though full payments were made, construction was not
complete and sale deed was executed for part amount of the total consideration.
As such the assessee is not covered by the situation explained in the Board’s
Circular relied upon by the assessee and the Hon’ble CESTAT in the case of M/s.
Kolla Developers and also M/s. Modi & Mehta Homes.

1.8, Further, the exclusion clause provided in the definition of
‘residential complex’ would apply to the “complex as a whole” and not to
individual residential units. It is clarified that if the entire residential complex is
meant for use by one person then it gets excluded from the definition of
‘residential complex’ but not in the case of individual residential units as in the
instant case. Further, each construction agreement with the individual customer
is a ‘works contract’ independent of the agreement entered with another
individual customer and hence reliance of the assessee and the Hon’ble Tribunal

on the said circular is not relevant.

1.6. In the instant case, the assessee undertook the construction of
projects having more than 12 units and the construction of entire
project/residential complex is subject to levy of service tax and accordingly the
entire project/complex is one works contract in terms of the provisions of clause
(c) of the explanation under ‘Works Contract Service’ as provided under Section
65(105)(zzzza) of the Finance Act, 1994.

65(105)(zzzza) : taxable service means any service provided or to be provided - to
any person, by any other person in relation to the execution of a works contract,
excluding works contract in respect of roads, airports, railways, transport

terminals, bridges, tunnels and dams.

o



Explanation.—For the purposes of this sub-clause, “works contract” means a
contract wherein,—

(i) transfer of property in goods involved in the execution of such contract is
leviable to tax as sale of goods, and

(ii) such contract is for the purposes of carrying out,—

(a) erection, commissioning or installation of plant, machinery, equipment or
structures, whether pre-fabricated or otherwise, installation of electrical and
electronic devices, plumbing, drain laying or other installations for transport of
fluids, heating, ventilation or air conditioning including related pipe work, duct
work and sheet metal work, thermal insulation, sound insulation, fire proofing
or water proofing, lift and escalator, fire escape staircases or elevators; or

(b) construction of a new building or a civil structure or a part thereof, or of a
pipeline or conduit, primarily for the purposes of commerce or industry; or (c)
construction of a new residential complex or a part thereof; or

(d) completion and finishing services, repair, alteration, renovation or restoration
of, or similar services, in relation to (b) and (c); or (e) turnkey projects including

engineering, procurement and construction or commissioning (EPC) projects;

Lifs The second agreement (written or oral) and by whatever name is
called involve supply of material and labour to bring the semi-finished flat to a
stage of completion. As it is a composite contract involving labour and material
it clearly satisfies the definition of Works Contact Service’. Therefore, the
classification under works contract service and the same shall be preferred in
view of the Section 65A of the Act. The Board vide Circular No. 128/10/2010-ST
dated 24.08.2010 para 2 has also clarified as under:

“The matter has been examined. As regards the classification, with effect from
01.06.2007 when the new service ‘Works Contract’ service was made effective,
classification of aforesaid services would undergo a change in case of long term
contracts even though part of the service was classified under the respective
taxable service prior to 01.06.2007. This is because ‘works contract’ describes
the nature of the activity more specifically and, therefore, as per the provisions of
section 65A of the Finance Act, 1994, it would be the appropriate classification for
the part of the service provided after that date.”

1.8. In view of the above, it appears that the activity undertaken by the
assessee in the instant case is classifiable under “Works Contract Service” and
the taxpayer is liable for service tax for the period prior to 07/2010. It is also
pertinent to mention that the aspect of taxability under “Works Contract Service”
has been upheld by the Commissioner (A) vide Order-in-Appeal No. 38/2013 (H-
II) S.Tax dt.27.02.2013.

1.9. Whereas, the Hon’ble CESTAT vide Final Order No. ST/30699/2019
dt: 19.06.2019 set aside the demand for the period prior to 07/2010. The said
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Final Order has been accepted by the Commissioner on MONETARY GROUNDS.
Hence, it appears that the demand pertaining to the period post 07/2010 has
not been reached finality. However, the Adjudicating Authority dropped the

demand which appears to be not legal and proper.

1.10 Further the CESTAT in its Order has directed the Adjudicating
Authority to quantify the Tax payable and not decide the taxability or otherwise.
However, the Adjudicating Authority has by his findings at para 10 of the
impugned OIO has gone beyond the jurisdiction set out in the denovo
proceedings. Therefore, an appeal against the impugned Order-in-Original is
required to be preferred with the Commissioner (Appeals-II), Hyderabad and

accordingly it is hereby ordered as follows:
PRAYER

Based on the above grounds, the Appellant prays that the Appellate
Authority may be pleased to decide:

(i) set aside the impugned Order-in-Original No. 107 /2023-24-Sec-
Adjn-ADC(ST) dated 27.03.2024 passed by the Additional
Commissioner of Central Tax, Secunderabad GST Commissionerate

to the extent of dropping the demand; or

(i) pass any suitable orders, as deemed fit.

etz
20 HE 020

Signature of the Appellant

3T, TSRO
R. SAT!YAI\.'?‘P,(C:\YN‘JJ
TgaS g/ Assistant Commission
BEIT B -"z/(.entra:}Tﬁ
Rydsezrae ©f ga € #Haa
VERIFICATION Secunderabad GST Divisio:
gezrag/Hyderabad "

I, R.SATYANARAYANA, the Appellant, do hereby declare that what is stated above

is true to the best of my information and belief.

: .
Verified today, the 27% day of June, 2024 AN\ 2 )
T ‘2’\67) (.20

Place: Hyderabad. 23\ 2-06"

Signature of the Appellant
P2 132 G LB 52 ]
R. SATYA’\IARAYANA

TS 3{'&5&3 [/ssistan it Commissioner
¥ H2/Central Tax
BrperaTs ot oA & FHaet
gsecunderabad GST Division

Fewrare/Hyderabad



Review Order No.79/2024-25 - OIO (ST)
Against OIO No. 107/2023-24-Sec-Adjn-ADC(ST)
Dated 27.03.2024

eI AU ohe 31 3 cUTE T oeh T TR
OFFICE OF THE COMMISSIONER OF EENTI{AL TAX & CENTRAL EXCISE
SECUNDERABAD GST COMMISSIONERATE, GST BHAWAN, L.B. STADIUM ROAD,
ERIPCICIRCRIEI BASHEERBAGH, HYDERABAD - 500 004.
Ph. No.: 040-23231486 Email id: cgst.seccommr@gov.in

-GEXCOMIREVISTIOIO!5593I2024-REV-OIoCOMMR-CGST-SECUNDERABAD Dated:26.06.2024

Review Order No.79/2024-25 - OIO (ST)

(Issued by Principal Commissioner of Central Tax and Central Excise,
Secunderabad GST Commissionerate, Hyderabad)

Sub: Review of Order-In-Original No. 107/2023-24-Sec-Adjn-ADC(ST)
dated 27.03.2024 passed by the Additional Commissioner of
Central Tax, Secunderabad GST Commissionerate in the case of
M/s. Alpine Estates, 5-4-187/3 &4, II Floor, Soham Mansion, MG
Road, Secunderabad - 500 003 - Review Order under Section
84(1) of the Finance Act, 1994 - Issued.

* ok K

WHEREAS, in exercise of the Powers conferred under Section 84(1)
of the Finance Act, 1994, I, the undersigned, Principal Commissioner of Central
Tax, Central Excise, Secunderabad GST Commissionerate, Hyderabad has
called for and examined the records relating to the Order-in-Original No.
107/2023-24-Sec-Adjn-ADC(ST) dated 27.03.2024 passed by the Additional
Commissioner of Central Tax, Secunderabad GST Commissionerate
(hereinafter called as “Adjudicating Authority”) in respect of M/s. Alpine
Estates, Secunderabad for the purpose of satisfying himself as to legality and
propriety of the said Order-in-Original. The OIO has been received on
27.03.2024.

2 BRIEF FACTS OF THE CASE:

2:1: M/s. Alpine Estates, 5-4-187/3 &4, 1I Floor, Soham Mansion, MG
Road, Secunderabad —~ 500 003 (here-in-after referred to as “assessee/Alpine”)
were registered with the Service Tax Department vide Registration number

AANFAS250FSTO0O01 for rendering works contract services.

2. The assessee is engaged in sale of residential houses/units in
venture by name “Flower Heights” to prospective buyers while the units are

under construction by entering into following agreements:



Review Order No.79/2024-25 - OIO (ST)
Against OIO No. 107/2023-24-Sec-Adjn-ADC(ST)
Dated 27.03.2024

() Sale deed for sale of undivided portion of land together with semi-
finished portion of the flat. Sale deed is registered and appropriate
‘Stamp Duty’ has been discharged on the same; and

(i1) an agreement for construction with their customers.

As it involved both transfer of property in goods and also provision of
services, in execution of the said construction agreements, it appears that the
services rendered by them after execution of sale deed against agreements of
construction to each of their customers to whom the land was already sold vide

sale deed are taxable services under works contract services.

2.8, The Department has initially issued a Show Cause Notice vide
HQPOR No. 82/2010-Adjn(ST) dated 16.06.2010 covering the period January
2009 to December 2009 on the construction and work contract services. The
Hon’ble CESTAT vide Final Order No. A/30172-30178/2019 dated 31.01.2019
set aside the demands raised in the above Show Cause Notice holding that

service tax is not applicable on sale of flats prior to 01.07.2010.

2.4. Further, the following two periodical Show Cause Notices were
issued to the assessee covering the period from January 2010 to December
i e
1. O.R.No. 62/2011-Adjn (ST) dt.23.04.2011
: 8.Tax involved : Rs.35,03,113/-
2. O.R.No. 51/2012-Adjn (ST) dt.24.04.2012
: S.Tax involved: Rs.48,33,495/-

The above two Show Cause Notices were adjudicated vide a common Order-in-
Original No 49/2012-Adjn (ST)( ADC) dt: 31.08.2012. The said Order-in-
Original was appealed against before the Appellate Authority. The
Commissioner (Appeals) vide Order-in-Appeal No. 38/2012 (H-II) upheld the
Order-In-Original but remanded the matter for re-quantification. To the extent
aggrieved by the Order-in-Appeal, the assessee filed an appeal before the
Hon’ble CESTAT.

25 The Hon’ble CESTAT, Hyderabad vide Final Order No.
ST/30699/2019 dt: 19.06.2019:

(i) set aside the demand for the period from Jan’2010 to Jun’2010

(ii) set aside the demand raised on registration fees, VAT etc., for the

period January 2010 to December 2011

Page 2 of 7



Review Order No.79/2024-25 - OIO (ST)
Against OIO No. 107/2023-24-Sec-Adjn-ADC(ST)
Dated 27.03.2024

(iii) with regard to demand for the period July’2010 to Dec’2011 the
matter was remanded to the original authority for denovo
adjudication only to the limited extent to check whether the Show
Cause Notice has given deduction towards sale deed value or not; if
not given directed the adjudicating authority to pass the denovo

order after giving the deduction.

2.6: As per the directions of Hon’ble CESAT vide the above cited Final
Order, the Adjudicating Authority has taken up the denovo adjudication
proceedings i.r.o. the above two Show Cause Notices covering the period
January 2010 to December 2011 and passed the impugned Order-in-Original
dt: 27.03.2024. The Adjudicating Authority vide the impugned Order-In-

Original (Denovo):

(1) dropped the demand proposed in the notice for the period from
January 2010 to June 2010

(ii) calculated the Service Tax liability after deducting sale deed value,
VAT, Registration charges etc., other non taxable receipts

(Electricity etc.)

In view thereof, the Adjudicating Authority held that the taxpayer is liable to
pay S.Tax of Rs.8,99,823/- for the period from July 2010 to December 2010
and Rs.22,83,554/- for the period from Jan’ll to Dec2011. Accordingly, the
Adjudicating Authority confirmed the demands along with interest and

penalties.

2.7 Whereas, on examination of the impugned Order-in-Original No.
107/2023-24-Sec-Adjn-ADC(ST) dated 27.03.2024 passed by the Additional
Commissioner of Central Tax, Secunderabad GST Commissionerate the
Commissioner is of the considered opinion that the said Order-in-Original does

not appear to be legal and proper on the following grounds:

3. GROUNDS OF APPEAL:

3.1 The Adjudicating Authority vide the impugned Order-in-Original
No. 107/2023-24-Sec-Adjn-ADC(ST) dated 27.03.2024 has dropped the
demand of Rs 51,53,231/- for the period January 2010 to December 2011

which appears to be not legal and proper for the following reasons:

3.2 The assessee has undertaken construction of a single venture by

name “Flower Heights”, Mallapur, Hyderabad having 102 units for the said
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Review Order No.79/2024-25 - OIO (ST)
Against OIO No. 107/2023-24-Sec-Adjn-ADC(ST)
Dated 27.03.2024

period. Section 65(91a) of Chapter V of the Finance Act, 1994 defines

“residential complex” which is reproduced as under:

“residential complex” means any complex comprising of—

(i) a building or buildings, having more than twelve residential units;

(i) @ common area; and

(i) any one or more of facilities or services such as park, lift, parking space,
community hall, common water supply or effluent treatment system, located
within a premises and the layout of such premises is approved by an authority
under any law for the time being in force, but does not include a complex
which is constructed by a person directly engaging any other person for
designing or planning of the layout, and the construction of such
complex is intended for personal use as residence by such person.
Explanation. — For the removal of doubts, it is hereby declared that for the
purposes of this clause, —

(a) “personal use” includes permitting the complex for use as residence by
another person on rent or without consideration;

(b) “residential unit” means a single house or a single apartment intended for use

as a place of residence;]

3.9 [t is not in dispute that the venture undertaken by them satisfied
all the ingredients of the definition of the residential complex i.e. more than 12
residential units, common area and the layout of such project approved by the
civil authorities. The same has been sold to various customers by executing
two agreements. A sale deed was executed at semi finished stage and stamp
duty was paid for the undivided portion of the land along with semi finished
construction. Thereafter, another agreement was entered for completion of the
flat. On this issue, the Board vide Circular No. 108/02/2009 - ST dated
29.01.2009 has clarified as under:

“The matter has been examined by the Board. Generally, the initial
agreement between the promoters / builders / developers and the ultimate
owner 1s in the nature of 'agreement to sell. Such a case, as per the
provisions of the Transfer of Property Act, does not by itself create any
interest in or charge on such property. The property remains under the
ownership of the seller (in the instant case, the
promoters/ builders/developers). It is only after the completion of the
construction and full payment of the agreed sum that a sale deed is
executed and only then the ownership of the property gets transferred to
the ultimate owner. Therefore, any service provided by such seller in
connection with the construction of residential complex till the execution of
such sale deed would be in the nature of 'self-service’ and consequently
would not attract service tax. Further, if the ultimate owner enters into a
contract for construction of a residential complex with a promoter / builder
/ developer, who himself provides service of design, planning and
construction; and after such construction the ultimate owner receives such
property for his personal use, then such activity would not be subjected to
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Review Order No.79/2024-25 - OIO (ST)
Against OIO No. 107/2023-24-Sec-Adjn-ADC(ST)
Dated 27.03.2024

service tax, because this case would fall under the exclusion provided in
the definition of 'residential complex'. However, in both these situations, if
services of any person like contractor, designer or a similar service
provider are received, then such a person would be liable to pay service
tax”,

3.4. It appears that the assessee had discharged the service tax on the

amounts attributable to the value received by them over and above the sale
deed value till December 2008 under Works Contract Service in respect of
construction of residential complex and not paid the service tax for the period
from 01/2009 onwards under the pretext of the Board’s clarification in the
circular dated 29.01.2009. The Board Circular prescribed three conditions like
construction should be completed, full payment of the agreed sum should be
paid and sale deed should be executed for the full value of the residential unit.
In the instant case, though full payments were made, construction was not
complete and sale deed was executed for part amount of the total
consideration. As such the assessee is not covered by the situation explained in
the Board’s Circular relied upon by the assessee and the Hon’ble CESTAT in
the case of M/s. Kolla Developers and also M/s. Modi & Mehta Homes.

3.5. Further, the exclusion clause provided in the definition of
‘residential complex’ would apply to the “complex as a whole” and not to
individual residential units. It is clarified that if the entire residential complex
is meant for use by one person then it gets excluded from the definition of
‘residential complex’ but not in the case of individual residential units as in the
instant case. Further, each construction agreement with the individual
customer is a ‘works contract’ independent of the agreement entered with
another individual customer and hence reliance of the assessee and the

Hon’ble Tribunal on the said circular is not relevant.

3.b. In the instant case, the assessee undertook the construction of
projects having more than 12 wunits and the construction of entire
project/residential complex is subject to levy of service tax and accordingly the
entire project/complex is one works contract in terms of the provisions of
clause (c) of the explanation under ‘Works Contract Service’ as provided under

Section 65(105)(zzzza) of the Finance Act, 1994.

65(105)(zzzza) : taxable service means any service provided or to be provided -
to any person, by any other person in relation to the execution of a works
contract, excluding works contract in respect of roads, airports, railways,

transport terminals, bridges, tunnels and dams.
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Review Order No.79/2024-25 - OIO (ST)
Against OIO No. 107/2023-24-Sec-Adjn-ADC(ST)
Dated 27.03.2024

Explanation.—For the purposes of this sub-clause, “works contract” means a
contract wherein,—

(i) transfer of property in goods involved in the execution of such contract is
leviable to tax as sale of goods, and

(ii) such contract is for the purposes of carrying out,—

(a) erection, commissioning or installation of plant, machinery, equipment or
structures, whether pre-fabricated or otherwise, installation of electrical and
electronic devices, plumbing, drain laying or other installations for transport of
fluids, heating, ventilation or air conditioning including related pipe work, duct
work and sheet metal work, thermal insulation, sound insulation, fire proofing
or water proofing, lift and escalator, fire escape staircases or elevators; or

(b) construction of a new building or a civil structure or a part thereof, or of a
pipeline or conduit, primarily for the purposes of commerce or industry; or (c)
construction of a new residential complex or a part thereof; or

(d) completion and finishing services, repair, alteration, renovation or
restoration of, or similar services, in relation to (b) and (c); or (e) turnkey
projects including engineering, procurement and construction or

commissioning (EPC) projects;

3.7. The second agreement (written or oral) and by whatever name is
called involve supply of material and labour to bring the semi-finished flat to a
stage of completion. As itis a composite contract involving labour and material
it clearly satisfies the definition of ‘Works Contact Service’. Therefore, the
classification under works contract service and the same shall be preferred in
view of the Section 65A of the Act. The Board vide Circular No. 128/10/2010-
ST dated 24.08.2010 para 2 has also clarified as under:

“The matter has been examined. As regards the classification, with effect
Jrom 01.06.2007 when the new service ‘Works Contract’ service was made
effective, classification of aforesaid services would undergo a change in
case of long term contracts even though part of the service was classified
under the respective taxable service prior to 01.06.2007. This is because
‘works contract’ describes the nature of the activity more specifically and,
therefore, as per the provisions of section 65A of the Finance Act, 1994, it
would be the appropriate classification for the part of the service provided
after that date.”

3.8 In view of the above, it appears that the activity undertaken by the
assessee in the instant case is classifiable under “Works Contract Service” and

the taxpayer is liable for service tax for the period prior to 07/2010. It is also
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Against OIO No. 107/2023-24-Sec-Adjn-ADC(ST)
Dated 27.03.2024

pertinent to mention that the aspect of taxability under “Works Contract
Service” has been upheld by the Commissioner (A) vide Order-in-Appeal No.
38/2013 (H-1I) S.Tax dt.27.02.2013.

3.9, Whereas, the Hon'ble CESTAT vide Final Order No.
ST/30699/2019 dt: 19.06.2019 set aside the demand for the period prior to
07/2010. The said Final Order has been accepted by the Commissioner on
MONETARY GROUNDS. Hence, it appears that the demand pertaining to the
period post 07/2010 has not been reached finality. However, the Adjudicating

Authority dropped the demand which appears to be not legal and proper.

3.10 Further the CESTAT in its Order has directed the Adjudicating
Authority to quantify the Tax payable and not decide the taxability or
otherwise. However the Adjudicating Authority has by his findings at para 10 of
the impugned OIO has gone beyond the jurisdiction set out in the denovo
proceedings. Therefore, an appeal against the impugned Order-in-Original is
required to be preferred with the Commissioner (Appeals-II), Hyderabad and

accordingly it is hereby ordered as follows:

ORDER

4. In the light of the foregoing, the Assistant Commissioner of Central
Tax, Secunderabad GST Division, Secunderabad GST Commissionerate,
Hyderabad is hereby directed to make a prayer within the stipulated time

before Commissioner (Appeals-II), Hyderabad seeking to:

(1) set aside the impugned Order-in-Original No. 107/2023-24-Sec-
Adjn-ADC(ST) dated 27.03.2024 passed by the Additional
Commissioner of Central Tax, Secunderabad GST
Commissionerate to the extent of dropping the demand of

51,53,231/- along with interest and penalty; or

(ii)  pass any suitable orders, as deemed fit.

®

@\“m;(%“\w

L
MANKOSAKAR SURENDRAKUMAR CHANDRAKANT RAO
PRINCIPAL COMMISSIONER
SECUNDERABAD GST COMMISSIONERATE

To

The Assistant Commissioner of Central Tax,
Secunderabad CGST Division,
Secunderabad GST Commissionerate.
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OFFICE OF THE COMMISSIONER OF CENTRAL TAX, CENTRAL EX
SECUNDERABAD GST COMMISSIONERATE, GST BHAWAN, L.B.STADIUM ROAD
avﬁmw,aawaBASHEERBAGH, HYDERABAD - 500 004.
Email. adjudication3@gmail.com

OR N0.29/2019-20-Sec-Adin-JcC ST Date:27.03.2024
DIN-20240356YO000000BC83

S H&4T/ORDER-IN-ORIGINAL No.107/2023-24-Sec-Adin
(Passed by Sri B. VIJAY, Additional Commissioner of Central Tax, Central Excise
and Service Tax, Secunderabad GST Commissionerate)

PREAMBLE
L ugwﬁrwwﬁh%ﬁsﬁa@%ﬁmﬁ:wa&m%mﬁwmw%l

This copy is granted free of charge for the private use of the person to whom it is
issued.

2. faw g, 1994ﬁw85$asa,mﬁ%$wﬁ,swm%tﬁ%aaﬁilﬁ
AR e (m),w,mm,vﬁﬁwm$m/ﬁ0héfﬂm?aﬁmﬂ@%
60 ol & iR ordfier ax wwar 2 ﬁﬁa,w%mﬁaaﬁﬂwm,?m-soo 0041

Under Sec.85 of the Finance Act, 1994, as amended, any person aggrieved by this
order can prefer an appeal within 60 days from the date of communication of such
order/decision to the Commissioner (Appeals), Hqrs., Office, 7th floor, L.B. Stadium
Road, Basheerbagh, Hyderabad - 500 004.

8. wm%@wwma@aﬁ (3rdie) %swafumﬁn%waw.s%aw
wwﬁ,aﬁwmwaﬁvgﬂhﬁmmm%wma@ﬂmﬁ%

An appeal against this order shall lie before the Commissioner (Appeals) on
payment of 7.5% of the duty demanded where duty or duty and penalty are in
dispute or penalty, where penalty alone is in dispute.

YRT 85 & TEd g (it %fﬁqwmmqfﬁwﬁaﬁmeﬁ?ﬁmﬁ
e § Tafa 3t o,

An appeal under Sec.85 to the Commissioner (Appeals) shall be made in form ST-4
and shall be verified in the prescribed manner.
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4, waxmﬁﬁaﬁﬂémaﬁﬁﬁwaﬁmmmmmﬁmﬁ
mhmmﬁsﬁmﬁmﬁﬁWMQﬁuﬁfmmaﬂmma

The form of appeal in Form No: ST-4 shall be filed in duplicate and shall be
accompanied by a copy of the decision or the order appealed against.

5. mmmﬁmmmﬁmsamaﬁm@@wm&uﬁm
aﬂmﬁagm%m&ﬂﬁﬁaﬂmmﬁmﬁq.

The appeal as well as the copy of the decision or order appealed against
must be affixed with their fee stamp of the appropriate amount.

Sub: Service Tax - Offence- Case against M/s Alpine Estates - Non-
payment of Service Tax on taxable services rendered- Issuance of
Order In Original (Denovo) - Reg.

kkkkrkk

BRIEF FACTS OF THE CASE:

M/s Alpine Estates, #5-4-187/3&4, 11 Floor, Soham Mansion, MG
Road, Secunderabd-500003 (here-in-after referred as “Alpine” or the
assessee), are engaged in providing works contract service. M/s Alpine
Estates is a registered partnership firm and got themselves registered with
the department with Service Tax Registration Number AANFA5250FSTO001.

2. A Show Cause Notice vide HQPOR No.82/2010-Adjn(ST) dt. 16.06.2010
was issued for the period from January 2009 to December 2009 for an
amount of Rs.31,10,377/- including cesses and the same has been
adjudicated and confirmed vide Order -in-Original No:44/ 2010-ST dt.
15.10.2010. Further, the assessce has gone an appeal, and the same has
been dismissed vide OIA No. 08/2011(H-II) dt. 31.01.2011 by the
Commissioner (Appeal), Hyderabad. Aggrieved from the said Order in
Appeal, the assesee had filed an appeal before Hon’ble CESTAT. Hon'ble
CESTAT vide Final order No.A/30172—30178/2019 dated 31.01.2019 has
set aside the demands raised in the above SCN issued for the period from
January, 2009 to December, 2009 holding that service tax is not applicable
on sale of flats prior to 01.07.2010. Another two show cause notices were
issued vide OR. No. 62 /2011-Adjn(ST) Gr.X, dated 23.04.2011 and
OR.No0.51/2012 - Adjn (Addl. Commr.), dated 24.04.2012 for the period from
January, 2010 to December, 2010 and January, 2011 to December, 2011
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respectively. The impugned above said both Show Cause Notices are sequel
to the same for the period from January, 2010 to December, 2011.

3. Show Cause Notice OR No.OR. No. 62/2011-Adjn(ST) Gr.X, dated
23.04.2011: The Show Cause Notice is reproduce hereunder:-

“2. A Show Cause Notice vide HQPOR No. 82/2010-(ST) dt. 16.6.2010 was
issued for the period from January 2009 to December 2009 involving an
amount of Rs. 31,10,377/- including cess and the same has been
adjudicated and confirmed vide Order-In-Original NO:44/2010-ST DT.
15.10.2010. Further, the assessee has gone an appeal and the same has
been dismissed vide OIA No.08/2011(H-) dt.31.1.2011 by the
Commissioner (Appeal), Hyderabad. The present notice is issued in sequel to
the same for the period from January 2010 to December 2010.

3. As per Section 65 (105) (zzzza) of the Finance Act, 1994 defines that
‘taxable service means any service provided or to be provided - to any
person, by any other person, in relation to the execution of a Works
Contract, excluding works contract in respect 09f roads, airports, railways,
transport terminals, bridges, tunnels and dams’.

Explanation: For the purposes of this sub-clause, “works contract” means a
contract wherein, -
i. transfer of property in goods involved in the execution of such
contract is leviable to tax as sale of goods, and
ii. such contract is for the purposes of carrying out,-

(a)erection, commissioning or installation of plant, machinery,
equipment or structures, whether pre-fabricated or
otherwise.....,

(b)construction of a new building or a civil structure or a part
thereof, or of a pipeline or conduit, primarily for the purposes of
commerce or industry; or

(c)construction of a new residential complex or a part thereof; or

(d)completion and finishing services, repair, alteration, renovation
or restoration of, or similar services, in relation to (b) and (c); or

(e)turnkey projects including engineering, procurement and
construction or commissioning (EPC) projects.”

3. As per Section 65(91a) of the Finance Act, 1994, “Residential Complex”
means any complex comprising of —
1.  a building or buildings, having more than twelve residential units;
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ii. acommon area; and

iii. any one or more of facilities or services such as park, lift, parking
space, community hall, common water supply or effluent treatment
system.

located within the premises and the layout of such premises is approved by

an authority under the law for the time being in force, but does not include

a complex which is constructed by a person directly engaging any other

person for designing or planning of the layout, and the construction of such

complex is intended for personal use as residence by such person.

4. M/s Alpine Estates registered with the service tax department and not
discharging the service tax liability properly and not filing the ST-3 returns,
which are mandatory as per Service Tax Rules made there under. On
verification of the records, it is found that M/s Alpines Estate have
undertaken a single venture by name M/s Flower Heights located at Plot
No.3-3-27/1, Mallapur Old Village, Uppal Mandal, RR District and received
amount from customers towards sale of land and agreement of construction
of 102 houses for the said period. Further, it is found that they have not
filed ST-3 returns for the said period.

5. Further it is made clear on 01.02.2010 by Sri Shanker Reddy, Deputy
General Manager (Admn) authorised representative' of the assessee, that the
activities undertaken by the company are providing services of construction
of residential complexes and also stated that initially, they collected the
amounts against booking and also stated that initially, they collected the
amounts against booking form/agreement of sale. At the time of registration
of the property, the amounts received till then will be allocated towards Sale
Deed and Agreements of Construction. Therefore, service tax on amount
received against Agreement of Construction portion of the amounts towards
agreement of construction is aid on receipt basis. The agreement of sale
constitutes the total amount of land/semi-finished flat with undivided share
of land and value of construction. The Sale Deed constitutes a condition to
go for construction with the builder. Accordingly, the construction
agreement will also be entered immediately on the same date of sale deed.
All the process is in the way fo sale of constructed unit as per the agreement
of sale but possession was given in two phases one is land/ semi-finished
flat with undivided share of land and other one is completed unit. This is
commonly adopted procedure as required for getting loans from the banks”.
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6.  As per the exclusion provided in Section 65(91a) of the Service Tax Act,
the residential complex does not include a complex which is constructed by
a person directly engaging any other person for designing or planning of the
layout, and the construction of such complex is intended for personal use as
residence by such person. Here “personal use” includes permitting the
complex for use as residence by another person on rent or without
consideration. It is further clarified in para 3 of the Circular No.
108/02/2009-ST dt. 29.01.2009 if the ultimate owner enters into a
contract for construction of a residential complex with a
promoter/builder/developer; who himself provides service of design,
planning and construction; and after such construction the ultimate owner
receives such property for his personal, then such activity is not liable to
service tax. Therefore, as per the exclusion clause and the clarification
mentioned above, if a builder/ promoter/developer constructs entire
complex for one person for personal use as residence by such person would
not be subjected to service tax. Further, the builder/ promoter/developer
normally enters into construction /completion agreement after execution of
sale deed, till the execution of sale deed the property remains in the name of
the builder/promoter/developer and services rendered thereto are self-
services. Moreover, stamp duty will be paid on the value consideration
shown in the sale deed. Therefore, there is no levy of service tax on the
services rendered till sale deed. i.e. on the value consideration shown in the
sale deed. But, no stamp duty will be paid on the agreements/contract
against which they render services to the customer after execution of sale
deeds. There exists the service provider and service recipient relationship
between the builder/promoter/developer and the customer. Therefore, such
services against agreements of construction are invariably attracts service
tax under Section 65(105(zzzza) of the Finance Act 1994,

7 As per the definition of “Residential Complex” provided under Section
65(91a) of the Finance Act 1994, it constitutes any one or more of facilities
or services such as park, lift, parking space, community hall, common water
supply or effluent treatment system. The subject venture of M/s Alpine
Estates qualifies to be residential complex as it contains more than twelve
residential units with common area and common facilities like park,
common water supply etc., and the layout was approved by HUDA vide
permit No. 14014/P4/PLG/H/2006 dt. 23.3.2007. As seen from the records,
the assessee entered into 1) a sale deed for a sale of undivided portion of
land together with semi-finished portion of the flat and 2) an agreement for
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construction, with their customers. On execution of the sale deed the right
in a property got transferred to the customer, hence the construction service
rendered by the assesses thereafter to their customers under agreement of
construction are taxable under Service Tax as there exists service provider
and receiver relation between them. As there involved the transfer of
property in goods in execution of the said construction agreements, it
appears that the services rendered by them after execution of sale deed
against agreements of construction to each of their customers to whom the
land was already sold vide sale deed are taxable services under works
contract service.

8. M/s Alpine Estates, Hyderabad vide their statement received in this
office on 22.4.2011 has submitted the Flat-wise amounts received for the
period from January 2010 to December 2010. The total amount received is
Rs. 85027011/- against agreements of construction during the period and
are liable to pay service tax including cess works out to Rs. 3503113/- and
the interest at appropriate rates under Works Contract Service respectively.

9. M/s Alpine Estates, Hyderabad are well aware of the provisions and of
liability of service tax on receipts as result of these agreements for
construction and have not assessed and paid service tax properly with an
intention to evade payment of Service Tax. They have intentionally not filed
the ST-3 returns for the said period. Hence, the service tax payable by M/s
Alpine Estates appears to be recovered under Sub-Section (1) of Section 73
of the Finances Act 1994.

10. From the foregoing, it appears that M/s Alpine Estates, 5-4-187/3 &
4, 11 Floor, MG Road, Secunderabad-3 have contravened the provisions of
Section 68 of the Finance Act 1994 read with Rule 6 of the Service Tax
Rules, 1994 in as much as they have not paid the appropriate amount of
service tax on the value of the taxable services and Section 70 of the Finance
Act, 1994 read with Rule 7 of the Service Tax Rules 1994 in as much as they
have not filed statutory returns for the taxable services rendered and also
did not truly and correctly assess the tax due on the services provided by
them and also did not disclose the relevant details/information, with an
intent to evade payment of service tax and are liable for recovery under
provisions to the Section 73(1) of the Finance Act 1994 and thereby they
have rendered themselves liable for penal action under Section 77 & 76 of
the Finance Act 1994.
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11. Therefore, M/s Alpine Estates, Hyderabad, are hereby required to show
cause to the Additional Commissioner of Customs, Central Excise & Service
Tax, Hyderabad-II Commissionerate, Hyderabad, within 30 days of receipt of
this notice as to why:-

i, An amount of Rs.3503113/-(Rupees Thirty five lakhs three thousand
one hundred thirteen only) including cess should not be demanded on
the works contract service under the Sub-Section (1) of Section 73 of
the Finance Act 1994 for the period from January 2010 to December
2010; and _

ii. Interest is not payable by them on the amount demanded at (i) above
under Section 75 of the Finance Act 1994; and

iii. Penalty should not be imposed on them under Section 77 of the
Finance Act 1994; for the contravention of Rules and provisions of the
Finance Act 1994; and

iv.  Penalty should not be imposed on them under Section 76 of the
Finance Act 1994.

4. Show Cause Notice OR.No.51/2012- Adjn (Addl.Commr.), dated
24.04.2012: The Show Cause Notice is reproduced hereunder:

“2. A Show Cause Notice vide HQPOR No0.82/2010-Adjn(ST) dt. 16.06.2010
was issued for the period from January 2009 to December 2009 for an
amount of Rs.31,10,377/- including cesses and the same has been
adjudicated and confirmed vide Order -in-Original No:44/2010-ST dt.
15.10.2010. Further, the assessee has gone an appeal, and the same has
been dismissed vide OIA No. 08/2011(H-I) dt. 31.01.2011 by the
Commissioner (Appeal), Hyderabad. Another show cause was issued vide OR
No.62/2011-2010-Adjn (ST) dt.23.04.2011 for the period from January,
2010 to December, 2010. The present notice is issued in sequel to the same
for the period from January 2011 to December 2011.

3. As seen from the records, the assessee entered into 1) a sale deed for
sale of undivided portion of Land together with semi-finished portion of the
flat and 2) an agreernent for construction, with their customers. On
execution of the sale deed the right in a property got transferred to the
customer, hence the construction service rendered by the assesses
thereafter to their customers under agreement of construction are taxable
under Service Tax as their exists service provider and receiver relationship
between them. As there involved the transfer of property in goods in
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execution of the said construction agreements. It appears that the services
rendered by them after execution of the sale deed against agreements of
construction to each of their customers to whom the land was already sold
vide sale deed are taxable services under “Works Contract Service”.

4.  As per Section 65 (105) (zzzza) of the Finance Act, 1994 “taxable
service” means any service provided or to be provided - to any person, by
any other person, in relation to the execution of a works contract in respect
of roads, airports, railways, transport terminals, bridges, tunnels and dams.

Explanation: For the purpose of this sub-clause, “works contract” means a
contract wherein, -
(i) transfer of property in goods involved in the execution of such
contract is leviable to tax as sale of goods, and
(i) such contract is for the purpose of carrying out,-

(a) erection, commissioning or installation of plant, machinery,
equipment or structures, whether pre-fabricated or
otherwise.....,

(b) construction of a new building or a civil structure or a part
thereof, or a pipeline or conduit, primarily for the purposes of
commerce or industry; or

(c) construction of a new residential complex or a part thereof; or

(d) Turnkey projects including engineering, procurement and
construction or commissioning (EPC) projects.

4.1 An optional composition scheme for payment of Service Tax in relation
to Works Contract Service is provided by the Notification No.32/2007-ST
dated 22-05-2007, effective from 01-06-2007, under the “Works Contract
(Composition Scheme for Payment of Service Tax) Rules, 2007. Under the
said scheme, an assessee has to pay an amount equivalent to two per cent
of the gross amount charged for the Works Contract, excluding the Value
Added Tax (VAT) or Sales Tax paid on transfer of property of goods involved
in the execution of Works Contract. W.e.f. 1-3-2008 onwards, the said rate
of 2% is changed to 4% vide Notification No.7/2008-S.T. dated 1-3-2008.

5 M/s Alpine, Hyderabad vide their statement received in this office on
07.02.2012 has informed that they received an amount of Rs.
11,73,17,845/- for the period from January 2011 to December 2011. The
total consideration received by them for the period is Rs. 11,73,17,845/-
during the period and are liable to pay service tax including cess on the
same works out to Rs. 48,33,495/-. The assessee further submitted that
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they have paid service tax of Rs. 21,95,524/- (Rs.745524 Dt. 7.6.2011 and
RS. 14,50,000/- Dt. 09.02.2012) under protest.

6. M/s Alpine registered with the service tax department and not
discharging the service tax liability properly and also not filing the ST-3
returns, which are mandatory as per Service Tax Rules made there under.
On verification of the records, it is found that M /s Alpine Estate have
undertaken a single venture name M/s Flower Heights located at Plot No. 3-
3-27/1, Mallapur Old Village, Uppal Mandal, RR District and received
amount from customers towards sale of land and agreement of construction
of 102 houses.

7. M/s Alpine, are well aware of the provisions and liability of Service Tax
on receipts as result of these agreements for construction and have not
assessed and paid service tax properly. They have not filed the ST-3 returns
for the period up to 03/2011. Hence, the service tax payable by M/s Alpine,
appears to be recovered under Sub-Section (1) of Section 73 of the Finance
Act 1994,

8. From the foregoing, it appears that M /s Alpine Estates, 5-4-187/3 & 4,
II Floor, MG Road, Secunderabad-3 have contravened the provisions of
Section 68 of the Finance Act 1994 read with Rule 6 of the Service Tax
Rules, 1994 in as much as they have not paid the appropriate amount of
Service Tax on the value of the taxable services and Section 70 of the
Finance Act, 1994 read with Rule 7 of the Service Tax Rules 1994 in as
much as they have not filed statutory returns for the taxable services
rendered and also did not truly and correctly asses the tax due on the
services provided by them and also did not disclose the relevant
details/information. Hence the Service is liable for recovery under provisions
of Section 73(1) of the Finance Act 1994 and they have rendered themselves
liable for penal action under Section 76 of the Finance Act 1994 and Section
77 of the Finance Act 1994, They are also liable for Interest under Section
75 of the Finance Act, 1994,

9. Therefore, M/s Alpine Estates, 5-4-187/3 & 4, 1I Floor, MG Road,
Secunderabad, Hyderabad are hereby required to show cause to the
Additional Commissioner of Customs, Central Excise and Service Tax,
Hyderabad-II Commissionerate, 11-5- -423/1/A, Sitaram Prasad Towers, Red
Hills, Bazarghat Road, Hyderabad, within 30 (thirty) days of receipt of this
notice as to why:-
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i an amount of Rs. 48,33,495/- (Rupees Forty Eight Lakhs Thirty Three
Thousand Four Hundred Ninety Five only) including cess should not
be demanded on the “Works Contract Service” under the Sub-Section
(1) of Section 73 of the Finance Act, 1994 for the period from January
2011 to December 2011. An amount of Rs.21,05,524/- (Rs.745524
Dt. 7.6.2011 and Rs.14,50,000 /- Dt. 09.02.2012) by them should not
be adjusted against the demand discussed supra: and

ii. Interest is not payable by them on the amount demanded as (i) above
under Section 75 of the Finance Act 1994; and

iii. Penalty should not be imposed on them under Section 77 of the
Finance Act 1994 for the contravention of Rules and provisions of the
Finance Act 1994; and

iv. Penalty should not be imposed on them under Section 76 of the
Finance Act 1994.”

5 The above said both Show Cause Notices were adjudicated vide Order in
Original No.49/ 2012-Adjnc(ST)ADC, dated 31.08.2012 and the entire
demands proposed in the notices were confirmed. The assessee had filed an
appeal before Commissioner (Appeal) against the said order. The
Commissioner (Appeals) vide Order-in-Appeal No.38/2013 (H-11) S. Tax
dated 27.02.2013 upheld the OIO but remanded the matter for re-
quantification. To the extent aggrieved by Order in Appeal, the assessee filed
an appeal before Hon’ble CESTAT, Hyderabad. The Hon’ble CESTAT has set
aside the demand raised for the period prior to 01.07.2010 and set aside the
demand raised on registration fees, VAT etc for the period from 01.07.2010
vide its Final Order No.ST/30699/ 2019 dated 19.06.2019. With respect to
the demand for the period July, 2010 to Decmber, 2011, the Hon'ble
CESTAT had remanded the matter to the original authority for denovo
adjudication only to the limited extent to check whether the Show Cause
Notice has given deduction towards sale deed value or not. If the deduction
is not given, directed the adjudication authority to pass the denovo order
after giving the deduction. To clear the doubt as to whether the direction in
the Final Order is for reconsideration as to whether the sale deed value is
also subject to service tax, the assessee had filed a rectification of mistake
application against the above referred Final Order and a clear findings has
been provided by the CESTAT, Hyderabad, vide the Misc. Order
No.M/30226/2022 dated 11.03.2022. Vide this Final Order, Hon’ble
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CESTAT has cleared that the demand on registration fees, VAT etc are set
aside for the period from 01.07.2010.

6 ' Personal Hearings and Submissions made by the assessee:

6.1 A personal hearing was fixed on 26.1 1.2019, 19.06.2020, 20. 10.2020,
16.11.2020, 10.12.2020, 20.02.2023 and 08.12.2023. On behalf of the
assessee, Sri Venkata Prasad P, CA, Hiregange & Associates had attended
personal hearing on 11.12.2020, 20.07.2021 and 20.02.2023.

6.2 The assessee made their submissions vide letter dated 20.10.2020,
18.12.2020, 18.02.2021 and 21.03.2023.

6.2.1 The assessee’s submission dated 18.02.2021: The relevant portion of
the submission is reproduced hereunder:
“2.  Further, during the course of personal hearing on 11.12.2020, your
good self has asked us to submit the sample copies of customer ledgers, sale
deeds and receipt wise statement for the period January 2010 to December
2011. In this regard, we are herewith submitting the following
a. Sample copies of sale deeds along with ledger accounts of
Customers for the period J anuary 2010 to December 2011
b. Receipt wise statement for the period January 2010 to December
2011
3 In this regard, we would like to submit that the details of stamp duty
and VAT paid was clearly mentioned on the sale deed by the Sub-registrar
office which can be considered while passing the order. Further, the details
of other reimbursements can be evidenced from the customer ledger

accounts. Hence, we request you to drop the demand to that extent.”

6.2.2 The assessee’s submission dated 21.03.2023: The assessee’s
submission is reproduced hereunder;

Brief facts:

A. Noticee is engaged in sale of residential houses in venture by name
“Flower Heights” to prospective buyers while the units are under
construction by entering into following agreements

> Sale Deed for sale of undivided portion of land together with semi-
finished flat. Sale deed is registered and appropriate ‘Stamp Duty’
has been discharged on the same.
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$ Construction agreement for undertaking construction

B. Department has initially issued a Show Cause Notice dated 16.06.2010
covering the period January 2009 to December 2009 (“First SCN’)
proposing to demand service tax on amounts received towards
construction agreement. The Hon’ble CESTAT vide Final order No.
A/30172-30178/2019 dated 31.01.2019 set aside the demands raised in
the above SCN holding that service tax is not applicable on sale of flats
prior to 01.07.2010.

C. The above Show Cause Notice was followed by below periodical notices
under Section 73(14) for the period January 2010 to December 2011
which are in dispute in the Final Order No.ST/30699/2019 dated
19.06.2019

SCN reference Time period Proposed

Demand

SCN No. 62/2011-Adjn (S.T.) Gr.X | Jan 2010 to Dec 2010 | Rs.35,03,1 13/-
dated 23.04.2011

SCN No. 5272012-Adjn | Jan 2011 to Dec 2011 | Rs.48,33,495/-
(Addl.Commr) dated 24.04.2012 J
Total | Rs.83,36,608/- |

D. The above referred SCN’s were adjudicated vide a common Order-in-
Original No.49/2012-Adjn ST ADC dated 31.08.2012 wherein vide Para
17 it was accepted that service tax would not be demanded on sale deed
value however OIO dated 31.08.2012 had included the amounts received
towards Sale deeds also.

E. Noticee has filed an appeal before the Commissioner (Appeals) and the
Commissioner (Appeals) vide Order-in-Appeal No.38/2013 (H-1I) S. Tax
dated 27.02.2013 upheld the OI0 but remanded the matter for re-
quantification.

F. To the extent aggrieved by Order-in-Appeal, the Noticee has filed appeal
pefore Hon’ble CESTAT, Hyderabad. The Hon’ble CESTAT, Hyderabad
has heard the matter and set aside the demand for the period January
2010 to June 2010 and set aside the demand raised on registration fees,
VAT etc for the period January 2010 to December 2011. With respect to
demand for the period July 2010 to December 2011, the Hon’ble
CESTAT had remanded the matter to the original authority for denovo
adjudication only to the limited extent to check whether the Show Cause
Notice has given deduction towards sale deed value or not. If the
deduction is not given, directed the adjudicating authority to pass the
denovo order after giving the deduction.
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G. Noticee has filed an Rectification of Mistake Application against the
above referred Final Order and the same is pending for disposal.

H. The Noticee is herewith making following submissions for denovo
adjudication.

Submissions for the Denovo adjudication:

1. Noticee at the outset submits that the Noticee has filed the Rectification
of Mistake Application against the Final Order No. ST/30699/2019 dated
19.06.2019 and the same is pending before the CESTAT. As the issue is
pending before Hon’ble Tribunal and matter is sub-judice, Noticee humbly
requests Ld. Adjudicating authority to keep the proceedings in abeyance
till the disposal of Rectification of Mistake Application by Hon’ble
CESTAT, Hyderabad. In this regard, reliance is placed on

a. Vilsons Roofing Products Pvt Ltd Vs CCE, Kolhapur 2013-TIOL-

2023-CESTAT-MUM wherein it was held that_“4. Brief facts of the
case are that the appellants filed a refund claim before the
adjudicating authority which was sanctioned and the refund was
given to the appellants. Against the said order, the Revenue preferred
an appeal before the Commissioner (Appeals) who set aside the order
of sanctioning the refund claim and remanded the matter back to the
adjudicating authority for reconsideration. The said order was
challenged by the appellants before the Tribunal on the ground that
the Commissioner (Appeals) has no power to remand the matter to the
adjudicating authority and obtained stay from the Tribunal. While the
matter is pending before the Tribunal, the adjudicating authority, on
the matter on remand by the Commissioner (Appeals), has rejected the
refund claim of the appellants. On appeal before the Commissioner
(Appeals) the rejection was upheld. Aggrieved by the said order the
appellants are before me.
5. When the issue before this Tribunal is sub judice therefore, the
remand proceeding was not warranted. Hence, the impugned order
passed by the adjudicating authority has no legal sanctity.
Accordingly, the impugned order is set aside and the appeals are
allowed. The stay applications are also disposed of in the above
terms.”

b. Agro Tech Foods Pvt Ltd Vs CC(l), Nhavasheva 2017 (345) ELT 668
(Tri-Mum) |

c. Fiberfill Engineers Vs CCE, Delhi 2016 (332) ELT 478 (Del)

d. P K International Vs CCE, Thane-II 2014 (301) ELT 3 (Bom)

e. CC, Uttar Pradesh Vs Pidilite Industries Limited 2014 (309) ELT 598
(All) :
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