2. Without prejudice to above, As stated in the background facts, the
Hon’ble CESTAT vide Para 7 of the Final Order No. ST/30699/2019
dated 19.06.2019 set aside the demand prior to 01.07.2010 and
remanded the matter to the adjudication authority for reconsideration to
verify the quantification of the demand for the period July 2010 to
December 2011. Further, Noticee submits that the Hon’ble CESTAT vide
Para 4 and 5 held as follows

“4. Heard both sides. The finding of Commissioner in Para 17 is
reproduced as under
‘various flats have been sold by them to various customers
in two states. First, they have executed a ‘sale deed’ at semi-
finished stage by which the ownership of the semi-finished flats was
transferred to the customers. Appropriate stamp duty was paid on
the sale deed. No Service tax been demanded on the sale deed value
in the light of Board’s Circular dated 29.01.2009. After execution of
sale deed, they have entered into another agreement with the
customer for completion of the said flats and the service tax demand
is confined to this agreement”
“5. After hearing the submissions of the learned A.R we are of the view
that the matter requires to be reconsidered as to whether the amounts
included in the sale deed value of immovable property would be subject
to levy of service tax under construction services. The computation in the
Order-in-Original has to be looked into on the basis of the sale deed
executed by the Noticee with customer which includes the semi-finished
flat. Other charges like registration fees, VAT, etc needless to say will not
be subject to service tax as being reimbursable.”

3. Noticee submits that on combined reading of Para 5 and 7 of the Final
Order, it is clear that the entire demand on amounts received towards
Construction Agreement and Sale deed has been set aside for the period
January 2010 to June 2010 and the demand on registration fees, VAT etc
are set aside for the entire period i.e, January 2010 to December 2011.
Therefore, demand to that extent needs to be reduced.

4. With respect to demand on sale deed values for the period July 2010 to
December 2010, Noticee submits that the Hon’ble CESTAT has remanded
the matter to lower authority to check whether the deduction was
actually given for the sale deed values as stated in Para 7 of SCN No.
62/2011-Adjn (ST) Gr.X dated 23.04.2011 and SCN No.52/2012-Adjn
(Addl Commr) dated 24.04.2012, Para 17 of OIO No. 49/2012-Adjn-ST
ADC dated 31.08.2012
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5. The Show Cause Notice dated 23.04.2011 vide Para 7 and Show cause

notice dated 24.04.2012 vide Para 3 alleged that
“As there involved the transfer of property in goods in execution of the
said construction agreements, it appears that the services rendered
by them after execution of sale deed against agreement of
construction to each of their customers to whom the land was already
sold vide sale deed are taxable services under “Works Contract
Services”.

As seen from the operative part of SCN, the sole allegation of SCN is that

the amounts received towards construction agreements are subject to

service tax under the category of “Works Contract”.

6. The same was confirmed by the OIO vide Para no. 17as follows “No
Service tax been demanded on the sale deed value in the light of Board’s
Circular dated 29.01.2009. After execution of sale deed, they have entered
into another agreement with the customer for completion of the said flats
and the service tax demand is confined to this agreement”

7. However, while quantifying the demand, the SCN and OIO has included
the value of sale deeds and other reimbursements such as VAT,
registration charges etc though the same was never the allegation in the
SCN.

8. It is therefore apparent that the SCN represents an error in quantification
of the demand. Once the same is rectified, there is no short payment of
service tax. The details of amounts received towards construction
agreement, sale deed value, VAT, registration etc are as follows:

Jan 2010 to Dec Jan 2011 to Dec
Particulars 2010 2011

11,45,70,426 11,82,85,406
Gross receipts

Less: Amounts received for the period 5.51.27.612 Not Applicable
January 2010 to June 2010 T
Amount received during the period July 50442814 Not Applicable
2010 to December 2010 B

3,07,28,504 5,46,49,500
Less: Sale Deed value
Less: VAT, Registration Charges and 68.73.952 82.09.816"
other non-taxable receipts

2,18,40,358 5,54,26,090

Taxable Value
ST Liability @4.12%
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8,99,823 23.83.555

Total Service tax payable 31,83,378
Service Tax paid 42,05,398
Payable/(Excess paid) (10,22,020)

The detailed statement showing the flat wise calculations would be
submitted. It is humbly requested Ld. Adjudicating authority to inform any
further documents required for verification of the above calculations.

As seen from the above table, an amount of Rs. 42,05,398/- has already
paid towards service tax on the amounts received from customers against
the liability of Rs. 31,83,378/- resulting in excess payment of
Rs.10,22,020/-. Since Noticee has discharged the appropriate Service tax
(even excess amount), the demand needs to be dropped.

9. Noticee submits that once the apparent error in calculation is taken to its
logical conclusion, the entire demand fails and therefore there is no
cause of any grievance by the department on this ground.

Construction of Residential complex for “Personal Use” is excluded from definition

of Residential Complex

10. Without prejudice to the foregoing, assuming but not admitting the
same is covered under the tax net. The term “Construction of Complex”
is defined under section 65 (30a) as under

(30a) “construction of complex” means —
(a)  construction of a new residential complex or a part thereof;
(b) completion and finishing services in relation to residential
complex such as glazing, plastering, painting, floor and wall tiling, wall
covering and wall papering, wood and metal joinery and carpentry,
fencing and railing, construction of swimming pools, acoustic
applications or fittings and other similar services; or
(c)repair, alteration, renovation or restoration of, or similar services in
relation to, residential complex
11. Noticee submits that the construction service of the semi-finished flat is
provided for the owner of the semi-finished flat/customer, who in turn
used such flat for his personal use therefore the same is excluded from
the definition of ‘construction of complex service’. '
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12. The Noticee submits that it has been specifically clarified vide board

13.

Circular No. 108/2/2009-S.T., dated 29-1-2009 that the construction
for personal use of the customer falls within the ambit of exclusion
portion of the definition of the “residential complex” as defined u/s
65(91a) of the Finance Ac, 1994 and accordingly no service tax is
payable on such transaction.

Relevant extract

“ ..Further, if the ultimate owner enters into a contract Sfor
construction of a residential complex with a
promoter/builder/developer, who himself provides service of
design, planning and construction; and after such construction
the ultimate owner receives such property for his personal use,
then such activity would not be subjected to service tax, because
this case would fall under the exclusion provided in the
definition of ‘residential complex’...”

Noticee submits that issue of payment of service tax on agreements

entered with individuals for completion of the semifinished houses who

in turn used such flat for personal use is no more res integra in view of
the Jurisdictional CESTAT decision in case of

a. Modi & Modi Constructions Vs CCE, Hyderabad-II 2019

(10) TMI 171 -CESTAT Hyderabad wherein it was held that

“11. The second question is the nature of the contract on which

service tax is proposed to be charged. The SCN itself states
that the plots along with semi-finished buildings were sold to
the buyers under the sale agreement. Thereafter, a separate
agreement was entered into with the individual home owners
for completion of the building/ structure as per the agreement.
In other words, there is no agreement for completion of the
entire complex but there are a number of agreements with each
individual house owner for completion of their building. In other
words, the individual house owner is engaging the Noticee for
construction of the complex for his personal use as residence.
The explanation to section 65(91a) categorically states that
personal use includes permitting the complex for use as
residence by another person on rent or without consideration.
Therefore, it does not matter whether the individual buyer uses
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the flat himself or rents it out. There is nothing on record to
establish that the individual buyers do not fall under the
aforesaid explanation. For this reason, we find no service tax is
chargeable from the Noticee on the agreements entered into by
them with individual buyers for completion of their buildings as
has been alleged in the SCN. Consequently, the demand needs
to be set aside and we do so. Accordingly, the demands for
interest and imposition of penalties also need to be set aside.”

b. Modi Ventures Vs Commissioner of Central Tax, Hyderabad
in Final Order No0.30882 /2020 dated 03.03.2020

14. Noticee submits that from the above referred decision, it is clear that
there is no liability to pay service tax on the amounts received during
the period July 2010 to December 2011. Thereby, the entire demand
proposed in the impugned Show Cause Notices needs to be dropped.

15. Without prejudice to above, Noticee submits that sale deed is executed
for semi-finished flat represents the construction work already done
prior to booking of flat by the prospective buyer. The work undertaken
till that time of booking flat is nothing, but work done for self as there is
no service provider and receiver. It is settled law that there is no levy of
service tax on the self-service and further to be a works contract, there
should be a contract and any work done prior to entering of such
contracts cannot be bought into the realm of works contract. In this
regard, reliance is placed on the following:

a. Apex court judgment in Larsen and Toubro Limited v. State of
Karnataka — 2014 (34)_S.T.R. 481 (S.C.)wherein it was held that
“115. It may, however, be clarified that activity of
‘construction undertaken by the developer would be works
contract only from the stage the developer enters into a
contract with the flat purchaser. The value addition made to the
goods transferred after the agreement is entered into with the flat
purchaser can only be made chargeable to tax by the State
Government.”

b. CHD Developers Ltd vs State of Haryana and others, 2015 -TIOL-
1521-HC - P&H-VAT wherein it was held that “45. In view of the
above, essentially, the value of immovable property and any other
thing done prior to the date of entering of the agreement of sale is to
be excluded from the agreement value. The value of goods in a
works contract in the case of a developer etc. on the basis of which
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16.

VAT is levied would be the value of the goods at the time of
incorporation in the works even where property in goods passes
later. Further, VAT is to be directed on the value of the goods at the
time of incorporation and it should not purport to tax the transfer of
immovable property.”
It is further submitted that to be covered under the definition of works
contract, one of the vital conditions is that there should be transfer of
property in goods leviable for sales tax/VAT. Undisputedly sale of
undivided portion of land along with semi finished flat is not chargeable
to VAT and it is mere sale of immovable property (same was supported
by above cited judgments also). Therefore said sale cannot be
considered as works contract and consequently no service tax is liable
to be paid. All the goods till the prospective customer become owner
have been self consumed and not transferred to anybody. Further
goods, being used in the construction of semi-finished flat, have lost its
identity and been converted into immovable property which cannot be
considered as goods therefore the liability to pay service under ‘works
contract service’ on the portion of semi-constructed villa represented by
‘sale deed’ would not arise.

Interest and penalties are not imposable

17.

18.

19.

Noticee submits that when service tax itself is not payable, the question
of interest does not arise. Noticee further submits that it is a natural
corollary that when the principal is not payable there can be no
question of paying any interest as held by the Supreme Court in
Prathiba Processors Vs. UOI, 1996 (88) ELT 12 (SC)
Noticee submits that imposition of penalty cannot be merely an
automatic consequence of failure to pay duty hence the penalty requires
to be dropped.
Noticee submits that they are under bonafide belief that the amounts
received towards sale deeds are not subjected to service tax. It settled
position of the law that if the Noticee is under bonafide belief as regards
to non taxability imposition of the penalties are not warranted. In this
regards wishes to rely on the following judicial pronouncements.

a. Padmini Products v. Collector —1989 (43)_ E.L.T. 195 (S.C.)

b. Commissioner v. Surat Textiles Mills Ltd. — 2004 (167) E.L.T. 379

(S.C))
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20. Without prejudice to the foregoing, Noticee submits that the SCN/OIO
has not explained the reason for imposition of penalties under Section
76 and 77 of the Finance Act, 1994. As the subject show cause notice
has not considered these essential aspects, the proposition of levying
penalty under section 76 and 77 is not sustainable and requires to be
set aside.

21. Noticee submits that issue involves interpretation and the periodical
notices has been issued to the Noticee, the irﬁposition of penalties
under Section 76 is not tenable and the same needs to be set aside. In
this regard, Noticee relied on M/s. Phoenix IT Solutions Ltd Vs CCE
2017 (52) STR 182 (Tri-Hyd).

22. Further, there is bona fide litigation is going on and issue was also
debatable which itself can be considered as reasonable cause for failure
to pay service tax. Accordingly, waiver of penalty under section 80 of
Finance Act, 1994 can be made. In this regard reliance is placed on
C.C.E., &Cus., Daman v. PSL Corrosion Control Services Ltd 2011 (23)
S.T.R. 116 (Guj.);

23. Noticee craves leave to alter, add to and/or amend the aforesaid
grounds.

DISCUSSION AND FINDINGS:
T I have carefully gone through the impugned Show Cause Notices

dated 23.04.2011 & 24.04.2012, Order in Original No.49/2012-Adjn ST
ADC dated 31.08.2012, Order in Appeal No. 38/2013 (H-II) S.Tax dated
27.02.2013, Hon'’ble CESTAT’s Final Order No.ST/30699/2019 dated
19.06.2019, Hon’ble CESTAT’s Rectification of Mistake Order
No.M/30226/2022 dated 11.03.2022, submissions made by the assessee,
oral submissions made by the assessee during personal hearings, and

records available in the file.

8. Brief of the case: A Show Cause Notice vide HQPOR No.82/2010-
Adjn(ST) dt. 16.06.2010 was issued for the period from January 2009 to
December 2009 for an amount of Rs.31,10,377/- including cesses and the
same has been adjudicated and confirmed vide Order -in-Original
No:44/2010-ST dt. 15.10.2010. Further, the assessee has filed an appeal,
and the same has been dismissed vide OIA No. 08/2011(H-II) dt. 31.01.2011
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by the Commissioner (Appeal), Hyderabad. Aggrieved from the said Order in
Appeal, the assesee had filed an appeal before Hon’ble CESTAT. Hon’ble
CESTAT vide Final order No.A/30172-30178/2019 dated 31.01.2019 has
set aside the demands raised in the above SCN issued for the period from
January, 2009 to December, 2009 holding that service tax is not applicable
on sale of flats prior to 01.07.2010. Further, two periodical Show Cause
Notices were issued vide OR. No. 62/2011-Adjn(ST) Gr.X, dated 23.04.2011
for the period from January, 2010 to December, 2010 and OR.No.51/2012 -
Adjn (Addl. Commr.), dated 24.04.2012 for the period from January, 2011 to
December, 2011, and demanded service tax of Rs.35,03,113/- and
48,33,495/- respectively. The impugned above said both Show Cause
Notices are sequel to the same for the period from January, 2010 to
December, 2011. Both Show Cause Notices issued covering period from
January, 2010 to December, 2011 were adjudicated vide OIO No.49/2012-
Adjn (ST) ADC, dated 31.08.2012 and the entire demand proposed in the
both periodical notices was confirmed. The assessee filed an appeal before
Commissioner (Appeal) against the said order. The Commissioner (Appeals)
vide Order-in-Appeal N0.38/2013 (H-II) S. Tax dated 27.02.2013 upheld the
0OIO but remanded the matter for re-quantification. To the extent aggrieved
by Order in Appeal, the assessee filed an appeal before Hon’ble CESTAT,
Hyderabad.

9, The case is remanded back to the original adjudication authority for
denovo proceedings by Hon’ble CESTAT, Hyderabad. I would like to
reproduce the judgement made by the Hon’ble CESTAT vide its Final Order
No.ST/30699/2019 dated 19.06.2019 and Rectification of Mistake Order
No.M/30226/2022 dated 11.03.2022, first.

Final Order No.ST/30699/2019 dated 19.06.2019:
Brief facts are that appellants were issued show-cause notice proposing to
demand short-paid service tax under works contract service.

2. Learned consultant Shri Sudhir V.S. appearing on behalf of the appellant
submitted that the appellants were engaged in construction of residential
complexes. During the disputed period, they had entered into two separate
agreements with the customers. Firstly, the appellant would execute the sale-
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deed for sale of undivided portion of land together with semi-finished portion
of the flat. Thereafter an agreement for construction was entered for
completion of construction of the flat. The appellant has discharged the entire
service tax liability as per the agreement of construction. The present show-
cause notice is issued including the value shown in the sale-deed and also
other reimbursable charges in the nature of registration fee etc. It is submitted
by him that though the jurisdictional authority has made a categorical finding
in para 17 of the impugned order that no service tax has been demanded on
the sale-deed value in the light of the Board Circular dated 29.01.2009, at the
time of confirmation of demand the said value as per the sale-deed also has
been included. He therefore requested that the matter may be remanded so as
to requantify the amount after giving the deductions as per the show-cause
notice in respect of value shown in sale-deed as well as other reimbursable
expenses such as VAT, registration fee etc.

3. Learmned A.R. Shri B. Natesh appeared on behalf of the department and
argued the matter. He adverted to the amendment brought forth in the
definition of residential complex service with effect from 01.07.2010 to argue
that whenever an advance is received by the assessee prior to issuance of the
completion certificate, the said amount would be taxable and therefore in the
present case, the amount in the sale-deed for the period post 01.07.2010
would be taxable. The amount shown in the sale-deed has been rightly
subjected to levy of service tax and confirmed by the original authority.

4. Heard both sides. The finding of the Commissioner in para 17 is reproduced
as under:-

“various flats have been sold by them to various customers in two states.
First, they have executed a ‘sale deed’ at semi-finished stage by which
the ownership of the semi-finished flats was transferred to the
customers. Appropriate stamp duty was paid on sale deed value. No
service tax been demanded on the sale deed value in the light of Board’s
Circular dated 29.01.2009. After execution of sale deed they have
entered into another agreement with the customer for completion of the
said flats and the service tax demand is confined to this agreement”

5. After hearing the submissions of learned A.R. we are of the view that the
matter requires to be reconsidered as to whether the amounts included in the
sale-deed value of immovable property would be subject to levy of service tax
under construction services. The computation in the order-in original has to be
looked into on the basis of the sale-deed executed by the appellant with
customer which includes the semi-finished flat. Other charges like registration
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fee, VAT, etc. needless to say will not be subject to service tax as being
reimbursable expenses.

6. For the period prior to 01.07.2010, the learned consultant submitted that in
the appellant’s own case for the earlier period, the Tribunal as reported in
2019 (2) TMI 772 (CESTAT-Hyd) had held as under:-

“5, On careful consideration of the submissions made by both sides, we
find that the facts are not much in dispute and the demand is further
period January, 2009 to December, 2009 in some cases June, 2007 to
December, 2009 in some cases and June, 2005 to February, 2007 in
some cases and in some cases June, 2005 to March, 2008. All these
demands are in respect of the service tax liability on the builders for the
services provided before 01.07.2010. The self same issue was
considered by the Bench in detailed in the case of M/s Mehta & Modi
Homes and-as also in the case of M/s Kolla Developers & Builders and
held that prior to 01.07.2010 service tax liability will not arise on the
builders. We do not find any reason to deviate from such a view already
taken on the issue. Accordingly, we hold that all the impugned orders
are unsustainable and liable to be set aside and we do so. The
impugned orders are set aside and the appeals are allowed with
consequential reliefs, if any.”

7 From the above, we hold that the impugned order is modified to the extent
of setting aside the demand prior to 01.07.2010 and remanding the matter
after 01.07.2010 to the adjudicating authority for reconsideration. The
adjudicating authority in such remand proceedings shall also reconsider the
issue of penalty. Appeal is partly allowed and partly remanded in above
terms, with consequential relief if any.

Hon’ble CESTAT’s Rectification of Mistake Order No.M/30226/2022
dated 11.03.2022:

1. This application has been filed by the applicant under Section 35C of
the Central Excise Act seeking rectification of alleged mistakes in the Final
Order No. A/30699/2019 dated 19.06.2019 by which the matter was
remanded for de novo adjudication. Paragraph 5 of the Final Order dated
19.06.2019 reads as follows:

“5. After hearing the submissions of learned A.R. we are of the view that
the matter requires to be reconsidered as to whether the amounts
included in the sale-deed value of immovable property would be subject
to levy of service tax under construction services. The computation in the
order-in-original has to be looked into on the basis of the sale-deed
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executed by the appellant with customer which includes the semi-
finished flat. Other charges like registration fee, VAT, etc. needless to
say will not be subject to service tax as being reimbursable expenses.”

2 According to the applicant, it appears from the above paragraph of the
order that the matter was remanded for reconsideration as to whether the
amounts included in the sale deed value would be subject to levy of service
tax under construction services. It is submitted that the above referred
paragraph does not reflect the decision in the open Court and is an apparent
mistake in the face of record which needs to be rectified.

3. Learned Chartered Accountant for the appellant submits that in
paragraph 7 of SCN (Show Cause Notice) dated 23.04.2011 and paragraph 3
of the impugned order dated 24.04.2012, it was alleged that the amounts
received by the appellant towards construction under the agreements after
executing the sale deeds are chargeable to Service Tax. However, while
quantifying the demand, the SCN and the Order-in-Original had erroneously
included the value of sale deeds and the reimbursements such as VAT,
registration charges, etc., as the same was not part of the allegation in the
SCN. He submits that after the matter was remanded by the Tribunal in its
Final Order, the learned adjudicating authority has expressed a doubt as to
whether the direction in the Final Order is for reconsideration as to whether
the sale deed value is also subject to service tax. Learned Chartered
Accountant therefore, prays that the Final Order may be modified.

4. We have gone through the application for rectification of mistake and have
perused the Final Order. We do not feel there is any error apparent on record.
The Final Order must be read as a whole. The direction in the Final Order was
neither to go beyond the scope of the SCN nor to consider levying service tax
on sale deed value of immovable property. If the Final Order is read as a
whole, it would be clear that the matter has been remanded for the purpose of
computing the demand of service tax after 01.07.2010 and also reconsidering
the penalty for this period and NOT to consider levying/charging Service Tax
on value of sale of the property. The demand for the period prior to
01.07.2010 has already been set aside in the Final Order. Paragraph 17 of
the impugned order of the Commissioner also indicates that the demand was
only in respect of the service contract entered into after the sale deed has
been executed and not on the sale value of the immovable property. This was
also reproduced in paragraph 4 of the Final Order.

5. In view of the above, we find that there is neither any error apparent on
record nor is there any direction to the Commissioner in the Final Order to go
beyond the scope of SCN and demand service tax on the value of transfer of
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immovable property. The appeal was partly allowed up to 01.07.2010 and
partly remanded for the period after 01.07.2010 for reconsideration of both
the demand and the penalty. The application for rectification of mistake is
accordingly dismissed.

From the above extract of Hon’ble CESTAT’s orders, it evident that the
Hon’ble CESATE has set aside the demand raised in the notice for the period
from January, 2010 to June, 2010. With regard to Value of sale deed and
other charges like registration fee, VAT, etc., Hon’ble CESTAT ordered not to
consider levying of service tax on these value for the period from July, 2010
to December, 2011 and reminded back the case to the original adjudicating

authority for denovo proceedings.

10. In light of the above, I drop the demand proposed in the notices for
the period from January, 2010 to June, 2010. And, I proceed for denovo
proceeding for demand of tax for the period from July, 2010 to December,
2011. Considering the Hon’ble CESTAT’s Order, the calculation of Service
Tax liability basing on ledger details submitted by M/s Alpine Estates is as

under:
Period Amount Service Tax @ 4.12% on
' Works Contract Services
Sale Deed Value
July, 2010 to December, 2010 3,07,28,504 Not taxable
January, 2011 to December, 2011 | 5,46,49,500 Not taxable
Construction Agreement Value
July, 2010 to December, 2010 2,15,58,925 8,88,228
January, 2011 to December, 2011 5,52,74,294 22,77,300
Other Taxable Receipts
July, 2010 to December, 2010 2,81,431 11,595
January, 2011 to December, 2011 1,51,796 6,254
VAT, Registration Charges, etc
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July, 2010 to December, 2010 40,32,173

Not taxable

January, 2011 to December, 2011 66,20,485

Not taxable

Other non taxable receipts (Electricity etc)

July, 2010 to December, 2010 28,41,781

Not taxable

January, 2011 to December, 2011 15,89,331

Not taxable

As arrived in the above table, the assessee

is liable to pay service tax

Rs.8,99,823/- for the period from July, 2010 to December, 2010 and
Rs.22,83,554 /- for the period January, 2011 to December, 2011, totaling to

Rs.31,83,377/-.

11. Further the assessee submitted that they have paid service tax of

Rs.42,05,398/- and it can be seen from the ST-3 returns where no service

tax was paid for the period January, 2010 to
claim the assessee submitted challans and
2010-11. On examination of these documents

assessee | find followings:

June, 2010. Evidencing their
ST-3 Returns for the period

and submission made by the

Submission made by the assessee

Cheque/Pay | Amount Remarks
order No. (Rs.)

My findings

267251 dated | 21,95,524 | Paid through Cash
10.06.2011 &
435410 dated
13.02.2012

The amount and challans details
is not mentioned in the ST-3
returns submitted by them for
2010-11. And also, the assessee
have not submitted any other
documentary evidences to prove
that this payment is paid towards
the demand raised for the period
July, 2010 to December, 2011.
Further, it is seen from the both
challans that total amount of both
challans is Rs.21,95,398/-, not
Rs. Rs.21,95,524/-.

ST-3 Returns | 36,958 Paid through CENVAT

As seen from ST-3 returns for the
period 2010-11, the CENVAT
Credit is not availed/utilized by
the assessee,

922747 dated | 19,72,916 | Paid in consequent to
13.01.2013 order in Stay Petition
No.63/2012 (H-II) S. Tax
dated 07.12.2012 before
Commissioner (Appeal-
1)

The assessee have not submitted
any evidence in this regard.

42,05,398
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In view of the findings as tabulated above, I deny the assessee’s submission
in this regard.

12. In light of the foregoing, I hold that the assessee is liable for payment
of Service Tax amounting to Rs.8,99,823/- for the period from July, 2010 to
December, 2010 and Rs.22,83,554/- for the period January, 2011 to
December, 2011, totaling to Rs.31,83,377/- in terms of Section 73(2) of the
Finance Act, 1994. Further, I also hold that the proposed demand of
Rs.26,03,290/- for the period from January, 2010 to December, 2010 and
Rs.25,49,941/- for the period from January, 2011 to December, 2011 is not

sustainable as per laws.

13. Coming to the demand of interest, as per Section 75 of Finance Act
1994, if the person liable to pay service tax fails to pay the same by the due
date, he is required to pay service tax along with interest at the applicable
rates for the period of delay, i.e., for the period from the due date to the date
of actual payment. In the present case, since M/s Alpine Estates has failed
to discharge the service tax liability, I hold that the taxpayer is liable to pay
interest at the applicable rate(s) on the service tax amount of
Rs.31,83,377/- in terms of Section 75 of the Finance Act, 1994.

14.1. Penalty is a preventive as well as deterrent measure to defeat
recurrence of breach of law and also to discourage non-compliance to the
law of any wilful breach. Of course, just because penalty is prescribed that
should not mechanically be levied following Apex Court’s decision in the
case of Hindustan Steel Ltd. V. State of Orissa reported in 1978 (2) ELT
(J159) (S.C.) = AIR 1970 S.C. 258. Section 80 of the Finance Act, 1994
having made provision for excuse from levy of penalty under Section 76 if
the assessee proves that there was a reasonable cause for failure under that
section no other criteria is mandate of law to exonerate from penalty. The
submission of the assessee made vide letter dated 21.03.2023 does not

constitute reasonable cause so as to exonerate them from the penalties by
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invoking Section 80 of the Act. Reliance is placed on the following case
laws:-

(i) 2007 (6) S.T.R. 32 (Tri.-Kolkata)- CCE., Kolkata-1 Versus GURDIAN
LEISURE PLANNERS PRIVATE LIMIRED.

(if) 2005 (188) E.L.T. 445 (Tri.- Chennai) - Trans (India) Shipping Private
Limited Versus CCE. Chennali-1.

14.2 In view of the above, I hold that in the both notices penalty under
Section 76 is rightly imposed.

15. In the show cause notices, it is mentioned that the taxpayer had
contravened Section 68 of the Finance Act, 1994 read with Rule 6 of the
Service Tax Rules, 1994 and Section 70 of the Finance Act, 1994. As they
have colntravened the rules and provisions, they are liable to pay a penalty
of Rs.1000/- in terms of Section 77 of the Finance Act, 1994.

16. Now I find it pertinent to extract and reproduce the saving provisions
contained in Section 174 of the CGST Act, 2017 effective from 01.07.2017

for ease of reference and understanding. Section 174 reads as under:

“Section 174.

R civinas
(2) The repeal of the said Acts and the amendment of the Finance Act,
1994 (hereafter referred to as “such amendment” or “amended Act”, as the case
may be) to the extent mentioned in the sub-section (1) or section 173 shall not—
(a) revive anything not in force or existing at the time of such amendment or
repeal; or
(b) affect the previous operation of the amended Act or repealed Acts and orders
or anything duly done or suffered thereunder; or
(c) affect any right, privilege, obligation, or liability acquired, accrued or incurred
under the amended Act or repealed Acts or orders under such repealed or
amended Acts. '
Provided that any tax exemption granted as an incentive against investment
through a notification shall not continue as privilege if the said notification is
rescinded on or after the appointed day; or
(d) affect any duty, tax, surcharge, fine, penalty, interest as are due or may
become due or any forfeiture or punishment incurred or inflicted in respect of any
offence or violation committed against the provisions of the amended Act or
repealed Acts; or
(e) affect any investigation, inquiry, verification (including scrutiny and audit),
assessment proceedings, adjudication and any other legal proceedings or
recovery of arrears or remedy in respect of any such duty, tax, surcharge,
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penalty, fine, interest, right, privilege, obligation, liability, forfeiture or
punishment, as aforesaid, and any such investigation, inquiry, verification
(including scrutiny and audit), assessment proceedings, adjudication and
other legal proceedings or recovery of arrears or remedy may be instituted,
continued or enforced, and any such tax, surcharge, penalty, fine, interest,
forfeiture or punishment may be levied or imposed as if these Acts had not
been so amended or repealed;

() affect any proceedings including that relating to an appeal, review or
reference, instituted before on, or after the appointed day under the said
amended Act or repealed Acts and such proceedings shall be continued under.
the said amended Act or repealed Acts as if this Act had not come into force and

the said Acts had not been amended or repealed”.
[Emphasis Supplied]

17. Accordingly, in terms of the provisions of Section 174 (2) (e) of the
CGST Act, 2017 and in view of my findings aforementioned, I pass the

following orders:-

ORDER

(A) In respect of Show Cause Notice OR. No.62/2011-Adjn(ST) dated
23.04.2011:

(i) Idetermine and order for recovery of Service Tax of Rs.8,99,823/-
(Rupees Eight Lakh Ninety Nine Thousand Eight Hundred Twenty Three
Only) from them in terms of Section 73 (2) of the Finance Act, 1994.

(i) I drop the proposed demand of Rs.26,03,290/- (Rupees Twenty Six
Lakh Three Thousand Two Hundred Ninety Only) in view of my findings as
discussed supra;

(i) I demand interest at applicable rate on the services tax demanded at
(A)(i) above in terms of Section 75 of the Finance Act, 1994 from them;

(ivy I impose as penalty @ Rs.200 /- per day or 2% of such service tax per
month whichever is higher, for the period of default till the date of payment
of service tax under Section 76 of the Finance Act, 1994 on them . However,
the total amount of penalty payable in terms of Section 76 shall not exceed
the service tax payable.

(v) Iimpose a penalty of Rs.1,000/- under Section 77 of the Finance Act,

1994.

(B) In respect of Show Cause Notice OR. No.51/2012-Adjn(ST) dated
24.04.2012:
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(i TIdetermine and order for recovery of Service Tax of Rs.22,83,554/-
(Rupees Twenty Two Lakh Eighty Three Thousand Five Hundred Fifty Four
Only) from them in terms of Section 73 (2) of the Finance Act, 1994.

(i) Idrop the proposed demand of Rs.25,49,941/- (Rupees Twenty Five
Lakh Forty Nine Thousand Nine Hundred Forty One Only) in view of my
findings as discussed supra;

(iti) 1 demand interest at applicable rate on the services tax demanded at
(B)(i) above in terms of Section 75 of the Finance Act, 1994 from them;

(iv) I impose as penalty @ Rs.200/- per day or 2% of such service tax per
month whichever is higher, for the period of default till the date of payment
of service tax under Section 76 of the Finance Act, 1994 on them . However,
the total amount of penalty payable in terms of Section 76 shall not exceed
the service tax payable.

(v) I impose a penalty of Rs.1,000/- under Section 77 of the Finance Act,

1994,
S
vl gory |
7] 2y
(1. &=/ B. Vijay)
#AIL ArY<H/Additional Commissioner

RrEeTe Siuadt srqwra/Secunderabad GST Commissionerate

To

M/s. Alpine Estates.

5-4-187/3 & 4, 11 Floor,

Soham Mansion,

MG Road, Secunderabad-500003. (Through Range Officer)

opy submitted to the Commissioner of Central Tax & Central Excise,
Secunderabad Commissionerate, Hyderabad.
(Kind Attn.: Superintendent, Review)
Copy to:
1.. The Assistant Commissioner of Central Tax, Secunderabad GST
Division, Secunderabad Commissionerate. .

2. - The Assistant Commissioner of Central Tax (Arrears), Hgrs.Office
Secunderabad Commissionerate. ,
3 : ‘.I‘I:ne Range Officer, Ramgopalpet-1 GST Range, Secunderabad
GST Division, with a direction to serve the order on the assessee and
forward the dated acknowledgement obtained from them to this office
4. Master Copy / Spare Copy/Office copy.
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