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Appeal No.13/2022(SC)sT o!
OIA No. HYD-SWAX-SC -AP2-060 2-23-ST Dt.29.11.2022
DIN: 20221156DNO0OOOoEBBF

ORDE EAL
utl1-6Tdl: sifl. q.'t{rrE, erTg-*,F, TftqT Eqoo+-1qtlvo-r1 €Ifi-qw)

Passed by Shri p.Devaraj, Commissioner, Customs & Central Tax (Appeals)
PREAM BLE

, entcrqffiqrcqrfisftrqqrBg-sqrqilf$ffifiuufrq6eq*
q{:dlgqd i0qTfffrl Thi" copy is granted free of cost for the pdvate use of the person to whom

2.(a) . et{ ff nRqnftfi E" *#"d'J"E*dd?efr-d orqfrfrc, rgsq +1ETI:s s' dt-" rrd mxrEqo. Bqrrc gqo a +omr onn-e .rifr d';gqfl 
" 
#:q{rrc nd. B-diTErd H qo e'r{tdloir d"fq dr;; #itt;icftt,€rtrqrE tflrdlE , t-ei.ri+r ,ooooo H E pT qdil o+ E-{ EiDa 6 | Any assessee

3ff[.""ir.tJJ,:: i:r,"1ffi1,j,,: i:], 
rrpear under Sectiin 86 or the'Finance-Act r gea to he customs,

KhairErabad, Hyderabad, ,.a.-rooo#n"'' 
Regional Bench 1st Floor' HMWSSB g'ilaing in",i.-po.il;i,

1o1ff" oq.',e Tc{-6^qufr fr q r s q+ &1 qrr : s (-rF. d ric r iiD d q=Nrrq. rrR r+ffirusEsffiffi.E #ffi
r's c]c-o q qEi +-{ q.r E-i .rfrids sffi d qr rs Fr # q* qs ffi i,tEs rcoRm qqr e-* 

"r-n 
jki er # cl.lrd t, G s. ,;;; 

"i',ff,, aq.ui;
I-Y:tFlUtEITI3sCFdFtll As per clause (iii) 

",'.""',,"".r. or rhe cEA, 1e44, theappeat against the decision or order ieferred to in *o-"""iio', itl?r"",." g5, the apperant has todeposit ten per cent ol the tax. in case where tax or lax anO penatty lre iilispute, or penatty, where suchpenatty is in dispute, in pursuance or the_decision 
"i "rJ.r.#i"Jr.l""grin.,, s""fion 3SF of the Act isapptjcabre ro service tax case by virtue of se"tion os orlil tiil:"*" -r.','

ffi"
ne order sought to be appealed ,.t:1-991 "h" be filed wilhin three/iour months of the date on whic;
commissioners-i, ,t ih;;r";;;;;":uarnst was received bv the assessee I tre tcomm-iitee 

'oi' 
iiemH$ffiffiffi
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qmr rrildr El efu r{fid 6-ri d f,R ofuft 6 s{resi o1s-s qitqi el in
$-dfri Ti-d{q di qr6R rqRrq t qfi' lttrf 

.M 
wdPei ff{ft 1 rne a p pear,

as relerred to in Par3 2 above, should be flled ih S.T.5/S.T.-7 P(ofo.Ir,a in quadruPlicatei within three/four
months from the dale on which the order sought to be appealed against was communicated to the party

/Deptt.,prefer.ing the appeal and should be accompaniec by four copies each (of which one should be a

certified copy), of the order appealed against and the Order-in-Original which gave rise to the appeal.

s. erfts6eTq e{R{Tf, dEqsRfr tudu6tuo rqfr.rrn du-+.sfr woi
EiR-qqd q*{fr e s-di+ e.Rfi m nqqfllo.d d-o o1{r-€i fr q{rq-d E.R rc
tct#fr qirr EqTqz Hf, -.tq Ai qrdR efu olqfrEq +1 qm eo d gid-.{jld

EftRqRF {Em. 6 U'r-dE 6r qiqlq fi S-flt{ *i qrdRl aq {(6
qFITf,R{ft e I The appeal should also be accompanied by a crossed bank draft drawn in ravour of
the Assistant Registrar of the Tribunal, drawn,on a branch of any nominatqd public sdctor bank at the ,
place where the Tribunal is situated, eviCencing payment of fee prescribed in section 86 of the AcL The

fees payable are as under-

161 qfu cr-{d fr clftm €-qufr d 6€' qirA fr qirfi rr+r fro er efu qure
aw oRft fr da4fl u sqqrd {-qo. .{tlffi {dRI cllnn {r.ql ds sqt qfi 4 6rts
qf 6{ffr6'C d d, sq0 gfi EgR; ta) where the amount of seruice tax and interest demanded

1qy ufr vm& S sm-d €-quft d s-s HTA fr qirn rrqi frm ol efft sqrq
atn oRff rfr ffiq uqu6 gqo vuffi qErrr drrruI rmr 6s 3ui dm m-u
fr orufu', ffi Eq+ 

q qrfl en{ fr o-q, d d, EcE drq Eeri

and penalty levied by any Cenlral Excise officer jn the case to which the aPpeal relates is five lakh
rupees or less, one thousand rupees;

(b) where the amount of seMce tax and intelest demanded and penalty levied by any Central
Excise offcer in the case to which the appeal relaties is more than five lakh rupees but not exceeding
fifty lakh rupees, five thousend rupees;

(c) where the amount of seNice tax and interest demanded and penalty levied by any Cenhal
Excise Officer in the case to which the appeal relates is more than tifty lakh rupees, ten fiousand
rupees:

OIA N0.HYD-SWAX-SC-AP2-060-2022-23-ST 0T 29 11 2022

- qp urrd fr qfm .ts-{qfr d ss q trd f qirtT riar *-o er efu qum
aqe'Rft frdfqfiqs-qqq Eq-o oruffi EEEI drriqlrrit ds, Sqa q-dnT

mtEfr.uEfrdfr sq-a6nE'sR

srit s-fr +1 um ao et uu urgl 1rl d ei-*gra qdrq rq ed olrr{afril d Wtq-+
6 tidU t Ot{ Eq+ tq q-fi B t No fee is p?yable in respect of the Memorandum of cross

Objections referred to in Sub-Section (4) of Secuon 86 ibid.

o erftdqCRt+edsq-qq fcqgaoR.rSefr oslqqvq{SrtrI, e,",v
application made before the Appellate Tribunal:

ro'r rto of {qfi 6 dR orfi -d sl rreff e1 Cur+ S eR utrar offi erlq'

Trqts{dqRcfia-fiqT{qT
(a) in an appealfor grant of stay or for rectification of mistake or for any other purpose; or

rqr o-ffi erfts qr entcr fr1 gq, qqrqfr 6-d * aQ s-trA nru 3uq drq S
51gqOfrt UfOR I (b) for restoration ofan appeal oran application, shall be accompanled by

a fee of five hundred rupees:

o1i1 {rI uti trm + sia-qrra .}igqd EdRT Erw a.R trS qr+{a + qrtrA t at€

Eqm'eqTfrBt No fee is payable in case of an application filed by commissiooer this sub-

section.

,. ffi sflrEEry uuft'ft-t,,noo 6fl1ffi Gqia1qo;iffi

_i\Hs"
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l\4/s. Modi & Ii4odi Constructions.
5-4-18713 & 4,2nd floor,
Soham Mansion, M.G. Road.
Secunderabad - 5OO OO3

Appellant

The Assistanl Commissioner of Central Tax,
Secunderabad GST Division,
Secunderabad

Respondent

2002 d'qT
(T{+3fr-0 ,1982 cE-dlqn qffiqp-riErdfsrffrfrEl sfu

ttentjon is invited to theprovisions governing these and other related matters, contained in lhe Central Excise AcL 1944 andCentral Excise Rules.2OO2 and the Customs, Excise and Service Tax Appellate Tribun al (Procedure)
Rules, 1982

These proceddings arise out of an appeal fited by M/s. Modi & Modi
Constructions, 54-19713 & 4, 2nd floor, Soham Mansion, M.G. Road, Secunderabad -
500 003 (hereinafter referred to as "appelants") against order-in-orig;nar No. 09/2021-
22 (S.Tax-Adjn.) dated 23.12.2021 (hereinafter referred as ',impugned ordef) passed by
the Assistant Commissioner of Cenkal Tax, Secunderabad GST Division,
Secunderabad (hereinafter referred to as ,respondent").

2. The appellants are registered with service Tax Department vide Registration No.
AAKFM7214NST001 for payment of service tax under the categories of,works contract
service" and 'construction of residential complex service". The appellants entered into
(i) sale deed for sale of undivided portion of land together with semi-finished portion of
the villa and (ii) agreernent for construction with their customers. on execution of the
sale deed the right in a property gets transferred to lhe customer and hence the
construction service rendered by the appellants thereafter to thek customers under
agreement for construction is taxable under service tax law as there exists service
provider and service receiver relationship between them. As transfer of property in
goods in execution of the said construction agreemenl is involved, it appeared that the
services rendered by the appeflants after execution of the sare deed against
agreements of construction to each of their customers to whom the rand was arready
sold are taxable under \arorks contract service". Accordingly, the following show cause
notices were issued to the appellants:

SCN C.,]. l.lc. anC date Pericd
service tax

proposed to be

OIA No. HYD-SWAX-SC- Ap2-060 -2022-23-5T DT. 29. 1 1.2022

*ot 1

OIQ No. & date
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demanded

1 HQPOR No.34/20'10-
Adjn. (ST) dated 1 2.04.2020

2009 6,04,187/- 45/20'to-sT
dt.29.10.2020
(confirmed)

2 2010 12,06,447 t- 48t2012-
Adjn(ST)ADC
dt.31.08.2012
(confirmed)

a OR No.53/2012-Adjn (ADC)
dt.24 .04 .2012

2011 27,61,048t- Pending
adjudication

4 OR No.81/2013-
Adjn.(STXADC)
dt.02.12.2013

'O112012 to
06nu2

11 ,87 ,407 t- Pending
adjudication

5 OR No.109/2014-
Adjn(SI)ADC dt.24.09.2o1 4

07l2O12lo
03t2014

38,35.321t- Pending
adjudication

6 O4l2O14lo
03t2015

6,30,349/- Pending
adjudication

As per the information furnished by the appellants vide their letter dated 18.02.2018, it

was observed that the appellants had rendered taxable services under the category of
'works contract' service during the period April 201S to June 2017. The appellants had

rendered services for a taxable value of RS.Z,SO,49,7STl-- After deduction of VAT of
Rs.40,12,4051-, the taxable value worked out to Rs.7,10,37,352/_ and service tax

' payable thereon worked out to Rs.42,07,6511-. The appellants were, therefore, issued a

show cause notice proposing demand of service tax of Rs.42,07,651/- under ,works

contract service" for the period April 2015 to June 2017 in terms of Section 73(1) of the

Finance Act, 1994 along with interest payable thereon under Section 75 ibid. The show

cause notice also proposed to impose penalty on the appellants under Section 76 and

77 of lhe Finance Act, 1994 for conhavention of rules and provisions of the Finance Act,

1994.

3. The respondent, after following due process of law, passed the impugned oider
confirming dem'and of service tax of Rs.42,07,651/- as proposed in the notice along with

interest payable thereon. Further, the respondent imposed a penalty of Rs.4,2O,76Si-

and Rs.10,000/- under Sections 76 and 77 respectively of the Finance Act, 1994.

4. Having been aggrieved by the impugned order, the appellants filed the present

appeal. Personal hearing in this case was held on 11.10.2022. The learned Chartered

Accountant representing the appellant appeared for personal hearing and stated that

they have constructed based on agreement which was entered prior to 01.01.20i3 and

completion certificate need not be obtained. They have obtained the completion

certit'icate from CA. Hence, there is no service tax liability.

OIA No.HYD-SWAX-SC-AP2-060-2022-23-ST DT. 29.1 i.2022

naC')

OR No.59/201 1-Adjn(ST)
Gr.X dt.23.04.2011

OR No.25l2016-
Adjn(ST)(JC) dt. 1 8.04.20 1 6
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Discussion & Findinqs:

5. .l have gone through the facts of the case, the appeal memorandum and the
submissions made by the appellants during personal hearing held in the case. The
appellants entered into sare deeds for sare of undivided portion of rand together with
semi-finished portion of the villa and agreement of construction with their customers. As
seen from Annexure to the show cause notice issued to the appellants for the period
2015-16 to 2017-18 (upto June 2017), the appellants received gross receipts of
Rs.7'50,49,757r and paid an amount of 

'Rs.4o,1z,40st- 
towards'VAT. Hence, net

taxable value for the said period is worked out to be Rs.7,10,37, 3s2t_ and service tax
payable thereon under works contract service is worked out to be Rs.42,07,651t-.
Accordingly, tne show cause notice issuld tO the appellants proposed to demand of
service tax of Rs.42,07,651/- along with interest and _imposition of penalty on the
appellants under the provisions of the Finance Act, 1944. The appellants, having been
aggrieved by the impugned order confirming the proposals made in the show cause
notice, filed the present appeal.

6- The appelants submitted that they are engaged in sale of residential villas to
prospective buyers during and after construction. The appeflants detaired nature of
transactions undertaken by them as under:

(i) eof as after receio tofCompletio n Certificate without anv aq reement of
construction: In these transactions, sale deed was executed for the. entire sale
consideration without entering into any construction agreembnt. The appellants
have not paid any service tax on these transactions on the ground that the villas
sold after completion certificate are not leviable to service tax.

(ii) sale of villas after receipt of Comp letion Certifi cate. with aqreement of
construction: In these cases, the appellants sold lhe villas by entering into sale
deed but at request of the customers for making extensive changes to the villas,
they enlered into agreements of construction to make changes. ln most of these
cases, sale deed is executed for the entire sale consideration and in some cases
sale deed is executed for semi_finished construction along with an agreement of
construction. The appellants have not paid any service tax on sare deed varue
and paid service tax only on amounts received towards construction agreements
on the ground that viflas sord after completion certificate are not reviabre to
service tax.

OIA No. HYD-SWAX -SC-A?2-O6O-2022_23_ST DT. 29.,11.2022

fras3
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8. The appellants contended that the impugned show cause notice stated that the

services rendered after execution of sale deed against agreement of construction are

taxable and it never proposed to demand service tax on sale deed values. They argued

that the show cause notice on one hand stated that the appellants are liable to pay

serviceonlyontheconstructionserviceslenderedbythempostexecutionoisaledeed

and on other hand for quantifying the taxable value, it has considered the entire

receipts.Thus,theappellantsarguedthattheimpugnedorderhastravelledbeyond

scope of the show cause notice. Although the show cause notice issued to the

appellants stated that on execution of sale deed, right in a property gets transferred to

customer and the construction service rendered by the appellants thereafter to their

customers under agreement of construction is taxable, nowhere it is stated that the sale

deed value shall not form part of the taxable value' While computing the taxable value

of the service provided by the appellants, the show cause notice has rightly considered

OIA No.HYD-SWAX-SC-AP2-060-2022-23-ST DT 29 11'2022

l'
I

\

'lt+ 05

(iii) Sale of Villas before receipt of Comoletion Certificate: ln these transactions,

the appellants executed sale deed for semi-finished villas along with an

agreement for construction. Sale deed is registered and aPpropriate 'Stamp Duty'

was discharged on the same. The appellants discharged service tax on

agreement of construction value after availing deduction towards sale deed value

and non{axable receiPts.

7. The appellants contended that the issuance of show cause notice and the

impugned order were without authority of law on the ground that provisions of the

Finance Act, 1994 which authorises levy'and collection of servica tax were repealed in .'
terms of Section 19 of Constitution (one hundred and first amendment) Act, 2016 read

with Section 173 of the CGST Act, 2017. lt is the case of the appellants that Section

174 of lhe CGST.AoI, 2017 only saves the proceedings already instituted before the

enactment of the CGST Act, 20'17 whereas issuance of the impugned notice and order

was initiated after 01.07.2017 and therefore, the present proceedings do not sustain. I

clo not firrd merit in the said contention of the appellants. As per sub-section (2) of l
Sedtion 174 of the CGST Act,2017, the amendment of the Finance Act, 1994 to the 

\
extentmentionedinthesub-Section(/)orsectjon173shallnot,interalia,affectany

investigation, inquiry, verification (including - scrutiny and audit), assessment

proceedings, adjudication and any other legal proceedings or recovery of arrears or

remedy in respect of any such duty, tax, surcharge, penalty, flne, interest, right,

privilege, obligation, liability, forfeiture or punishment and any such investigation,

inquiry, verification (includin$ scrutiny and audit), assessment proceedings, adjudication

and other legal proceedings or recovery of arrears or remedy may be instituted, \
continued or enforced, and any such tax, surcharge, penatty, fine, interest, forfeiture or \
punishment may be levied or imposed as if these Acts had not been so amended or

repealed. Hence, I reiect the appellant's contention in this regard-

1
i
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sale deed varue as part of taxabre varue in conformity with provisions of the raw. rn
terms of Section 66E(b) of the Finance Act, 1994, construction of a complex, building,
civir structure or a part thereof, incruding a complex or buirding intended for sare to a' buyer' who,y or par'y, except where the entire consideration rs rece.ived after issuance
of compretion-certificate by the competent authority is a decrared service. Therefore, in
all cases where consideration in respect of any complex, building or structure is
received before issuance of a compretion ce(ificate by the competent Authority, the
construction activity undertaken for construction of such comprex or buirding is deemed
to be a taxable service in terms of provisions of section 66E(b) ibid and the service
provider is liable to pay service tax even on sale value of the complex or building.
Therefore, 'in the instant case, the consideration received bythe apperants on the serni-
finished viflas sord before issuance of compretion certificate by the competent Authority
does form part of taxabre varue for the purpose of wo*ing out their tax riabilitv. r. ,

. therefore, hold that lhe impugned order has not lravelled beyond scopg oitne notice aj I
sought to be projected by the appellants and I reject thek contention in this regard.

9 The appeflants contended that the respondent has not at all made an attempt to
understand the transaction undertaken by them and the scope of different agreements
entered with the customers; lhat without verifying the scope of agreements the
impugned order has simpry confirmed the demand by extracting various definitions of
Finance Act, i994 without giving any reason as to why the amounts receiveil by the
appellants are taxable. But, as seen from the impugned order, the respondent has
given detailed findings in this regard. As held by the respondent in the impugned
order, the activity undeftaken by the appe[ants is a decrared service in terms of se-ction
66E(b) of the Finance Act, 1994 as they received consideration in respect of the villas
constiucted before issuance of completion certificate. Fud^er, as per Section 66E(h) ofthe Finance Act, 1994, service portion in the execution of works contract is also a
declared service. ln terms of Section 658 (54) of the Finance Act, .1994, ,korks
contract'means a contract wherein transfer of property in goods invorved in the
execution of such contract is reviabre to tax as sare of goods and such contract is for thepurpose of ca,ying out construction, erection, commissioning, instaration, compretion,
fitting out, repair, maintenance, renovation, alteration of any movable or immovableproperty or for camTing out any other similar activity or a part thereof in ,"l"tion ; ";;;property. ln the instant cast
concruded that their 

"on.t.r"ti.' 

as the appellants have paid vAT' the respondent

reviabre ro tax as sare 
", r"j:"':::';::":::,[",T:' ;Jff::,:,,:ffi:";:flj:

service' Accordingry' the respondent considered the service provided by the apperantsas a taxable.service and confirmed the demand of service tax. Fience, I reject theappellants' contention in this regard.

fto.ss.'

OIA No.HYD-SVTAX -SC-A12a6O_2022_23-ST 
DT. 29. i 1.2022
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10. The appellants further argued that villas sold after receipt of completion

\ certificate are not leviable to service tax. The appellants submitted that completion

certificate from the Chartered Engineer was obtained on 05.05.2013 for 33 villas and

applied for Occupancy Certificate on 05.11.2014 and 20 villas were booked after this

date and sale deed is executed for the entire sale value of villas. They contended that

in such circumstances, no service tax is leviable on the amounts received towards said

vi,las since it is sale of immovable property and it was specifically Provided in section

66E(b) of the Finance Act that service tax is not leviable for the villas booked after

issuance of completion certificate. Even during the course of proceedings before the

respondent, the'appellants raised the Same contention. The fespondent, however,

rejected the appellants' plea on the ground that the completion certificates submitted by

the appellants were issued by chartered Engineer / Registered Valuer and not by the

Competent Ruitrority of Govemment as specified and as such the completion

certificates obtained by the appellants from the chartered Engineer / Registered Valuer

/ Architect are not valid and proper documents for this purpose. ln this connection, the

appellants contended that as per the provisions of Telangana Building Rules' 2012'

there is no requirement to apply for completion ce(ificate from the Municipal Authority;

that the said rules only prescribe that the builder or developer has to obtain an

'occupancy certificate" and not completion certificate' The appellants further argued

that completion certificate and occupancy certificate are entirely different; that

completion certificate certifies that the building is completed as per the approved plan

and meets other requirements such as distance from road, height of the building etc.,

while the occupancy certificate certifles that the buitding has complied with all the

required building standards, local laws and is safe to occuPy. The appellants further

submitted that section 66E(b) refers to completion certificate but not the occupancy

certificate and since there is no requirement to obtain completion certificate from the

Government or any authority, they had obtained the same from a chartered Engineer

who is a professional capable of issuing such certificate and hence confirmation of

demand is not correct and needs to be dropped'

ll.TheappellantsquotedVillaNo.Esbookedon2S.o5.20l6asoneoftheVillassold

after receipt of completion certificate without any agreement of construction. ln respect

of the said villa No.85, the apPellants produced a copy of Booking From dated

28.05.2016. As seen from the Booking From, they agreed to sell the villa for a price of

Rs.38 lakhs and registration, VAT, Service Tax and stamp duty are chargeable extra'

As per the Booking form, the booking amount is indicated as Rs' 25'000/- and the

consideration is required to be paid in instalments on 28'05'2016' 28'062016'

28.07.2016 and one instalment within 7 days of completing flooring, bathroom tiles'

doors, windows and first coat of paint and the last instalment on completion The

Booking Form clearly indicates that as on the date of booking of the villa' it was still
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under construction and completion certificate courd not have been obtained. Hence, theappellants' contention with regard sale of the villa after issue of completion eertificate iswithout basis and liable t
obta nins comp er on .#::J?,il"}" 1T:1; ff ilj""] n::.::I J I ff ::i;05.05.2013 and booking oFvillas after that date is liable t be rejected.

12 The appe'ants contended that sare of semi-finished vira is transfer of immovabreproperty which is not reviabre to service tax and confirmation of demand in ihis regard isnot sustainable. The appellants further contended that th
sare of semi-finished vira as the same was excruded #;'.H#,;:1ililJ,nr::.a*on 658(44) of the.Finance Act, 1994. The appe,ants .further argued thatsemi-finished vira represents the construction work arready done prior to booking of vi,aby lhe prospective buyer and the work undertaken ti, that time of entering agreement ofsare is nolhing but rpork done for self as there is no service- provider or receiver. Bur. as- 

already discussed supra, in all cases where consideration .

buitding or strucrure is received before issuance ,, " "Jp|];3i":#H"#i;:competent Authority, the construction activity undertaken for construction of suchcomprex or buirding is deemed to be a taxabre service in tems of provisions of section66E(b) of the Finance Act' 1994 and the service provider is riabre to pay service tax

,:'JJ:;ff ?::flj',",::T:1^: ::l:':,*"iffi J;ff il:,Ti:f5 :[*T
,H ffT;r.l "re 

disrinsuishable on facts and taw and do not hetp them in support of

13' The appe'ants contended that they have not colrected service tax from theircustomers and hence they are entired to benefrt of paying service tax on cum-tax varue.But, as seen from the Bookir
No.8s, it crearry indicates ,n,:ir:'llo|;:ffi.::,ff ;::".,:T,':T,ffi;:: y,,,l
addition to consideration towards sare of the vi,a. This fact on record indicates that theappellants charged service tax .

tax value benefit is riabre to t" ;J:,I:"t 
of the villas sold' Hence' their claim for cum-

14. ln view the above, ldo rot finrt env ihn,_ir,,_ rL
demand or service tax arong ;ii:::ilJ:;Trr;iJ:il:,H:.":ffiil,,il 

:?penalty on them under the provisions of the Finance OO, irn4. Hence, I uphold theimpugned order and reject the appeat flled by the appellants.

15. ln view the above discussion and findings, lpass the following order:

DT . 29 .1 1 .2022
OIA No. HyD-SWAX-SC_Ap2-060_2022_2s_ST

Aod.f
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lfiled bY the aPPellants is
The

dismissed.

impugned order is

(P.Devaraj)
Commissioner

A" .s8'

To
Ivl/s. Modi & Modi Constructions,

,-4-187 t3 & 4, 2nd floor,
..-/Soham Mahsion, M.G. Road,

Secunderabad - 500 003

[By Registered Post with Ack'. due / SPEED PoSTI

Copy Submitted to the Chief commissioner, Central Tax and Customs' Hyderabad

Zone, Hyderabad.

Copy to:

1. The Commissioner of Central Tax, Secunderabad GST Commissionerate' GST

Bhavan, Basheerbagh, HYderabad'

2. The Assistant Commissioner of Central Tax' Securderabad GST Division' Salike

Senate, D.No. z-a-$a a'ili', n"tng;p'fp"t' MG Road' Secunderabad - 500

003.

3. Master coPY.

^^...1 cr na )9 | 2A?2
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finlmtutt e-

Fniregange j

& Associates tr,LF
Chartered Accountaats

D^te: 02.06.2022 '

To
The Commissioner of Central Tax (Appeals-II),
OTch Floor, GST Bhavan,
L.B. Stadium Road, Basheer Bagh,
Eyderabad - 500 O04.
Dear Sir,

Sub; Submission of challan evidencing pre_deposit pa5airent
Ref:

a. . Order-in-Origin d, No. A9l2O2L-22 (S.Tax_Adjn) d.ated.2e.r2.2o2l
b. Appeal filed dated 29.04.2022 pertaining to M/s. .Modi & Modi

Constructions.

L. Wc have becn authorized by M/s. Modi & Modi Constnrctions to submit arr
appeal to the above referred Order-in-Original No. 09 /2021_22 (S.Tax_Adja)
d,ated. 23.12.2021 and reprpseDt before your good. ofiice arrd to do necessal.
correspondence in the above referred matter.

2. In this rega:d, we wou,ld Iike to bri'g to your notice urat we have filed the
appeal agaitrst above referred order on 29.04.2022 (Copy of acknowledgmenf.
enclosed). Howevbr, we were not able to submit the pre_deposi.t challal due to
issucs in rvww.cbic-sst.sov.in portal. Now we are able to pay the pre-deposit and

. have paid ttre sarn e on 27 .O5.2O22.

3. Vrith respect to proof for payment of mand.atory pre_d.eposit, we would like to
bring to your notice that OIO No. Og /202i-22 (S.Tax-Adjn) dated 23.t2.2}2t
confi.rmed the demand of Rs.42,07,651/_ and the 7.5% of tbe demand
confrmed is coming to Rs- 3,15,523/-.

4. ln this regard, we would like to bring to your notice we havi paid the above' referred pre-deposit as follows

a. k.2,59,503/- while filing the ST-3 returns- In this regard, we would. like
to bring to your notice that the above referred Ord.er-

+bC 
o

@t



considered the entire receipts declared in sr-3 returns a,d confrrmed trre
demands. This shows that the demand has been confirmed even on l}re
receipts on which service tax has been already paid while filing the ST_3

.. refurns. Hence, ttre arnount paid in ST-3 returrs can be adjusted
towa:-ds pre-deposit arnount and the copy of ST-3 rehrms are enclosed
along with the appeat. The copy of ST-3 returns was enclosed as

. Annexure IX to appeal memoraldum at.page No.l2ito lT2.
b. Rs.56,07 i /-'vide challan d,ated,27 .(;S.2O2Z (Copy enclosed to this letter).

5' we kindly request your good serf to consider the above expranations a'd treat
tl:e same as proof for pa5rment of mandatory pre-deposit against appeal frled
dated 29 .OS .2022.

We shall be glad to iurnish aly further inform.ation/clarification required. in t}.is
regard. Kindly acknowledge the receipt ofthe above and do the needful;

Thanlciog You,

Yours faithfully,
For M/s. Iliregange & Associa
Chartered Accountants

"&,M;^,*Designate Partner

Ciirit,!,.l i.

Enclosures:

a. Appeal filed acknowledgement

b. Challan No.2022052 1 I 50 I 42 1.55353 dated 27.05.2022

+b6 )
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@IFiliregange
&,{ssociates LILF

Chartered Accoultants
Date: 29.O4.2O22
To
Tl.e Cornmissioner (Appe'als-II),
OZth Floor, cST thavan,
L.B. Stadium Road, Basheer Bagh,
Hyderabad - 5OO OO4.
Dear Sir,

Sub: Filing ofAppeal to Appellate authority in Form ST-4.
Rif: Order-in-Originat No.09/202f_22 (S.Tax-Adjn)'d ated,23,|2.2OZL pertainiag ro
M/s- Modi & Modi Constructions

l. Itr'e have becn atrthorized by M/s. Modi & Modi cousbuctions to submit a'
appea.l to tbe above referred Order_in-Original No. Og ]2021-22 (S.Tax-Adja)
de:tad, 23-12.2O2L and represent before your good olEce.aad to d.o necessary

. correspondcnce in thc above referred matter. A copy of authorization is attached
to thc appca,.

2. In L5is regard, wc a.re herewith submitting the appeal io Form ST-4 along wittr
auttrorization lettbr curd other annexures referred in thc appcal along with this
lettei-

3. Fu-rther, we would like to bring to J.our notice that thc timc limit for trlirlg the
appear against the order of Appellate Authority is 2 Bonths from tl.e date of
receipt of order as per Section g6 of the Finance Act, 1994 i.e., 2 .Eoat}rs frorn
23.12.2021and the sasrc was expked, ot 23 -O3-2O22-

4. In this. regard, wi would like to state tlat, the Hon,ble Supreme Court takirrg
ttr.e Suo-Moto cognizance of the difiiculties .faced due to the rapidly. escafating
co:ona..,ir.gs ourbreak (COVID-191, vidc order dated 23.03.2020 read with order

.- d'ate+O8.03 2.0i1 .and read with order d,^ted 22.O4.2O2L had held that the
do.,r.n 14.03.2020 shall stald extended tiU further orders, which was

q,Jf 'ngrmitting the rela.xation of pcriod. of lio.itation betwcen
4.43,-202 L. Thereafterr 9-qnsidering the second wave, the
:ex(ended the ir0.2J21

4oc?-

0/,
1r-



extcnded till. 28.09.2022 vide the Hon'ble Supreme Court vicle Misc Application
tLo.2l/2022 tr.MA 66S|ZO2L in SMW(C) No. 03/2020 d.ated 10.0I.2022 for rhe
purpos€ of limitation as may be prescribed under the general or special [aws.

. Further the Hon,ble court has stated that
"In case tn cases wh.ere the limitation iould ho.ue expired. during the period
betu)ee\ 15.03.2020 - 29.02.2022, Notu-tithstandiag the actuo.l bcLla.nce period-
of limitqtion rcmaining all persons shofl^.htue a limitation period..of 90 d.ags
from 01.03.2022, in the euent the actuol balance peiod. of limitation remaining
uith elfect from\l.O3.2722 b greater than 90 dags, thrlt loftger perbd shaU
aPPlg."

5. on conjoint rea.ding of the above and considering the latest lio.itation order
issued by the Hon,ble Supreme court as referred. above, the period between
15.03.2020 to 28.02.2022 shall be excluded in calculating the limitation in
respect of atl the proceedings such as the frling of
petitions/ applicatiors/suits/appeals, in any courr/tribunal/fomm in India,
irrespective of the liEitation prescribed under the geaeral law or specia_l law
(either central or state), whether condonable or not.

6. Accordjngly, the time limit for filing the appeal after considering the Supreme
Court Suo Moto Extension wiII be 28.O5.2022. ln dris regard., we would like to
state that the appeal is filed well u,ithin the time linit. Therefore, we request
your good oftrce to kindly acknowledge tl.e receipt of the appea_t, adErit and post
the hearing at the earliest.

We shall be glad to provide ary other information in this regard.

Thanking You,

Yours faithful.ly,
For M/s. Ifiregange & Asso
Chartered Accounta!.ts

#!W;- 'Ch. e.qd

lccounlanls

llub'

LLP
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Fliregange
&Associates n LF

Chartered Accountants
Datet 29.O4,2O22
To
The Commissioner (Appdals-Ilj,
O7tr. Floor, cST Bhavan,
L.B. Stadiurn Road, Basheer Bagh,
Ifyderabad - 5O0 OO4.
Dear Sir,

Sub: Filing ofAppeal to Appellate authority in Form ST-4.
ReA Order-in-Origin aJ No. A9 /2O2t-22 (S.Tax-Adjn) dated,23.L2.202l pertaining to
M/s. Modi & Modi Constructions

1. $.'.-: have been authorized by M/s. Modi & Modi Constructions to submit arr.

appca.l to &.e above referred Order-in-Original No- O9 /2021_22 (S.Tax_Adjn)
dated 23.1.2.2021 and represent before your good ofEce and to do necessary
correspondence in the above referred matter. A copy of authorization is attached
to the appea..

2. In L\is regcrd, we are herewith submitting the appeal in Form SI-4 along wit}.
ar,.tirorizatioa letter and other a,nexures referred in t}.e apfreal along wittr tliis
letter.

3. Furtirer, we woulcl like to bring to your notice that the time timit for iling the
appeal agair:st the order of Appellate Authority is 2 months from the d.ate of
receipt of order as per Scction E6 of the Finance Act, 1994 i.e., 2 months from

4. i-: iais regard, we wou.ld like to state that, the Hon'bte SupreEe Court ta_king

the Suo-Moto cognizance of the diffculties faced due to t]re rapidly escalating
. orona__':.15-us outbreak (COVID-19), vide order dated.23.O3.2O2e read with order

t
whichorders

had

lirni

held tha the

was

etweeobtation

ethwavesecond

e40 )



extended t:11 28.08.2022 vide the Hon,ble Supreme Court vide Misc Application
no. 21/2022 i'.. MA 66s/2021in sMw(c) No. 03/2020 dated 10.0r.2022 for the
purpose of limitation as may be'prescribed under flie genera.l or special Laws.
Ftrrther the Hon'ble court has stated that

'In case in cases uLhere tte limttation uauld. lwe expifed. during the period
behteen 15.03.2020 - 28.02.2022, Notuithstanding the actuat balance period
of Amit(l,tion remaining all persons slwll ltaue a limitation peiod. of 90 dags
frcim 01.03B022, in the euent thz aitual balance period of ti;nitatioft remaining
utith effed from01.03.2022 is gyeater tlun 90 dags, tlat longer period shatt
aPPlg.'

5. on conjoint reading of ttre above and considering tre latest limitation order
issued by the Hon,ble Supreme court as referred. above, thc period between
15'03.2020 b 2a,o2.2o22 shall be excluded in carculating the ri'itation in
respect of all the proceedings such as the filing of
petitioas/applications/suits/appeals, in any court/tribunal/forum in Irrdia,
irrespective of the liraitation prescribed under the generar raw or special rarv
(either central or state), whether condonable or aot.

6. Accordingly, the time limit for filing tbe appeal after considerirg the SupreEe
Court.Suo Moto Extension wi]l be 2g.05.2022. In this regard, we would like to
state that ttre appeal is filed well within the time limit. Therefore, we request
your good office to kindly acknowledgc tte re,Ceipt of the appeal, adrnit arrd. post.
tbe hearing at the earliesl

We sLaI be glad to provide any other information in this regard.
Thanking You,

, Yours faithtrlly,
For M/s. Hiregange & Asso LLP
Chartered Accountatrts

b l$Ptff*,"
QB IC.ksh*lan Kumar
1{rtner Designate

Chartered
7\cco$nt nlt

+06[
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Form oiAppea.t
FORM ST-4

to the Commissioner (eppeals-II)IUudcr Scction S5 of the Finance Act, 1994 (s2 of l994J.l
EEI.ORE }I

(1) Appeal No.

(2) ard add ress rif thc Ap

(3)

T-ttI F

.. _ .__ot 2022

0

t

tion and addr-ess of the officer
Passiflg the dccis.ion or order appealed
against and thc datc of thc decision or
ordcr

(s) Add ress to which noticcs may sent
to thc Appellant

(5A)(i) Pcriod of disputc
Amount

demaldcd
of scrvacc tax

for the

in thc Col. (i)
(iii) 

^m
nt o[ refund ary clajmed

i1 any

period

it
for lhe period rnenl.ionecl in Col. (i)

(i") t of hr tc-rcst

(v) Amount of penalty

for the

Com&issionerate, Salike S
4-4t6 & 417, RaExgopalp
Secunderabad_50O003.

ORDER-IN-ORIGINAL 
No.

(S.Tax-Adjn) dated 23. t2.2O2
09 /2O27-22

trucHon
M s dMo & Modi Cons s 5-4-
8I 7 &3 2 d F Soham Mansion,

M G Secu4derabad
0-s000

Depu ty t commissi onsf ofCentla.l and Customs Secund.er abadGST Drvlsion & nSecu derab ad

D .Nenate, o 2

Met, G road

I
Appcllant ol [.hc

appea.lcd agaiost

(4) Datc of Comm tlllt cation

dccision
to thc

or order

24. 2 2021.

lAnd also copy to the Appelant

West Srida
Lawrence

M & Assoc1ates 4th Floor
B ocl< usn h l<a bove

dan Road
Idlls

5'lelang:rna 0o0 43

April 20 i5- June 2O17

Fina-nce Act, 1994.

42,07 ,651/- under the iection 73 of the

NA

lnterest u 7s of5 Financc 1 994
seclion

tion

4 20 765 as Per 67 Iald o0 00
CCs 77 or t]le !'inaICe a I 99t, 4(r,i)Va Iu c rlf 'l'axat) le Service

PaBe 1of2g

4 0(y

(ii)

loor,4,

Road,

Email: venl<ataprasacl@hiresange. 
com

Mob: +91 89781 14341

S

Pride,
Mayo, .No.

12, Banjara
t-lydera b ad,

under

Act,

NA



pcriod mcnti(Itea in Ool.fi)
(6) whctltcr Scrvisc ,l';ui or pcnalty or

interesl. or arll thc lhrcc have been
depositcd

(6A) Whethcr thc appc an
heard in. person?

(7) Rclicfs

t wishes to be

ady paid while filing the ST-3 returns

__-rrhich can be adjusted towards
pre-deposft under Section 35F of Central
excise ect, f6+i.

and an amount of Rs. {C rntyn /paid vide Challa:n N
- was

dated

An

alre

allount of Rs _ -was

Page 2 of 26
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liJi'ca iri 
lpecai" 
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ale of

(.)

In these transactior:s, sale deed is execu ted for the
without entering irrto any construcuon agreemeflt.As t}le llais sold aftcr CC is not leviable to service t q Appella[t has not paidany service kx{ on the same.

E& For insiance, thc villa No. gS was booked on 28.05.2016 with agrced priceof Rs.38,0O,0OO + tu(es ancl
rtrrm i s err cr osed 

" ",, " ".,,='D:,f ;; T:::lJ::fl , 1L:.: # "l::l:darcd 04.08.20I 6 was cxccured i.,hich is enctosed a" *r""*.Ai;a:" 
"*"fi-om the receipt\ statemert

consists of 
:s, Appellalt received Rs,4O,g1,gSl/- which

i. Rs.3g,O0,0O0 towards sale deed (Rs.50,000/_ was not received duringtlrc subjcct pcriorl);

ii. Rs.2,8t,3OO towards VAT & re,ic+_-+i^_ _L_
iii. Rs.s0,544/- towaro" *,* 

* t"o"otoon charges arrd

As rhe above rererrcd ,ar,_ "#';;':filr::il:;".Tf:.:,j";, 
""*,""tax on flxc samc. Furthcr, ltte amounts received towards VAT, rcgistrationchargcs, watcr a-nd clcctricit5r connections ar-c not leviable to service taxtherefore Appcllantfiad not paicl any service tax on the samc.

of In thesetransac{ions, n ppcllant is cxccnting sale deecl for

b rc

SEC'L'IAD

PaBe 3 ofzE

-Enish Ilat alon g with

BRIEF FACTS OF THE CASE:
A. M/s.Modi & Modi Constru

App c, a, tr i s mai r ry 
" " 

*^- 
jl'',," ;,i"I:f ;1"lT.:ffi-"T: ;rrl":i ff:buyers duriug arld a-fter corlstructioD.

agree$crtt of constftrction.:

cntirc salc con3idcratiou

D.

fro+0



;ln irgr(.:crnc:nl. of q,irs lru (:Li(,n. Sale decd is regisLered nnd arppropli4te ,Stamp
Duty'has bccn dischargcd on the same. Appellaflt is aischarging service taxon agr-cemcnt of construction value aftei- availing deduction towards sale deedval uc :rnd r.ron-laxable rcceipts
Dg: l'or instancc thc Villa No. 24 was booked in the year 2012 wherein t]"eagrccmclll of salc was cntclcd for total colsideration of Rs.43,05,000 + 1s.xsgt rcgls traliolr chargcs clc., and thc salc deed dated 2g.O2.2gL3 was executed

Ior Rs. 15,O0,O00 conveying' the title oI the land as well the semi_finished llatsand ba.la,ucc consideration was agreed toward.s t].e construction work to be
undcrLal(cn as on that date (l?s.2g,05,000 vide construcuon agreemcnt dated

of tfrc sale deed and construction agreement is enclosed as
28.o22or% copy

*rr.*."[_.
Thc detailJlof no of Ilats booked before OC and aftcr OC a_re as follows

Particu-lars

No of Villas bool<cd bcforc r.ccipt orbC li i6iEii thc flats

No of Villas bookcd aftcr rcccipt of CC (Not-taxable as tlxe
flats are bookcd aftcr CC)

F. Completion certific.rte from the .chartered eirgineer, for 33 villas was obtained
on 05.05.201 3 and .applied for Occupancy Certificate (OC) on 05. I 1.2O 14 and
same is under proccss.

G. 'ltre amount chargcd from t-l-rq customers are as under:
i. VaJuc towzuds the sa_le deed

ii. Va.luc towards thc construction agreement
iii. Ottrcr Chargcs tikc elcctricity charges, etc.
iv. Colleclion of taxes like VAT, Service TaX Sta:rnp Duty arrd

Registration Charges from the buyer
I{. llhc levy of scrvicc ta-r( on such a$a[gements has sec11 a fair share of

Iitigatiou and a.mcndments. .the Appellant is also a party to the.litigation
process and mattcrs for earlicr periods are pencling at various

No of FhtJ

11

4
Agrecment (T;xablc only to the cxtent of Agreement of
Constru ctions)

Total

No of Villas bool<ed aftcr receipt of CC but with Construction

Bi\o

adjudicatior:/judici.al fomuls

Page 4 of 26

40'+)

E.

arc bookcd bcforc CC)

76



ln July iot2, the service ta;<
thc exemptirn lor pr:rs'nar 

underwent a paradigm shift and importantly,

complcxcs was rcmovcd u,.r. 

u"" u"t'to'e for construction of residential

rcsicrcntiar units was .,"r;1"1 *I"ff:Hr::flxffiffi?
servicc tax was pa.yable on
prescribcil undei Rulc ,o o, ,,*"^"gtoouction 

agreement as per valuatioa

2ol2 i.e. on a prcsumed ,.,un" 
t"*tt" Tax (Deter'inatiott or vdu"l n't-es,

regukrrry dischnrged Ure serv;, 
of 40% of the contract value' The Appellant

also discharged service krx untt 
t* -o" the said valqe in normirl course. It

servicc tax on sare decd il,;Hfl?:il:"";HUI"1".",:1i'
and on .the value of taxes collected

J. The dctailed worl<i ng of the receipts and the attribution of the said receiptswas alrcady providcd [o the .Oepar&trent authorities, identified receipt wiseand flat wisc. ,lhe summary of the same is provided. hereunder:
Deserip tion
Sum o[ t6ri,ziias iac aica _--
Sum of tolvarcls agrccmcnt of 

--

const.uction

sum of towardi othc r t&\able
rcccrpts

Sum of toward s V.A^T,

lRegistration chargcs,. ctc
Total

75,O49,757 7t ,450,868

L. Prrcviously, scver:Ll SCN,s wcrc issued covering the period upto March 2015wil}r sotc allcgatiorr flratt,,s

IC Accordingly, the valuc of ta
i.e.*.s.r4,se,5ss/-",.*"":"0i;X";::1H:::Y;;:tr;:;:.:;,:Z:_
constitutcd RS.2,OS,SO3/-. It was a.tso c4plaincd that the actual payrarent ofscrvicc tax arnountcd. to Rs.2O5,g03/_.

gkpgLrtqqlr\)1. 
{tg rp-e n.e 4t.i co

o
to

hltd-.

994.1qc.!-991,-t21c-ei.

ii. Vidc Para 3 o[ Second SCN dated 23.O4_
iii. Vidc para 2 of rhird SCN dated 24.04.2

i. Vidc para iof SCN dated l2.O4.2Ol.Oand para 2 of the Orderadjudicating the said SCN

o
LT

u

Receipts 1t orr taxable Taxable
66,085,098 66 ,o85,098 0
3 ,426,600 3,426,600

t72,289

0

0 172,289

5,365,770 5,365,770 o

3 ,598,889

5EC'oACPage 5 of26
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rv. Vidc para 2 otIourth SCN datcd 02.12.2013
v. Vidc para 2 offifth SCN dareci 24.09.2014
vi. Vidc para 2 ofsixth SCN dated lg.O4.2O1 6

M- In all thc. abovc SCNt, thcrc is er:ror iu as much includ.ing the value of saIedecds within thc ambit taxablc value while degqg service tax is Iiable onlyaltcr cxccu tiorr of salc dccd i.c. ou construction agrecments.
N. Thc status oi SCN 's as rcfcn-cd above is as follows:

Pcricd scN
2009 IJQPQR N

(st)(ADC)
o. 34/2010 Adjo

2470 OR No.59 /20 I 1-Adjn (ST)
Gr. X,dated 23.O4.2O1\
OR No. 53/ 20 12 Adjn (ADC)
dalrcd 24.O4.2Ot2

oR No. 8I/20 i3-Adjn
(s1)tADC) dated 02.12.2013
oR No.roeT20la Adjn (ST]
(JC) datcd 24.09.2014

oR No. 2sl2b I6-Adjn (ST)
(.rC) darcd 18.04.2016

d.ated 23.12-2021 confirming the following demands

datcd 12.04.201o

O- Now thc prcscnt SCN was also issucd with similar error of quantifying the
propo-sed dcmand of scrvicc ta.x in as much treathg ttre sale deed values &
other laxes as taxabte value of services (annexure to SCN) while alleging that
servicc rendcrcd aftcr cxccution of salc deed alone liable for service tax (para
2 of SCN).

P. 'l'he SCN was issucd on t6-04.2018 proposing arr amount of Rs. a2,OZ,6S/_
and applicablc intcrcsts with the peualty under sections 75,76 and 77 of the. Financc Act 1994. In tlris rcgard, the Appcl.lant has rcplied to thc SCN on
14.06.20I8.

Q. subsequenuy, Appcuent has attended trre personal hearing and submitted.
thc documeits such as party_wise ledgers for the period April 20IS to June
2077, copy of salc dceds and copy of completiou certificates.

R. Subsequcntly. Appellant has received the Order in Origina_l No. 09l2O2l_22

Status
,o4,187 /_

ArnouIlt
Rs.6 Final Order

No. A/30172-
30178/2019

Rs .t2,06,447 I _

,61,048/-

CESTAT Final
20I l

Rs . t1,a7,4O7 /_

J:,ly 2012
to Ma-rch
2014
Ap,it zO'i <
to March
20t5

,3s,321l-

. 6,30,349 /-

Rs. 38

Rs

Settlcd under
Sabka

Vishwas
Scheme

+!73

Order
No.A/30s7s/
2019 dated
03.10,2019Uurl. f Z-to--

Jun 12

PaBe 6 of 26
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a) I corrlirnr tllc clcntal
.rwo 

Lerkr.is a"r"" ;1 'an amourt of Rs. 42,07,6srl- (Rupccs Forty-
cessesJ bcir.rg *",*,"::,"*o 

six hundrecl a'd Fifty-onc 
""i, ,""to,*

rhcnr during r,-,. 0".,"0,;",.1,101l; ;;,:T,I,::re 
services ,ende."a uf

scction (2) of Scction 2017, ir1 telms ofsub-
' Mocli c.nsrruiLions; .11,"'u* 

Fina,ce Act' 1994; against M/s. Modi &
b) ln tcrms or sccrion jl"'l" 

o"u"d" discussed supra. Modi 
"""",.,",,",*.1".1.'li"llff "ljl:J:,:.:*.* 

M/s. Modi &
urenti<.r.ed at (a) abovc: o.",,*, --^l-,1"v1!:oare 

rates, on the amount

section 76 or,r," r.ir,."l 
Pena'lty should not be imposed on drem uncler

- ' Provisio". 
"r,n" our"-i1""^1it;#L'l' 

the contraverrtion or Rut"s a'ra
c) i imposc a pcnatty of Rs,.4,20,? 65 /_ (Rupees tro'lhousrrnd sevcn Hundrr.:.r ;., ",,.:-'^. 

t'\qP.,cs ,rour Lakhs Twcnty

pavable) o, r'r7*. l\4oalld- 
and sixtv Fi'e onlv) (being l0% of the sr

Finance Act, ,rro, ,o. i 
& Modi conskuctions' under sectiolr 76 of the

d) I impose a penalty o, 
^'ttot" 

to Pay service Tax; and

Modi & Modi 
"un"o*" 

"' 'o,ooo/- 
(Rupees Ten Thousr

for fairure to dccrarc ,,-,.t'o.t" '.0". .":t." ,;-;;:"ilLTl;H;
r right taxable incomes in their ST_3 retum.

Aggricved by the impugncd order. whi.h i" ^^_r_-apart from bci.g contrary ,o .oT' 
*"tln t" contrary to facts, law a.d evidence,

and incurabrc l"gor infi,-.r, .,.=ut"na 
ofjudicial decisions ard beset with grave

following grounds (which ar-e 
the Appellant prefers thir

ano,rer) amongst those to be r 
alternate pleas a'd ;;;.TJ.t:" :: ::rrgcd at thc tiac of hea_ring of tJ:e appeal.



Appctlarrr su {)r.irs r hal.,r.llrT@
rar,, sincc ,." ;: ," "";;;::";1ffiffi;,;::,:::::*, unre'ab,e in

, 
f:.:*: 

subEirs U.rat the present proceedings and thrmpu8rcd ScN and Or.d.erin-oria..r ,.:__*:*" 
allo the issuance of the

provisions of &e Fineince Aciit:l* 
were q/'ithout ari&oritv 

" 
r* ;;; ; ;;

service ta-\ were repbared ,., ] "'o 
which authoiizcs the rev

' and'first arucndmentj oo, ,t::Tt 
ors""tion.ts of-;;r'ilfi::T*:;'

Furrhcr, sectior.r ,ro ., a:::u-read 
with section 173 of ccsr Act, 2orz.

proceedings a,ready institute:T 
o"' 2Ol7 as amended ody saves the

1w-c.r- ot.oz.zotzl ;;;1 
before the enactEcnt of the cGST Act,2ot?'

irririatcd afrcr ot.oz.zinn."nl" 
,]"r*"" of the impugued scN alxd order was

ll:.,"f".". ". 
* 

"* 
*',,, #";$,i., l.il iffi I:::r":I 

"",::H
llot l.rclp as it only savcs the proccedings afreaay initiateA as on Ol.OZ.2Ofzaud not the fresl-r procecdings initiated after OI.OZ,2OlZ.

3- Appcllant submits that thc rmpugned SCN has clearly stated that the srendcred aftcr cxccution of sale deed against agreement of constru ctions ar.e

In Re: Impugned order is !.ot valid
e nd

ervlces

serulceprovtder <zncL receiuer relatiottship nit t een ihem As fhere rs transfer ofpropertg tt:r goods in execution of the said constructtott agreemerlts, it

tzrxablc ancl it has ncver .1:roposed to demand. seryice tax on sale deed values.An extract of {_he same has beeu provided for your ready reference"As seen.[ron the reco rds, ,/re assessee entered. into l) a sale deed for saleof undtuided. portion of land together uith semi-rtnished. portionof the flatend ti) agreement for co nsttuction, uith their custonlers. On execu tion of thesale deed the r'tghr tn a ptopertA got transferred. to thE anston-er, hence thecorLstrudion seruice rendered bg fhe assessees to thei. customers underagreement of construction rb classrTta ble under , Works Contrdct. Sentice"u,ldcr Seclton 65 (IOS) (zzzza) und.er Seruice t@c as there ex:Lsts

t d
deed qqai,?st a ments ofco

d

e a
nto hof

ono
their a

'3A5

l'wor

ho

Co

e

Ser-ui
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4. Further, Appellant u()u ld
Show Causc Nori"c *.,i"r, :::. 

"" ilJJ 
attenrion roward.s the para 4 ol the

"As per ttw inJormati,
15.02.2otu *o* -ui" 

f'tmbhed' bg tfte ossesse

' rendered taxaote ie,,rc")Y:'^:' 
r - "*;;;"'#;X:"",,-f:

durins the perkxt 
^r*1;r;,:,ff;,7"{^,:.: 

**"ct seruices.

;tr; {;;,ff' #:: or Rs z s .ie' ? s z/ ;;:;;#: ;r^:;:,
seruice tax (incrud,ing f* 

t*" rttoie's otl to Rs' 7'10,37,352/' on uhtch
Rs.42,0.?,6st/- li:ir ""rr:y*'^: 

ond s & gs cess,l -rrt t or, ,o 
''a"

' ' thu an^en|';";;;;n:,-y# e'ry tu said' period' as daa ed in

5. On conjoint rcading of bo$
impugned show esuss ,rr""t:"1T^-:1".1s' 

it is clear that on one hand ure
construction 

""*""a ,"rro","" 
rs stating that thc Appellant is liablc only t}re

an cl on orh er r an a wlr i r e il*,1il"h:Tlili ;:::,T:: il::i*i
:::.";:T[;: H;"::':t 

it has not.,"' ",.* L. oasis orsuch varue

subrnitted b.y the appclrant 
rhe aotice has merely mentioncd that the valucs

construction serviccs wcre .which 
include both value towards sale deed and

:,llm;::, jtT;,"":t":*;'l:T:T;:":::::*:,';
6. Appcllaut submits that flr.r

than 1 morc as lollows: 
e irapugnid order needs to be set aside for more

a. Thc SCN i.tsclf is cfl.
sustain aud needs,","" "li""rlll 

order based on such ScN shall not

b. The findings ol. the im
the.scN ooo o," o"ro,lJil"'H:Til: 

in rine with the alegations or

c. The SCN hars clearly stated that the valuc of the sale deed is notsubjcctr:d to Lhc scrvice tax. However, the iripugned order has given aIinding on thc valuation and confirmed
llhereforc, the impugned order has clearly travelled beyond the SCN ald hencers not varlid t(, thal cxtcnt. Relied on Commissioncr v. Shital International _20t0 (2S9) E.L.T. l65 (S.C.) wherein it was held that fhat unless

11

"il is trtte

401{'

the dcmands on the same.

sEC.&\D
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. Lhe foundatictn of ttzc Lv.se i.s to;rl ;. tha -t.^-.
bo permitted to buiLa rp o,ri 

lakl tn the sltow cause notbe' the reuerrue catTnot
?u) cQ.se agaitxsL the c-ssessee. ".

7. Appeltant. turther su bm jts
ordcr is arso sct[-contrudict 

at lil<ewise the iarpugned scN' Erc impugncd

asrecmcntsouror<,ncis-,,i,l""?l.,rj;::;J j:,:lTir:l,ffi 
i.T,::;purvicw o[ servicc Lax and

contractincruding*",r,"?l_l,llJlli:;"#:::fl 
::J":::,"::";T' liablc to scrvicc tax. .

' 1 6. 8 'the nndisputed (acts of the cose are that the noticee ha.d. entered t 1 to tuoagreemerlLs u.ttth such prospectiue buyers _ one urhereby theg agreed to trarLsfei
. 

undiuided share of land retating to the housei ,o i *luou*.O on vtorksanbact basis and th.e second., uherebg theg agreed to unaurtoku constructionof houses and transfer then

::s 
ne nt or. s u ms d u e * ";::r!:;; ; :X:::::;i ̂

: X,:";;Xthe total consideratiotl ts recet
undiutded. sha.re of tona *ra )l 

in to tluo parts- one represerting the ualue of
prouid.ed.?heassessee"".^To"f 'nll.'tr:::r:;::::tr#";n:T;
worlcs contract seruices prouided to be 40% of the uolue ofsucft. seruicesearmarlced (aJter excludig land ualue) and clatmed if b be in accordarTce utthRule 2(A) (ii) of the Sdrui.ce tax (Determhration of Vatue) Rules, 2006 and paid,seruice to-x accordingly. the allegation in the notice O ,*, i.O had short-pa;dserutce tax in contrauention oJ R,/.e 2(A) (ii) of *e S"*i* fr* TOa"rminojbn ofValue) Rule-s, 2OO6 since the noticce did not inctude th.e uotr.r:oyr7u lrnO * O*of the totat amount cttorged for the uork-s contract while oorring ot the taxableualue."

8

9.. Appcllanr submits.that lhc adjudicating
attcmpt to undcrsta4d thc transaction un
scope of diflerent agreements entered with
scope of the agrecmonts, the impugned.

Appellant submits that the SCN has never disputed the valuauon adopted bythc,Appcllant, howcvcr, the impugned or d.er itself has stated that contr.actvalue iDclLldcs thc valuc towards the sale. of undivicled portion of laad. Thisclearly shows that the impugned order has tTavelred beyoad ihe scN toconfirm tho demand..

authority has not at all mad.e

dertaken by the Appellant and
ttre customer. Without verifying

an

the

the

the
,i.

9A0Page 10 of 26
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. dcrrand by cxtracLing \

*#:: _lx:ij j:":::_::::j ;1ilil"";;: :: .Il#.H:
rr:quircs [. bc scl,sidc. ;-ricr- 

is rroL reasoned order aor

.,. l.:, La, Gul:ra v ;:::-;'"',:T.lTffi1,i"l; "" 
oot varid and

(s c.) rvhcr:in il- rv:rs h.r.r rL 
' ---:vvucLy Lto' - 2010 ,262) 

E.L-T. 6

:::;:;,;i"ii!:"::;,::"'":;:":"'::r:::::;,#i
\'he cLbsence ,, ,i::: 

Re.sons suDsti'u te subiectiuitg witit objectiuttg-

,;:;:i:,*;ii{i;i"i:';:::j,i:i:w;y:;;':ffi:
' 

iudicial nrder must ," ",,^^::'",*LPte 
o! natural iustice and euera

erLsurc.s ttcttLspc.renl,, 

b" 
"upport"d bg reasons re

;:s acluer:;erll a-rrectecg 
and ra;mess rn decision ;:;::i^:r::::t;:

b- AC or cl,Dvs. 
"nun].^u"' 

''n'.* 
rahy his application has been rejecred."

c. .srare of orissav. oi"io 
u?*t*' 2o1l (22) s l"R ios (s.c.)

crniramluhar _ (2004) S SCC 56S,.

h Re:

but with Struc

s

tion m

I'Iats sold after receipt of Completioa Certigcate ale trotservicc Ieviable tolO.Appcllant submits thd.t as stated in background facts Completion certificate,from thc Ch,rrtcrcci llnginccr u,25 obtained on 05.05.2013 for the 33 villas arrdapplicd for occupancy ccrtilicatc on OS.1 I.2O I4
b db

t clo ed
tl

I I..In this reg2rrd, Appc[anl submits that the im

ampletton of lhe co&slrucLion, $Le builder

stated that "29 As per th.e proui.siorLs of ,tblangana Buitding Rules 20 12, ,ttpon

pugned order vide para 29 has

applg for the Cornpletion Ceftirtcak to the

or the deueloper of thc bu dtng fus to
municipal authoitg" If the buitding b

stantLards, the corrcemecl athotitg uill issue

construc.ted a-s per the huilding approuat plan and. if tt meets other buitding

lrttu ltte "cotqtel<:n.l cut;ltorilu,, rneq.n-s the Oouernment au

compLetion cedifi.cate. As per th.e

thoritg and it isto obtctin such certirtcate from the Mu

o

mandalaru

Page 11of26
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co ntpletio i cerlificates s ubnt)
Englineer / llegisLered ,oru',ouo 

bg the assessee ore rissued ba chartered.

gouernment as -speci,fied. antl=r 
and not bg the competent authorttg of the

the. 

_ 

chaie re d u * ̂ .*; ;;:*:#,':,";:::::: ;:'y:,:":":::.::,,:valid ard. proper documents
- reiectbtl' for this purpose and' tl.ttts, .tleg are tiable for .

l2.Iu this rcgard, Appelldnr !
as per the provisions ort"o*t" 

that the fnding of the irnpugnsd o'a". tt ut
. devcropcr rras," .oo,r r",,J" I:liu"lTff"Illj;h2or2,,h" bulder or

is not correct ir: as much
Appella.t qubmits that ,,"t 

n"t" is iro such *n*"-"'t1,11'Iofi;:H|]
builder or dcvetoper n*t" 

too'" referred rules onJy prescribes that the

"completion ccrtificate". n" "o ll*" 
"occupancy certificate" a',d not the

nor colrcct -..o ,o" "u-".r"11",']::IH;*" 
ordcmand on such ground. is

13. Appellant submits rhat the
dctcrmining thc scrvicc t, 

receipt of'occuPancy certificate'is not relevant for

certi'cate,rrat is rclevant 
r-x liability and it is only receipt of tompletion

66E(b), ibrcl w'icn ."or" o" 
'jr,1".tlrmine 

the service ta'\ liabilit5r under section

(b) carstructton of a complex, buitdinL, ciuil structure
inctuding a comptex or buitding intend.edfor sate to a ;;r:: :^:ff 

":;::rX,excepl uhere the. enlir
c o,np tetio,,_ ce rtn 

" ",. ; ;:\ff:::: ; ;,:;.- 
* an e r is s.u ance or

Explanlrtfu n._l?o r the ptrp o se s ofthr.s clarlse,_
(l) t.he expression ,com2)etent 

attthoritg,, means the G
aulhoita auLhorisecl ro iss 'ouernntent or ang

time bein11 in ftrcrz arur 
;ue compktion certific,te under ang law for the

such aut tw rits, rro ^ ", ;:,ff;i[:;::::;::t 
or sL, c h ce ft irLi2..te iro m

.(A) <trchifect regi;stered. u.tith the Couaci! .of Architeclure constituted under
the ArchiLects Act, I gZ2 (20 of t gz2); or
(B) chaAered engineer registered uith the Instihttion of Engineers (Ind.ia);
or

(C) liceused- irruugo, of 7e respectiue locctl bodg of the citV or towft or
utlktge or <leueloprnent or planning authcsrtty;

@) the expression .construction" irrclud.es additions, alteration s,
replacernenls or t-emoclelting of ang extsting ctuil

o
'J

-'l'

.1
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14. From lhc abovr: rcftirrr:cl srx
is rcccivcd or,"I. ,"*a,u,]"",,,on,ilis 

very clear [hat if the entire consideration

alrthorit),, dre samc is excru 
'completion certificatc,

Ac,, ee4 ilowcvcr, ; :;:::ff lj*:i::"rff;l; ffi:x:
aaywhcrc. -- '!re'rcu uccupancy Certilicate,

15. Furttrcr, cxplanation _ I c.larilie.s rh.r lL^ 3,
. Governrnent or a,.,y 

",.L1T" 

that the "se'n-pe!sn!-ecttsEi!y- means the
certificate under any r,'*ot'o 

who is'authorized 
t

rcquircmcnr or 
",r"0 ""r11for 

ttre time t"t-;;;";: tTi:::;*l
. :Y:i**",-"""";;":..xffifffi:1"1:H:,, 'h" ".-".* b"- 

completion ccrtific4te has be.. ;::::** ict 
re94' In the inslant case,

, authorizcd to issuc thc s#jen 
obtained &om the chartered. engineer who is

16. Appellant would likc to sr-r

nre two dirersnt ,o,nno on'o*" 
that the comPletion and r

thc cerrifiiare -r,i"r, "..i1- 
otu"i"to"t*e"o;;"#"J,T3"ffff[

approved pran and .""""$n"i 
that the building is completed as per the

height orthe buir.ding ctc- 
other requirements such as distance from road,

17, Howcvcr, thc Occupancy Cerd'catc is the certifr.catc whieh certifies that,re
.UuitaAS 

hers been complicd with aII the ."d;;;;laws ard is safe to occupy- occupan* 
"*ou";;;*"ng 

standards, locar

::Iff ::.::::ilj::,;:objectionrooccupvil;#;:.il"T#;
comprcrcd.in atrr rcspccr.s .J:"JL1"":iljonlv 

once th" b"ildi's h;;;;
18. This shows lhnt thc completion certificate precedes the occupancy certifi.cate

complctioD ccrtil.icartc but not the occu

and both arc complctcly different- Further Section 66E(b) refers thc

Since. thcre is rro rcquircment to

and thcrc is only rcquircmcnt to o

th r:re is no lequircment to obl:ain

btain Occu

completion

pancy certirticate. In state of

pancy Certilicate from GHMC.

certificate from any authority

Telalgala,

obtain completion certilicate from ttregovemment 
. 
or any etuthority,

CharLered Enginccr rvho rs a profcs

App

siorud capable of issuing such certificate

ellant have. obtained the sarne from a

thc confirmation of d.cmand by the impugned order is not correct and

co

o

thc samc nccds to bc droppcd
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.l{o Servicg !q;-qa. sale_([qenr-fi nishedllal
I 9. Appellant submits ltom thc findings oI the impugned order; it is clear that theadjudicating authority itsell has aclmitted that there are two agreements outof whiclr one is taxable and the other being not liable tr

the t.ansrer o[ immovable properry. r_rowever, ,n" ;;t: 
-]#rjH:

con firming the dematncl has considered the same.

20. In this rcgard, Rppcllant submits that thi sale of semi_finishcd flat istrq.nsfer of lmmalrable propertu l.,/hich is not lealable to sen lce tdx; Intlle plesent case, U1e agreement of sale deed is entered for sale,/register ofsemi-frnished Eat whictr i.s an rmmovable property. Accordingly, the anountreccivcd for sale of scmi_linished flat is not liable to seryice tax. On t:he basisof sa-mc, Appcllant submits Urat the confirmatioD of demand by the impugned
ordcr is not sustainable arrd requies to be set aside.

21. Appellanl furLhcr submits that there is no service tax levy on sa-le of seDi-
finished flat as the samc was excluded from the delinition of.service, u/s.
Section 658(44) o[ Firlancc Act, 1994 ("Transfer of title in goods or immovable
propcrty, by way ol'salc").

22- Appclla..t submits ttlat tr:c impugned order vide para 16.6 and vide para 23
statcd that

16.6 In thn iLstant ca-se the assessees are .pdgtng 
VAT, herlce tlere appea.rs to

be a transfer of propertg inuolued tn the executbn of uork Fur*Ler the contrad
utas Jor tlrc purpose. of construction of amprex, u.thhh b a decrared seratce. so,
the worlc und.er ta,ken by the assessees appear to satisfy the d.ef.nition'speciJled. at secfion 658 (s4 1 ol Finance Act, 1 gg4 and th.e same can be termed
as 'Works Conlrq.c! seruicen

23 . I'he rloticee took tlle q.rgun Lent that they are not liable lor pay Seraice taj. on
those fbts sold alter coitptdtion certificate as per Section 66tr;(b) of Finance Act
1994 and that alter deduction of the same, theg haue paid. tle tax @ 40 %
abatenletat 6n the remainirLg anloutLts re@iued. towards agreement for
constructio^ Luith customers. 'r'Lti.s is undisputedrg a transaction inuoluing
(execution of Luorks cor:trc.c{. and accordingly Section 66 E (h) of Finonce Act,
1994 ("seruice portton in the execution of a uorlcs contract,)



2A(ii) of the Sc:rutce 'l,ox (Determination ar it_t..^t - ,

Ieglal prctuisiorts in ,is tnslant 
":::.':" 

of vatue) tlules' 2006 are tlv releuant

23. I,. this r-cgarcl, Appcllart submits that the fmc]iug of the .inlpugned orcler isnot at all col:[cct ir] as n

certilicate bccomes 
",-. 

,i'::: :: 
t].e sale of flats after receipt of compleLion

worl(s contracL O"nn,,rrna-ounbre 
property a11d will go out of thc purview o[

thc samc is not a works. 
under Section 658(54) of Financc Act, I994. once

. ta.\ on thc sa_le or r,r._ou"o.r.."L 
service,- there is no liability io ,u, ""i"r""

order needs to be scr o.,r::," 
Orop"r". Hcncc, fl:e finding of the iarpugned

24- Appellirnt frrrLhcr subrnits 'that 
value of .agreemenl 

o[ sa]e, consists of twopa.rts namely .r-rndividcd portion of land, ancl t"minUsUea flaL The semi_finished flat represents thr
or nat by th" p,u"p""ti,J..,*.:::';1'il::y*::",ilT: rJI:
entering .AOS, is.nothing but work done fo. 

".ff ^" ,n"." is no serviceprovidcr and rcccivcr. lt is
thc scll.-scrvicc :rncl lurth 

soltlsd law that there is no levy of service tax on

contract and any worri oo,"t 
to o" a works contTact' there should be a

bought into thc rcalm ,r, *,n" 
onut to entering of sucfu 6ptt1tu"1s cannot be

fl-rc foltowing: 
irks conlract' In this regard reliance is placed on

a. Apcx court judgmcnt in Larsen and .loubro Limited v. State ofI(arnaral(a 
- 20 l4 (303) E.L.T. 3 (S.C.): '.-IJS. It mag, howeuer, bec d

lo et

a

7

co u

to
wo

e

addition nTade to lhe good.s transfered.
into uith the lat purchaser can onlg be
State ()<tuentment. "

The value
a|ter tlle agreement ts entered.
rnade cltargeable to tdx bA the

t

b.
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wherein it was held that ,,
1 1. 'l'h.e secorud questron rb the nature of thecontract on uthiclL seruice tosc. is proposed to be charged.- The SC.IV itselfstates that the plots along u_tith semi-finbhed build.ings utere sold to thebugers und.er the sale agreemeftt, l,hereaJi;er, a separate agreement u)asentered int<t with thc indtvidual home outners Jor urnpletion of thebuildiig/ structure as per the agreemetxt. th<tre ts no



agreement Jor cbntptetton oJ the entire comp[ex but there are a number oJ_
dgreements wtth each indiuidual house owruer for completiotL of their
building. ltt o ter words, the indiuiduat house owner is engaging the
appellant for construction of the complex for his personal use as
residerce. l'tae explanation to Section 65 (gla) categoricaLlg states that
persotTat use ittcfud,e.s permitting the comptex for use o.s resid.ence bg
another person on rent or uithnut consi.deration ThereJore, it does not
ntat'ter uthether the indiuiiTual bituer uses the Jtat hi:nseif or rents it out.
I'herc ts notlting on record. to establbh *ut thz indiuiduaj bu4erc do not
Iall under ttv aJoresoid exg anatiort For thb reason, u.te jnd. no seruice
tax Ls chorgeabLe [rom the qppellant on the agreembnts entered into bg
theri uith indiutduat bugerc Jor completion ofthctr bu dings as hrrs.been
dlegerr in rhe scv. con-seqtenflg, the demand need.s to be set asid.e and.
ue do so. Arcordingtg, the demand.s Jor interest and. imposttion oJ
penalties abo need to be set osi.de"

c' cHD Developers Ltd vs state of Haryana and others, 20rs -TIoLls2r-
HC - P&H-VAT whereia it was held that r4S- In uietu of the aboue,
essenliaLlq, the Dalue of immouable propertg and. ang other thing done
prior lo the date of entertng of the agreement of sale ts to be excluded.
Jiom tlu'. agreement uctrue. '!'he uarue of goods ir a. uorks controct in tLe
ca^se ofu deueroper etc- on th.e bq-sis of ,thich vAT'ts reuied Luourd be the
uafue or th.e qoods or' th.e tim.e of hcorporqti.on in the works euen u)h,re
propadg in goods passes later. F\tnher, VA,t, b to be dtrected. on tlle
uaLue of the goods at the time of itlcorporation and. it should not purport
to tox the trarLsfer of immouable propertg ."

25. Appellalt furthcr submits that to be covered under the definition. of works
contract, onc oF thc vital conditions is that there shoutd be transfer of
propcrty in goods lcviablc for sales tax/VAT- Undisputedly sale of undivided.
portio' of rafld along with semi-finished flat is not crrargeable to vAT as
there is no transfcr of property in goods is i.volved and it is mere sare of
irnmovablc propcrty (samc was sup.portcd by above cited judgmcnts also).
thcrcfore, said salc .cannot be considercd as works contract and
consequently no service tax is liable to be paid. All the goods till the
prospective customer becomes owner (i.e. upto entering of Agreement of
sa.lcJ has bccn sclf-consumed and not traasferrcd to alybody. Furtl-rer goods,

being uscd in tllc construction of semi-frrished flat,

o
C,BAD
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. l.:r:r.:n (:onvcrl.oal iI] Lo

goods thcrcforo .n" ,,a'tt'-n"tto'" 
property which cannoI bc consiclcrcd as

t,r rhc cxc cu rio. 
", ^_::"']J":: 

:,Tr:H; i::..::::s 
co,ltracr ; "; ;

26. Appe llant submits tl.rr

towards salc decd is n 
oncc it is concludecl that the amount received

rax. rhcrcrorc, u.,",_0, *'" 
jll,oj:. T:;:iI JT 

"short 

par.menr 
", *-,""

- 27. AppcltaAt submits tha
nndinsthat.,n"",,"n,r'*I'i^I!IffL!',lii;:^:::^::;"j,:fl 

:,.'in contrquetzrton <tJ- RuLe 2A(ii) ofthe Seruice 1,ox plutui inotion ,7 Value) Rules,_ 2006 stnce the AppelLant d.icl not fnclude the ucllue-i r* 
^^O 

as part of thetotal anl.ount charged for the worlcs contract whitJ au . .

. ua[ue.. amulng at the taxable

28. In ttris rcgard, Appcllant subrnits rh.r +L- j:-r:
not at a' correcl in 

"" , 
"ob-r,a that the finding of the impugned order is

thcva.ruarion,o"r*ooJ,lJolo:LltffiH;T;::H:T,::"fi 
,::of salc decd values in the

bc sct asidc. 
taJ<able values is not coEect artd the same needs to

29. Appcltanl furthcr submits that n.^^ rr.- ^^r^ r
semi-rnishcd r., ,, o,_"?I"J::T""Ij::: I. rlr]lj'i*iibalancc construc[ion,,.
asre em en r o n whi ch 

"", :::.",:: : "::. :Ji.:T:T-JJ; 
; n:T":l:rcga.d, Appclla,t submits that the agreement cntered wit-h customerinvr:lvcs only transfcr of proper-ty in goods along with services and does notinvolvc transfcr of land as the saro ,,,"- -r--^, .

by cntcring ,"* J;;;:I_T" ;:"T"r:'Ji:I:ffi,"lff; il::is no rcquircmcnt to include the value of lald while calculating the service

l*: 
,1"""., rhc finding ot.the impugned order that the value ofland shall beincludcd for Lhc purposc of va.luation is not correct and the sar:ne needs to besct asidc.

:Li;:.:t1"J,:."i.-:TlJ:.,';:^"'Il"- [9i.1"" tund, Erectricity depos*, q,ater
.taxable value, .. rre trot liable - hence shalt noi t" l..roa"J-in
30. Appcttant furthcr submits that the ad.judic

thc dcmand vidc pElra 32 statcd as follows
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"32. I Jntd that ,fte cssesse e ha.s refened. to ,Jonta-rable 
receipts,, tn hisuorEshcet uhiclt he clains ha.s to be d"educted. whife determinbg thet@cable ualue. /n his submissio ns, he contend.s that VAT, registrationcharges, Stamp dutg, etectricitg charges are to be deducted. I frnd, that thenotice itsetf has not tal@n

q,anriJicaltonotto*oau-,,{I'rff:.;ff 
t;":""X-;::;::;::_::

bettueen the Department and the assessee. As regards other ,,non taxable
rbcetpLs" os ctqined bg ihe Appeltant, he ho"s not proutded 

""0 
Or*^).*

ex@pt Llrc utorlcsheeL Without ang other material facts on reard, I am not in
a po.srtion to examine the nature of th.e s-upposed. ran taxable recetpts. ThE

. onus * on the Appeuant to itroui.d.e supporttw documents to substantiaie his
contentiotT.thnL ttrcse are not to be taken into consideration for d.etermining
lhe tuLi<tbb ualuc:. .l,heg 

haue failed lo do so, Here,.! z1ust poiilt out that
under Rule 2A(ii), total amount charged. for the uork contr@ct is to be taken
Ior abatemerlt and "total amount" h.qs been defi.ned under the said rules asnsum total of thc grcss amouftt charged. hr th.e uorks contrad aad *Le lairmarket uarue of au go<tds and seruices supptied in or tn reration to the
exeatLion o/ utorlc cor*ract, uthether or not supplied. und,er the sa'7!e c{)tltr(Ict
or anu other caltract a.fter deducting
i) tlvl umorrnt iharg\d. for such goods or serubes, tJ ang
ii) the uolLLe added tax or sales tcx, if ang leuied. thereon,

31. Appellar.nt sqt)mits that Lhe {inding of the impugned order that the Appellant
has not sutrmir.tcd any documents is not at all correct in as much as t]re
adjudicating au.thority has not asked. for such documents. If the documents
are not availablc, thc dcpartrnent has the liberty to request the docr,tBents
instcad of conhrming thc demand.. ln the inskmt case, no such request is
made by thc adjudicating authority. It is settled law that tl"e department
carlrot confirm thc dcmand by merely stating that the documents are not
Submitted.- I{ence, the impugned order to that extdnt needs to bc set aside.

32. Appctlant iubrnits that tlr'c amounts classified as non-taxable .receipts

i[cludcs clcctricity charges, corpus fund etc.. Appellant.submits.that these
receipts towards

a. Corpus fund which is collected & totally kcpt in scparatc bank account
and transl'errcd to society/ association once of

.i,
.P

:

s forme

o
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