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I2 AMOUNT PAYABLE UNDER RULE 6 (3) OF THE CENVAT CREDIT RULES, 2004 —I
Nsc:_ Quarter Apr-Jun Jul-Sept
I 2.1 | Value of exempted goods cleared ] 0
1 2.2 Value of exempted services pmy!ded 0 0
1 2.3 |Amount pald under Rule 6(3) of CENVAT Credit 0
*= | Rules, 2004, by debiting CENVAT Credit account o
12.4 Amount paid under Rule 6(3) of CENVAT Credit 0
**| Rules, 2004, by cash = g 22 -0
E Total amount pald uader Rule 6(3) of CENVAT .
I 2.5 | Credit Rules, 2004 0 (1]
I2.5 =123 +12.4
I3 CENVAT CREDIT TAKEN AND U'I‘ILISED_
I 3.1 DETAILS OF CFNVAT CREDIT OF SERVICE TAX AND CENTRAL EXCISE DUTY TAKEN AND UTILIZATION THEREOF- =
4 s No. Details of Credit : Apr-Jun Jul-Sept
I3.1.1 |Opening Balance a o
I 3.1.2 | Credit taken
I 3.1.2.1}on Inputs a 0
I 3.1.2.2{ on capital goods 0 0
I3.1.2,3| on input services received directly 0 0
I 3.1.2.4] as recelved from Input Service Distributor 0 0
I 3.1.2.5| from Inter unit transfer by a LTU 0 0
any other credit taken, i}
I 3.1.2.6] (please specify) : '] (1]
TOTAL CREDIT TAKEN * ;
I3127|13.1.27=(13.1.2.1 413.1.2.2 + 13.1.2.3 + I 3.1.2.4 a a
+13.1.2.5 + I3.1.2.6)
I 3.1.3 |Credit Utilised
X 3.1.3.1| for payment of Service Tax 1] 0
I 3.1.3.2| for payment of Education Cess on taxable services 0 0
13.1.3.3 for payment af Secondary And Higher Education Cess on taxable services 0 °
I 3.1.3.4| for payment of excise or any other duty 0 o
I 3.1.3.5| towards clearance of Input goods and capital goods removed as such or 0 0
after use i
I 3.1.3.6| towards.Inter unit transfer to LTU 0 0
1r3.1.3.7 for Payment of amount under Rule 6(3) of the Cenvat Credit Rules, 2004 0 o
for any other .
I 3.1.3.8| payments/adjustments/reversal, 0 o
(please specify)
TOTAL CREDIT UTILISED
13.1.3.9/13.1.3.9=(13.L.3.1 + 13.1.3.2 + T 3.1.3.3 + I 3.1.3.4 o 0
+13.1.35+13.1,3.6 +13,1.3.7 +13.1.3.8 )
13.1.4 Closing Balance of CENVAT credit 0 o
St r3.1.4={(r3.1.1 +13.1.2.7)- 3.1.3.9}
I 3.2 DETAILS OF CENVAT Ci-{EDI'T OF EDUCATION CESS TAKEN AND UTILISATION THEREOF-
Sl No. Detalls of Credit Apr-Jun Jul-Sept
I 3.2.1 |Opening Balance of Education Cess 1] 0
I 3.2.2 |Credit of Education Cess taken
I 3.2.2.1)on Inputs 0 0
I 3.2.2.2|an capital goods o 1]
I 3.2.2.3|on Input services received directly o 0
I 3.2.2.4| as received from Input Service Distributor 0 []
I 3.2.2.5( from Inter unit transfer by a LTU 0
I 3.2.2.6( for any other credit taken, 0
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(please specify) |
Total credit of Education Cess taken
13.2.2.7|13.2.2.7 = (13.221+13.2.22+1 3.2.2.3 +13.2.2.4

hllps:.v’hvww.aces.gov.inISTASEqujspIreUgets{3v4details.da?lype=Iasl&peﬁodCovered=0420 17

0
+13.225+71 3.2.2.6)
13.2.3 |Credit of Education Cess Utilised
I3.2.3.1/for payment of Education Cess on goods & services 0
13.2.3.2 towards payment of Education Cess on dearance of input goods and
""" capital gabdds removed as such or after use * ¢
I 3.2.3.3] towards inter unit transfer to LTU 0
for any other ——
13.2.34 payments/adjustmentsfreversal , 0
{please specify) 2 5
I 3.2.3.5| Total credit of Education Cess utilised . 0
" T Ir3.2.3.5=(13.2.3.1 $13.2.3.2 +13.2.3.3+$13.2.3.4)
13.2.4 |Closing Balance of Education Cess o
1324 = {{r3z2i1+1 3.2.2.7)-13.2.3.5}
I 3.3 DETAILS OF CENVAT CREDIT OF SECONDARY AND HIGHER EDUCATION CESS (SHEC) TAKEN & UTILIZATION THEREOF-
. Sl Ne. |- + . Details of Cradit - Apr-Jun Jul-Sept
I3.3.1 |Opening Balance of SHEC 0
I 3.3.2 | Credit of SHEC Cess taken
£ ' I3.3.2.1 on Inputs 0
I 3.3.2.2{ on capital goods 0
1 3.3.2.3{on Input services received directly 0
I 3.3.2.4| as received from Input Service Distributor [
I 3.3.2.5| from Inter unit transfer_by aliy ]
any other credit taken,
I3.3.2.5 lease speci 0
Tatal credit of SHEC taken
I3.3..7(13.3.2.7 = ( 13.3.2.1 + 13.3.2.2 +13.3.2.3 1]
+13.3.2.4 +13.3.2.5 + 13,3.2.5)
I 3.3.3|Credit of SHEC Utjlised
I 3.3.3.1)for payment of SHEC on goods & services 0
I 3.3.3,2| towards payment of SHEC on dearance of input goods and capital goods 0
T “|removed as such or after use
I 3.3.3.3( towards Inter unit transfer to LTU 0
for any ather
1 3.3.3.4 payments/adjustments/reversal . 0
(please speci|
I 3.3.3.5| Total credit of SHEC utilised °
TTlrasas = (13.3.3.1413.3.3.241 3.3.3.3 +13.3.3.4)
Clasing Balance of SHEC
1334 |1334=0(23314133.27)-1 3335} 0
I3,4 DETAILS OF CENVAT CREDIT OF KRISHI KALYAN CESS TAKEN & UTILISATION THEREOF am
Sl No. Details of Credit Apr-Jun Jul-Sept
I 3.4.1 |Opening Balance af Krishi Kalyan Cess 0
I3.4.2 |Credit of Krishl Kalyan Cess taken
I3.4.2.1/0n Input services received directly 0
I 3.4.2.2| as received from Input Service Distributor 1]
I 3.4.2.3] Any other credit taken (please specify) 0
Total credit of Krishi Kalyan Cess taken 13.4.2.4=
LA (13.4.2.1413.4.2. 2413 4 2.3 o
I3.4.3 |Credit of Krishi Kalyan Cess utilised
I 3.4.3.1| for payment of Krishi Kalyan Cess on services 0
for any other payments/adjustments/
I3.4.3.2 reversal (please specify) 0
1 3.4.3.3| Total credit of Krishi Kalyan Cess utilised 13.4.3,3= (l3.4.3.1+13.4.3.2} ]
I3.4.4 | Closing Balance of Krishl Kalyan Cess 13.4.4={(l].4.l+[3.4.2.4)—
nX /]
13.4.3.3}
PART - K SELF ASSEESSMENT MEMORANDUM
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(a) I/We declare that the above particulars
and are correctly stated.

are in accordance with the records and books maintained by me/us Yes

(b) I/We have assessed and paid the Servic
the provisions of the Finance Act, 1994 and

e tax and/or availed and distributed CENVAT credit correctly as per Yes
the Rules made thereunder.

leviable thereon..

(<) I/We have paid duty within the specified time limit and in case of delay, I/We have deposited the interest Yes

(d) I/We have filed this Return within the s, i
amount towards late filing as prescribed un
(e) I have been authorised as a persan to file the return on the behalf of

pecified time limit and in case of delay, I/We have deposited the ¥
der Rule 7C of ST Rules £8

Service Provider/Service Recéiver/

Yes

Input Service Distributor, as the case may be

Name |soham modi

S Place hyderabad .

Date |13/02/2018

Revised Date

PART - L If tha return has been prepared by Service Tax Raturn Pre|

parer or Certified Facilitation Center( hereinafter referred to as

"STRP/CFC'), furnish further details as below
- (a 3 Identification No. of STRP/CFC -

(b))

Name of STRP/CFC

ACES Applicatlon Processing Time : <3 Second

X Close ] Print |

© Copyright Information 2007
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ERa) HBA5 VOIS 78y ¥HHSE 50 SO0H0 (09 35 1)
73 @08, GST HIS: LB Ao 86, 205625, EoerS, DS-500004
I T DA I (o) ATqea &1 pRarey
OFFICE OF THE COMMISSIONER OF CUSTOMS & CENTRAL TAX (APPEALS-II)

HIaTad, PG AYAS HIA7" Floor, Kendriya Shulk Bhavan,
; ¢ - 500 004
opp. L.B.Stadium, Basheerbagh. Hyderabad-500 004
Tel No. 040- {.Fax No.040--

Srfere: Appeal No.13/2022(SC)ST //%Zolf
OIA No. HYD-SVTAX-SC-AP2-060-4042-23-ST  Dt. 29.11.2022
DIN: 20221156DN000000EBBE

S(UITSTER: ORDER-IN-APPEAL
SRIBRAT: XY, . awre, S, YT [ T HEaa B (3rdier)

Passed by Shri P.Devaraj, Commissioner, Customs & Central Tax (Appeals)

UXdTd] PREAMBLE

1 enﬁmaﬁ%maﬁﬁw%wmﬁﬁﬂma?aﬁwg
W ﬂ?:ﬁ'\_rﬂ?ﬁ'al This copy is granted free of cost for the private use of the person to whom

2 T W ARURRI 59 o3 ST 2 6 & AR SRR, 1000 2
w%@ﬂavmw.m%ﬁwga%ﬁm,
RYA T, §eREE A SIE SITYRAT SR Hiae SHRA ¢ ),
W,W,W-SOOOM %mmmmm?lAny assessee

aggrieved by this order may file an appeal under Section 86 of the Finance Act, 1994 to the Customs,
Excise & Service Tax Appellate Tribunal, Regional Bench 1st Floor, HMWSSB Building (Rear Portion),
Khairatabad, Hyderabad, T.S.-500004.

2.(1:)@Hﬂ‘ﬁ'ﬁaﬁ\mwB{Uﬁﬁﬁ,wwﬁmﬂastﬂﬁﬂ%ﬁ@mi)@m, YIRT
ssaﬂw.w(syﬁmuﬁfanéwmﬂﬁ‘méa@aumaﬁm, ST
gmmmmm@@mw@wm@mmm

appeal against the decision or order referred to in sub-section (5) of section 85, the appellant has to
deposit ten per cent of the tax, in case where tax or tax and penalty are in dispute, or penalty, where such
penalty is in dispute, in pursuance of the decision or order appealed against: Section 35F of the Act is
applicable to service tax case by virtue of Section 83 of FA, 1994,

3. BY YR (1) [matrﬂm(z)matrﬂm(zmﬁaiﬁmqﬁ[ammﬂaa&r
arr&w%a@quarrﬂaﬁmﬁm@%ﬁ#ﬁmﬁﬁmwmaﬁ
mﬁ@ﬁ%ﬂmaﬁqﬁﬁﬁﬂﬂwﬁtﬂeﬂgﬁﬁma@aﬁﬁaﬁmﬁ%mq
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W@ﬁﬁ&ﬁ?ﬂﬁﬁﬁﬁﬁfﬁﬁ%ﬁf@ﬁ&ﬂ@&ﬁﬂaﬂw
WW@‘TW(W@WWWW) The appeal,

as referred to in Para 2 above, should be filed ih S.T.5/S.T.-7 proforma in quadruplicate; within three/ffour °
months from the date on which the order sought to be appealed against was communicated to the party
/Deptt.,preferring the appeal and should be accompanied by four copies each (of which one should be a
certified copy), of the order appealed against and the Order-in-Original which gave rise to the appeal.

5. U P HIY XA D SHUN 99 D WgTID TSI D YRy § ofg]
Rﬁuﬁaﬂuﬁréwa}ﬁﬁﬁiﬁmﬁﬁﬁaﬁwﬁmﬁ@w
FGIHR T SIS WO o1 A6 R SR @Y URT 66 B AT
aﬁﬁaﬂzw@wwwtﬁwﬁﬁmm}qw

| The appeal should also be accompanied by a crossed bank draft drawn in favour of
the Assistant Reglstrar of the Tribunal, drawn on a branch of any nominatgd public séctor bank at the |
place where the Tribunal is situated, ewdencmg payment of fee prescribed in Section 86 of the Act. The

fees payable are as under:-

(@) ST wTe W srdter Haufy g1 SF Are # W T a1 B SR qure
FUT SR ot P IAUIE Yo AURPRT GaRT TITT 74T <8 T Uid dra
maﬂ@rms’ﬁﬁ, gt[fr TD BYIIR; (a) where the amount of service tax and interest demanded

and penalty levied by any Central Excise Officer in the case to which the appeal relates is five lakh
rupees or less, one thousand rupees;

@ Sy wreret F ardter wamufa 81 S e # 7 14T a1 Y 3R U
AUTHRA it DG IAUIG Y@ SUFPRT qERT T 4T €8 YU Ui g
< eruftp, AT TUA TIT ORI | B, B A1, T YT FHR;

(b) where the amount of service tax and interest demanded and penalty levied by any Central
Excise Officer in the case to which the appeal relates is more than five lakh rupees but not exceeding

fifty lakh rupees, five thousand rupees;

@ SRy AT & Srdier et g 99w # 7RI T Har 9 SR U
aur BRA Wt DT SqUE XA SUFPRT GaRT T T S, 30 =N
mﬁaﬂ%ﬁa’f.g@ﬁﬁﬁﬂ.

(c) where the amount of service tax and interest demanded and penalty levied by any Central
Excise Officer in the case to which the appeal relates is more than fifty lakh rupees, ten thousand

rupees:

5y I BT URT 86 PT ST YRT (4) D R FATE T A SATIAATAT P ST
@ 99y fr?ﬁi SINED a'q =|—Eﬁ %l No fee is payable in respect of the Memorandum of Cross

Objections referred to in Sub-Section (4) of Section 86 ibid.

6. Srdicy exfgea @ GHSY R ¢ T W STAGTUR & HIY: Every

application made before the Appellate Tribunal:

@) 5 P T B it rfid a1 T F GURA P Qa1 BT o
RS @ aft 3Tde Udy; a1

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

@) BRI rdie a1 = S T IR B B WY TP WrY 30T Ui H
Gal Wsﬁm@’f&l (b) for restoration of an appeal or an application, shall be accompanied by
a fee of five hundred rupees:

6() 59 IT URT P ST ST GIRT TR I Y 3ATdeH & HiHel d Big
Wéﬂ%"f%l No fee is payable in case of an application filed by Commissioner this sub-

section.

BGE JqUIG Fe@ S SR 1044 SIR DHGRT BaTG L@ aHIGdl,

OlA No.HYD-SVTAX-SC-AP2-060-2022-23-ST  DT. 20.11.2022
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M/s. Modi & Modi Constructions,
5-4-187/3 & 4, 2™ floor, Appeliant
Soham Mansion, M.G. Road, 3

Secunderabad - 500 003

The Assistant Commissioner of Central Tax,
Secunderabad GST Division,
Secunderabad

zoozam?ﬂmw,é‘qqﬂqmwwaﬁmwarﬁfﬂuaﬁmaa
(R TRATTR, 1982ﬂmﬁfm&ﬁ?mﬁﬁﬂﬁmﬁﬂﬁ?ﬁ?ﬁﬁ
B arat 'C[Tla'?-ﬂ:ﬁ' =2 R 1K Yar Gmﬁ"f HRIT ST %l Attention is invited to the

provisions governing these and other related matters, contained in the Central Excise Act, 1944 and
Central Excise Rules, 2002 and the Customs, Excise and Service Tax Appellate Tribunal (Procedure)
Rules, 1982. i

Respondent

These proceé.dings arise out of an appeal filed by M/s-_ Modi & Modi
Constructions, 5-4-187/3 & 4, 2™ floor, Soham Mansion, M.G. Road, Secunderabad -
500 003 (hereinafter referred to as “appellants”) against Order-in-Ori‘ginal No. 09/2021-
22 (S.Tax-Adjn.) dated 23.12.2021 (hereinafter referred as “impugned order”) passed by
the Assistant Commissioner of Central Tax, Secunderabad GST Division,

Secunderabad (hereinafter referred to as “respondent”),

2. The appellants are registered with Service Tax Department vide Registration No.
AAKFM7214NST001 for payment of service tax under the categories of "works contract
s.ervice" and “construction of residential complex service". The appellants entered into
(i) sale deed for sale of undivided portion of land together with semi-finished portion of
the villa and (i) agreemant for construction with their customers. On execution of the
sale deed the right in a property gets transferred to the customer and hence the
construction service rendered by the appellants thereafter to their customers under
agreement for construction is taxable under service tax law as there exists service
provider and service receiver relationship between them. As transfer of property in
goods in execution of the said construction agreement is involved. it appeared that the
services rendered by the appellants after execution of the sale deed against
agreements of construction to each of their customers to whom the land was already
sold are taxable under “works contract service”. Accordingly, the following show cause

notices were issued to the appellants:

SiLNo. "SCN CR Nz, and date Period Amount.of- QIO No. & date
service tax - :
proposed to be

OIA No.HYD-SVTAX-SC-AP2-080-2022-23-ST DT. 29.11.2022
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demanded
A HQPOR No.34/2010- . 2009 6,04,187/- 45/2010-ST
Adjn.(ST) dated 12.04.2020 dt.29.10.2020
(confirmed)
2 OR No.59/2011-Adjn(ST) 2010 12,06,447/- 48/2012-
Gr.X dt.23.04.2011 Adjn(ST)ADC
dt.31.08.2012
(confirmed)
3 OR No.53/2012-Adjn (ADC) 2011 27,61,048/- Pending
dt.24.04.2012 adjudication
4 OR No.8112013— °01!2b12 to 11,87,407/- ; Pending
Adjn.(ST)(ADC) 06/2012 adjudication
dt.02.12.2013
b OR No.109/2014- 07/2012 to 38,35,321/- . Pending
Adjn(ST)ADC dt.24.09.2014 03/2014 : adjudication
6 OR No.25/2016- 04/2014 to 6,30,349/- Pending
Adjn(ST)(JC) dt.18.04.2016 03/2015 adjudication

As per the information furnished by the appellants vide their letter dated 15.02.2018, it
was observed that the appellants had rendered taxable services under the category of
“works contract” service during the period April 2015 to June 2017. The appellants had
rendered services for a taxable value of Rs.7,50,49,757/-. After deduction of VAT of
Rs.40,12,405/-, the taxable value worked out to Rs.7,10,37,352/- and service tax
" payable thereon worked out to Rs.42,07,651/-. The appellants were, therefore, issued a
show cause notice proposing demand of service tax of Rs.42,07,651/- under “works
contract service” for the period April 2015 to June 2017 in terms of Section 73(1) of the
Finance Act, 1994 along with interest payable thereon under Section 75 ibid. The show
cause notice also proposed to impose penalty on the appellants under Section 76 and
77 of the Finance Act, 1994 for contravention of rules and provisions of the Finance Act,

1954.

B The respondent, after following due process of law, passed the impugned order
confirming demand of service tax of Rs.42,07,651/- as proposed in the notice along with
interest payable thereon. Further, the respondent imposed a penalty of Rs.4,20,765/-
and Rs.10,000/- under Sections 76 and 77 respectively of the Finance Act, 1994.

4, Having been aggrieved by the impugned order, the appellants filed the present
appeal. Personal hearing in this case was held on 11.10.2022. The learned Chartered
Accountant representing the appellant appeared for personal hearing and stated that

they have constructed based on agreement which was entered prior to 01.01.2013 and
completion certificate need not be obtained. They have obtained the completion

certificate from CA. Hence, there is no service tax liability.

OIA No.HYD-SVTAX-SC-AP2-060-2022-23-ST DT, 29.11.2022
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Discussion & Findings:

5. .1 have gone through the facts of the case, the appeal memorandum-and the
submissions made by the appellants during personal hearing held in the case. The
appellants entered into sale deeds for sale of undivided portion of land together with
semi-finished portion of the villa and agreement of construction with their customers. As
seen from Annexure to the show cause notice issued to the appellants for the period
2015-16 to 2017-18 (upto June 2017) the appellants received gross receipts of
Rs.7,50,49, 7571- and paid an amount of Rs. 40,12,405/- towards VAT. Hence, net
taxable value for the said period is worked out to be Rs. 7,10,37,352/- and service tax
payable thereon under works contract service s worked out to be Rs.42,07,651/-.
Accordingly, the show cause notice issued to the appellants proposed to demand of
service tax of Rs.42,07,651/- along with interest -and -imposition of penalty on the
appellants under the provisions of the Finance Act, 1944. The appellants, having been
aggrieved by the impugned order confirming the proposals made in the show cause

notice, filed the present appeal.

6. The appellants submitted that they are engaged in sale of residential villas to
prospective buyers during and after construction. The appellants detailed nature of

transactions undertaken by them as under:

(i) Sale of villas after receipt of Completion Certificate without any agreement of
construction: In these transactions, sale deed was executed for the. entire sale
consideration without entering into any construction agreement. The appellants
have not paid any service tax on these fransactions on the ground that the villas

sold after completion certificate are not leviable to service tax.

(i) Sale of villas after receipt of Completion Certificate, with agreement of
construction: In these cases, the appellants sold the villas by entering into sale
deed but at request of the customers for making extensive changes to the villas,

they entered into agreements of construction to make changes. In most of these

cases, sale deed is executed for the entire sale consideration and in some cases
sale deed is executed for semi-finished construction along with an agreement of
construction. The appellants have not paid any service tax on sale deed value
and paid service tax only on amounts received towards construction agreements
on the ground that villas sold after Completion Certificate are not leviable to

service tax.

0OlA No.HYD-SVTAX~SC-AP2—060-2022-23-ST DT. 29.11.2022
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(i) Sale of Villas before receipt of Completion Certificate: In these transactions,

the appe‘llants executed sale deed for semi-finished villas along with an
agreement for construction. Sale deed is registered and appropriate ‘Stamp Duty’
was discharged on the same. The appellants discharged service tax on

agreement of construction value after availing deduction towards sale deed value

and non-taxable receipts.

1 The appellants contended that the issuance of show cause notice and the
impugned order were without authority of law on the ground that provisions of the
Finance Act, 1994 which authorises levy and collection of servicg' tax were repealed in
terms of Section 19 of Constitution (one hundred and first amendment) Act, 2016 read
with Section 173 of the CGST Act, 2017. It is the case of the appellants that Section
174 of the CGST Act, 2017 only saves the proceedings already instituted before the
enactment of the CGST Act, 2017 whereas issuance of the impugned notice and order
was initiated after 01.07.2017 and therefore, the present proceedings do not sustain. |
do not find merit in the said contention of the appellants. As per sub-section (2) of
Section 174 of the CGST Act, 2017, the amendment of the Finance Act, 1994 to the \
extent mentioned in the sub-section (1) or section 173 shall not, inter alia, affect any
investigation, inquiry, verification (including “scrutiny and audit), assessment
proceedings, adjudication and any other legal proceedings or recovery of arrears or
remedy in respect of any such duty, tax, surcharge, penalty, fine, interest, right,
privilege, obligation, liability, forfeiture or punishment and any such investigation,
inquiry, verification (including scrutiny and audit), assessment proceedings, adjudication
and other legal proceedings or recovery of arrears or remedy may be instituted, \
continued or enforced, and any such tax, surcharge, penalty, fine, interest, forfeiture or
punishment may be levied or imposed as if these Acts had not been so amended or

_repealed. Hence, | reject the appellant's contention in this regard.

8. The appellants contended that the impugned show cause notice stated that the
services rendered after execution of sale deed against agreement of construction are
taxable and it never proposed to demand service tax on sale deed values. They argued
that the show cause notice on one hand stated that the'appellénts are liable to pay
service only on the construction services rendered by them post execution of sale deed
and on other hand for quantifying the taxable value, it has considered the entire
receipts. Thus, the appellants argued that the impugned order has travelled beyond
scope of the show cause notice. Although the show cause notice issued to the
appellants stated that on execution of sale deed, right in a property gets transferred to
customer and the construction service rendered by the appellants thereafter to their

customers under agreement of construction is taxable, nowhere it is stated that the sale |
deed value shall not form part of the taxable value. While computing the taxable value |

of the service provided by the appellants, the show cause notice has rightly considered }

QIA No.HYD-SWAX-SC-AP2-060-2022-23-8T DT.29.11.2022
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sale deed value as part of taxable value in conformity with provisions of the law. In
terms of Section 66E(b) of the Finance Act, 1994, construction of a complex, building,
civil structure or a part thereof, including a complex or building intended for sale to a
buyer, wholly or partly, except where the entire consideration is received after issuaﬁce
of completion-certificate by the competent authority is a declared service. Therefore, in
all cases where consideration in respect of any complex, building or structure is
received before issuance of a completion certificate by the Competent Authority, the
construction activity undertaken for construction of such complex or building is deemed
to be a taxable service in terms of provisions of Section 66E(b) ibid and the service
provider is liable to pay service tax even on sale value of the complex or building.
Therefore, .in the instant case, the consideration received by-the appellants on the sefmi-
finished villas sold before issuance of completion certificate by the Competent Authority
does form part of taxable value for the purpose of working out their tax liability. I,
therefore, hold that the impugned order has not travelled beyond scope of the notice as
sought to be projected by the appellants and | reject their contention in this regard.

9. The appellants contended that the respondent has not at all made an attempt to
understand the transaction undertaken by them and the scope of different agreements
entered with the customers; that without verifying the scope of agreements the
impugned order has simply confirmed the demand by extracting various definitions of
Finance Act, 1994 without giving any reason as to why the amounts received by the
appellants are taxable. But, as seen from the impugned order, the respondent has
given detailed findings in this regard.  As held by the respondent in the impugned
order, the activity undertaken by the appellants is a declared service in terrﬁs of Section
B6E(b) of the Finance Act, 1994 as they received consideration in respect of the villas
constructed before issuance of completion certificate. Further, as per Section 66E(h) of
the Finance Act, 1994, service portion in the execution of works contract is also a
declared service. In terms of Section 65B (54) of the Finance Act, 1994, “works
contract” means a contract wherein transfer of property in goods involved in the
execution of such contract is leviable to tax as sale of goods and such contract is for the
purpose of carrying out construction, erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation, alteration of any movable or immovable
property or for carrying out any other similar éctivity or a part thereof iﬁ relation to such
property. In the instant case, as the appellants have paid VAT, the respondent
concluded that their construction activity involve transfer of property in goods which is
leviable to tax as sale of goods and thus satisfy the definition of "works contract”
service. Accordingly, the respondent considered the service provided by the appellants
as a taxable ‘service and confirmed the demand of service tax. Hence, | reject the

appellants’ contention in this regard.

OIA No.HYD-SVTAX~SC-AF’2-080-2022-23-ST DT. 29.11.2022
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10. The appellants further argued that villas sold after receipt of completion
certificate are not leviable to service tax. The appellants submitted that completion
certificate from the Chartered Engineer was obtained on 05.05.2013 for 33 villas and
applied for Occupancy Certificate on 05.11.2014 and 20 villas were booked after this
date and sale deed is executed for the entire sale value of villas. They contended that
in such circumstances, no service tax is leviable on the amounts received towards said
villas since it is sale of immovable property and it was specifically provided in Section
66E(b) of the Finance Act that service tax is not leviable for the villas booked after
lssuance of completton cemﬁcate Even during the course of proceedings before the
respondent, the appellants raised the same contention. The Tespondent, however
rejected the appellants’ plea on the ground that the completion certificates submitted by
the appellants were issued by Chartered Engineer / Registered Valuer and not by the
Competent Auihority of Government as specified and as “such the completion ;
certificates obtained by the appellants from the Chartered Engineer / Registered Valuer
/ Architect are not valid and proper documents for this purpose. In this connection, the
appellants contended that as per the provisions of Telangana Building Rules, 2012,
~ there is no requirement to apply for completion certificate from the Municipal Authority;
that the said rules only prescribe that the builder or developer has to obtain an
“occupancy certificate” and not completion certificate. The appellants further argued
that completion certificate and occupancy certificate are entirely different; that
completion certificate certifies that the building is completed as per the approved plan
and meets other requirements such as distance from road, height of the building etc.,
while the Occupancy Certificate certifies that the building has complied with all the
required building standards, local laws and is safe to occupy. The appellants further
submitted that Section 66E(b) refers to Completion Certificate but not the Occupancy
Certificate and since there is no requirement to obtain completion certificate from the
Government or any authority, they had obtained the same from a Chariered Engineer

who is a professional capable- of issuing such certificate and hence confirmation of

demand is not correct and needs to be dropped.

13 lhe appellants quoted Villa No.85 booked on 28.05.2016 as one of the villas sold
after receipt of Completion Certificate without any agreement of construction. In respect
of the said villa No.85, the appellants produced a copy of Booking From dated
28.05.2016. As seen from the Booking From, they agreed to sell the villa for a price of
Rs.38 lakhs and registration, VAT, Service Tax and Stamp duty are chargeable extra.
As per the Booking form, the booking amount is indicated as Rs. 25,000/~ and the
consideration is required to be paid in instalments on 28.05.2016, 28.06.2016,
28.07.2016 and one instalment within 7 days of completing flooring, bathroom ftiles,
indows and first coat of paint and the last instalment on completion. The

doors, wi
Booking Form clearly indicates that as on the date of booking of the villa, it was still

OIA No.HYD-SVTAX-SC-AP2-060-2022-23-ST DT. 29.11.2022
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under construction and completion certificate could not have been obtained. Hence, the
appellants’ contention with regard sale of the villa after issue of completion certificate is
without basis and liable to be rejected. Therefore, the appellants' claim with regard to
obtaining completion certificate from the Chartered Engineer in respect of 33 villas .on
05.05.2013 and booking of villas after that date is liable to be rejected.

12. The appellants contended that sale of semi-finished villa is transfer of immovable
property which is not leviable to service tax and confirmation of demand in this regard is
not sustainable. The appellants further contended that there is no service tax levy on
sale of semi-finished villa as the same was excluded from the definition of ‘service’
under Section 65B(44) of the Finance Act: 1994. The appellants further argued that
semi-finished villa répresents the construction work already done prior to booking of villa
by the prospective buyer and the work undertaken till that time of entering agreement of
sale is nothing but work done for self as there is no service provider or receiver. But, as
already discussed sufara. in all cases where éonsideration in respect -of any complex,
building or structure is received before issuance of a completion certificate by the

Competent Authority, the construction activity undertaken for construction of such

their contention.

13.  The appellants contended that they have not collected service tax from their
customers and hence théy are entitled to benefit of paying service tax on cum-tax value.
But, as seen from the Booking Form produced by the appellants in respect of Villa
No.85, it clearly indicates that the appellants indicated that service tax is payable in
addition to consideration towards sale of the villa. This fact on record indicates that the
appellants charged service tax in respect of the villas sold.  Hence, their claim for cum-

tax value benefit is liable to be rejected.

14.  In view the above, | do not find any infirmity in the impugned order confirming
demand of service tax along with interest payable by the appellants and imposition of
penalty on them under the provisions of the Finance Act, 1994, Hence, | uphold the

impugned order and reject the appeal filed by the appellants.

15. In view the above discussion and findings, | pass the following order:

OlA No.HYD—SVTAX-SC-APZ—OG0-2022-23-ST DT. 29.11.2022
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ORDER

dismissed.

To ;
M/s. Modi & Modi Constructions,

\/54-1 87/3 &4, 2™ floor,
Soham Mansion, M.G. Road,
Secunderabad - 500 003

[By Registered Post with Ack. due / SPEED POST]
Copy Submitted to the Chief Commissioner, Central Tax and Customs, Hyderabad
Zone, Hyderabad.

Copy to:

1. The Commissioner of Central Tax, Secunderabad GST Commissionerate, GST
Bhavan, Basheerbagh, Hyderabad.

2. The Assistant Commissioner of Central Tax, Secunderabad GST Division, Salike
Senate, D.No. 2-4-416 & 417, Ramgopalpet, M.G. Road, Secunderabad - 500
003.

3. Master copy.
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Hiregange
& Associates LLP

Chartered Accountants

Date: 02.06.2022 -

To

The Commissioner of Central Tax {Appeals-II),
07tk Floor, GST Bhavan, ;

L.B. Stadium Road, Basheer Bagh,

Hyderabad - 500 004.

Dear Sir,

Sub: Submission of challan evidencing pre-deposit payrment
Ref: ;

-

a. .Order-in-Original No. 09/2021-22 (S.Tax-Adjn) dated 23.12.2021
b. Appeal filed dated 29.04.2022 pertaining to M/s. -Modi & Modi
Constructions.

- We have been authorized by M/s. Modi & Modi Constructions to submit an

appeal to the above referred Order-in-Original No. 09/2021-22 (S.Tax-Adjn)
dated 23.12.2021 and represent before your good office and to do necessary

correspondence in the above referred matter.

. In this regard, we would like to bring to your notice that we have filed the

appeal against above referred order on 29.04.2022 (Copy of acknowledgment .
enclosed). However, we were not able to submit the pre-deposit challan due to

issues in www.cbic-gst.gov.in portal. Now we are able to pay the pre-deposit and

- have paid the same on 27.05.2022.

With respect to proof for payment of mandatory Pre-deposit, we would like to
bring to j-rour notice that OIO No. 09/2021.—22 (S.Tax-Adjn) dated 23.12.2021
confirmed the demand of Rs.42,07,651/- and the 7.5% of the demand
confirmed is coming to Rs. 3,15,573/-.

In this regard, we would like to bring to your notice we have paid the above

referred pre-deposit as follows

a. Rs.2,59,503/- while filing the ST-3 returns. In this regard, we would like

. s T
to bring to your notice that the above referred Order~1,r-,1;-§?h%g--a‘1‘% as
(o3



considered the entire receipts declared in ST-3 returns and confirmed the
demands. This shows that the demand has been confirmed even on the
receipts on which service tax has been already paid while filing the ST-3
returns. Hence, the amount paid :in ST-3 returns can be adjusted
towards p-re-deposit amount and the copy of ST-3 returns are enclosed
along with the appeal. The copy of ST-3 returns was enclosed as
Annexure IX to appeal memorandum at Page No.125to 172.
b. Rs.56,071/ ~‘vidf.: challan dated 27.05.2022 (Copy enclosed £0 this letter).
S. We kindly request your good self to consider the above explanations and treat
the same as proof for payment of mandatory Pre-deposit against appeal filed
dated 29.05.2022. ) |
We shall be glad to furnish any further information/clarification required in this
regard. Kindly acknowledge the receipt of the above and do the needful’

Thanking You,
Yours faithfully,

For M/s. Hiregange & Associategs;L_I_._g_}
Chartered Accountants e '”"‘."‘?'pq,\‘
-3 ev:.;
ﬁ W’r : R Clieiol “A
CA Lakshman Kumar K ' \A’:@{,!J
Designate Partner e il
orahSs

Enclosures:

a. Appeal filed a{cknowledgement
b. Challan No0.20220521150142155353 dated 27.05.2022

pob )
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Hiregange
& Associates LLP

Chartered Accountants

Date: 29.04.2022

To

The Commissioner (Appeals-II),

07

th Floor, GST Bhavan,

L.B. Stadium Road, Basheer Bagh,
Hyderabad - 500 004.

De

Su
Re

ar Sir,

b: Filing of Appeal to Appellate authority in Form ST-4.
f: Order-in-Original No. 09/2021-22 (S.Tax-Adjn) dated 23.12.2021 pcrtaiiling to

M/s. Modi & Modi Constructions

L3

We have been authorized by M/s. Modi & Modi Constructions to submit an
appeal to the above referred Order-in-Original No. 09/2021-22 (S.Tax-Adjn)
dated 23.12.2021 and represent before your good office’and to do necessary
correspondence in the above referred matter. A copy of authorization is attached

to the appea..

. In this regard, we are herewith submitting the appeal in Form ST-4 along with

authorization letter and other annexures referred in the appeal along with this
letter. .

Further, we would like to bring to your notice that the time limit for filing the
appeal against the order of Appellate Authority is 2 months from the date of
receipt of order as per Section 86 of the Finance Act, 1994 ie., 2 months from

23.12.2021 and the same was expired on 23.03.2022.

- In this regard, we would like to state that, the Hon'ble Supreme Court talang

the Suo-Moto cognizance of the difficulties faced due to the rapidly escalating
corona virus outbreak (COVID-19), vide order dated 23.03.2020 read with order

: datcd,.OS 3. 2021 and read with order dated 27.04.2021 had held that the

de oy s

‘Hon ble"S< further extended the relaxabon t:ll 02 10 40'}:', whlc

@ﬁ@%ﬁa, Y g

4 "...-hrmtattons from 14. 03 2020 shall stand extended till further orders which was

-~',braught to an end permxttmg the relaxation of period of hm1tat10n between

,15 03 2020 ﬁnd 14- 03 2021. Thcreafter, cqnsxdenng the second wave, the
ark Ik

J BN
I \-...




extended till 28.08.2022 vide the Hon'ble Supreme Court vide Misc Application
no. 21/2022 in MA 665/2021 in SMW/(C) No. 03/2020 dated 10.01.2022 for the
purpose of limitation as may be ‘prescribed under the general or spcmal laws ‘
Further the Hon'ble court has stated that: _

"In case in cases where the limitation wauld have expired during the period
between 15.03.2020 - 28. 02.2022, Notwithstanding the actual balance period
of limitation remaining all persons shall have a limitation period’ of 90 days
Jrom 01.03.2022, in the event the actual balance period of limitation remaining
with effect from01.03.2022 is greater than 90 days, that longer period shall
apply.”

S. On conjoint reading of the above and considering the latest limitation order
issued by the Hon'ble Supreme court as referred above, the period between
15.03.2020 to 28.02.2022 shall be excluded in calculating the limitation in
respect of all the  proceedings such as the filing of
petitions/ applicaﬁions/suits/ appeals, in any court/tribunal/forum in India,
irrespective of the Iimitatioﬁ prescribed under the general law or special law
(either central or state), whether condonable or not.

6. Accordingly, the time limit for filing the appeal after considering the Supreme
Court Suo Moto Extension will be 28.05.2022. In this regard, we would like to
state that the appcal is filed well within the time limit. Therefore, we request
your good office to kindly acknowledge the receipt of the appeal, admit and post
the hearing at the earliest.

We shall be glad to provide any other information in this regard.

Thanking You,

~. Yours faithfully,
For M/s. Hiregange & Associates LLP
Chartered Accountants

' 4
f ksh an Kumar '%’_ O o
: rtner De51gnate TN e

go6 >
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|Hiregange
& Associates LLP

Chartered Accountants
Date: 29.04.2022
To
The Commissioner (Appeals-II),
07t Floor, GST Bhavan,
L.B. Stadium Road, Basheer Bagh,
Hyderabad - 500 004
Dear Sir,

Sub: Filing of Appeal to Appellate authority in Form ST-4.
Ref: Order-m-Ongmal No. 09/2021-22 (S Tax- Adjn) dated 23.12. 2021 pertaining to
M/s. Modi & Modi Cénstructions

1. We have been authorized by M/s. Modi & Modi Constructions to submit an
appeal to the above referred Order-in-Original No. 09/2021-22 (S.Tax-Adjn)
daled 23.12.2021 and represent before your good office and to do necessary
correspondence in the above referred matter. A copy of authorization is attached
to the appea..

2. In this regard, we are herewith submitting the appeal in Form ST-4 along with
avtiiorization letter and other annexures referred in the appeal along with this

. letter, ‘

3. Furtner, we would like to bring to your notice that the time limit for filing the
appeal agairst the order of Appellate Authority is 2 months from the date of
receipt of order as per Scction 86 of the Finance Act, 1994 i.e., 2 months from
23 12.2021 and the same was expired on 23.03.2022,

4. L. inis regard, we would like to state that, the Hon'ble Supreme Court taking
the Suo-Moto cognizance of the difficulties faced due to the rapidly escalating
torona virus outbrca.k (COVID-19), vide order dated 23.03.2020 read with order

: latcd Oo 03 2021 and read with order dated 27.04.2021 had held that the
. '_Jm'utatlons from 14. 03 2020 shall stand extended till further orders, which was

y ',.brought ‘to an end perrmttmg the relaxation of period of limitation between

d 14 03 2021. Thereafter consxdermg the second wave, the
3 tmn t1i1-02‘“10 1% Lk Wh.lC /—/\-ally
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extended till 28.08.2022 vide the Hon'ble Supreme Court vide Misc Application
no. 21/2022 in MA 665/2021 in SMW(C) No. 03 /2020 dated 10.01.2022 for the
purpose of limitation as may be ‘prescribed under the general or special laws.
Further the Hon'ble court has stated that: :
"In case in cases where the Iimiiation would have expir"ed during the périod
between 15.03.2020 - 28.02.2022, Notwithstanding the actual balance period
of limitation remaining all persons shall have a limitation beriod of 90 days
from 01.03.2022, in the event the aétual balance period of limitation remaining
with effect from01.03.2022 is greater than 90 days, that longer period shall
apply.”

5. On conjoint reading of the above and considering the latest limitation order
issued by the Hon'ble Supreme court as referred above, the period between
15.03.2020 to 28.02.2022 shall be excluded in calculating the limitation in
respect of all the proceedings such as the filing  of
petitions/applications/suits/appeals, in any court/tribunal/forum in India,
irrespective of the limitation prescribed under the general law or special law
(either central or state), whether condonable or not.

6. Accordingly, the time limit for filing the appeal after considering the Supreme
Court.Suo Moto Extension will be 28.05. 2022. In this regard, we would like to
state that the appeal is filed well within the time limit. Therefore, we rcquest
your good office to kindly acknowledge the reteipt of the appcal admit and post .
the hearing at the earliest.

We shall be glad to provide any other information in this regard.

Thanking You,

~. Yours faithfully,

For M/s. Hiregange & Associates LLP :
Chartered Accountants /& P\SSoe/. ;
0‘/
(<]

Mum ar

rtner Designate

Ao 66
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Adjn) dated 23.12.2021
6 Reply to SCN dated 16.06.2018 II 048-060
7 Show cause notice with annexure dated = 10 061-064
16.04.2018 ’
8 Copy of the booking form for villa No. 85 v 065-065
9 Sale deed dated 04.08.2016 v 066-084
10 Copy of the sale deed and construction VI 085-119
agreement dated 28.02.2013 for Villa no. 74

11 Sample copies of ledger accounts of the VII 120-122

customers

12 Statement showing amounts received VIII 123-124

towards flats booked after Completion
Certificate but with construction agreement
‘13 ST-3 returns for the period April 2015 to X 125-172
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FORM ST-4
Form of Appeat to the Commissioner '(Appeals-II)
[Under Scetion 83 of the Finance Act, 1994 (32 of 1994))
BEFORE C_OIVIIVEISSIONER_[APPEALS-II 7TH FLOOR, L.B STADIUM ROAD

BASHEERBAG—H, HYDERABAD-SOO 004
(1) Appeal No, e e '
(2) Name and address of thic Appeiiant . [M/s Modi & Mog Constructions,  5-4-
187/38& 4, 2'q Floor, Soham Mansion;
M.G. Road, Secunderabad -500003

&

we 30

(3) Designation and -ad-d—r—éé-;o_f'the officer Deputy]Assistant Commissioner of
Passing the_dccisio.n or order appealed Central Tax ang Customs, Seéunderabad

against and the da{:c_ of the decision or GST °  Division & Secunderabagd
order . Commissioneratc, Salilce Senate, D.No.2-
4-416 & 417, Ramgopalpet, MG road,
Secunderabad-500003.
ORDER-IN—ORIGINAL No. 09/2021-22
(S.Tax-Adjn) dated 23.12.2021
mTMimw 24.12.2021.

Appellant of the decision or order

appealed against

(S) Address to which notices may be sent M/s Hiregange & Associates; 4th Floor,
to the Appellant West Block, Srida Anushka Pride, Above

Lawrence and Mayo, Road No.12, Banjara

Hills, Hyderabad, Telangana - 500 034

Email: vexﬂmtaprasacl@ﬁrcgange. com

Mob: +91 89781 14341

; (And also copy to the Appéllant}
“(5A)(i) Period of disputc April 2015- June 5017

(i) Amount of scrvice tax, if any 42,07,651/- under the section 73 of e

demanded  for the  period | Finance Act, 1994,

menl;ifor{qﬁ in the Col. (j)

(it} Amount of refund if any claimed | NA

for the period mentioned in Col. (i)

(iv) Amount of Interest Interest u/s 7S of Finance Act, 1994
(v) Amount or péna!ty . 4,20,765/- as per section 76 and 10,000/-

under section 77 of the Finance at, 1994,




}‘ period mentioned in Col.(i)

TéTWﬁcfﬁéi- “Service Tax or B?ﬂaity or

An  amount of Rs.,?,Si,SQS/- was

interest. or all the three have been already paid while fling the ST-3 returns

deposited. = and an amount of R, St 070 /- was

paid vide Challan No. dated

. which can be adjusted towards

pre-deposﬁ under Section 35F of Central
: ; Excise Act, 1944 i
.{GA)‘ Whether the appellant wishes to be NA 7
heard in person?
(7) Relics dlaimed in appeal T NA

Page 2 of 26

goé9



BRIEF FACTS OF THE CASE:

A. M/s.Modi & Modj -Construclions, Secunderabad (hereinafter referred to as

\J

‘Appcllant) is mainly ¢ngaged in the sale of residentia] villas to prospective

buyers during and after construction.

. Sale _of Flats alter receipt of Completion Certificate {CC) without any

agreement of construction: In these transactions, sale deed is executed for the
cntiré sale consideration without entcri;zg into any construction agreement,
As the flats sold after CC is not leviable to service tax, Appellant has not paid
any service tax on the same. S : ‘
Eg: For ins{'ance, the villa No. 85 was bookeéd on 28.05.2016 with a'greed price
of Rs.38,00,000 + taxes and registration charges. The copy of the booking
form is enclosed as annexure '_[/\f,and for the entire amount the sale deed
dated 04.08.2016 was exccuted which is enclosed as annexure@‘ and as seen
from the .reccipt’s Statements, Appellant received Rs.40,81,851 /- which
consists of
i. Rs.38,00,000 towards sale deed (Rs.50,000/- was not received during
the subject period);

ii. Rs.2,81,300 towards VAT & registration charges and

iii. Rs.50,544 /- towards water & electricity connection/deposits;
As the above referred flat is sold after OC, Appellant had not paid any service

tax on the samec. Further, the amounts received towards VAT, registration

’

charges, water and clectricity connections are not leviable to service tax.

therefore Appellant.had not paid any service tax on the same,

. Sale_of Flats after réceipt of Completion Certificate (CC) with agreement of

construction: In these cases, Appellant is selling the villas by entering into
sale deed but the customers are asking to make extensive changes to the
villas therefore Appcllant is entering into agreement of construction to make
changes. Iﬁ most 'o{ the cases, sale deed is executed for the Ventire sale

consideration and in some cases Sale deed is being executed for semi-

finished construction along with an agreement of construction. As the
~HlSHed construction a

flats sold after CC is not leviable to service tax, Appellant has not paid any
service tax on sale deed value but paid service tax only on amounts received

towards construction agrecements

. Sale _of Flats before receipt _of Completion Certificate (CC): In these

transactions, Appcllant is exceuting sale deed for emi-finished flat along with
AT

Page 3 of 26
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an agreemen( of c:ur‘.lsl.ru::(.iun. Sale deed is regislered and dpproprgfuc ‘Stamp
Duty’ has been discharged on the same. Appellant is dlschargmw service tax
on agreement of construction value after availing deduction towards sale deed
value and non-laxable receipls

Eg: For instance, the Villa No 74 was booked i in the year 2012 wherein the
agrecment of sale was cntcrcd for total consideration of Rs.43 ;05,000 + taxes
* registration c,hcu-"ca cle., and the salc. deed dated 28.02.2013 was executed
for Rs.15,00,000 conveying the title oI' the land as well the semi-f mshed flats

and balance consideration was agreed towards the construction work to be

- undertaken as on that date (Rs.28,05,000 vide construction agreement dated
.28.02.2013). Copy of the sale deed and construction agreement is enclosed as

\ anncxure ¥\ .
E. The detajlq'{f no of flats booked before OC and after OC are as follows
" Particulars No of Flats
No of Villas booked before receipt of CC (Taxable as the flats 11
arc booked before CC)
No of Villas booked after reccipt of CC (Not-taxable as the ' 16
flats are boolked after CC)-
No of Villas booiccd alter receipt of CC but with Construction 4
Agreement (Taxable only to the extent of Agreement of -
Constructions)
T Total 31
F. Complelion certificale from the ‘chartered engineer’ for 33 villas was obtained
on 05.05.2013 and applied for Occupancy Certificate (OC) on 05.11.2014 and
R ¥

same is under process.

G. The amount charged from the customers are as under:

H.

i.  Valuc towards the sale deed
ii.  Valuc towards the construction agreement
iii.  Other Chargés like electricity charges, cte.
iv.  Collection of taxes like VAT, Service Tax, Stamp Duty and
Registration Charges from the buyer
The levy of scrvice tax on such arrangements has seen a fair share of
litigation and amcndments. The Appellant is also a party to the litigation

process and matters earlier periods are pending at various

adjudication/ judicial forums. RGO
Page 4 of 26 (\ / \
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I In July 2012, thé service tax law underwe

nt a paradigm shift and Importantly,

the exemption for personal use available for conslruction of residentia]

complexes was removed and also the condition of having more than 12

residential units was dispensed with, Accordingly,

service tax was Payable on the ¢g

prescribed under Rule
2012 ie. on g
also discharged service lax on

service tax on sale deed value,

was already provided to the Dep
and flat wise. The summary of the same i

2A of the Service Tax (Determ

nstruction agree

it became evident that
ment as per valuation
ination of Value) Rules,
pPresumed value of 40% of the contract valye. The Appellant

regularly discharged (he service tax on the said value in normal coyrse.

It

other charges, However, it did not discharge

which is in

the nature of immovable property

artment authorities, identified receipt wise

§ provided hereunder:

-Description ' Receipts | Non taxable Taxable
‘Sum of towards sale decd 66,085,098 | 66,085,008 0
Sum of towards agreemient SF 3,426,600 0 3,426,600
construction

'Sum of towards other taxable 172,289 0 172,289
receipts

mm&mﬁ*‘" """" | 5,365,770 5,365,770 0
Registration charges, clc

Total 75,049,757 [ 71,450,868 3,598,88ﬂ

K. Accordingly, the valuc of taxable services constituted 40% of Rs.35,98,889/-

i.e. I\’.s.l4,39,555/—'and.the service tax thereon @ 12.36%

constituted Rs.2,05,803/-.

scrvice tax amounted: to Rs.205,803/-.

L Prcvi.ously,

scveral SCN’s were issued coverin

/14%/14.5%/15%
It was also explained that the ac

tual payment of

g the period upto March 2015

with sole allegation that “services rendered by_them after execution of sale

deed against agreements

land_was already sold vide sale deed are taxable Services

of construction to each of their customers to whom the

under “worlks

contract service”,
i. Vide Para

adjudicating the said

B Vide Pure 3 5I'Beotnd SCN dated 23.04.2011
Vide Para 2 of third SCN dated 24.04.2012

iii.

SCN
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M. In all the.

0.

P.

R.

tv.  Vide Para 2 of fourth SCN dated 02.12.2013
V. Vide Para 2 of fifth SCN dated 24.09.2014
vi. Vidc Para 2 of sixth SCN dated 18.04.2016

after exccution ol

. The status of §

CN’s as referred above is as follows:

above SCN’s, there is €rror in as much including the value of sale
decds within the ambit taxable value while alleging service tax is liable only

sale deed i.c. on construction agreements.

_—_—ffrmd i B : _ SCN Amount Status j
2009 HQPQR No. 3472010 Adjn Rs.6,04,187/- | Final Order
(ST)(ADC) dated 12.04.2010 No. A/30172-
: 30178/2019
2010 | 'OR No.59/301 1-Adjn (ST] Rs.12,06,447/- | CESTAT Final
Gr. X,dated 23.04.2011 Order
2011 OR No. 53/2012 Adjn (ADC) | Rs.27,61,048 /-| No.A/30575/
dated 24.04.2012 2019 dated
. 03.10.2019
Jan 12to’ | OR No. 81720 13-Adjn. Rs. 11,87,407/-
Jun 12 (ST)(ADC) dated 02.12.2013
July 2012 | OR No.109/2014 Adjn (ST) | Rs. 38,35,321/- | Settled under
to March (JC) dated 24.09.2014 Sabka
2014 ' Vishwas
"April 2074 | OR No. 25/2016-Adjn (ST) Rs. 6,30,349/- -Scheme
to March (JC) dated 18.04.2016
2015 : =

Now thc present SCN was also issued with similar error of quantifying the
proposed demand of service tax in as much treating the sale deed values &
other taxes as taxable value of services (annexure to SCN) while all_eging that
service rendered after exccution of sale deed alone liable for service tax (Para
2 of SCN). :

The SCN was issued on 16.04.2018 proposing an amount of Rs. 42,07,65/-
and applicable interests with the penalty under sections 75,76 and 77 of the

‘Finance Act 1994. In this regard, the Appecllant has replied to the SCN on

14.06.2018.
Subsequently, Appellant has attended the personal hearing and submitted
the documents such as party-wise ledgers for the period April 2015 to June
2017, copy of .salc deeds and copy of completion certificates.

Subsequently. Appellant has received the Order in Original No. 09/2021-22

dated 23.12.2021 confirming the following demands ' P CoNs
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Cesses) being service tax payable on the taxable services rendered by
them during the period from April, 2015 to June, 2017, in terms of sub-
scction (2) of Scetion 73 of the Finance Act, 1994; against M/s. Modj &
Modi Construanoms; on the grounds discussed supra

b) In terms or Sceclion 75 of the Finance Act, 1994, I order M/s. Modi &
Modj Constructions to pay iﬁterest at apbropriate rates, on. the amount
mc-:nﬁoned at (a) above; Penalty should not be imposed on them under
Section 76 of the Fj nance Act, 1994 for the contravention of Rules and

- Provisions of the Finarjce Act, 1994 and ' ‘

c) 1 imposc a penalty of Rs.4,20,765/- (Rupees Four Lakhs Twenty
Thousand Seven Hundred :—:md Sixty Five only) (being 10% of the ST
Payable) on M /s. Modi & Modi Constructions, under Section 76 of the
Finance Act, 1994, for failure to pay Service Tax; and

d) I imposc a Penalty of Rs.10,000/- (Rupees Ten Thousand Only) on M/s.
Modi & Modi Constructions under Section 77 of the Finance Act, 1994

for failure to declare the right taxable incomes in their ST-3 return.

Aggrieved by the impugned order, which is contrary to facts, law and evidence,
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| GROUNDS OF APpray,
‘ === U APPEAL
1. Appellan subrmils. (h Lhe irnpugncd order ig ex-lacie illegy] and unte i
g 3

law since the same s contrary to facts ang Judicial decisions.

2. Appellant submits that the present Proceedings and the issuance of the

impugned SCN and OL'dcr-m-originaI were withont alithority of the law as the

In Re: Impugned order is not valid
Impugned order, beyond SCN
3. Appecllant submis that the impugned SCN has clearly stated that the services °

rendered after exccution of sale deed against agreement of constructions are

sale deed the right in a property got transferred to the customer, hence the
coristmctfon service rendered by the assessees to their customers under
agreement of construction is classifiable under " Works Contract: Service*
under Section 65 (105) (zzzza) under Service tax as there exisls service
- provider and receiver relationship between tﬁem.. As there is transfer of
property in goods in execution of the said construction agreements, it

gppears that the services rendered by them after execution of sale

deed against agreements of construction to each of their customers

to whom the land was already sold are taxable services under

"Worics Contract Service”,
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Further, Appellant would like to draw our attention towards the Para 4 of the
Show Causc Notice which reads as follows
“As per the information Jurnished by the assessee vide letter dateq
15.02.2018 along with Stalements, it is seen that “the assessee” have
" rendered taxable services under the cc‘ategory of "Works Contraet Services"
during the perioc April, 2015 to June, 2017. The asses-see had rendereq
services for laxable value of Rs. 750,49,757/-. After deduction o_.f VAT of
Rs.40,12,405/-" the taxapile value worles out to Rs. 7,10,37,352/- on which
service tax (including Education and S & HE éess) worlks out to pe
Rs.42,07,651/- Jor services rendered during the said period, as detailed in

the annexure enclosed Lo this notice,

- Appellant submits that the impugnéd order needs to be set aside for more
than 1 more as lollows:
a. The SCN itself is crroneous, the order based on such SCN_shaﬂl not
- sustain and needs to be set aside.
b. The findings of ti'm impugned order is not in line with the allegations of
the SCN and are beymid the scope of SCN. : e
c. The SCN has clearly .stated that the Avalue of the sale deed is not
subjected (o the service tax. However, the impugned order has given a
finding on the valy ation and confirmed the demands on the same.

2010 (259) E.L.T. 165 (8.C.) wherein it was held that “it is trite law that uniess
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the foundation of the vase is laid in the show cause notice, the revenue cannot

be permitted to build Up a new case against the assessee.”,

Appellant . further submits that likewise the impugned SCN, the impugned

order is also sc.lf—cnnm'adictory. On one hand, it js stating that there are two

“16.8 The undispuleéi Jacts of the case are that the noticee had entered in to two
agreements with such prospective buyers - one whereby they agreed to transfer
undivided share of land relating to the houses o be constructed on works

. contract basis and the second, whereby they agreed to undertake construction

earmarked (after excluding land value) and claimed it to pe in accordance with
Rule 2(A) (i) of the Sérvice tax (Determination of Value) Rules, 2006 and paid
service lax accordingly. The allegation in the notice is that they had shor-’tpafd
service tax in contravention of Rule 2(A) (ii) of the Service Tax (Determination of
Value) Rules, 2006 since the noticee did not include the value .of the land.as part

. Appellant submils that the SCN has never disputed the valuation adopted by
the ‘Appecllant, however, the impugned order itself has stated that contract
value includes the valuc towards the sale. of undivided portion of land. This
clés:u'ly shows that the impugned order has travelled beyond the SCN to

confirm the demand-

.. Appcllant submits.that the adjudicating authority has not at all made an -

attempt to understand the transaction undertaken by the Appellant and the
scope of dilferent agreements entered with the customer. Without verilying the

scope of the agreements, the impugned order has simply confi ;n_:x_c__gl‘ “\f&he

/\ ()f\\
- “C'
) E YT ol ) 9}
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demand by extracting varioysg definitions of Finance Act, 1994 and without

requires Lo be set aside. In this regard Appellan( wish Lo rely on
a. Sant Lal Gupta v. Modern Coop.G.H._Socicty Ltd. — 2010 (262) E.L.T. 6
£ 8.C) wherein it was held that “The reason is the heartbeat of every

conelusion. I introduces clarity in an order and without the same, the

order becon_qeé lifeless. Reasons substitute subjectivity with objectivity™

b. ACorcrpus. Shukla and Brothers, 2011 (22) S.T.R. 105 (s.c))
C. State of Orissa v. DhaniramLuhar - (2004) 5 scc s68:

“29 As per the Provisions of Telangana Building Rules 20 1 2, "Upon
completion of the construction, the builder or the developer of the building has to
apply for the Completion Certificate to the municipal authority” If the building is
construcled as per the building approval plan and if it meets other building
slandards, the concerned authority will issue completion certificate, As per the
laww the “competent authority” means the Government authority and it is

mandatary tt:J obtain such cerlificate from the Municipal authoritiz
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completion: certificates submitted by the assessee are issued by Chartered
Lngineer / Registered Valyer and not by the Competent authority of the
government as sPecified and as such the completion certificates obtained JSfrom

the Chartered Engineer/ registered valuer/ architect by the assessee gre not

valid and proper documents for this purpose and thus, they are liable for.

" rejection”

66E(b), ibid which reads as under;
{(b) construction of a complex, building, civil structure or a part thereof,
including a complex or building intended Sorsale to a buyer, whblly- or partly,
excepl where the. entire consideration is received after issuance of
completion-certificate by the competent authority.-
Explanation.—For the purposes of this clause,—
I the expression "competent authority” means the Qouemment or any
authority authorised (o issue completion certificate under any law for the
time being in force and in case of non-requirement of such certificate from
such authority, Jrom’any of the Jollowing, namely:—
(A) arc:ﬁilect registe:.'ed with the Council of Architecture constituted under
the Architects Act, 1972 (20 0f 1972); or
(B) chariered engineer registered with the Institution of Engineers (India);
or _ .
(C] licensed s.ur;;eyor of the respective local body of the city or town or
village or deuelop.ment or planning authority;

() the expression “construction”  includes additions,  alterations,

replacernents or remodelling of any existing civil strugture.

oo
:-@ff/‘*’t?:»» N
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14, From the above rcl’c;rrﬁd section, it s very clear that if the entire consideration

15;

16.

17

18.

is received after issuance of ‘Completion Certificate’ by the competent
authority, the same s excluded from the purview of Section 66E(b) of Finance
Act, 1994, However, the said section has not relerred ‘Occupancy Certificate’
anywhere. : .

Further, cxplanation - | clarifies that the “competent authority” megns the

Government or any at.'lthority who is- authorized tq issue completion
certificate under any law for the time being in foree and in case of non-

authorized to issuc the same.

completed in af respecets and can be occupied, : Z

This shows thal the completion certificate precedes the occupancy certificate,
and both are completely different. Further, Section 66E(b) refers the

government or any authority, Appellant have obtained the same from a
Chartered Enginecer who is a prolessional capable of issuing such certificate,

Henee, the con firmation of demand by the impugned order is not correct and

the same needs to bc.droppcd.

f’f’F‘/‘\‘“*; )

=
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No Service tax - on sale of semi-finished flat

19. Appellant submits from the findings of the impugned order; it is clear that the

20.

21

22.

adjudicating authority itsell has admitted that there are two agreements out
of which one is taxable and the other being not liable to service tax involving
the transfer of Immovable property. However, the impug'ncd order while
conflirming the demand has considered the same,

In this regard, Appeliant submits that the sale of semi-finished flat is
transfer of immovable Property which is not leviable to service tax. In

the present case, the agreement of sale deed is entered for sale/register of

received for sale of semi-finished flat is not liable to service tax. On the basis
of same, Appcllant submits that the confirmation of demand by the impugned

order is not sustainable and requires to be set aside.

Appellant [{urther submits that there is no service tax levy on sale of semi-
finished flat as the same was excluded from the definition of ‘service’ u/s.
Section 65B(44) of Finance Act, 1994 (“Transfer of title in goods or immovable
property, by way of sale”).

Appcllant submits Lhalt the impugned order vide Para 16.6 and vide Para 23
stated that

16.6 In the instant case the assessees are paying VAT, hence there appears to
be a transfer of property involved in the execution of worlc. Further the contract
was for the purpose of construction C.Jf complex, which is a declared service. So,
the work under tc-licen by the assessees appear to satisfy the definition
.SpeCl:ﬁed at Section 658 (541 of Finance Act,' 1994 and the same can ‘be termed

as "Works Contract service”

23. The noticee took the argument that they are not liable for pay Service .tax on
those flats so!d.ajter completion certificate as per Section 66E(b) of Finance Act
1994 and that after deduction of the same, they have paid the tax @ 40 %
abatement on the remaining amounts received towards agreement for
constrf.,zction with customers. This is undisputedly a transaction involving
(execution of works contruct and accordingly Section 66 E (h) of Finance Act,

1994 ("service portion in the execution of a works contract”) read with Rule
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2A(ii) of the Service Tax (Determination of Value) Rules, 2006 are the relevant

legal provisions in this instant case, ”

23. In this regard, Appcllant submits that the finding of the impugned order is
not at all correct in as much as the sale of flats after receipt of completion

certificate becomes an immovable property and will go out of the purview of

entering ‘A0S’ is ‘nothing but work done for self as there is no service
provider and recoiver, [ is scltled law that there is ﬁo levy of service tax on
the scll-service and further to be a works contract, there should be a
contracl and any work done prior to entering of such contracts .cannot be
bought into the realm of works contract. In this regard reliance is placed on
the following: '
-a. Apex court judgment in Larsen and Toubro Limited v. State of
Karnataka — 2014 (303)_E.L.T. 3 (S.C.): *115. may, however, be
clarified that activity of construction undertaken by the

developer wodld be works contract only from the stage the

devel‘oper enters into a contract with the flat purchaser. The valye

addition made to the goods transferred afier the cigreem.ent is entered

into with the flat purchaser can only be made chargeable to tax by the
State Government.”

b. Jurisdictional CESTAT decisions in case of Modj & Modi

. Consgr}};g;gio;_\fs CCE, Hyderabad -II 2021 [45) GSTL 398 (Tri-Hyd)

wherein it was held that “]7]. The second question is the nature of the

contract on which service tax is proposed to be charged. The SCN itself
states that the plots along with semi-finished buildings were sold to the
buyers under the sale agreement. Thereafier, a Separate agreement was

entered inlo wilth the individual home owners for completion of the

5, there is no

j ==C an-‘):‘.‘.’
)

buildirig/ structure as per the agreemeni. In
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25,

agreement for completion of the entire cdmp!ex but there are a number of
agreements with each individual house owner for completion of their
building. In other words, the individual house owner (s engaging the
appellant for construction of the complex for his personal use as
residence. The explanation to Sectic_m 65 (91a) categorically states that

personal use includes permitting the complex for use as residence by

another person on rent or without consideration. Therefore, it does not =

matter whether the individual buyer uses the ﬂat‘himsel;f or rents it out.
There is nothing on record to establish that the individual buyers do not
Jall under the aforesaid explanation. For this reason, we find no service
tax is chargeable j_'rom the appellant on the agreements entered into by
them with individual buyers Jor completion of their buildings as has been
alleged in the SCN, Consequently, the demand needs to be set aside and
we do so. Accordingly, the demands Sor interest and imposition of
penalties also need to be set aside”

¢. CHD Developers Ltd vs State of Haryana and others, 2015 -TIOL-1521-
HC - P&H-VAT wherein it was held that “45. In view of the above,
esse;'a_tially, the value of immovable property and any other thing done
prior lo the dale of entering of the agreement of sale is to be excluded
Jrom the agreement value. The value of goods in a works contract in the
case of a developer etc. on the basis of which VAT is levied would be the
value of the goods at the time of incorporation in the works even where
property in goods passes later. Further, VAT is to be direcled on the
value of the goods at the time of incorporation and it should not purport
lo tax the transfer of immovable property.”

Appellant further submits that to be covered under the deflinition of works
contracl, onc of the vital conditions is that there should be transfer ol
property in' goods lcv-iabic for sales tax/VAT. Undisputedly sale of undivided
portion ‘of land along with’ semiﬁnished flat is not chargeable to VAT as
there is no transfer ol property in goods is involved and it is mere sale of
immovable property (same was supported by above cited judgments also).
Therefore, said sale cannot be considered as works contract and
con;;cqucntly no service tax is liable to be paid. All the goods till the
prospective customer becomes owner (i.e. upto entering of ‘Agreement of

salc) has been sclf-consumed and not transferred to anybody. Further goods,
being used in the construction of semi-finished flat,\have lost itsgic!f/m;. -'.‘\?ild
0 rd

2y Gl s
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26.

ik

28.

29.

been converted ingg immovable property which cannot be considered as
goods thereflore the liability to pay service under works contract service up

till the execution of ‘Agrecement of sale’ would not arise.

towards salc decd is not taxable then there is np short payment of ‘service
tax, therefore, the impugned order needs to be sct aside.

Appellant” submits that the impugned order vide Para 16.8 has given a
finding that “the allegation in the notice is that they had short-paid service tax

in conlravention ch"I?u!e 2A(ii) of the Service Tax (Determination of Value) Rules,

In this regard, Appcllant submits that the finding of the impugnéd order is
not at all correct in as much as the show cause notice has never disputed
the valuation adopted by the Appellant. Therefore, the question of inclusion
of sale deed values in the taxable values is not correct and the same needs to

bec scl aside.

Appellant [urther submits that once the sale deed is entered, the fight in the
semi-finished Nat is transferred to the customers and for completion of
balance construction, Appellant has been entering into construction
agreement on which appropriate service tax has beeﬁ already paid. In this
rcgai‘d, Appcllant submits that the agreement entered with customer
involves only transfer of Property in goods along with services and does not
involve transfer of lapd as the same was already transferred to the customer
by entering into salc decd. Once the transaction does not include land, there
is no requircment to include the value of land while calculating the service
tax. Henee, the finding of the impugned order that the value of land shall be
included for th_c pufposc of valuation is not correct and the same needs to be

sct aside.

In Re: Other non-taxable receipts’ (Corpus fund, Eleétricity deposit, water
charges, service tax etc.,) are not liable — hence shall not be included in
‘taxable value’

30.

Appcllant further submits that the adjudicating authori
the demand vide Para 32 stated as follows
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“32. I find that the assessee has referred to "nontaxable receipts” in his
worksheet whicf'L he claims has to pe deducted while determining the
laxable value. In his submissions, he contends that VAT, registration
charges, Stamp duty, electricity charges are to be deducted. I find that the
nolice itself has not taken VAT and registration charges Jor purpose of
c}uun!iﬁcazion. of !.axc.zbie value. Therefore, it is not a bone of contention
between the Department and the assessee. As regards other "non taxable
receipls” as claimed by the Appellant, he has_. not provided any doc.ruments
excepl the worksheel. Without any other material facts on record, I am not in
a position to examine the nature of the supposed non taxable receipts. The
. onus is on the Appellant to provide supporting docur;tents to substantiate his
contention thal these are not to be taken into consideration JSor determining
the Laxabir: value. They have failed to do so. Here, -I must point out that
under Rule 2A(ii), total amount charged for the work contract is to be taken
Jor abatc;.ment and “total amount” has been defined under the said rules as
“sum total of the gross amount charged for the works contract and the fair
market value of all goods and services supplied in or in relation to the
execulion of work contract, whether or not supplied under the same contract
or any other contract after deducting ‘
i) the amount charged Jor such goods or services, if any

it) the value added tax or sales tax, if any levied thereon”

Appellant submits Lthat the linding of the impugned order that the Appellant

has not submitted any documents is not at all correct in as much as the

adjudicating authority has not asked for such documents. If the documents
arc not available, thcé department has the liberty to request the documents
instead of confirming the demand. In the instant case, no such request is
made by the adjudicating authority. It is settled law that the department
cannot confirm the demand by merely stating that the documents are not

submitted. Hence, the impugned order to that extént needs to be set aside.

Appcllant submits that the amounts classified as non-taxable ‘receipts
includes clectricity charges, corpus fund etc. Appellant submits that these

receipts towards
a. Corpus fund which is collected & totally kept in scparatc bank account

rceRgInof
D vf’r;:';ﬁ\

s formedy ¢

and translerred to sociely/association once it

Page 18 of 26



