
corpus fund & l;ccping in scparatc barl( account ard subscqucr.lt frtutsfer[o associat ion/socicLy is statutory requirement;
b. Dtcctr-icity dcposit col

'electricity uo*a, o"ru..l 
d & totally rcmitted/deposited with the

Appclrant crocs nor. .",r, 
oonst" elechicity co'nectioa to the villa and

rcmittcd as 0.]. ,h" .,u*] 
any amount out or it; this deposit is collected &

r/w rulcs/rcgulro",," *;:j1J"* :":::,"r 
* Erccrricitv R"rnrm a"L rses

c. Warter dcposit. collcctcd
water supply & scwer 

& totally remitted to T{yderabad MeEopolitan

co n n ecti o n. r,,, " o 
"o,, "1:' 

j"";1,lT"r:"rl;., 
::rJ : j#l*""H;::

chaigcs lor firs( two m(,n
.rc corrc(;Led & paid in ,".ll:::iffitlr'^;.ffi;:"lff""#T::
rnadc thcrcundct; '

d. Service Lax collecled & r
provisions of lrinancc o"r, 

"rTltllo to the central government as per tJ,e

As sccn frorn thc abovc, all these charges colrected. ,o*rer 
non-taxab.lereceipts, eLre statutory charges/deposit and received as *e.e ."imbu."e-entsof expensc-s/charges incurred/paid on behalf of customers srrd docs notinvolvc aly provision of scrvice. Hence samc sha.ll be excluded from thcto(ablc vall(c inler alra in tcru

vatr-rc) li.utcs, 2o06. 
os of Rule 5(2) of scwice tax (deter'nination of

33. Judicially also it was hctd tfiat abovc charges are not to be iricluded intaxablc value. Rcljcd.on tCC Rcality & Others Vs CCE2O13 (32) S.T.R 427(lri. - Mumbai); Icrmatal<a ,frerd.c promotion Organisation v. CST 2016-TIOL_1783-CESTAT-BANG: hcnce demand does not .sustair ," ;":;;;;
. 
cvidcncc thc rcccipt o[ corpus fund, service tax and electricity charges,Aplellant is hercwith enclosing the sample copies of ledge! accounts of the. cusromers as AnncxurC{f,

,/
h nu, nu-quaotilicatiou of demand
34. Appcllant submils that it is onty sole all.egation of SCN (para 2) that

construction agrccmcnts are subject to service tax under the catcgory of
"works contract,,, no allcgation has bcen raised to demald servicc tax on the
sale deed valuc, l-lowever, going through t}.e anncxure to the SCN, it ca', be
observed the[ thoulah the altegation is to demand service tax on construction
agrecments, thc quantiilcation is based on

Page 19 of 26
E'l.BAO

c
o

fro 
8'

unts

a)

ovc



for all thc actiiitics incruding amounts receivej towards the .,sare deeds,,. This
clca-L1y shows that thc findiog of the imp*g'ed order is not correct and the
same needs to be set aside.

35 ApperranI su t)rnits th?r[ it i-s apparent from .,e scN that it represents afi errof
in quantification ol the demand. It may be iroted that the Applllant have
regularly and diligcntly dischargcd Screice Tax on the value of ..construction
agresmcnts',. The above is explained through a comparative chart provided

'below:

Particqlars

Oioss lleceipt

Less Deductiorr s

Sale Dced Value

Ta-rablc amount

Abatcmcnt @ 40%

Scrvicc Tax as applicablc

Actualiy Paid

Balance Dcmand o 4,207 ,65t

Appcllant submiLs Lhat once tl.re appaIent error in calculation is takcn to its
logical conclusioo, tlte entire demand fails arrd thcrefore there is no cause of
aly gricvance by thc deparl,ment on this ground.

Ctrm-tar b [L undcr Sect:toN 67 should be extended

36- Appcltant sLrbmits that assurning but not admitting there is a liability under

works coltract scrvicc for salc of sem!fiIished flat, then as the Appeuant has

not collcctcd scrvicc tar( from t]rc buyer, the bcnefrt of cum-tai requires to be

cxtcndcd to thc appcllant.

37. Appcllant submits Lhat in light of the statutory backup as mentioned above

and cases whcre it was heltl.that when no service tax is coltected irom the

customers thc trsscssec shall be given the benefit of paying service tax on

cum-toi basis

a. P. .Iani &Co.r,s.CST2010(020) STR 070 lGri.

s

8AC

As per

Noticee
As per SCN

75,O49,757 75,O49,7s7

o
VAT, Rcgistratio ges, stamp duty
aud other non-ta.:<able receipts

n char 5,365,770 4,O 12,405

3,598,889 71,O37 ,352
1,439,555

205,803 4,207 ,651
205,803
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".H:Tal Corporatiorl of Dclhi vs CST, Dclhi 2oog p t6)sTR o6s4
c_ Oalcgil FiDancial

d' BSNL V.s 

""r, 
J"LTl"^': l:.!"u' "o"n'n 

2071 P4)s'r'R seo

on the ba s is 
", *"*...i:f","1:l lii1,i;l;i j,#i;i.

[;tx r1;111.1ipc..' Lo bc pr'vidcci ,,, ,,j-' ;-:' - 
""'rr,ts ulat tl]e benefit of cum-

Appcllan[ submits that 
vidcd to the Appeltant o., th
rhe cum-rac benefit shar be "_,;::::" 

or rbe s.u,e,

.In Re: Interest and pehaltie
38. wifllout prejudicc ,n ,n. 

" "ootto not be imposed

itseuis ru;i ;;;;;;';: ,'"'egoing' 
Appellaat submits that when service ta:K

. submits that it is u ,r.orr,,'l"uo" 
of interest does not ar.

thcrc car bc no qucstion jl'"o.",*r *";;;;;"'fi.#iJftI":,.J
in prathiba processors ,*." 

o.rro* *, iatercst as held b,
uor, 1996 rrr, 

"r" 
lrla"r" 

ov ttrc supreme court

tt 
3i:r::::tJ';,:':t,':*"ition orpena.rtv cannot be merery an automaric

peualty requires to bc scr 
jf"o*' herce the impugned order imposing the

40. Appeilant subndts that tl
receivcd towarcrs 

"rt" a""a.' 
are under bonafidc belief that the arnouats

or rhe ,aw rhar ir rhe ;;;:,il:,",J:::;::":l."Tjf rt setued position

taxability, imposiLin. or. the ,.,o.,rfi-- 
--_^ *'.'* oellel as rega-rds to non-

-:.":: 
::,1 ; ;;i:,;t! i#l:Hil:X::-'fed rn'[his resard,

b. commissionc. ,. *r.'n,,.",u. -r 
9g9 (43) E.L.T. r95 (s.c.)

(s.c.); 
at'l'cxtitcs Mirs Ltd' - 2oo4 (167) E.L-T.3Tg

41. Appellant subm.il.s that, rvheq U:e tax itself rs not payable, the question ofpenalty undcr Scction Z6 docs not al.isc. Furthcr , assuming but not admitting,

AppellanI werc no[ nL all hqving
furthcr also urcrc was a gcnuinc

that thcrc was a tax.liability, as

thc industry whgrc thc builder pays tax

doubt about

explained in
the intentio

thc Uability of tax on land va_lue

n [o evade the service tax urnd

the previous paiagraphs when

ln
under Rule 2A.Valuation (A hugemattcr o[ litigation), Appcltant is acting in a bona fide belief, that he is notliablc (o collcct a rrd Pay scrvicc tax there is no question of penalLy underscction Z6 rcsortiug to the provisions of Scclion g0 considering it to be allccting arrd paying

.4,

BAD

rcasonablc causc for not co
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42. The Appellant submits thart-pena_lty is imposablc when the Appellant breaches
Lh<: provision of lhc statulc with an intent to r]efeaL the schcme ol- the Act
lvhcn therc is a confusion prcvalcnt as to the leviability and the mala fide not
cstablishcd lly thc dcpartment, it would. be a [t case for waiver of penalt5r as
held by various tribunals as under

a. Viput Motors [p) Ltd. vs Commissioner of C. Ex., JaipurJ.20Og (009)

. STR O22OTri.-Dci

b. Commissioncr of Service Tax, Da:nan vs Meghna Cemei.t Depot
2009 (01S) STR 0179 Tri._Ahmd

43. Appellant submits. that'issue involves interpietation and the periodical
notices l'ravc bccn isstrcd to the Appellant, the imposition of penalties under
Sectioa 76 is uot tcnable and the same needs to be set aside. In this regard.,
Appellant relied on M/s. phoenix IT Solutions Ltd Vs CCE 2OlZ l'2l STR 182
(Tri-I{yd).

44. Without prcjudicc ro thc foregoing, Appellant submits that penalty is
proposed undcr seslion 77. However, the subject order has not provided oly
reasons as to why how the penalty is applicable under section ?T of the
Finance Act-, 1994- Furthcr, the Appellant is already registered und.er service
ta,.( r-rnder r rorks contract service arrd filing retums regularly to the
departmcnt. Accordingly, t[]c pena_l provision mentioned under section 77 is
not applicablc lor the present case. As the subject order has not considered
these csscntia.l aspccts, U1c penalty under section 27 is not sustainable and
requires to be set aside.

penattg u.nd ctllou.t thz appeaL"

4o 
sl

oc
O
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4.5.'lhc Appellant submits that in the following two ca5es, M/s Creative Hotels

Pvt. l.{.d. Vs CClt, Mumbai (2007) (6) S.T.R (Tri-Mumbai) and M/s Jewel

Hotcls Pvt Limited Vs CCE, Mumbai-l (2007) (6) S.T.R 24O ffrf Mulnbai] it
was hel.d th.at "'l'he authorilies belout haue not giuen ang allegation as to uthg.

penalty is required Lo. be imposed upon them. Onlg because penaltg can be.

imposed, tl" Ls n.ot Lecessaru that in atl cases penaltg is required to be imposed.

In thLs case I accepl the exptaftati.on of the Appe$qnt and therefore dropped the

Beaelit of Scction 80 should bc extcnded



46. Apl:cllan( submits Lhat allcscd \h^,r/..^_ l
, varicu s rcasons inl?rala 

cged short/non_iayment of ser-vice tax was duc to
a. Given undcrstanding that compliance

accordancc wi{.h tl.Le law.

. b. Whatcvcr bclir:vcd as kc rhore 
","." ;,,"*", "LlH::::,:::iJll"ii};_,," or incrivisib,econtracts, taxability of

' d. There was cno,ulh 
"o.rrlton"o"ttot 

involving immovabl'

ta\ among the i.,ar"t.yl """""" ;" *"l""*tffi,I; ]i;,""
c. Matters u,cre rcfcrrcc.l to

- 
. A, the abo,c cern bc consid 

larger bench at various insta,Ces.

;;: jff i:i"ir* *1*: I$'j.:H ilffi ::':il:

made by Appeuart is in

APPellant cravcs lcave to a
submissi.ns. 

dter, add to and/or amend the aforesaid

47.

48- Appellant submits that wish
ordcr in this rcgarcl.

to be heard in personal before passing arry

For M/s. Modi an Modi

sEc,B.a,c
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PRAYER

Therefore, it is prayed that
a. 'lb sct- asidc tlrc impugned order to the extent aggrieved:

b. 'lb hold lhal flals/villas solcl after receipt of Cornplction Certificate is aot
Uable to scrvicc ta,r(;

c. 1b hold lhat scrvicc tax is not applicable on amount received. towards SaIe
l)ced i

'd. 'lb hold thaldemand should be re-quantified;

e. To hold that no intcrcst and penalties are Leviabl.e;

f. 'lb hotd tha( benelit of sqction 80 shall be ex

g._ Any other consequential reliet shall be lrante

P

A Pellan

Modi

stated

t

\IERIFICATION

-pxful4-qf 
M/s. Modi and

Construct-ions, l-lydcrabad, thc Appcl.l.ant herein do declare that what

above is Lrue Lo thc bcsL o[ our inlormation

Verifred todayfll-th day ot April,2022

Place: Hyderabad

a-rld beliel

' - ,{ur
'*.

,\
I

sEc'Bi.o

9E l'8,r..4
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r,rgm-{Tqff,c,ftri;imtqra(arrf"r+- E

rgE-{{Iilrdt

y'" rxr.,t*-tr

__l

tu-

t-_t_
*.i.c.fin.c

DrN: 2o2l r2 56YOOOOO4.566 I

OFFICE OF THE ASSISTANT gOMNISSIONER Or CENTITAL TAX,. SDCUND ERADAD GSTDrvIsIOlY I SECUNOERI,AADSALII(E SEI{ATEI D.$q: 2.4-416 & 4lz, I'AMGOPA!PET.M.O. ROAD.
500 00JSECIJ&DETL{dAD.

,hotrc 79O L24J IJO E{noit-€xco /ADJN/sr/22Il2ojI ''ccsr:Dtv.s\BD.coMItr Te.secuNoeR,rgrD Onr!il.l

ORDER_t N _ORTcNAL No.Og | 2O2 t -22 (S.Tax_Adint(Passcd by Dr. J. vidhj,adhar Rao, A*"i"t""i co._ilJio"i.'i'dl'1".r t*,
. Secunderabad GST Division)

, ff#,* bcrqqrfl tucr rcrt. csqft $ Msqfrq &ftcc-dcft ERi

rvhom iu is issueri.

2 {s rrlt,q t fr-S { e.fr( 6l Erfi qsild d * t qrn €dlq-d kf, sfftftqq, rssqol vm es1se1 & o{'i-{, {s rntw 
Ftr ifr -d o1 "{i;'il #+; ,nil{ 3nrn

1$X, ,E@rdc, 
sra-+rae, \rm fr be*" *. *t#, f1q;: ;#;er ol{rd s.rHq,( 6 I

Under Section gS (3A) of thc Finance Act, 1994 as amended, any personaggrieved by. this order can prefer appeal rvithin two months from the datc ofcommunica.ion of such order/decision to thc c"__i;;;;; (i00".,"1, 
"0r",

omce, Tth floor,.L. B. Sradium Roacl, Basheor Bag;: ;;ilil_f
3. trRI 8s + oidrfa 3flq6 rniftq Of ffi r{fi-d trid \rg fl_c t Arft sltrfrqft-o a-S& i rs al voru-+-6{ ,*,

An appeal undcr Scc.gS ro.the Commissioner (Appqalsl shall bc madc inform sT-4 and shall be veritied in the prescribed _.;;;;.*.-, 
-,..

4 rrfrf, Er su-q sft{ ii. !_sd4 t A qffi t-F,.d fuo, qr t sfu h*. oiTiqr qrR0tq ft ft-tq t ii+f, o1 w rfl t uaA \.d. qfr rfl o{ffd fi flq ddr d 
",{ 

t,
. The lorm ofappcal in Forr
bc a"co-pani"d iy ;'ffi .l ;;;1:,"","5.1;1 iii:i,t"iLl;[:o*:1f#o "n",,

il" dgm#l*ffi frov t o* u * * r ur+r .'*. qft 6 w,f

.""",'Jh::i",il;:JJl il :1il;rJ,iljh:il.,,aT,;;dcr appeared asainsr

)tr
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07/2020-Adjn(sTl DC
Dr.03.O8.2020 . Thc noticcc
optcd for SVLDR Schcmc,
2019. The desiSnated
Commitlee issued discha-rge
ccrtilicatc for full and Iinal
settleocnt o[ tax ducs uDdec
Sec 127 ot the Finance
(No.2l AcL,20l9 read Nitlr
Rule I ot the Sabl€Vis$'as

sL.
No.

SCN OR NO. &datc Period Amount of
Seruice Ta\
demanded
(Rs.1

oto
NO, Date

1 HQPOR No.34/2o l0-
Adja(ST) dated
12.04.2010

2009 6,O4,tA7l- 45/2010-ST Dr.29.10.2010
(Cool'irmed)

2

3

OR No. 59/2011-
Adjn (STl cr.X
Dr.23.O4-2Ol I

t2,06,4471. 48 /20 t 2-Adjn(S1') ADc
Dr.3 1.08.2012 (connrmcdl

OR No.53/20 t2-Adjn
IADCI D1.24.O4.2012

20t). 27 ,6r,448l -

OR No8 r/2013-Adjn
(sr) (ADC)
Dt.O2.12.2013

ot l2ot2
to
06 l20 L2

t1,8?,4O7 l- 06/2020-Adjn(ST) DC
Dr.03.08.2020 . The noricee
opted for SVLDR Schcmc,
2019. The designated
Committco issued discharge
certificate for .full ard nnal
settlemcdt of tar dues under
Sec 127 ot the Finance
(No.2) Act, 20l9 rcad with
Rulc 9 o[ the Sabka viswas
Ilceacv Schcmc. 20191.

5 OR No.l09/2014
Adjn (srl (Jcl
Dt.24 .O9 .2O 14

07 l2or2
to
03/20 r4

38,3s,321/-

Page 2 ot21

As?5

Sub; Scrvice Tax - M/s Modi & Modi Constructions, Hyderabad _ Non-
Paymenr or Service aT;:::I::, ooj.dication Order _ Resarciing.

.M/s Modi & Modi Constructions., 5-4-187/3& 4, 2nd Floor, Soham' Mattsion, M.O. Road, Secundcrabad .5OOOO3 (hereiaafrer refe.fed. co as .M/s,
MMC' or athe Assessee,') have registered themselves with the service rax
Deparcmcnc yidc Registlatior No,AAKFMZ2I4NSTOOI, for payment of scrvice'Tax Under. the categories of "Works contract service" and :construction of
Residentia.l comple{ service",

2. As seen from the records, the assessee entered into l) Sale deed for
sale of undivided portion of land together with scmi-finishcd portion of rhe flat
and 2) Agreement for construction, with their customers. On.execution o[ the
sale dccd'the right in a property got transferred b the customer, hcnc.e the
construction service rcndered by the assessec thereafter to their customer.s
under agreemenr of construction are taxable under service tax as there cxists
service provider and receiver relationship between them. As transfer of propcrty
in gqods ln exccution df the said construction agreements is involved, ir
appears that the services rendcred by them attc. cxecution bf sate decd against
agreements of canstruction to each of their customers to whom the tand u,as
already sold are taxable servlces uEder r,Works CoDiract Sersice',.

3. Accordingly, for the period couering upto March 2015, the
following Show Cause Notices aad orders had bccn issued to the Assesse for
non-payment oI service tax :

2010

lleeacv Scheme.20t9).



6 OR No, 2512016-
Adjn (STl (Jc) DL
18.04.20I6

04l20t4
lo
03/20 rs

6,30.349/- 0s/zozo-ea;n1ST1 - od
Dr.04.08.2020 ..The noticcc
optcd for SVLDR Schcmc,
2019. Thc desi8nated
Commitlec issucd dischargc
certificaLc for full and hnal
settlcment o[ tax dues uodcr ]

Sec' 127 ot the Financ-h I

(No.2j Act, 20t9 read rvirh I

Rulc 9 of thc SablcaVisrvas I

(LcgacySchcmc,20lgl. 
I

4. . As per the inlormation furnished by rhe Assessee aloog with statements
vide thcir letter datcd 15.2.2018. rcceived on L6.2.2O1a, it rvas observed thar
'the Assessce' have rendered taxable serviccs under the category of,Works
Contract Services" during the period April, 2OlS to Junc, 2017. The Assesse
had rendered serviees for a taxable value of ft.s. Z,50r49,Z5zl-{Rupeei Sevea
Crores Fifty Lakhs Forty Nh,e Thousand Seven hundred ard Filty Seven
orrly), After deduction of VAT oI Rs. 4O,[Z,4OSl- the taxable value works out
to Rs. 7r1o,37,352/-(Rupees Seve! Crores Ten Lakis Thirty Seven
Thpusaud Three huudred aad lifty ,IVo oaly) on which aervice tax
(inclu'ding Cesses) worked out to Ri.4Z,O7,6SLl-, as per the relcvant annexure
to the notice.

5. Vide Financc Act, 2ot2, sub section (IA) was inserted in Section 73
which read as under;

SECIIO.M 73(7A) - Notuilhsta.nditg a\ylhing cofttai^ed in sub-sectiod lj), the
Centrdl Excise Ollicer mag serae, subsequetLt to any notice o( notices s'erued
undet- that sub -sectiorq a stdternenL @ntaining the d.etails o! seruice tox not
leuied. or paid. gr sLort Leuted or short pdid. or erroneouslg refund.ed. Jor the
subsequenl period., on the person clLargea.ble to seruice to/- tlLen seruice ol such
statement shall be deemed to be service oJ notice on such person, svbject to the
co1dition that the grcunds relied upon Ior tl:€ subsequent period, are same as are
mentbned in tlle earlier notices.

6. The section 658, 668, 66D as inserted in the Finance Act, 1994 by' the Finance Act, 2Ol2 w.e.f . O 1.OZ.2O12 are reproduced- below:

6,7. _ SECrfO,lI 658 (44): .seruice, means .lng activtty Cq.riied out bg
person for onother for coisideration and inctudes a declared seruice, but sllait
not indude - (o) an actiuitg u.thjch constitutes merelg,- lil a transfet of title in
goods or immovable properTy, by woy oJ Sdte, gift or h aag oaher ltto.rvtar; or(ii)o transaction ir..,toncg or actionable ctain; (b) a prouision oJ service bg aa
employee to the empLoVer in the courae of or in retition to hb emplogmett; (c)
Iees taken bt ang Court or tnbur.dl establkhed und.er any taw 1or tiw time betnghforT.
5-2. STCTION 6d r.- There. shall be leuied. a to-x (h.ereinafter relerred toos the.serui& tax) at the rate of fiurteen per cent oa the ,Au.'oJ oU 

""_io",other. tl@.n. lhose seruices specifred in the iegatiue tist, proviiei oi agreed. to beprouid.ed. in lhe tauable teftitory b! or," p".ro^ anotdZr and cane.ea in sr"t.,rnanner as may be prescribed

6.3. SEC, oN 66 D: Contains the negativc lisL of services. Ir appearsthat- serviccs proi,ided by the Assessee are not cove.ed unde; any oI thcsen iccs listed therein.
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6.4. SECTION.65 E; Contains declared service and work cont.act is
covered undcr 66E(h) of thc Finance Act, 1994.

5,5. Furthcr,' Noritication No.2S/2012-ST, dared 20.06.2012, as
amcnded specified serviccs u,hich rucre exempt from payment of Scrvice Tax. lt
appears that services provided by Lhc Asscssee are not covered under any of
the services listed therein.

'/. The grounds as explained in the Shorv Causc.cum demand notices
issued earlier are also applica6le to thc present case; the legal position in io far
as-'works Contract Service, is concerned, rhe said servicc and its taxability as
defirrcd under Sub -clause(zzzza ) of Clause l05 of Secbion 6S of thi pinance
Act,l994 as existed bel'ore 01.07.2012 stands norv covered by 658 (54)
lvhereby ahc said Service being declared service under Section 66E(h) of
Finance Act, 1994 and for oot being in the Negative List prescribed under 66D,
continues to be a taxablc scrvice. But for the said changcs in lcgal provision,
the stat\.rs o[ Service and *re corr-esponding tax liabitity reriained same. Hence,
noticc is issued in erros of Section ?3(1Al of the Flna[ce Act, 1994 fo. the
period April, 20lS to Jurre,2017,

a. In vicw of thc above, M/s. Modi & Modi constructiods,
Hyderabad werc issued with a Show Cause Notice vide
C,No.V l24l 15102/20l8-Adjn. dt.16.04.2018 requiring them to reply to the
Assistant Corrmissioaer of Central Tax, Ceutral Exclse aad Sergice Tax,
Oflice of the Asslstant coEmissioner of Cent.al Tax, CeEtral Exclse and
Service Tax, Sectrnderabad CST Divislon, Secuaderabad GST
CotnrdissioD.etatc, D. No. 2-4.416&417,1.t Floor, Salike Senatc,
RaEgopalpet, M.c Road, Hyderabad. within 3o(thirty) days of rcceipt of the
notice as to lvhy: -

i) an amount of Rs. 42,07,651/- (Rupees Forty-Tq,o Lakh Seven
Thousand Six hundred aud Filty One oDly) (includi[g Ccssesl should
not be demanded from them towards "Works Contract Service .rendered

by them during April, 2015 to June,2o17, in terms of Section 73 (ll of the
Finance Act, 1994; on the grounds discussed supra; and

ii) I:rterest irhould not bc demandcd on the amoun[ at (i) above, under
Section 75 o[ ttrc linancc Act, 1994; and

iii) Petralty should not be imposed on thcm undcr Section 76 of the
Finance Act, 1994, for the contravention of Rules aod Provisions of the
Finance Act, 1994; and

iv) Perralty should not bc ir[posed on them undcr Section 77 of the
Finance Act, 1991.

9. RDPLY TO THE SHO\X CAUSE NOTICE;

9.1 The asscssee furnished reply to the Show Cause Notice vidc their
tetter dated 14.6.2018 and madc the following submissions i

9.2 The asscssee stated that during the disputed Period for u'hich

present notice has bcen issucd, the assessee has undettakeo the followiog typc

of transactions:

+0
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corFl fter rece of Com Cc ate C : The asscssec

lt. Sale ol Flats before ccipt of Com tion Cer ICCI: ln these
transactions, thc assessee said that he is cxecuting sale deed for semi_finished
flat along with an agreement of constructioos and said that Sale dccd is
registered and appropfrate "Stamp Duqf has been discharged on the same and
is discharging service tax on agrcement of constructions value after availing
deduction tovards sate deed value and non-'taxable receipts.

9.3 Thc assessee submitted details of Villas booked bcfore CC and
aftgr CC as follows :

9.4 The assessee further submitted that Complcrion certilicatc from
the "Chartered enginee/ lor 33 Villas was obtained on OS.OS,2Olg and applied
for Occupancy Certificatc (OC) on 05.11.20f4 and same is unde! process. 20
villas were bookcd afier this date and sale deed is being executed for the eotire
salc value of villa. In such circumstanccs, no scrvice tax is liable cin the
amounts received. torvards said villas since same is.sale of immovable
propcrB./" and iL was spccitically provided in Scctioo 66 E(b) of Finance Act,
1994 that service tax is not liablc for the villas booked after corDpletion
certilicate date. Hence proposal of present Sho.w Cause Notice to demand
service tax on the villas booked a.fter Completion Certilicate (CC) datc is not
sustainable ard rcquired to be dropped.

statecl i
enrire s

n lhese transactions, in most of the cases sale deed is executed for thc
ale consideration u,ithout entering into any construction ag.cement and

in some cascs sale deed is bcing executed for semi-iinished constructions
along with an agreemctrt of construction and said that thc flats sold afrer
CC is not leviable to service tax, he has not paid any service tax on the samcbut paia serviic tax bnly on ambunts /eceivid to$,arcls coristruciion
agr€ements

9.5 The issessec said that as secn lrom thc opeative part of Sho$,
Cause Notice, it is clca.r that it is only sole allegation ol Show 

-Cause 
ruoticc

(pa'a 2) that construction agreements are subject to service tax under thecatcgory of'rvorks contract" and no alregation has been raiscd to demancrservice tax on the sale deed value. Assessce however alleged that lvhile
calculating the demand of sewice tax on constructio.r" 

"ir""rn".r,", th"quantification is based on gross amounts mentioned ror ar thc activitiesincluding amounts receivcd rowards the "salc dccds". S", ai" ;;.;;;;;
Noticc. reprcsents an error in quantincadon of the demand 

".rJ.tut"a tuu,once ule apparent error in calculation is taken to its logical conclusion, thecntire demand fails and therefore therc is no 
"u"". of 

""ny 
gaa"uoce by theDepartmenr on this ground and the 

'olowing 
quantirrcatiori oi th"-u,,.ornra ,,submitted by the asscssee in this regard:-

Particula.!s No. of Villas
No. ot Villas booked
are booked beforc C

re receipt of CC (Taxable as thc villasbefo ti
No. of Villas booked after receipt of CC ( Not-Taxable as the
villas are booked after CC

16

No. of Villas booked aJier receipt of CC but lvith CoRstruction

tructions
blc to th ten t offl-,u ten toonly Agreem

c so

4

Total 3I
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Particulars As !e! Noticcc As per SCN
Gross Recei Is 750497s7 750+97 57
kss deducrions:
Sale Dced Valuc 66085098 0
VAT, Registration charges, stamp duty
and othcr non taxablc rccei ts

5365770 4012405

fa\able amount. 71037352
Abatcment +o%
Service Tax as a licable

1439555 2A4g94L
20s803 4207651

Actuall aid 205S03 0

.9.6 The following. broad lines of argument are submittcd by- the" "
assessec:-

a) In a.ll cascs, the "sale deedl is cntered into after the completion of the
. building hnd thereforc .the demand cannot be justified .under the

sarne cdtries
b) .Till thc stage.of intering into a .sale deid, ttre trarsaction.is

esscntially one of sale of immovable property and thereforc cxcludcd
from the purvicw of service tax

c) ln any casc, the deeming liction for construction services prior to
completion cannot be classilied under works contract services since
doing the Same would render scction 66E(b) oI Finance Act, 1994 &
Notihcalion 26l2012 ST dated 20.06.2012 redundanr

dJ lfat all a vicw is tak6n tLrat the value of ,salc deed, is liable to service
tax, thc benelit of tl.e abovc notification should be gtanted aftcr
reclassification of the service.

9.7 The assessee submitted that similar to the ctaim lor exclusion of
sale deed value, the value attributable to stamp duty, clectricity etc., qeed to
be reduced and stated that once the abovc deductions arc alloived, thc
demand would be reduced to NIL

9.8 The assessec had made mention o[
support to his claimi

the following case larvs in

i. Commissioner of Central Excise (Appeals) and thc Hon'ble
CESTAT, Bangalore in the previous period has remanded thc
matter back to the adjudicating autlrority for re-quantification ol
the duty tiability. Horvever, the subject Show Cause Notice has

not considered this aspect and dcmanded service tax and
submitted that thc proposition of the subject Show Cause Notice

dcmanding the duty is not sustainable and rcquires to be

dropped.

ii. The assessec alleged that the grounds of the old period is not at
all applicable for thc new / subsequcnt Period due to the

substantial changes took place in the provisions of service tax

and submittcd that oncc SCN raises allegation/demaod based on

inapplicable provisions then such allegation/demand cannot

sustain and relied on Maharashtra Industrial Dcvelopment

Corporation Vs CCE, Nasik 2014 (361 S'T'R r29 I (Tri' - Mumbai)

wherein it was held lhat 'with regard to the shol'D cduse notice in

Appeal No- ST/ 85267/ 14 we rtnd thal the peiod inuolved is 1-)o'

Z'Ol I to SO-/-ZOIZ. In the said case, the detuand is for tuto peiods
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- one fioit 1-1O-20)l to 30-6-2012 and tt:.€ second. i.s lron l-7_
2012 lo 31-9-2o12uhen the neqdti ve list c.It71.e into e but
the show c.ruse notlce h beeft issued on
defini tlon of M.t Malntendnc e and Reoai r servlce
has dp ior to 7-7.2012- Th post- 1-7-2O12 the
rooisions d t

9,9 The asscssec stated thar the subject SCN.. is issued without any
allegatioos, the same has not proved the burden of pioof of taxability, which.
is essent'ial urlder new service tax law. Relied on United Telecom Ltd. Vs CST
2008(9) S.T.R. Iss lTri-Bang); Jc.$itc (tndia) Ltd. Vs CCE 20lr (21) S.T.R.
119. [ti-Dcl).

here the de nds
oeaLodp ost- 7'-7-20 72 dte nbt ma iitaitabte',

9- 10 The assessee said that an a.mouot of Rs,Z9,g35/- has already paid
towards service' tax on the amounts 'received towards constiuctions
agreemcnts and rcquested the Adjudicating authority to considcr the same
$,hile passing the order and also to exclude the vaJue of land trom
dctermination of 6ervice tax liability.

lO. [r terms of para l(ii) ot CBEC Circular No.l028/ l6/20r6-Cx
cs issued to M/s. Modi &
thc present Shorv Cause

9.11 The asscssc mentioned that as thcy have not collectcd servicc tax
from the buyer, the bcnelit of cum-tax uls.6712l of Finance Act, 1994
requires to be given and claimed that rvhen servicc tax itsetf is not payable,
the question of interest does not arise and statcd that it is a natural
corollary that when the principal is not payable there can be no question of
pafng any interest as held bJ, the Supreme Court in p.athiba proccssors Vs.
UOl, 1996 (88) ELT 12 (SC). Simitarly stated thar pena.lty also cannot be
imposed in absence o[ the any short payment a.s alteged in the SCN-

g.l2 Assessee submitted that for the p€nalty proposed under section
77, the subject Sholv Cause Notice has oot.provided any reasons as to why
horv penaltSr is applicable under section 77 of the Financc Act, 1994. Further
stated .that the he is already registered under service ta)i under works
contract service and liling returns rsgularty to the Departmcnt, penal
provisions mentioncd under section 77 is not applicable lor the present casea d said that as the subject Shoiv Cause Notice has not considered these
essential aspects, the proposition of levying penalty under Scction 77 is not
sustainable and requircs to be dropped. They turther requestcd to gire itrem
an opportunity to be hcard in person.

dated 26.a.2OL6, as rhc previolrs Shorv Cause Notic
Modi Consrructions were kept in Call Book, hencc
Notiee also transferred to Calt Book.

]0., On 30.O7.2019, M/s. Hiregange & Associates, ChartercdAc-countants (authorized by the-assessec to represent their casc) have,,"f::i:d thar q,ith respecr [o show. cause N;rt" N;.;;N;81/2olg-Adjn(sr)(ADcj dared 2.12.2013 
!:"^:*jry tt 

" 
p*.i-o ilz6 rz 

' 
tl' oalzorzland-oR- No. I 09/20I ao-Adjn.(STXJct a"t"a zq.g.ioiq 1"i,-"..ia'",n" o"rio,07l20L2 to 03l20t4l pe.rainins to-tvl/s. tvtodi & Uodi Consin-r.ccions, theyrvould like to sertle the ".". ""d::.S1:,:1 

v-is.vas luegai o*oriJ- *".",r,,"n)Schemc as prop'oscd in Finance Bill, 20 t9 (Chaprcr Vi

PaEeT ol Zl
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I0.2 ln view of ths directions of rhe Conmissioner and in terms ofCBEC Circular.No.LOS3lO2l2Ol? vide para lt.S, the ,itc related to theprescnt Sho$., Cause Notice u,as translerred to the Adjudication Section ,vHqts. Ofirce on 31.t2.2019 on thc ground that all pcnding noti"e sf,oufa U"adjudicated by rhe highest authoriry q,ith ,uhom a,.,1, 
"of 

,n"- noti"." i"pending.

tQ a 
. .,l-r. intimation letter dt 01.03.2021 was sent to the assessee toattcnd P.H.'on f5.03.2021 bcforc thc Additional Comrriissiorcr, C"nr."t iax& Central Excise, Secunderabad GST Commissioncrate. On Si.S.iozt, tt.consultant appeared p.H. on Virtual.Mode and reiterated the.submissions

madc in thoir repty ilared 14.6.2018. Hc stated thar thc p;o;;;; i;;";
Service Tax on Villas booked aftcr completion certilicate is not sustai[able
and is required to be dropped. He further stated that lvhen service Tax itsetr
is hot liablc to be paid, tllc question of interest and penalry do"" ,,ot 

".ia..

lo.a Subsequentty, ol g.4.212l, the lile was rerurned to Secunderabad
GST Division as. the adjudication procecdings io earr.ier show cause NoticcNo.53/2012-Adjn (ADC) dated 24.4.2OL2 (denovo) were closed on t6.6.2O2O

"i9 :l*: is no case againsr M/s. Modi & Modi Consrrucrions pcna.ing toradjudication in Head Quarters and to initiate ad.judication proce"Ongs i.,
respect of subject noticc to bc conducted by the Assistant iommissioner,
Secuoderabad GST Division as the.notice falls in the monetary liEits of
Assistant Commissioncr.

13. On 24-8.2021 , the consultaot requested for some more timc io
submit the documents as assured during the P.H. on 3.8-21. On 4.10.21,
they again requ€sted for some more time to submit the documents.

14: During the P:H- held on 22.10.21 they submftted O-Jr,r-*,""
ledgers [or the period April 2015 to Junc 2O17, copy olSale Deeds and Copy
o[ completion ccrtihcatcs for flats sold alter receipt of occuPancy ccrtificate
and rc iterated the submissioos madc in the earlier rcply. A Final P.H. was

hetd on 16.12.2021, whcrein the assessee $'as asked to clarify the

discrepancy about tlre payments made by theN. Tlrey informcd that they will

l)

t\
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11. In view of the above directions, the subjecL Show Cause Notice was
taken up for consideration. p.H. intimation lelter clated lS-Z.2O2l lvas sent
to the asscssee to appear bcfore thc Assistant Comrnissioncr of CcntIal Tax ,
Secunderabad GST Dirision on2B.T,2O2l. A mail was received from Karrhik
Bharatha , Executive, Hiregangc & Associates LLp on 2B.T.2L whercin it
lvas mentioned that they were authorized to represent M/s. Modi & Modi
Constiuctions and ha.ve received the p.H. intimation scheduling thc hcaring
o^ 2B-7.2O21 at 12.00 PM. But unfortunately, it missed their attention.
Hence requested.for one inore opportunity of being heard throuEh virtual
mode,

12. Anothcr P.H. was fixed on 3.8.202I. The consultant appeared for
P-H. in Virtual mode and reitelated the submissions made in their reply
dated 14.6.2018. On enquiry regarding detaits of party-wisc receipts, he
assured to submit copies of party wise ledgers elong with bank statements
and also copies of sale dceds / agrcements in rcspect of all the Villas and
requested time for submitting the same.



submit the required challans in a day. However, no documents $,cre
submitted till date.

Discussions and Filrdings :

t5. I have carefully gone through thc records of the case, the
,allegations made irr the Sho$, Cause Nocice, rvritten submissions made by
the'noticee and the submissions made during pcrsonal hsaring held in the
case. This periodical notice pertains to thc period April, 2015 to June, 2017.
Since the issuc is a periodical notice issued under Secfion 73(lAl, nrstly t
qoul.d like to briclly state the iss'uc undcr dispute. The issue has been tlere
since 2009 q,herein the assessee enters into i) sale dced for sale of undivided
portion of land togethcr rvith semi finishcd portion oI the house and ii)
agrcement for co[struction, with the customers. On cxecution of the sale
deed the right in a properly gets transferred to the customer, thcreby the
Dcpartmcnt contcnded that tlxc constrdction scrvice rendered 'by 

the
assessee to their customcrs und€r agreement of construction was classiliable
under uWorks Contract Service' as thcrc crists scrvicc provider and rcceivcr
relationship bctrveen them and the sale deed value plus valuc w.r.t
agreement for constmction are taken for quantilication o[ value for servicc
portion of the works contract under t}le rclcvant rules.

16. 'Works CoDtract,Service' was brought under Ule Service Tax net
with eflect lrom 01.06.2007 vide Notiarcatiotr No. 32l2007-ST, dated
22,o5.2OO7. Thc relevant provisions o[ law rvith regard to this service are
reproduced hereunder:

16-1 As per Section 6g(705) lzzzza) of the FlEarrce Act, 1994
"Taxable Service" under Works Contract means any servicc provided or to
be prorrided to any person, by any other person in relation to the cxecution of
a rvorks contract, excluding works contract in respecl of roads, airports,
raitryaj's, transport termioals, bridges,. tunnels and dams.

Explanation - For tl)e purposes of this sub-clause, ,.tMorks contract,,
means a contract wherein-

(i) transfcr of property in goods involvcd in the execution of such
cootract is leviable to tax as sale ofgoods, and

(iil such contract is for the purposes ofcarrying out-
(al crgction, commissioning or installation o[ plant, machinery,

. cquipment or structures, rvhether pre-fabricated or otlerwise,
installation oI electrical .and elcctronic devices, plumbing, drain
laying or other installations for transport oI fluids, heating,
ventilation or air-c,onditioning inctuding rclated pipe work, duct
work and shect mctal work, thermal insulation, sound insulation,
nre proofing or water proonng, litt and escalator, hre cscape

. staircases or elevators; or
(b) construction of a new building or a civil structure or a part

. thereof, or of a pipeline or conduir, primarily for the pu.poses of
commcrce or industry; or
(c) construction of a new residential complex or a patt thereofi

(d) completion and tiuishing serviccs, rcpair, alteration, renovation
o. rcstoration of, or similar seri,ices, in relatior.r to (b) and (c); or 35.--
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(e) turnkey pt'ojects including engineering, procurement. and

constructibn or commissioning (EPC) projects;

16.2 Section 65 of the Fioance Act,I994 as existed before ol-O7 '2012

srands now covered bY 658 (54) .

As per Sectiot 65 B(54) "works contract" rneo,fts d' cont'dct

uherein transJer of proPertg in goods lnvolved in the execution of
such. cottrd.ct is Letidble.to tdx ds sdle oJ goqds dtad sltch contrdqt

is Jor il|e purpose oJ ccitrying out constiction ' erection'

cotnmlssloning, i^sto-lldtior., cofipletion' trttlr.g out' imProoement'

repcllt, renovation' olterq,tlon oi dng butlding or struchtre on lanl.d

oi loi'.rr.gfng o.,t ang oth.r sitaiiar actittitg or d' Part .ther'oJ 
i^

reldtion to d.ftg butldtng or structure on land;

similai services; or

61 ,"pait, alteration, renovation or restoralion o!' or similar services irl relation

to, residential comPlcx;
(Section 65(3Oa) of the Finance Act, 1994)

(ii)'Residential Complex' means any complcx comPrising oi-
1i1 a uuliaing or Uuitdings, having mote than twelvc lesidential units;

(iil a common area; and
'--'- 

t,ttt any one or more of facilitics or services such as park' lift' parking

Space,- community hall, common $'ater supply or emucnt treatment

"i"*-, 
ro".,"a u]ithin a premises and the layout of such premises is

"'oor.r.a 
by an authority under any lalv for the tt:.: o:i1t 

]rr 
force' but

Ji"" nor i.,"t.,a" a complex which is constructcd by a pcrson dircctly

engaging any other person for designing dr planning of the tayout' ard

.t J-1.rr"",*",i." of such complcx is intended for personal use as

residcncc by such person' t t--t^-^)

"xo;;;;.': 
;; tt'" *,,,o""r of doubts' it is hereby declared that for thc

tl"-""::::St:::"i"":;s permitting the comPlex ror use as residence bv

l1o,f". o.r"on o" rcnt or without consideration;

tbl -residential 
unit means t ";;i;-;;;"" 

or a single aPartment iotended for

ur" a" 
^ Pt""" o[ residence;

ja"..i""'utft t"r of the Finance Act' 1994)

16.4 Definition. ot *"'3:.:r:.;1T$;:r:i;: ff ff :-:'"1 ;:ilB1 1}Iil;
introduction new service tax.Iav 

"^--:r--ri.r ";.nolex" meaos arry cbmplex

rfl trffi J'.:#,I'-"-,!'""#:a:1[il;':"r:i"*bl]:i.":"?s#

frtillt,.}itrutii','*x"'."',,#"::{#rtn""ffi11*';
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.16.3 Further, the dehnition tor coNsTRUcTIoN oF RESTDDNTIAL

coMPLEx sERvIcE under Finance Act is as follows;

(i) "Construction of Complex' means -
(a) construction of a new residential complex or a part thereof; or

lbi cornpt"rion and frnislring serv.iccs in relation to residcntia] cornplcx such as

gili"g,' pfu",".i"g, pair:.ti"C, tloor and wall tiling, wall covering and wall

i.O"atlt, .*ood 
-"nd metal joinery and carPentrl' fencing and railing'

"o.,"t.rliion 
of swimming pools, acoustic applications or fittings and other'



complex or building whiclr is al inrP,n.i".t r^. "^r^ ,^ - ,

"" 
d' .) *,,"; ;;: J' :,', ;:.? ff:fl:li;: :" [,:;":]5"J'#1y,xl,lx,y;conrplction Certificate b). Cofiperent aLtthorit),. t, 

"or.." 
-.Jn"r*"t:o, 

ofresidcncial, commercial and inc
there's a subsrantiar chansc ,"lY-"t:t3 "oTn** or building etc Thcre[orc,
dernirion",.;";;i";;;;" j:l[ ,.,ll"::,::fl 

"1,":r;rll",.;:1r,"""'f.l.:i 
j:;by ieptacing trvelve (r2) rcsijeniial u'it" br, en" ,.";]-j;;;iffi i,.i 

":nn" 
*:..r

:r::';:: i:#J.il1"jff ];J"#".'*f ',iur ""."pr"*,.'Juio,"r"' ii.,,n, -...
or residential, iqdustrial u,.,0 .o.;*:10,1: l:j"Ti"" tax'.Thererorl, construction
to service .* il;;- d;;",'nercral 

complex or building arc being charged
prcsenrscN/issue**,,"n-*i".ii"'."il:""...1["r"T:1J;:.;.1x"T$:il,::
and as such the consideration in dispule * _;it;il;;:o,l 11,""_,"" ,*after availmeot of neccssary abatements..

16.5 At|€r O I-O7.2O!2 ,Construction 
ot Complex, is a declared scrviceundcr Section 66E of chc Fioanr

FinanceAct, jil;;il"'#"",^j':.l"1il;,H,il::r:":lii"n:,,:,::li
parr.thcreoi includins a comolcx.,or building intenJJr.l'"",J1 

" orr".,
IL:lY * partly,. excepr wherc the enrire consideration is rcceivcd afrcrrssuance of completion-certific"* 

1r-jl" "".o",""i ii,i.r,i,, ,'"" u 0"",.r"0service. Further as pcr section 6jeth) or 
',i;;;ancl;Jl] 

tie+ ."u*i""portion in the execution of Works Contract, is also a declared service.

16.6 fn the instaEt ca
appears to be a tlansfer .att-t--1::j":*":s 

are pay'ng var' hence there
Furttrerthe;",;";;"";"r"'",1"J;;l::.".r:: j*".J;:1.:T#?:l;
which ls a declared service..so, trre wort 

""o* L-i." ii,ahe assesseesappear to satisfy the defurttion specilied .i al"ir.-"-liJir4l of FiuanceAct, 1994 and the same can be termed * ..*".* a.","i"-a,1.""rri.".

!6-z Further, as seen from thc. brochure placed in the asiessee,s rvcbsite
ll,fi ili:.:iif,'#]::: ;:::, 

*''c'n''d'u'l; "i#"i,ii*'"r' 
"o,,;onclubhouse 2-) 

-rd 
:;;;rfiY 

them to the prospective villa own

*H$r*rr[;'*{Hql#rntffi

*";o
- "'1,, r(urc 2(A) (ii) of the Service Ta.:
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(Dctermination of Value) Rules, 2006 and paid service rax accorjingly. Theallegation in the notice is that thcy had short-paid scrvice tax in contravenlionof Rule 2(A) (ii) of the Service Tax (Dercrminatio. 
"f 

v"i."t nrf"l, 2006 sinccvthc noticee did oor includc thc valuc of thc land 
"" o".,lr',i" ,i,.1 amountcharged for the rvorks conrract rvhile arriving at the dJ;;il". '"'

17 Section 67 of Fi.ance Act, 1994, which goterns valuation o[ Exablescrvices, is as under

(t) Subjcct td the provisions tf thi! Chapter, service ta){ .ha.geabl" on 
.

any taxable service with reference to its vaiue shall,_

(i) in a c4sc wherc the provision of.scrvice is for a consideration inmoney, be the gross amount chargcd by thc scwicc providcr forsuch service provided or to Ue provided by him;
(ii) in a case wheie the provision of service is ror a considcrationnot wholly. or partly consisting of _money, b. 

"t']ch 
amount inmoney, with the addition o[ servicc ta;r charged, is .Orlral"^i ,". thc ccjnsidcration;

(iii) in a case rvhere the provision or scrvice is for a considerationwhich is not ascertainable, be thc amount a.s may Ue jetcrminea 
inthe prescri6cd manncr.

(2) Where the gross amount chargcd by a servicc prouider, for thc scrviceprovidcd or to be provided is inclusivc of service to pay"if", *," uafu" ofsuch taxable service shall be such amount as, with tire aiaiion or u*payable, is equal to the gross amount.qharged.
(3) Thc gross amount chargcd lor thc taxable service shall includc anyamount received towards the taxable service before, during or afterprovision of such service.

(4) Subjecr to the provisions of sub_sections (t), (2) and (31, rhe valueshall be dctermined in such mannqr as may be prescribed.
Explanation.-,For the purposes of this section,-

(al "Consideration, iniludes any amount that is payable for the taxable
serviccs provided or to be provided;

(b)

(c) "gross amount charged, iocludes payment by cheque, crcdit ca.d,
deduction from account and any form of payment by issue of credit notes
or debit rrotes and book adjustment, and any amount c.edited or dcbitcd,
as the casc.may be, to any account, whether called "suspense account
or by any other name, in the books of account of a person liablc to pay
service tax, lvhere thc
associated enterprise.

transaction of taxable service is with any

t8 Rutc 2A of Service Tax (Determination ot Value) Rules, 2006, has
bcen substituted rvith effect trom O t.OT.2Ol2 vid,e Notilication 24 /2O t2-s,e1icc
Tax dated 06.06.2012- Rule 2 A is as undcr:

"2A, Determination of value of sersice gortion in the execution of
. a works ioutract.- Subject to the provisions of section 67, thc vatue

of service portion in the execution of a works contract, rcferred to
io clausc (h) of section 668 of the Act, shall be determined in the
following manner, namely:-1q
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(i) Value o[ service portion in the execution of a ivorks contract shall

be equivalent to the gross amouot charged for thc works contracl less

the value of properry in goods transfcred in thc execution o[ the said

works conkact.
Explotatlon- For lhc purposes of this clausc-

{al gross amount charged for the worl<s contract shall not include

value added tax or salcs tax, a.s tlre-case may be, paid or payable, if
any, on transfer of property in goods involvcd in the executidn o[ the

said works contract;

(b) value ofworks conkact servico shall include, -

(i) laboirr charges for cxecution of the works;

(ii) amount paid to a sub-contractor for labour and serviccs;

(iii) charges for ptanning, designing and architect's [ecs;

(iv) charges for obtaining on hirc or otherwisc, machinery and

tooLs uscd for thc cxecution of the lvorks contract;
(v) cost of consumables such as ilater, clectricity, fucl used in the

exccution of the ivorks contract;
(vi) cost of establishment of the contractor rclatable to supply of
labour and serviccs:
(vii) other similar expenses relatable to supply of labour and

services: and
(viii) proftt earned by thc service provider relatable to supply of

labour and sen ices;

(c) Where value added tax or sales tax ha's been paid or payable on the

actual val.ue of propefty in goods transfcrred in the execution of the

. works contract, then, such value adopted for the Purposcs of paymenr

of valuc added tax or sales tax, shalt be taken as thi value o[ Property
in goods transferred in the cxecution of thc said worlG contrict for

determination of the value of scrvice portion in the exeiution of rvorlcs

contract under this clause.

(ii) Where the value has not bcen dctermined under clausc (i), the

pcrson. liable to pay tax on the sewice portion involved in the

execution of the works contract shall detcrmine tlle service tax
payable in ths following marner, namel].:-

(A) in case ofworks contracts entered into for exccution oforiginal
$,orks, scryicc tax shall bc payable on forty per cent. of the total
amount charged for the 1('orl(s contract;
(B) in case of rvorks contract cntercd into for maintenance or
repair or reconditioning or rcsloration or servicing o[ any
goods, service tax shall be payable on severlty perccnt. of the total
amount charged for the rvorks contracq
(C) in case of other !\,orks contracts, not covercd u[der sub-

clauses (A) and (B), including maioteoance, repair, compleLion and
Iinishing services such as glazing, plastering, floor and wall tiling,
installation of electrical llttings of an immovable prope.rty, service

?c

A16 
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ta_\ shall be pal,able on sixty per cent of the total amount chargedfor the rvorics contract;

Explanation l.- For the purposes oI this rule_
(a) 'original works,, means_. {i} all ncw constructions;
(ii) all types of additions and altcrations to abandoned or damaged
structures on land tiat are required to make them workable;
(iii) 

.erectiob, 
'commissioriDg or installation ot ptu.,t, -a"iir,".i. o.

.equipment 
or structures, rehethcr pre-faUricatej or oitrerwlse;

(dl "total arnount' mcans the sum total of, thc gross amount chargcd forthe works contract and the fair marker ,alu"-of att gooa" *.,i-"11,t"."
supplied in <jr in rclation to the cxccution of tne wo.tJ.o.,tr..t, wir"tf,e.or not sUpplied Under the same contract or any other contract, aftcrdeducting-

(i). the amount charged for such goods or services, iI anv: and(iiJ the valuc added tax or satcs tI", ifr"v, frri"a',f,.ii jii"

Accordingly value has to bc detcrmined for Works Cont act, undcrRule_2A-oI Service Ta-x (Dctcrmination of Value) Rules, 2006 
"ri"tit.rt"a .n..f.

O1.O7.2012 vide Norification 24l2012_scrvice Tax aarca OO.OO.ZOii.

l9 In this case aJrer O t,O7.2Ot2 rhe provisions ofclause (i) of Rule 24oI Scrvicc Tax (Determination oI Value) Rules, 2006 as amlnae.a *.e.f.
O1.O.7.20L2 cannot be followcd as the assessccs have not segregatea theactual value or property in goods transferred in the executioo oI th. worr<s
contract while paying VAT. ,Iherefore clause (ii) oI Rule 2A of Servicc Tax(Determination of Value) Rules, 2006 as amended i\,.c.f. OI.O.Z.ZOtZ stralt be
followed in this easl.

As per clause (ii) (A) sewice tax shall bc payable on forty perccnt of thc
total anount charged for the works contract fo. execution of original works. In
the instant casc the assessee have constructcd a new residentiat complex and
is thc original works,'hence Seryice Tar( is payable on fort), pcrccot of the total
amount chargcd.

20 In this regard, I am inclined to rety on the Hon,bte 
.CESTAT,

Chennai order in ISHA Flomes (I) pvt Ltd Vs Commissioncr of Service Tax,
Clrennai, reporred vidc 2Ol2 l2't S.T.R. 465 [ri. _ Chcnna.i) $,herein the
Hon'ble Tribunal observations a.re rcproduced hereundcr;

'We haue carefullg constd,ered the subrn issrons Jfro m both sid.es ond perused the
records i)'Lclud.ing sample sale deed executed. for sdle of ptot i^ conne.ctio^ witll
one ofthe viLlas.

6 .2 Ptima Jacie, ue fitd the followitlg i

(a) The 97 'independent houses" rekfted to as u los are pad of d gated.
communitq built as per the lagout oJ lhe propertg approued bg tte loca.l municipal
duthority. The common area add the common fa.cilities make the 97 uiljds as parT
and parcel oJ'residefttia.l @mplex". They dre horizontd.llg spread. over unlike t
tlLe case of fla.ts id a resid.entidl amplex whi.ch dre uerticallg sp/ead It is @lso

noticed. that each of tlae uilla ouners is required to make pagments loruards life
l ne clu.b menberglip and corpus funds for mdifttendnce ol ooerall complex-

Pege 14of21
\0

Ilos



"' /tll.th"r, lhe uilla ouners are lequirerl Lo share the cost of repairs and.
maiftte,j.ar],ce and all common ameaities o[ pro ,alo basis.

(b) The de|initiotl of'residential comp[ex" reads as under :-

"resid.ential complex' neans ang complex compisilg of - 6)
,buildings, having more ttLdn twelue residentidl unitl;

building

fiil a catuaon ored; and (iii) ang one or more of facilities or seruices such rts
pc.rq hh p.ark4g sptir, comnu ty. hall, ionmon :4/clter'suppllJ or elfiieat
treatnent sgsteftL'

(iv) Locoted uithin d premises and lhe lagout of s-ueh premises is aPPrcued by
an authoritg inder ang low for the time being fu Jorce, bul does not include a
ampler which'is conslructed bg a Person directly engaging any other person for
designing or planniig oJ the la1out, c,r.d the coftsttuctton oJ such amplex is

i.ntended for personal use as residence blJ such Persot.

(ul . Explanotion - For the rendval of doubts, it is herebg declared that lor the
purposes of thi,s clause, -(a) nperson use' inchtdes petmitting the comPlex Ior
use as resirCence by another person on rent or uthDut ansiderotion; (b)

"residenlial unit' means a singte house or a single apafincnt intended foruse as

a pldce residence"

From a close readlng oJ the aboue, tt is 
^oticed 

that the residential @mplex

can compise of 'a build.ing" or "buildings". This shorzs lhc,l lle reside^tial
complex e^uisaged Jor toxing purpose con conslsts of more than one building.
FlLfther, the Ev)lanation of 'residential unit" refers to 'a single housen or "single
apartme\t" which ituplies tho,t indepenlent horses can form pad of the
residential complex.

k) We find tllat seruice tox on dcansttuclion oJ complex seruices" is in uogue

u,eJ. 16-6-2005 and, therefore, seruice tax is pagable under the said category
w.e.i. .16-6-2005. This position slands notui(hstanding the i^troduclion oI
"Works Contract Service" u-e.f. 1-6-2007.

(d) The ameftdme t introduced to Section 65(1os){zzzh) u.ei. 1-7-2010 and
lll€ explonation of the Board in this case oppeors to couer a situatioa when
pagmeftts a,re receiued 'eveo before .ompletion certificate' the same should be

lrcated as tgra@rds seruices deemed to haue been rend.ered. Thi.s amend.ment

could noc be tredled. to imply that to seruice ta-r dl all ,Juo.s PaAd.ble on a speciJic

serwice of anstructiol of cottelex seruice prier lo l-7'2010 mereLy on.tlae ground
that the orftounts uere receiued in ad.uance.

(e) The decision in the case o/ CS? u. Shrina[dnagar basicallg dealt wtth the
i.ssue whether a Lausing society could be held to haue rend.ered. serui,res to the
members- Funher, ttLe deasion hos been rendeted iL thp facls of the s6,ld cdse
and the Hoiblb lfigh court did not Jiid any queslion oI lqw qrising lor their
consideratro,l. The d.ecision oJ the Tribundl it the case of Macro Maruel Projects
Ltd- deals !1Jith a co-se inuoLuirag construction oJ indiuidual rcsidefttial house and,
in lrE presen( case, it inuolues a cdse of gdted cornmunitU consisfing of 97 villas
tuith common qreas and comrlon /aciiities and bowrd together by ag,eement to
pal| common exPenses.

q

hl
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(n The non-registratioft as a seru[ce ptouidet i,a.sptte oJ their hauing entered a
contract wi.th the d)stomers thal *applicable seruice tax os shdll be itd.icated and
demanded bg the buitder/promoter shalt be paid" and. their fumishing the \-
releoa.tt delails ldtest bU lS-7-2OOg, go to shoi]., that the SCN dqted. )S_\-2OIO
may nol be lime-barred.

In uiew of th.e aboue, we lold lhat e applicant ha.s not made out strong
case.

2L The raiio of lhe abovc case squarcly applies to the case on hand.
Furthcr, in thc case of C.S.T., Ncrv Delhi Vs Gandharva Infrastructure &
Projects ttd, reported it 2017 (6) c.S.T.L- 431 (T.ri- - Del.) thb Hon,bl; Tribunal
has observcd that;

'Fot the actiuitg to be couered by the defrnitiott of resid.ential complex, tllc
complex should comprise of more tharl 12 residentidl utits. This rlont be
situated. within one buildi^g or moie thar- ote build.ing. Furthbr requiremett ts
lhdl these residential unirs should haue a common order aod lurther one or
more iacilities such as parktng, tifi. communitg hall, common utater supplg,
etc- From the records, we fnd thdt the respotld.ent is engdged in the
constructioa of indiuidual indepefldent residentiat houses. .Each such house
wiLl be a resid.efttia,l wljt Jor use qt *Le place oJ resid.ents, The ir/.poirclnt
questiol to d.ectde the issue b whether these tdiuidual independent
residenlial unib arc sih.tated, as part of a contplex with canulon qrea orud. one
or more facitties. We hdre perused the ldgout plan submilted bg the td.
Counsel of OMICRON-I lagouL We lnd thd.t the entire area is diuided. into
seoeran clusters of plots on uhich ir.diuidud,l houses haoe been built Ior tha
respondent. We note that ed.ch f@use shares a tDo.ll ttith the houses on either
side o"s, weII its the one in Jront/ behind. We atso fnd thnt there dre corunon
facilities sttch as parks, communitg lwll, etc and note tho.t ttle Ldgout plc:n of
each house is prouided b! the GNIDA uthich is also one of tlle requirements Jor
gouening residentiql complex- Id oleu oJ the d.bote, tae d.re ol the vieu
thd.t each of these chsters oI houses will Jorm d resldentldl.conq)lex
comprising oJ severd-l i^dividucll residential ftouses @itft commo\ drea
and various Jacilities, Co^sequentlg, these.uitl be couered. ulthin tl.e
d.efi.nitioa of cdnstructio^ of complex dad liable to seruice tox- The
ddjudicdttng quthorltg's lnterpretatioft thdt more thd^ 12 restdedtiat
urrits should be pdrt of one bullding situqted. ln one plot o! lddd ls
tDithout atg bdsis. Houeuer, ue note that the layout plon oJ only one oJ the
lallouts construded ha.s been sttbmitted- Before concluding on the setuice tax
detuand it utill be necessary to go through the laaout plon oJ all the ld4outs
cotLstructed. bA the appellant with a uiew to examil.e the factudl posttion h thc

cdse- We dlso ftote that the nqture of cotlstt'uctton cariel. out bA the oppe\a
i of composite ftature inooluit\g supplg of materials as well os ueifi.catiot of
seruices..In te|?,* of tlte d.ecisb^ oI Hon'bLe Suprefle Courl i4 the case of
Larsen & Toubro - 2015 1391 S.T.R. 913 /s. C.,l such contposite cotstruction are

liq.ble to setuice tox onlg w,e.I. 1-6-2007 under the calegory of uorks coalract

seruices"

22 As scen from *re above judgement, it was categorically alnrmed by

the tribunal that ti're assessec's contention that more Uran 12 residential units

should be part of one building situated in onc plot of land is devoid of any

merits as such the total consideratioo received.by them before issuancc of thc

completion certilicatc by thc municipal authorities is taxable'

vp/
Pace 16 of 21

* to*



24 ln this regard as per Section 66E(b) of the Finance Acr, 1994
Explanation

(l)'ttrc cxpression "competcnt -authority' means the Government or any
ir.uthority authorized to issue completion certificp.te undcr any law for thc
timc being in force and in case'of non-requirement of such ccitificate frdm
such a.uthority, frbm atry of the fo[orving., namellzl
(Al Architect registired rvich the Council of Architccture constitured

undcr the Architect Act,_1972 (2O ot Lg72)t ot
(B) Chartered engineer registered with the Institution o[ Engincers

(lndial; or
(C) Licensed surveyor of the respective tocal body of the city or town or' villagc or dcvclopment or planning authority;

Sense of securigr thal the buitding has been constructed in line rvirh
thc approved plan
Only after the completion or possession of home can you claim Incornc
ta-\ benelits.

q?
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,, 'l'irc noticee tooli the argumeot thac they are not liable lor payrnent
of Service ta)i on those nats sold after completion certilicate as pc[ Section 66
E(bl of Finance Act 1994 and thal after dcduction of thc same, they have paid
thc tax @ 40 Vo abatement on the remaining amounts received iowa.ds
agreement for construction lvith customers .This is undisputedly a Uansaction
involving cxeeution o[ rvorks conilact and accordingly .Socrion 66 E (h) of.
Finance Act 1994 ("service portion in the execution of a works contract') read
rvith Rule 2A (ii) of the Service Tax (Detcrmination of Value) Rul.es, 2006 are the
relcvanl lcgal provisions in this inscant casc.

25 As seen from the above explariation, it is observed that only in case
of non-requirement, the chartered engineer or Architect or Licensed survcyor
can issue such certilicates. - Howcvcr, these certilicates arc mandatorily
required to the residential cornplex builders to produce before the locat body
authorities for getting necesiary approvails/permissions. The completion
certificate contains all the required details incl.uding the identilication of the
land,'the location, the organization/builder, if the building has adhercd to the
building plan, and met all the standards of safety and rcgulation, distance trom
the road, distance from surrounding buildings, height and other criteria set by
the municipal authorities. ln esseoce, the Completion ccrtifrca.te ccrtiftes that
the building has not violated any rulcs and norms in that localiry. According to
The Apartmcnt/ residential complex oq;nership Acts in various states across the
country, CC is a compulsory document [or an owner or buildcr in order to avail
water and electripiry supply- Whcn an otvner purchases an apartment Irom the
buildcr, he should obtaiin a copy of the CC from the builder when he is taking
possession of the said unit.

'26 A completion certificate demonsrratcs that the building has been
constructed as per the laid dorvn norms and that it has tieen inspected by the
authorities. ln addition, this ocrtilicate is a pre_requirement for applying to
rvaccr and elcctricity connection for a building. Howeier, having a.comptiiion
cercificate is benencial in more than one ways and is a mandatory ,"quiii-e.,r
tor the [ollowing iiasons
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. Avoid evictio[s or othcr le8al p.ocedures that municiPa] authorities

can Procccd against You.
. A rciuircment while selling your home
. ComPletion Cerliticate forms a pre-requisite for obtaining Occupancy

Certilicate. Without an occuPancy certificate, it is illegat to rsside io a'
' Particular buildioB.

27 As per the Rules issued under Andhra Pradesh State covernment

Gazette Notin;ation issued by the MUNICIPAL ADMINTSTRATION & URBAN'

DEVELOPMENT DEPARTMBNT vide C'O MS' No' 168 Dated: 07lo4l21l2' Lhe

Definition for Corrpetenr Authority is givcn in the para 2- a) of the said G'O

whereirr it was clcarly mcnticined Dcfirritrons: ln thesc mlcs;

2. a). 'comPeteilt authority' sreans:

(i) Thd MetroPolitan colnmlssioner, Ilyderabad Mctropolitan

- bevetopm.r,t euttrority in HMDA area Gxclusive of Greater

' Hydera-baaMunicipalcorPotation(GHMCIA!ea'
1ii; tire commissioner' Greater Hydenbad MuuiciPal corporatior

{GIIMC)
iiiil tfr" vice c.hairtnan of the resiective Urban Developmcnt

AuthoritY. .

(lv) Thc Director of Town & Country planui:r'g in case of Munlclpal
' io'.poratior,", Muulcipalities, Nagara Palchayats not covelgd in

UrbLu Development Authorities and GrarE Panc[ayat areas covered

in Master plaus/Geueral TowE PlaBtring schemes rlotifie'l under

Andhra Pradesh Town PtauEtnE Act' 1920'

28 Furthcr, as pcr thc Provisions of Tclangana State Gazette

t'todncation issued by thc MUNICIPAL ADMINISTRATION & URBAN

;;;;;il"* lu t1 oeran'rmeNr vide G'o MS' No' rs2 Datcd:

6lt ,, iiors, tic Delinition for comPetent Authority is given in the para 2' 2 of

ii" "ia 
o.o wherein it was clea'rly mentioned

2.2 'ComPeteot AuthoritY" means

the Municipal Commissiiner in case of areas falling in thc Municipal

a".p".",'" and Muaicipal Iimits; the Metropolitan coErnissioner'

nriJ.U Metropolitan DeveloPmelt Autholity / the vice

Chairman of the UrbaD Development Authority in. case of areas

falliD.g outllde Municipat Corporatiou or MuniciPality itr the

Jfrli"o"i-- *totr"tttt" Development Authoritv / urban

DeveloPrnent AuthoritY area'

29 As Per the Provisioos of Telangana Buitding Rules 2Ol2' "Upon

completion of thc construction' *'" i"itatt - the devcloPer of the building has

i"'"rr,, "' tr'" io,"pt"tio".'J"i1,;",4:J""rtl:.,:lJl"L'r','itl"ly*"':,1::
building is constructed as Per tne. ourrqltrtsjYrl, ,:",:";.;;etion Certilicate.
building standards, thc conccrned authority wilt issue ComPlet

;";;'i;;i;,n"'::rr:til*i:l%r":t};s*il:lT;:",,ir.-'
it is mandahry to obtain sucr

TLe comPletion celti-f;icates subrnitted by the assessee are issued by

chalrered Engineer / ".J++..::*:: 1* ::::'" :[ :".ff'".',',]:
authoritv of the government "' ii.""'"i*"*u Engioee r/ re gistere d

' certificates obtaioed t



vatuer/architcct by the assessce arc not valid and proper documcnts forthis.purpose and thus, they are liable for rejection.
30 Hence, M/s Modi & N{rrcli constructions are liable !o pa.y senicetax en the Villas/houscs sold b.v lhem l)olbrc rhe i"*;."a 

", Completioncertificaie by rhe competenr auchoricy of ,h" c;;;.;;;;;.- Furthcr, as per" clause (ii) or Rtrle 2{A) o(.service T ,o 1o"t".-i"arion'"iu",r"r Rurcs, 2006,service tax shart be payable on.forty perceot or *," totai ui-ount at 
"rg"a 

ro.rhe ir.orks contract for execution of oag;.,at .r";n".-;;;.;;" ro,ral amountchaiied (afrer dcduction ot var lmount)-is *".i, ii,ai,a'JZ)l and thc.40%value is Rs.2,84,t4,941/_ and Service rax liabilit " *i."r,iil*rl-
3l M/s Modt & Mod.iconstructions have becn rcndering varioustaxable services bur they have_ not dischargcd ,nri. o* ii.Uifiry as detailed inrhe above sections / Rulcs. Trre'shon puy."r. o, ""nGiln, *oura nor t.u"come to lighr bur tor the detaits catied fi. ,ia" fii"-'"m"" il; H;:Therefore, it appears that rhe
or rendering .";,"ir" 

"".,r".. 
",ii',",:",,"." 

".".';'ii.J'iXl,,il#?i#".::ii[".:17perioir under proeiso ro sectlon 7311f ;"";" ;;^;'i;;r';;b[ o re.or.e. theshort paid / not paid servicc tElx.

In view of the above discussions and fiodings, invoking extend.ed periodof timitation under Section 23 or ,n. rin".,"" e,"i,'r"il]; ilfu"**.
32 t find that the assessee has referred to.non taxabfc receipts. in hisworkshecr which he claims has to bc.deductcd *hif" a"t".i"i.i"g thc taxablsvaluer ln his submissions, hc conrcnds rhar VAT, .agi",J".."n".g*, S*_pdut,., elcctriciry charBc,s are o b" aearct"it. t il;#ilil; i6etf has noraken VAT, resistrarion charpes for p".p."" 

"f 
qn;;l;;;;io,i oi t"*"rr. u.rr,".rhcreforc it is nor a uon. ,,r .nn,"nttn ;;;J;;:;.1#."n, 

".,0 
,n"assessee. As regards other.nc

r, u" not p-uia ;;; ;;:" ;";,IJ:l: J:?:'*i""r:T:i^,?lr:xi :1T""*:material facts on recirrd. I am not 
-in 

a posirion ,. ;;";;"';:' 
"rrure of thesupposed hon taxdblc ieceipts_ i.he onus is orL ;;..;;;" tb providcsupporting documenrs ro substaniiate rri" 

"onJntio., G;; ere npt ro betaken inio considerarion for derermining ,r.," ,*"ui" l.irl. ti"]l n.u. rair"a iodo so. Herc, I must poi.t out that-unclc-r o"h;;itu:;;;;; ";;;:;;;";:the q.ork conrract is to.bb tar<ei rn.,u"rc."nt rl'i,,'ffi i_Jr"," n". 0"..dclined undcr rhe said rures as osnar .o!at ,/ rh.;,*, ;;;;;; )nargea Jor theroortcs @ntmct and the lair 
"ratrker,r"t r, ,Iit gooi'" lii"Jiri*i, *oor*o A *

:r_:t"r^: to th. exea ion o! work antric! ,,;n;r;;;;; ;;;:;;;ied under thesame contract or ang o vr contract afler deducting 
- ''' lqppt

' il the amol.nt chdrged,lor :iuct1 good-. or seruices ,if atty
. . ii) the ualue added rccr or soles ror-, if at ry le uied. thereon"

Going by rhe above explanattrn.undcr the Rutes, gross amount has co betakcn into considerarion. Ir is nor,in dispure theselfo:;;#:"";. rhe courseof execurion o[ rvork5 sensraql and I thcrelore n",;;;,;:;';iirs are ro betreated as parl of the gross amounl charged and thus clught to be.taken intoaccorrnr for quantilicarion of kLxablc valuc under nrr" iniiii... 
." .

33. Moreover, the bone (,f con Lcn t ion 
, 
betlveen the department and theassessee n as the value to bc takc[ tor asccrlaining the Tax pal,able by rhem on

\{-
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the amouots receivcd beforc tl]c issuance of Completion Certilicate from theCompetent authoriry. Evcn after sevcral rgm1n6.,.s, intimations, the assessee
harre ncither submitted an), Completion Certifrcates f.om ihe Municipal
authority nor givcn any dara / documen[s rvhich were very essential forarriving llte taxible value. Therefore, it appcirs that the asslssee have notsubmitted the requisite data/documents only with a clcar intcnt to evadc lhepalrnent o[ Ta-{ and as such thcy have suppr.essed t}re gross considcration
'from the depa.tment. After constant'persuasion, thcy have linally submittid
sorne q,ork sheets , documcnrs lil(c p & [, Account, ST-3 returos on tS.Z.ZOfg.
Immediately after submission of the nbove saicl documents, the department has
scrucinized the samc and based on the above, issued a Shol\,Cause Notice.

/3+ 
Furt-her, I lind thar thc asscsscc has plaied reliance on the dccisionby Hori'ble Tribunal in the case of Mahar.rashtra Industiial Development

Corporarion Vs CCE, Nasik 2Ol4 (361 S.T.R. l29l (Tri- _ Mudrbai) where in ir
rvas held that notice was issued on tltc delillicion o[ Managemcni Maintehance
and Repair Service as it cxisted prior to introduction oi negative lisf and with
the provisions no longer cxisting post Ol.OZ.2Ol2, thc iemand rcquires to be
set aside. I lind that there is a reference to classilication uo.der Works Contract
Service undcr Section 65(105) lzzza) io this notice which post negative list has
been includcd undcr declarcd Services in terms of Sbotion 66 E(h) of Finaocc '
Act 1994. Therelore, it ianqot be said to bc on thc same footin'! as the case
referred above by the noticee.

35 As per Secrion 75, of rhc Finance AcL. 1994, .Every person, liable
to pay the tax in accorda[ce with the plovisions of Section 6g, or rules
made thcreunder, who fails to crcdiL thc tax or any part thercol to the account
of the Central Govcrnment within the period prcscribed shall pa.y simple
inte.cst.at applicatjle rate.

ln the present case, thc assesscc has not paid the appticable
service tax. They tailed to credit the ta-\ or any part thereof lvithin the period
prescribed. Flence, they are liable to pay inlerest on the taxable value at
apilicablc rate as per Section 75 of rhe Finance Act, 1994.

36 Coming to the issue of inrposing pcnalty, this issue is no more res
integra in vierv of the Judgements of the Flon'ble Sltpreme Court in the case o[
Union ot India and othcrs Vs. Dharmendra Tcxtile processors'and Others.,
iOOa 1ZStl EL (3) (SCi and Union ot lndia Vs Rajosthan Spinning & Weai,ing
Mitls - 2OO9 (238) ELT 3 (SC). 1'tre Apex Court has held that penalty is Civil
tiability and the ratio of thc sarnc is olrltlic;rblc in all cases of tax cvasion.

37 As regard the proposa.l for penalty undcr Section 76 of Fioancc Act,
1994, I must mention that the then prevailing legal position has bean that in
terms oJ Rule 2(A)(ii] of the Service Tax (Detcrmioation o[ Value) Rules, 2006
service tax lvas payable on the total amount chargcd for the lvorks contract
subject to permissible deductions. Thc larv had not, in any case, specilied thal
the total amount clrarged for thc e-\ccution of u,orl<s cont.act could cxclude the
value of undivided sharc ol larld, lnspile of this lcg?rl position prevailing then as

u,ell {even tvi[hou( amendmcrt), lhc [ol.icec is found to have attempted to
undervalus taxablc value o[ thc scrvice poltiorl o[ worl(s contract executed by

\[
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StrnaZu:*- _tr-

Sub: Prqceedings urder. C. No. Vt74lLS/OZ/2O18-Aqin. dated
16,04.2O18 issued to M/s Modi & Modi Constructions, #6_4-iA7l3 e,,4,IIFloor,SohamMansion,MGRoad,Secunderabad.sooooe

!'Acis oF THE.cAsE:

A. M/s.Modi & Modi Constructions, Secunderabad (hereinafter referred to

as 'NoticeeJ i9 
- 

mainly engaged in. the sale of. resid.ential villas to

prospective buyers during and after construction.

B. During the disputed period, Noticee has undertalen the following type of

transactions

1

i. Sale of Flats after recelDt of Completion Certificate (CC) without allv

ent of con ction: In these tra:rsactions, sal.e deed is

executed for the entire sale consideration without entering into arry

construction agreement. As the flats sold after CC is not leviable to

service tax, Noticee has not paid any serrrice tax on the same

(State ment showing flats booked after CC and amounts received

towards sale deeds is enclosed as Annexure JT a-na copy of

Com letion C cates is enclo as Ann

!g For instance, the villa No. 85 was booked on 28.05.2016 with
agreed price of Rs.38,O0,000 + taxes and registration charges. The
copy of .the booking form is enclosed ,." 

"rrt ""o." 
Villlend for the

entire arnount the sale deed dated 0+.08.2016 was executecl which is

enclosed as annexu.e-11-and as seen Aom the receipts statgments,
Noticee received Rs.a0,81,851/- which consists of

a. Rs.38,O0,000 towards sa-le deed (Rs.50,O00/- was not received

during the subject period);

A,I3
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aJong with an agreement of con ction. Sale deed is registered and
!is

llt

t,4

\

o

D\\

b. Rs.2,81,300 towards VAT & registration charges and
c. Rs-50,S44/- towards water & electricity connection/deposits;

As ttre above referred flat is sold after OC, Noticee had not paid any

. . service tax on tl:e same. Further, the amounts received- toward.s VAT, .

registration cttalges, water and eleckicity connections are not
leviable'to service tax thereforb Noticee had not paid any serrice tax

on the same-

:'
aqreement of construction: Irr theSe cases, Noticee is selling the villas
by entering into sale deed but the customers is asking to rrrake

extensive changes to the villas therefore . Noticee is entering into
agreement of constnrction to make changes. In most of the cases

saJe deed. is executed for the entire sale consid.eration ald in sooe
aa"""

alorq witlr ar! agreerrrelrt of construction. As ttre flats sold a-fter

CC is not leviable to service tax, Noticee has aot paid any service ta.:(
' on sale deed value but paid serviie tax only on a.rrirunts received

to,ards construction agreemeats {statement showinq flats booked

apreemqnts and service tax paid on construction. agreements and
' other taxable receipts is enclpsed as Annexure T[f and copv of

Completion Cerlificates is enclosert as l--.*, *f7l r

sale of Flats be&re receipt of comoretion certificate rcc): Jn these

transactions, Noticee is executing sare deed for serr.i-finished flat

ir.
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appropriate 'Stamp Duty' has been discharged on the same- Noticee

is discharging service tax on agreement of construction value after

availing deduction towards sate deed value a;rd non_taxable receipts

tement ooked before re tofC w]

ts ved sale d

(-. lne

ent

serr tax d on asreement of con6 arrd other ble

ts is enclosed

Eg: Foi instelce, the Villa lio. 74 was booked in the .year 2Ol2

wherein the agreement of sa.le was entered for total consideration of

Rs.43,05,000 + taxes + registration charges etc., and the sale d.eed.

d,ated. i8.O2.2013 was executed for Rs.l5,0O,00O conveying the title

of the land as well the semi-finished flats and balance consideration

was agreed towards the constructioa work to be undertaken as on

that date (Rs.28,05,00O vide construction agreement d.ated.

24.02 -2AL3l. Copy of the sale deed and construction agreement is

enclosed 
"" 

rrrr"*or. [.
details ofno oiflats booked before OC and aJter OC are as follows

I

D- Completion 'certilicate from the thartered engineer' for 33 villas was
obtained on 05.05.2013 and applied for Occupancy Certificate (OC) on

05. 11.2014 and same is under process.

Particulars No of Flats
Villas before

booked
oN fo booked oft ble AS therecerP (Taxa
tsfla ebefor CC

11

o of Villas booked after receipt of CC (Not-taxable as
the flats are booked after C

N 16

No of
Constru

Vilias booked after receipt of CC but with
ction Agreement (Taxable only to the extent of

t of Construction

4

Total 31

COr'./.!

trlr

sEallALl
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E. The amount charged from Lhe customers are as under:
. a. Viue Lowards tl:e sale deed

. b. Value towards the construction agreement

c. Other Charges like electricity charges, etc.

d. CoUection of iaxes like VAT, Serrrice Tax, Stamp Duty and

. Registration Charges Aom the buyer

F. The levy of.service tax on such arrangements has seen.a fair share ot

litigation and amendments. The Noticee is ojso a parB/ to the litigation

process and .matters for earlier' .periods are pending. at various

a{udication/judicia-l forums.

G. In July 2072, tbe service tax law underwent a paradigm shift and

importantly, the exemption for personal use available.for constructiorr of

residential complexes was removed and also the condition of hawing

more than L2 residentia-l units was dispensed with. Accordingiy, it

became evident that service tax was payable on the construction

agreement as per valuation prescribed under RuIe 2.{ of the Service Tax

(Determination of Value) Rules, 2O12 i.e. on a presumed vaLue of 4O%o of

Lhe conkact value- The Noticee regularly discharged the service tax on

the said va-lue in norma-l course- It also discharged senrice tax on other

charges. However, it did not discharge service tax on sale d.eed value,

which is in the nature of immovable property arld on the value of taxes

collected.

H. The detailed working of the receipts and the attribution of the said

receipts was already provided to the Department authorities, identihed

receipt wise and flat wise- The summary of the same is. provided

ttt L

'^rC,'BF9

oo
I

o
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Description Receipts Non taxable
Sum of towards sale deed 6 6,Cli s,0 98 66,085,098 0
Sum of towards agreement cf
construction

3,.,r2 6,600 0 3,426,600

Sum of towards other taxable
receipts

172,289 0 172,289

Sum of to\rra.rds. VAT,
Registration charges, etc

5,365,770 5,365,770 0

Total 75.O49.757 71.450.868 3,598,889
I. Accordirigly, the value of taxable services coirstituted 4070 of

Rs.3,598,889/- i-e. Rs.1,439,555/- and ttre service tax thereon @

L2.360/o 1.14o/o174-5.Yo /75o/o corlstituted . Rs.205,803/-. It was a-lso

explained that the actual paJ.ment of service tax a-m.ounted to

Rs.205,803/-.

J. Previously several SCN's were issued covering the period uptoMarch

2015with sole a.llegation that "serulces rendered bu them aft e

sale ,so constru n

to tuhom the land uas alreadu sold uide sale deed are toxable seruices

under 'utorks contract seruice" -

a. Vide Para Sof SCN dated L2,O4.2OL0and Para 2 of the Order

. adjudicating the s?rid SCN

b. Vide Para 3 of Second SCN dated 23.04.2O11

c. vide Para 2 0f third scN dated 24.04-2012

d. Vide Para 2 of fourth SCN dated O2.L2.2O13

e. Vid.q Para 2 of fifth SCN dated 24.Og.2O!4

f. \,ide Para 2 of sixth SCN dated 18.04.2016

In all the. above SCN's, there is error in as much including the'value of

sale d.eeds within the.ambit taxable value while alleging sqrvice tar< is

liabie only after execution of sale deed i.e. on construction agreements.

ollc
C

AD
o

Taxable

)
htt r



Period scN Amount Status2009

4djn (sr)(ADC)
12.O4.2070

34/20tO
dated

HQPQR No. Rs.6,0a,187/- Matter
with

pending
CESTAT,

2010
Gr. X,dated

.2011

No.59/ 2011-AdjnoR'
(ST)
23.O+

.12,06,447 / _Rs Commiss
(AppeaIs)
ordered
for re-
quantilication of
senrice tax

ble

10ner

den

,?0. l' Ro oN 20 21 Adjn
dated -2o+ 10 2

27,61,o48 / -Rs. CornmissJ
(AppeaJs)

quarrtification of

oner

senace
ble

ordered
for

Jan 12
to Jun
i2

OR No.
(sr)(ADc)

81/2o 1s-Adjn.
dated

02.12.20L3

Rs. 7L,87 ,4OZ / -

o.l)9 l2OL4

24.O9.2074
(JC}

ORN
(ST)

38,3s,32t / -Rs.

April
2014
to
March
2015

OR No. 25(sr) (Jc)
18.04,2016

/20L6-Ldjn
dated

.6,30,349FRs

Pending
Adjudicarion

6

K. The present status of SCN,s as referred above is as follows:

,\ "' L.\'
-t, 

t:'

sl'i*

F\i/l'"' r

5'\{:i
i:1. !- 'July

20L2
to
March
20L4

i:) :i

L. Now the present SCN was a_lso issued with similar error of quanti$ing
tJ:e proposed demand of service tax in as much treating the sale deed.

va.lues & other taxes as taxable value of services (annexure to SCN) while
alleging that service rendered after execution of sale deed alone liable for
service tax (para 2 of SCN).

M. The liability for.the impugned period and the details of thc payrrients is
summarized irl the below m

o
table for ready reference:c

o
SEC'SAO o

s,1s

(ADC)

Adjn
dated

-./"



ArnoultGIOSS Re ts
flats booked aftertowards

datetion certifrcate
Less:
com o

ctionLe Dedu S

Vahia-le dDee e

stamp duty and
charges,

other non
VAT, Regiskation

taxabl.e recel
,65,770

Taxable amount
9B 8a9

4Oo/oaAb
14 o 555Seryice Tax

Paid

7

2 0s,803
N. The present SCN C. No. V /24/15/02 /2018- Adjn dated rO.O+.ZOte was

issued as to why

i. fui ameq41 of Rs- 42,07,651/_ should not be demand.ed as per para-
4 above towards oWorks Contract Service, rendered by them during
April, 2015 to June, 2Ot7 in terms of Section 73(l) of the Finance
Act, 1994; on tlle grounds discussed supra; and

ii. Interest. should not be demand at (i) above under Section 75 of t}le' 
Finance Act, 1994; and

iii. Penaltjr shourd not be i,psssd on them under section 76 of the
Fina:rce Act, 1994 for the contravention of Rules and provisions ol
the Finance Act, 1994 arrd

iv' ' Penalu should not be imposed on t}.em under section TT ot t,.e
Finance Act, 1994

Sc-C'aAo
:

Ns

Dr\\

7577
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Submissions;

1. Noticee submits ttrat as stated. in baekgrouud facts, .Completion

certi{icate' from the Chartered Ergineer was obtained on

O5.O5.2013 for the gO wlllas and applied for occuparcy certilicate

on'05.11.2O 74 and, 20 irillas were t ooked after this date and sale

de ed is beinz exe cuted for the entire sale walue of villa. In such

c stanc es, no servlce tax is liable on the amounts received

tow said s slnce same is 'sale of immovable property' aad it
was specificallv provide d in Section 66Elb) of Finance Act. L994

that service tax is not liable for the villas booked comD letion
certificate date. Hence DroI) osal of Dres ent SCN to de d serrriceIIlaIl

tax on the willas booked after Completion Certihcate (CC) date is
not sustainable and req uired to be droooed {Stateruent showins

amounts receive d towards flats booked after CornDle tiou Certifrcate

but with corrstructio[ asreement is enclosed as Ane n:rure IJI l

2-As seen frorlt the operative.part of SCN, it is clear t].at it is only sole

allegation of SCN (Para 2) that construction agreements are subject to

service tax under the category of "works contracfl, no allegation has been

raised to demald service tax on the sale deed value. However, going

through the a.nexure to the SCN, it can be observecl that though the

allega.tion is to demand service tax on construction agreements, tf.e

quantification. is based on gross amounts mentioned above for all the

sEc'aAo
o

.sCO lJ

activities including amounts receive s the "Sa-le deeds"-

frt$
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3.It is therefore apparent that the SCN represents an error in quantification
of the demald. It may be noted that the Noticee have regularly and
diligently discharged Service Ta.:r on

agreeme.nts:. The above is explained

provided below:

the value

through a

. of "construction

comparative char-t

its iogica-l conclusion, the entire demand fails and therefore there is no
cause of any grievalce by the departrnent on this ground.

4. Since SCN read with earlier SCN,s agree on the principle that service tax
ca_rmot be deqanded on the value attributable to sale deeds, ttre Noticee is
not making detailed grounds on tl:e legal merits of the said claim and
would like to submit the following broad lines of arguments:

a-In all cases, the "sale deed" is entered into a-fter the completion of the
..building and therefore the demand calnot be justified urrd.er the said

The Noticee submit that once the apparent error in ca-lcu.lation is tal<en to

entries-

b. Ti.ll the.stage of entering irrto a .sale deed,,, the ,transaction 
is

essentially one of sa-le of immovable prgperfy and therefor.e excluded
from the .purvi Service Tax

acrls
C)

Particulars
PerAs

Noticee
As per SCN

Gro SS e1Rec ts 75 o49 7 40 79 75uctiDed ons
ValSa.le Deed. ue

09866 085
tionRegistra s tamPdan oth 110n taxable rece ts

VAT,
du 5,365,770 4,O12,405

bleTaxa allloutlt 598 889 77 037400/oAbatement I 439 555 2 4 14 9 14bleTaxSeryice a
803 207 651PaidA

205 803DBalaace emarrd
0 65i4 207

Sef:'8,\l)

A t,\

i

0charges,
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c.In any case, the'deeming fi.ction for construction services prior to

completion carrn,ot be classifred under works contract services since

doing th; same would render Section 66E(b) of Finance Act,.1994 &

Notiflcation 26/2O12 ST dated 2O .06.2012 redundant.

. d.If at all a view is taken that the value of asale deed" is liable to si:rrice

tax, the benefit of the above notification should.be granted after

reclas sif,r.cation of the service.

S.The Appellants also reserve their right to make additiona-l argrrnents as

felt necessa{r on this aspect of service tax on value of "sa_le deeds" if it is

ultimately held that this aspect could be taken up without an allegation in

the.SCN.

6- Similar to the claim for exclusion of sa-le deed value, the value attributable

to stamp duty, electricity etc., need to be reduced- It is submitted t'l.at

once tf-le above deductions are allowed, the demand would be reduced to

NIL

7. Without prcjudice to the above, Noticee further submits that the

a. Commissioner of Central Excise (Appeals) and tbe Hon'ble

. CESTAT, Bangalore in tl.e previous period has remanded the

matter back to tJ:e adjudicating authorit5r for re-qualtification of

the dut5r liabitity. However, the subject shor,r. cause notice has

not eonsider.ed. tl1is aspect and demanded service tax on,the

Noticee- Orr t].e basis of the sarne, Noticee submits t].at the

olrs
o

5€c BAo

c

o
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proposition of [he subject show cause nodce demanding the
duty is not sustainablc and requires to be dropped.

the grounds of the old period is noc at alt applicable for the new
period due to the substantial changes took place in tl.e
provisions of service tax-

Ooce SbN raises allegationTaemarra based 
.on 

inapplicable
provisions then such alegation/demand cannot sustain. Reued
on Mahara6htra Industrial Development Corporation Vs CCE,
Nasik 2014 (36) S.T.R. i291 (TrL _ Mumbai) wherein it was held
tha-t "l{dth regard to the show canse notbe. in Appeal No.
sr/ 85267/ 14 ,.te fnd *a{the period inuorued is. r-ro-2or 1 to
30-9-2012. In the said case, the d.emand. is for tuo period.s - one
Irom 1-1G2011 to 30-6-2012 and. tle second is lrom I_Z-2O12 to

fin

3O-9-2012 uthen the neoative Iist gqme tntoe but the
ho cctuse notice hq.s been d ont e ,asfs

d ition of ement. Mq.tnte nqnce dnd Re set'wice
hq-s stoo d priorto 7-7-2 o 12. There fore as -7-20
tlle p u'sions q.re not existinq therefo re, thede s r
he eriod t- 1- 2 not mqi fltdiiLdble"

d. As the subject SCN is issued without any allegations, the sane
has not proved the burden of proof of taxability, 

.which is
essential uader new service tax law. Relied on United Telecom
Ltd. Vs CST 20OS (9) S.T.R ISs (Tri_Ballg); Jettite (iiidia) Ltd. Vs
ccE 2o1t (21) S.T.R t J9 (TrlDeli

s
o o

o

ft\ L9
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e. I{oticee submits ttrat as brought in background facts, an

arnount of Rs. 79,A35/- has already paid towards aervice tar< on

the amounls received towards construction agreements. Noticee

humbly request Ld. Adjudicating auflrority to consider the sarne

. 

while passing ttre order.

f. The value of the land involved in the project should be excluded

from the determination of service tax liability and Noticee

' humbly pequelt the adjudicating authority to exclude the value

of land from determination of service tax liability:

g. As the Noticee has not collected service tax from the buyer, ti.e

benefit of cum-tax {s.67121of Finance Acg !.994 requires to be

glea,

8. Witlout preju{ice to the foregoing, noticee submits t}rat when scrvice ta-x

itself is not payable, the question of interest does not arise. Noticee

further 'submits that it is a natural corollar5r that vrhen th.e principal is rrot

payable there can be no question of paying arry interest'as held by the

Supreme Couit in Prathiba Processors Vs. UOI, 1996 (88) ELT 12 [SC).

Slmitarly the penalty also canrrot be imposed in absence of the any short

paJrment as alleged in the SCN.

9. Without prejudice to ttre foregoing, Noticee submits that Penalty is

proposed under section 77. However, the subject show cause notice has

not provided a+y reasons as to why how pena-lt;r.is applicable under

pection 77 of the. Fina-nce Act, 199.4. Furttrer, ttre Noticee is already

mg

560 
9Ao

ot!

o
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o

registered under service tax under s contract service and lil

fi-tu\



returns regularl.y to the departnnent. Accordingly, pcnal prov isions
mentioned under section 77 is not applicable for the present case. As the
subject show cause notice has not considered these essential aspects, the
proposition bf levying penalty under section 7Z is not sustainable and
requires to be dropped.

Noticee craves leave to alter, add to and/or amend the aforesaid.

& Modi C

13

NS,
C/Vsc

SEC'BAC

10.

11.

regard.

Noticee wishes to be heard in person before passing any ord.er in this

For

d Signatory

*\L{

grounds.


