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PAPER BOOK

DEPARTEMENTAL APPEAL AS PER REVIEW ORDER NO.03/2018-(01A] DT.30.01.2018 PASSED
BY THE COMMITTEE OF COMMISSIONERS AGAISNT O.LA. NO. HYD-SYTAX-000-AP2-0210-17-
18-57 dated 14.08.2017 PASSED BY THE COMMISSIONER [APPEALS-), CENTRAL TAX,
CENTRAL EXCISE AND SERVICE TAX, HYDERABAD IN THE CASE OF M/s. KADAKIA & MODI
HOUSING, No.5-4-187/3&4, SECOND FLOOR, SOHARM MANSION, M.G.R0AD, SECUNDERABAD
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FORM ST-7
[See ndes 9 (2} and U (24)]

Ferm of Appes! to Appeliate Tritvunal under sub-Section {2) of Bection 86 of the Finance Act, 1904

In the Customs, Central Excise and Service Tax Appellate Tribunal
South Zonzl Bench at Hvderabad

AFPEAL No...., 30”5 {:f]U]S’] DB

Commissioner, Central Tax, Central Excise &
Service Tax, Secunderabad GST
Commissionerats, Hvderabhad

Applicant ; :_. e

Vs
My= Kadakia & Madi Housing, WNo.5-4- 18735,
Second  Fleor, Scham  Mansion, M.G.Road, Eespondent
Fecunderabad, e
1 Azzesses Code® Premises Code** Bapres
AAHFHET 14480001 YOO102a001 AAHFEBT 144
E-Mail Address Phone No. Fax No.
asraomE@magiproperties com D40-66335551 CO40-27544058

2 |The designation and address of the
appellant Commissionerate (if the appeal
i filed on the basis of the authorisation
given by the Committee of Commissioners
under siub-section (2A] of section 88 of
the Act. A copy of the authorisation shall
e enclosed)

The Assistant Commissioner [Tribuznal), Central
Tax, Central Excise and Service Tax, Secunderabad
G3T Commissionerats, GST Bhavan, Basheerhagh,

Hyderabad-500 028, | Review Order

No.03/2018(014) dated 30,01.2018 issued by the

Committee of Commissioners is enclozed.

3 [The designattion and address of the
appetiant (@ the appeal is fled on the
basis of an order of the Committee of
Chiel Commissioners under sub-section
(2) of secton BG of the Act. & copy of the
arder shall be enclosed),

A

4 |Mame and address of the respondenL,

M/s Kadakia & Modi Housing, No.5-4- LET 3084,
Secorwd  Flear,  Soham  Mansion, MG Road,
Secunderabad.

5 [Mummber and date of the order againat
which the appeal is filed,

OlA No.HYD-SVTAX-O00-AP2-0210-17-18-8T
dated 14.09.2017 passzed by the Commissioner
[Appeals-11), Hverabad

6 |Designation and address of the officer
(passing the decision or order in respect of
whizh this appeal is being made.

The Commissioner {;‘Lppcsls:‘m, Ceniral  Tax,
Central Exeize and Service Tax, 8T Bhavan,
Basheerhagh, Hederahad

7 |8tate or Unmion lerritory  and  the
Commissionerate in which the decision ar
order was made,

Telangana State. Fecunderabad GET
Commissionerate.

Date of receipt of the Order referred to in
(5] abowe by the Committee of
Commissioners of Central Excise ar by
the Committee of Chief Commiszioners of
Central Excise,as the case may he

12.10:2017

9 |Whether the decision or order appealed
against invelves any question having a
relation to the rate of service lax or to the
value of senice for the purpose of
|| AsEessment,

N
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| 19 [Description of service and whether under | Seryices under

‘nepntive st

earth moving and demolition”,
2} "Works Contract” and
13] "Taxable Services”

e ] i

« Nobin Negative Liat
11 |Period of dispute Detober, 2010 to Mareh, 2015
12 |Amount of service tax demand dropped or
M lreduced for the period of dispute Service Tax of Rs.40.80,581 /- under "Contract
Service’ was set aside and Rs 21 37 204 /- under
"Bite formation and clearance, excavation and
carth moving and demolition” and "taxable
services” was set aside and remanded,
{if) |Amount of interest demand dropped or | |nterest on the amount of Rs.40,80,581 /- was sat
reduced for the period of dispute aside and on the amount of Ks, 21,37,204/ s
upheld on the Hablities quantified in the denovo
proceedings,
() [Ameount of refund sanctioned or allowed | NA
for the period of dispute =
[iv} |Whether e or less penalty imposed? Pealty of Rs.62,17, 785/ - imposed under Section 78
| of the Finance Act; 1994 was madified and
He. 10,000/ - impesed under Section 77 of the
Finance Act, 1994 wag sel pgide
| 13 |Whether any application far stay of the
operation of the order eppealed apsinst NGO
hias been made?
L4 |Subject matter of dispute in order of pricrity iplease choose two items from the list below)
(i} Taxability (vii) CENVAT
[i] Taxability - SI. No. of Negative List, ii} Classification of Services, it} Applicability of Exemption
Nolification-Notification No., v] Export of services,, v) Import of services., vi) Peint of Taxation., |
vl CENVAT., viil] Refund., ix] Valuation., x} Othera.| i
Priarity 1 Priority 2
Taxability [ii] Classification of services.
15 (1f the application i inst an Order-ir . .. . E
L e e kit Order-in-Original No.048 /2016 15T) dated
Appeal of Commissioner (Appeals|, the i P =g A
: f ditss ; 30.12.2016 passed by the Joint Commissioner of
number of Orders-in-Original covered by : X Al i A
& : 2 Central Excise fie Servics Tax, erstwhile Hyderabad
the said Crder-in-Appeal, 7 :
I Commassionerate, Hyderabad.
18 Whether the respondent has also filed an
appeal against the order against which MA
thiz appea] is made?
17 | Iif anawer to serial number 16 above is
yes?, furnish the details of the appeal. MA [
18 |Whether the applicant wishes to be heard "Yes. Through the Departments Authorsed
irt person? Representative,
18 Reliefs claimed in application. -As praved for in the Grounds of Appeal enclosed, -
20 |Staterment of Facts Enclosed from page Ma, 3o | 1T
21 |Grounds of Appeal, Prayver Enclosed from page Mo.12 to 23
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(TARUN NEAGH
ASST COMMISSIONERTRIBUNAL)
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STATEMENT OF FACTS

/s Kadalkia & Maodi Housing, Secunderabad are engaged in the
construction of Villas and are registered with the Department vide STC
AAHFKAT14ASDO01 under the categories of "Conslructicn of Residential

Complex Service” and “Works Contract Service™.

2. During the course of investigation, it was observed that the
assesses are not discharging Service Tax properly. Examination of the

assessec’s documents revealed that :

1] they had not filed 8T-3 returns and not paid Service Tax
during the pericd October,2010 to March, 2011,

(11} They had filed 8T-3 returns and seli asseszed their Service
Tax under *Construction ol Eesidential Complex Service” for
the period from April 2011 to September, 2011. Later on
they changed the classification of the services rendered fo
"Works Contract Service” with effect from October, 2011 and

ocnwards.

e On further examination of the Agreements entered with their
Customers, it was observed that the assessees are collecting the agreed
value, in connection with the construction of villas, under the following

heads.

i1l Towards sale of Land.

(i) Towards development charges of land for laying of roads,
drains, parks cte.

[iif) Towards cost of construction, water & electricity connection
and lor other amenities.

If the documents are entered before the Development of Land, the
assessee’s are enlering inlo separate contracts for sale of Land, for
development of land and for construction of villas. If the documents are
entered after the Development ol Land, the asscssee’s are entering into
conlract lor sale of land and for construction of Villas. Examination of
the receipts vis-d-vis the amounts indicated in the agreement of sales
showed that the Land Development charges are not included in the

Agreement of consmucton ln some cases, pardally  nchuded o some




ecases, The Cost of Land Development in some cases is included 0 ihe
amount indicated in the Sale Deed and exemption is claimed exemption

from payment of Service Tax on the Development charges.

4, As per Section 65{97a) of the erstwhile Finance Act, 1994, "Site
formation and clearance, excavation and earth moving and demolition”

service, for the period up te 30.06.2012, includes:

(i) Drilling, boring and core extracton services for construction,
geophysical, geological or similar purposes;

(i) Spoil Stabilization; or

{itiy Horizontal drilling for the passage of cables or drain pipes ;
or

(i) Land reclamation work; or

i¥]  Contaminated top soil stripping work; or

{vi) Demolition and wrecking of building structure or road.

For the period up lo 30.06.2012, as per Section 105(zzza) of the
erstwhile Finance Acl, 1994, “Taxable Service”™ means any service
provided or to be provided to any person, by any other person in relation
to “site formation and clearance, excavation and earth moving and
demaolition and such other similar activities”.

H W.e.f01.07.2012, it appeared that “site formation and clearance,
excavaton and earth moving and demolition and such other similar
activities to be a service under Section 65{44] of the erstwhile Finance

Act, 1994 and taxable under the provisions of 65B{31] ibid,

Thus, the sctivity of land development rendered by the assessee
appears to be chargeable to Service Tax under "Site formation and
clearance, excavation and earth moving and demalition” service without

any abatement

6. As [ar as the construction of villas are concerned, as per Seclion

65(105Hzzzza) of the Finance Act, 19594

" faxable service” means any service provided or to be provided to

any person, by any other person in relation fo the execution af a works
contract, axcluding works contract in respect of roads. aivports, ratheays,

transport terminals, bridges, tunnels and dams,



Explanation.- For the purposes af this sub-clause, “works

contract” means a contract wherein,-

i ‘Pransfer af property in goods involved in the execution
of such contract is leviable to tax as sale of goods, and

(il  Such contract is for the purpase of carrving ou,-

[} i it

(B

jc} Construction of a new residential compiex or a part
thereof; or

2

ol |

From 01.07.2012 onwards, service portion of Works Contract
Service is 2 “Declared Service® under Section 66E(h) of the Finance Act,
1904,

As per Section 65B(534) of the Finance Act, 1994, werks contract’
means o contract wherein transfer of property in goeds involved in the
execution of such contract is leviable to tax as sale of goods and such
contract is for the purpose of camying out construction, erection,
commissioning, installation, completion, fiting out, repoir, mainlenaice
renovation, alteration of any movable or immovable property or for carrying
aut gny other similar activity or a part thereof in relation to such

Droperty;

i Ini the present case there involved transfer of property in goods in
execition of consiruction agreements and hence, the service renclered by
the assessee is taxable under *Works Contract Service”, However, the
dssessee. in some cases, has transferred semi-finished construction by
way of sale deed. Subsequently, the assessce entersd into a construclion
agreement for completion of the semi-finished villa. Thus the assessee
crroneously claimed exemption for the entire value indicated in the sale
deed. Whereas, the cost of construction of these viilas is to be arrived at
by deducting the cost of land which is to he arrived proporfionalely
basing on the values of identical lands from the sale deed value and to be
included in the taxable value.

8. Further verification of the documents revealed that the assessec
has included the cost of providing common amenities, which will be
[22.1,50,000/- per villa, in the cost al construction and assessed to
Service Tax under “Works Contract Service” for payment of Service Tax,
Whereas, providing common amenities i1s not a service rendered under

“Works Contract’ as there is no transfer of property to the individual.
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Henee, the assessee are required fo discharge full rate of Service Tax

under “other taxable Services".

9 [n view of the above, it appearcd that the assessee are liable Lo

discharge Service Tax on:

1) Cost of Land Development shown in agreement of sales

under the category of “Site Formation Services”;

{iij Common amenities without any abatement at full rate under

“ather Scrvices”;

{iiiy The value of construction shown in the agreement of sales
excluding the value of common amemiies under *Works

Contract Service”;

10.  Accordingly, the Service Tax liability was arrived at, villa wise and
issued a Show Cause Notice in O.R.No.99/ 2016-Adin(ST)Commr)
HOPOR No.10/2016-ST-AE-VII dated 22.04.2016 to M/s Kadakia &
Modi Housing demanding Service Tax of Rs. 14,35,330/- under “Site
Formation Service®, Rs.40,80,581 /- under *Works Contract Service” and
Rs.7,01,874 /- under “other Services” In lerms of proviso to Section 73(1),
i terest on the above said amounts under Section 73 besides proposing

penaltics under Sections 77 and 78 of the Finance Act, 15994,

11. The above said Show Cause Naotice was adjudicated vide Order-in-
Original No.48/2016-(3.T) dated 30.12.2016 by the Joint Commissioner
af Central Excise and Service Tax, erstwhile Hyderabad I

Commissionerate, Hyderabad, wherein it was observed:

ja) The assessee, on one hand contested that the Land
Development Service do not all under the calegory of "Site
Formation & clearance, excavation and earth moving and
demolition services® as none of the work specilied in the
definition were carried out by them; do not fall under “Works
Conitract Service® and hence there is ne lability of Service
Tax. On the other hand, the assessce in their reply to the
Show Cause Notice contested that the “Land Development
Servics” shall be treated as species of "Works Contact

Service” and relied upon various case laws.




(b)

(c)

()

]

9

Further, the assessee submitted that there is a transler of
property in goods while providing common amenities; pay
VAT on the charges collected under *Land Development
Qervices” and hence it is a species of “Works Contract
Services”.  However, in their written reply, it is again
contested that “Land Development Services” are not at all
covered under any of the “Works” defined under Works
Contract Services  and referred Apex Court case Law in the
case of CCE Vs, Larson & Turbo Lid,-2015(39)STR213(C).

From the above, it 1s clear that the assessce lacks claritv as
they say that the Land Development Service” do not fall
under “Site Formation & clearance, excavation and earth
moving and demolition services” and it forms species of
"Works Contract Services; again they say it 1s not a "Works
Contract Service” as non of the works specified in the works
contract service was performed  for Land Development

Service.

I terms of Section 65(A)2[a)] of the Finance Act, 1994, "Land
Development Service” gives more specific description under
“Site Formation & clearance, excavation and earth moving
and demalition services™ as the work i.e. leveling of the land,
making it suitable for construction of willa, honzontally
drilling for laying of drainages lines, laving water pipes and
Cahles etc. apart from constructing common amenities such
as park, current poles and club houses, Since majority
works involved are related to "Site Formation” and the
assessee  have collected  the charges  under  “Land
Development  Services™ separately, they are rightly
classifiable under *Site Formation & Clearance, Excavation

and Earth Moving and Demelition Services”,

As per Bection 66F of the Finance Act, 1924, the "Land
Development SBervices” shall be treated as a single service
due to its nomenclature and essential characteristics even

though it contains many elements,

As regards the demand under "Works Contract Service, there
iz no basts for the argument that “undivided portion of land

along with semi finished villa/house is not chargeable to VAT

LA



(h

(i)

and it is mere sale of immovable property” is not acceptable
and it is totally misconstrued in their favour o get
exemplion from payment of Bervice Tax. Hence, the iax
demanded is liable for confirmation under “Works Contract

Service”.

With regard to demand of Service Tax under “Other Services”
it is observed that the assess could not produced any
evidence that the amounts are received towards Corpus
Fund, Electricity Deposit, Water Charges and towards
Service Tax. Hence the Service Tax is payable on these

charges under “Other Services”,

The assesses are well aware of the statutory provisions and
are billing Service Tax liability wherever they coliected. Since
the assessec are claiming cum-tax benefit wherever they

have not collected, such benefit cannot be given.

The issue came light only alter initiation of investigation by
the Department and it was discovered that the assessee were
misclassifying their services with intent to evade payvment of
Service. Tax. Since the assessec arc aware of statulory
provisions and have been collecting Service Tax and not
paying the same fo the exchequer, they have supprossed
these facts from the notice of the Department, they are lable

for penal action under Section 78 of the Finance Act, 1994,

12, From the above observations, the Adjudicating Authority vide
Crder-in-Original No.048/2016-(3T) dated 30.12.2016 has passed the

following order.

(i)

(i)

Confirmed the demand of Rs.14,35,330/- being the Service
Tax payable on “Site Formation Service”™ under proviso to

sub-section (1) of the Secton 72 of the Finance Act, 1994

Confirmed the demand of Rs.40,80,581/- being the Service
Tax pavable under “Works Contract Service”™ under proviso
to Bub-Saction {1) of Section 73 of the Finance Act, 15984,

o ohils o oA k|



(i Confirmed the demand of Rs.7,01,879/- being the Scrvice
Tax pavable under “Other Services” under proviso o Sub-

Section (1) of Section 73 of the Finance Act, 1994,

(ivy Appropriated the amount of Rs.19,00,736/- paid towards
service tax against the demands mentioned at SLNo.[1) to (3)

above;

i¥) Confirmed the interest as applicable on the amounts
mentioned at (i) (i} and (ii} in terms of Section 75 of the

Finance Act, 1994,

{vi) Imposed a penalty of Rs.62,17,785/- under Section 78 of
the Finance Act, 1994, However, the penalty is recduced to
Rs.15,54 446/- provided the Service Tax amount, mterest
and the reduced penalty is paid within thirty days of receipt
af the crder,

(viij Imposed a penalty of Rs.10,000/- under Section 77(2) of the
Finance Act, 1994,

13.  Aggrieved by the above said Order-in-Original, the sassessee
preferred an appeal before the Commissioner (Appeals). Hyderabad who
vide Order-in-Appeal No.HYD-SVTAX-000-AP2-0210-17-18-3T dated
14.09.2017 observed that:

i) the assessee have contested the demands manly on
limitation. However, the short discharge of the Service Tax
by suppressing the values in ST-3 Returns has come (o light
only with the intervention of the Depariment by
reconciliaion of the receipts declared in the 5T-3 returns
with the actual receipts mentioned in their financial records.
Since the assessee registered under both “Construction of
Residential Complex Service” and “Works Contract Serviee”,
the Department cannot presume the identical activity
undertaken by the assessee as the ST-3 provides no clues. It
is only after investigation, the Department could conclude
that the assessce was actually undertaking a singular
activity classified both under Construction of Residential

Complex Services and Works Contract Service. Hence, there

FE e - - S i (] I s e



(idi)

is reasonable cause and JUstlcanion tor the invocdalion of Le

proviso Lo Section 73(1) of the Finance Act, 1994,

The activities like leveling, completion of roads/street lights,
storm-water drains etc. towards seiting up of common
amenities are ancillary to the main service of villa
constructions. For example, no individual who does not own
a property would be entitled to share ownership of the
internal roads, utilities, garages ete, The prime service is
only villa construction and the land development for access
ta that villa is clearly a subsidiary to it. Further, in terms of
Section 65A and Section 66 F of the Finance Act, 1904, the
land development, a part of major activity of villa
construction with common amenities, merits classilication
under Works Contract Service in the bundled service and not
under Site Formation as an independent service. Hence, the
demane is only short levy if the charges are actually
collected. Henee the para 26(1) of the Order-in-Original is
therefore set-aside and remanded to the Original
Adjudicating Authority for re-guantification of Hability under
Works Contract by extending composition scheme. Since the
tax incidence has been demanded on the transaction wvalue
which includes the tax element, the lability shall be
assessed on the cum-tax value in terms of Section 67(2) of
the Finance Act, 1994,

As regards the liability on the construction of semi-finished
villa, it 1s observed that the assesscc posscssed a title to the
land and any construction undertaken prior to sale of any
land parcel is admittedly service to self; there is no szervice
provider and receiver to [asten the levy; and the sale deed
eonsisting of land parcel along with the unfinished House 15
registered for the compesite consideration; the sale deed
records the immovable property in totality ie. land parcel
and the unfinished house which is assessed to Stamp duty
and thereby recognized as a sale transaction -alone; the
transaction covered by a sale deed cannol be considered o
represent a divisible land - building transaction invelving
sale of land and construction of huilding. Hence, para 26(2)
of the Order-in-Original is to be set aside.

—TTIT T .



V)

(v)

(vi)

[vii)

fwiii)

With regard to the "other services®, it is obscrved that the
assessece are collecting certain amounts towards corps
fund, electricity deposit and water charges, all of which are
statutorily prescribed. 1 the impugned amounts collected
from the villa vendees are not deposited to the
utilities/ transierred to the association’s corpus fund without
any retention in the assessee’s account, the guestion of
treating the same as consideration for construction of villa
and the aszsessment under *Works Contract Service” does
not arise. Henee, the matter is to be examined by the original
Adjudicating Authority by ascertaining the fact; arrive at a
conclusion on the existence of the liability and then proceed
to quantify it, if applicable as was done in the case of the
amounts collected for the land development discussed above,
Aeccordingly, para 26(3) of the Order-in-Original set aside

and remanded.

On re-quantification of elements (i) and (iil) of the Order-in-
Original, the amount paid shall automatically stand

appropriated,

Interest under Section V5 is a quintessential liability,
accompanying belated discharge of tax and cannot be waived
under any provision of law. Hence, para 26(3) of the Order-

in-Original is upheld.

The demand proposals have been upheld on Limitation and
the allegation of gross viclaltions has been upheld; thereby a
penalty under Section 78(1) of the Finance Act, 1994 is
warranted, However the quantity of penalty shall be
computed as aggregated of (a) 100% tax lability for the
period prior to 08.04.2011 and (b} 50% of the tax liability for
the period 08.04.2011 to 31.03.2015, quantified in de-novo
proceedings in terms of proviso under Scction 78(1) of the
Finance Act, 1924, Accordingly, the para 26(6) of the
Order-in-Original was modified.

As repards the penalty under Section 77 for the belated
registration, it is observed that the demand is proposed from
Oetober, 2010 and the assesszee has had taken registration
on 25.04,2010 and hence the penalty imposed under Section
77(2) is legally unsustainable and accordingly set aside.

1)
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GROUNDS OF APPEAL

The Order-in-Appeal No HYD-SVTAX-000-0210-17-18-8T dated
14.09.2017 passed by the Commissioner [Appeals), Hyderabad appears

to be not proper, correct and legal for the following reasons:

I. “LAND DEVELMENT SERVICE"”

(&) The Commissioner (Appeals) in the impugned Order-in-
Appeal opined that the prime service rendered by the
assessce 15 only villa construction and the land development
for access to that villa is clearly a subsidiary to it; the land
development, a part of major activity of willa construction
with common amenities, merits classification under Worls
Contract Service 1in the bundled service and not under Site
Formation as an independent service. Whereas, the *Land
Development Service” has nothing to do with the "Works
Contract Services”, The assessee, as per he agreement for
sale entered with their Customers, charged separately for
“Land Development Services" and “Works Contract Services
for construction of villas®. When the assessec himself has
clearly bilurcated the "Land Development Service” from the
“Works Contract Service” and as Section 55{A)2(a) of the
crstwhile Finance Act, 1994, gives more specific description
of “Land Development Service” under "Site formation and
clearance, excavation and carth moving and demolition”
Service, classilication of "Land Development™ under “Works
Contract Service” in Bundled Bervices and extending the
benefit of abatement in terms of Rule 2A of Service Tax
[Determination of Value) Rules, 2012 1s not legal, proper and

correct.

ih)  As per Section 65(705)zzzza) of the Finance Act, 1994, under
Works Contract™;

® taxable service” means any service provided or to be
provided to any person, by any other person in relation to the

execution of a works contract, excluding worles contrae!

s n =l 2 =R O



respect of roads, girports, raillways. IranSpurt  Erms,

bridies, tunnels and dams.

Explanation.- For the purposes of this sub-clause,

sworks contract” means a contract wherein,-

(i)

(i1}

Transfer of property in goods involved in the
execution of such contract is leviable 1o tax &s

eale of goods, and

Such contract is for the purpose of carrying

ol

ja)  erection. commissioning of installation of
plant, machinery, equipment or
structures, whether pre-fmbricated  Or
otherwise, installation of electrical and
electronic devices, plumbing, drain laving
or other mstallations for transport of
fluids, heating, ventilation or &
conditioning including related pipe work,
duct work and sheet metal work, thermal
insulation, sound insulation, fire proofing
or water proofing, lift and escalator, fire

cscape staircases or plevators; or

[b) construction of a new building or a civil
structure or a part thereof, or of a pipeline
or conduit, primarily for the purposes of

commerce or industry: or

ad] constructon of a new residential complex

or a part thereof; or

(d) completion and finishing services, repair,
alteration, renovation of restoration of, or
similar services, in relation to (b and (¢

or
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[e)  turnkey projects including engineering,
procurement and  construction or

commissioning (EF] projects;

From 01.07.2012 onwards, service portion of Warks
Contract Service is a “Declared Service” under Section

56E(h] of the Finance Act, 1994,

As per Scction 65B[54) of the Finance Act, 1994,
works contract” means a contract wherein transfer of property
in goods invelved in the execution of such contract is leviable
to tax as sale of goods and such contract is for the purpoese of
carying oul construction,  erection,  commissioning,
installation, completion, fitting oul, repalr, mamtenance.
renovation, allerction of any movable or immovable propery
or for carrying out any other similar activity or & part thereof

in relation o such property.

From the above definition it clearly manifested that in
order to classify “Land Development . Service” under "Works
Contract Service” two conditions are required to be satisfied
i.e. frst there should be a transfer of property in goods and
to perform the activities Irom (&) to (g), mentioned above,
Whereas, while performing thé . services under “Land
Development”, the assessee have not transferred any
property in goods and no activities [rom (g lo (&) as above
said have not been performed, Hence, it is not proper to
classify the “Land Development” under *Works Contract” in

Bundled Services.

In the instant case the assessee, under *Land Development
Services”, rendered the work pertaining to preparation of site
suitable for construction, laving of roads, laying of drainage
lines, water pipes etc. Hence the common arca and amenities
ever: though constructed with murram and usage of labour it
is not transferred in goods 1o any individual and the
common area and amenites are used by the group of
individual and hence the same cannot be treated: as species

of “Works Contract”.
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As per As per Seclion 65(97a) of the erstwhile Mnance Act,
1994, “Site formation and clearance, prcavation and earth
moving and demolition” service, for the period up to

A0.06.2012, includes:

(i  Drilling, boring and care extraction services for

construction, geophysical, geological or similar
rposes;

[ii)  Soil Stabilization; or

{iiij Horizontal drilling for the passage of cables or drain
pipes ; or

(ivi Land reclamabion work, ar

{v] Contaminated top soil stripping wark; or

(vij Demelition and wrecking of building structure or road.

For the pericd up to 30.06.2012, as per Section
105{zzza) of the erstwhile Finance Act, 1994, “Taxable
Service” means any service provided or to be provided to any
person, by any other person in relation to “site formation
and clearance, excavation and earth moving and demoiition

and such other similar activities™.

W.ef 01.07.2012, it appeared that “site formation and
clearance, excavation and earth moving and demolition and
such other similar activities to be a “service” under Section
55(44) of the erstwhile Finance Act, 1994 and texable under

the provisions of 653B(51) ibid.

Further, as per Section 63A of the erstwhile Finance

Act, 1994, Classification of taxable service:-

(1) For the purpose of this Chapter, classification of
taxable services shall be determined according to the

terms of the sub-clauses of clause (105) of Seclion 65:
2] When for any reason, a taxahle service is, prima facie,

classifiable under twa or more sub-clause(105] of Section

65, classification shall be effected as [ollows:
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(a) The sub-clause which provides the mast specific
description shall be preferred to sub-clauses providing

a more general description;

If1 terms of Section 65(97a) read with Section BIAN2 ()
of the erstwhile Finance Act, 1994, "Land Development
Services” gives more specific description under "Site
formation and clearance, excavation and earth moving and
demalition” Service and the works involved are leveling the
land, making suitable for construction ol villas and
horizontal drilling for laying of drainage lines and water

pipes and cables etc.

As per Section B6F of the erstwhile Finance Act, 1984, “Land
Development Services™ shall be treated as single service due
to its nomenclature and essential characteristics even
though it contains various elements. However, the
Commissioner (Appeals) has not drawn a logical conclusion
from Section 65A of the erstwhile Finance Act, 1994 and
Section B6F ibid and held that the activity af Land
Development rendered by the assesscc falls under “Warks
Contract Service” in the bundled service which appears Lo he

nol correct, legal.

Further, the assessee are well aware of the statutory
provisions and are collecting Service Tax on the agreements
entered for constructions. The assessce intentionally evaded
the service tax on “Land Development Services” and “Other
Taxable Services”. Hence, extending the cum-tax beneft

appears 1o be not proper.
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II.

“WORKS CONTRACT SERVICE”

The assessee have entered into agreements with their
Customers for sale land together with bungalow to be
constructed therepn as per the specifications and other
terms and condition for a total consideration. For examiple,
he assesses have entersd into an  Agreement dated
09.11.2011 with Ms. Sabiha Hussain for sale of Plet No.1 at
Shamirpet Village, R.R.District together with a deluxe
bungalow to be constructed thereon for consideration as

detailed below.

[ 8l.No. ~ Descripbion Amount
A | Towards Sale of and Rs.1,78,000 |
B | Towards Development Charges | Rs.18,22,000
of Land for laving of Roads,
Drains Parks ele. _
C Total tewards Land Cost [A+B] | Ks.20.00,000
D Towards cost of construction, | Bs.20,00,000
water & electricity connection
and for other amenities
| Total Sale Consideration {C+D) | Rs 50,00,000 |

Verification of the sale deed reveals that the assessee
has registered the above said plot along with the semi-
finished construction for a consideration of Rs 12,00,000/ -
The assesser have entered this tvpe of agreements with their
other Customers who booked their plots before “Land

Development”.

Further the assessee have also entered into another
type of sale agreements with their Customers who booked
their plots after “Land Development”. For example, the
asscsses  have entered into A sale agreement dated
13122014 with Mr. Giri Eamachander Patwar and Ms.
Roopa Patwari for sale of Plot No.8 at Shamirpet Village of
R.R.Dist, fogether with a semi-deluxe bungalow to be

constructed therson for a consideration as detailed below.

il
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[ S1.No. Description Amount
| A | Towards Sale of and 'Rs.34,38.000
i B Towards cost of construction, | Hs. 11,40,000
' | water & electricity connection
. and for ather amenities
| €| Total towards Land Cost (A+B] | Rs.45,78,000 |

Verification of the Sale Deed dated 18.03.2015
revealed that the assessee has registered the plot along with
semi-finished construction for a total consideration of Hs,
34,38,000/-. The assessce have entered this type of
agreements with their other Customers who booked their

plots after “Land Development”.

As per Section 63(91a) of the erstwhile Finance Act,
1994, “residential complex” means any complex comprising
of

(1) A building or buildings, having more than

twelve residential units;

(ii) A comimaon area; and

iii] Anv one or more facilities or services such as
¥
park, lift parking space, community hall,
common water supply or effluent treatment

syste,

Located within a premises snd Lthe layoul of
such premises is approved by an authority
under any law for the time being in force, but
does not  include a complex  which s
constructed by a person dirccetly engaging any
other person for designing or planning of the
lavout, and construction of such complex is
intended [or personal use as residence by such

pErso,

Explanation — For the removal of doubts, it is
hereby declared that for the purposes of this

clause, -
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(a) “personal use” includes permiting the
complex for use as residence by another

person on rent or without censideration;

(b) “residential unit” means a single house or a
single apartment intended for use as a placs

of residence.

From the above definition, residential unit means a
single house or a single apartment intended for use as a
place of residence. As per above said definition, the project
‘Bloomsdale”, where assessee have constructed the villas,

met all the parameters,

Board in their cireular Ne.151/2/2013-8T dated
10.02.2012 vide para 2.1{4) has clarilied construction
service provided by the builder/developer is taxable in case
any part of the payment/development rights of the land was
received by the builder/developer before the issuance of
completion certificate and the service tax would be required
to he paid by builder/developers cven for the {lats given o
the land owner., From abave, it is clear that the construction
service under *Works Contract Service™ rendered before
issuance of completion certilicate is a taxable service, Hence,
the assesses is required to discharge their service tfax
obligation even on the semi-lnished villas rt'gilﬁu:rud belore
issuance of Completion Certificate by the Competent
Aulhorily.

Whersas, the Commissioner [Appesls), Hyderabad in
the impugned Order-in-Appeal, without considering the
evidence on record, observed that the assessee possessed a
title: to the land and any construction undertzken prior to
sale of any land parcel is admittedly service (o self; there is
no service provider and receiver to fasten the levy and
accordingly set aside the demand. The observatons of the
Commissioner (Appeals) appears o be not proper, correct an

legal.
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From the above, it is amply clear that the assesscé have
intentionally included the cost of semi-finished construction
in the land cost so as to evade Service Tax resulting in short
payment under “Works Contract Servies”, Though the
assessee have rendered the Services under the category ol
“Works Contract” they have not paid ‘Service Tax' nor filed
3T-3 returns during the period from October, 2010 to March,
2011, They have classified their services under the category
of *Residential Complex Services® during the period from
April, 2011 to September, 2011, paid Service Tax and filed
8T-3 Returns, Later on they changed their classification to
*Works Contract Services® during the period from Dctober,

2011 and onwards and paid Service Tax. During the period

from October, 2010 to March, 2015, the assessee paid |

sService Tax to the tune of Rs 19.00,736/- on the coniracts
entered for constructions availing exemption on semi-

finished villages registered along with Land.

The demand in the Show Cause Notice dated
22.04.2016, which was confirmed vide Order-in-Original
No.O4B/2016-(5.T) dated 30.12.2016, was  arrived at
Rs.40,80,581/- by caleniating villa wise taking together the
values of semi-finished villas and the value for completion of
the said semi-finished villas. The Service Tax already paid by
the assessee under “Works Contract” during the period from
October, 2011 to March, 2015 has been appropriated against
the said demand. However, the Commissioner (Appeals)
without considering the material facts, set aside the entire
demand observing that the same pertains only to semi-
finished villas; sale deed consisting of land parcel along with
the unfinished house is assessed to Stamp duty and thereby
recognized as a sale transaction alone, Further, the
Commissioner {Appeals) vide the said impugned order has
upheld that the Service Tax of Rs.19,00,736/- already paid
by the assessee stands appropriated  agains: the re
quantified demands under “Land Development Services” and
“other Services”. Since the above said Service Tax of
Es.19,00,736/- has been paid by the assessee under “Warks

Contract Services” on the values of the Aagreemeits entered



for construaction, appropriating the same sgainst the "Land
Development Services and “Other Taxable Services” is

absolutely not correct and legal.
III1. “OTHER TAXARLE SERVICES"

thl  The assessee has also collected certain amounts over arud
above the agreed amount in connection with rendering the
construction of villas. The assessee have claimed that the
Same are In connection with Corpus Fund, Electricity
Deposit, water charges and towards service tax, However, the
assessee has not submitted any documentary evidence to
this effect. The assessee have also not submitted the said
documentary evidence even before the Commissioner
(Appeals). However, the Commissioner {Appeals) without
considering the same remanded the matter to the Original
Adjudicating Authority for re-quantification which is not

correct.

19.  Further, it appears that M/s Kadakia & Modi Housing, 5-4-187/3
& 4, Il Flaar, Soham Mansion, M.(;.Road, Secunderabad are lahble to pay
Service Tax under the categary of “Site Formation & Clearance,
Excavation and Earth Moving and Demolition Services” "Works Contract
Services” and “Other Taxable Services” along with interest and
conscquential - penalties  as  confirmed  in the  Order-in-Original
No.048/2016-(S.T) dated 30.12.2016. Hence, setting aside of the
demands at para 26(2), 26(7) and modifying and remand of ilic demands
al para 26(1), 26(3) and 26(8) of the Order-in-Original U48/2016-(3.T)
dated 30.12.2016 passed oy the Joint Commissioner of Central Excise &
Service Tax, Erstwhile Hyderahad 1 Commissionerate, Hvderabad by the
Commissioner (Appeals), Hyvderabad vide Urder-in-Appeal No.HYD-
SL’TP.}{-UDH—&PE—GE!ﬂ—l?--]S—S'J‘ dated 14.09.2017 is not proper, cartect
arwd legal,

&)



FRAYER

The Committee of the Commissioners, therefore, under the
provisions of Section 86(2) of the Finance Act, 1994, read with Section
174(2) of the CGST Act,2017, has directed the Assistant Comimissioner
(Tribunal), Central Tax, Central Excise and Sarvice Tax, Secunderabad
GST Commissionerate, Hyderabad to appeal to the Customs, Excise &
Service Tax Appellate Tribunal, Hyderabad, against the Order-in-Appeal,

for determination of the lollowing points arising out of the said order.

(i) sel aside the impugned Order-In-Appeal No HYD-SVTAX-
000-AP2-0210-17-18-ST dated 14.09.2017 passed by the
Commissioner (Appeals-1I), GST and Central Excise,
Hyderabad, in the case of M/s Kadakia & Modi Housing, 5-
4-187/3 & 4, 1l Floor, Scham Mansion, M.G.Road,
Secunderabad and to confirm the demand proposed in the
Order-in-Original No.048/2016-(8.T] dated 30.12.2016 along

with interest and penalties as per the provisions of law: or

i) pass any suitable orders, as deemed fit.
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I, TARUN NEOGI, Assistant Commissioner (Tribunal), Central
Tax, Central Excise and Service Tax, Secunderabad GST
Commissionerate, Hyderabad, the Officer authorized by the Committee of
Commissionerates ie. the appellant, do hereby declare that what is

stated above is true to the best of my information and belief.

Verified to-day the 3% of February, 2018,

pE—
o218
(TARUN NECHI)
ASSISTAT COMISSIONER [TRIBUNAL}
T AT

amssiant Commisshoner
i TRT Y A e
Cenmal Tax & Custons.
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Hasunds 34387 Comumesitneraa
SR Hyderabnd
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G VRIDIAM 23201 T—-Review

OFFICE OF THE COMMISSIONER
OF CENTRAL TAX, CENTRAL EXCISE & SERVICE TAaX
SECUNDERABAD GST COMMISSIONERATE : GST BHAVAN
L.B.STADIUM ROAD : BASHEERBAGH : HYDERABAD - 500 004

C.NoV/R/OIA/123/2017-Review Dated 30.01.2018

Review Order No. 03/ 2018-[0.1LA.)

(Issued by the Committes of Commissioners consisting of the Commissioner af
Central Tax, Central Ezxcise and Service Tax, Secunderabad GST
Commissionerate and the Commissioner of Central Tax, Central Excise and
Service Tax, Medchal G3T Commissionerate, Hyderabad)

000

WHEREAS, we have called for and examined the records relating to the
Order-In-Appeal No.HYD-SVTAX-D00-AP2-0210-17-18-8T dated 14.09.2017 in
Appeal WNo.118/2017(STC)S.T (Enclosed) passed by the Commissioner
{Appeals-1Tj, GST and Central Excise, Hyderabad, in the case of M/s Kadakia &
Modi Housing, No.5-4-187/3 & 4, Second Floor, Soham Mansion, MG Road,
Secunderabad (hersinafter also referred to as “the assessee”) for the purpose of

satisfying ourselves as to legality and propriety of the said Order-in-Appeal,

2, The impugned Order-in-Appeal set aside the demands under para 28(2)
and 26(7) and modified and remanded the demands under para 26(1), 26(3|
and 26(6) of the Order-in-Original No.048/2016-(3.T) dated 30.12.2016 passed
by the Joint Commissioner of Ceniral Excise and Service Tax, erstwhile
Hyderabad 1 Commissionerate, Hyderabad as detailed in the Statement of Facts

below.

3. AND WHEREAS on examination, it is found that the said Order-in-
Appeal is not proper and legal on the grounds specified in the “Grounds af
Appeal”.

4, Now, therefore, in exercise of the powers vested on us under sub-section
(2A) of Section 86 of the Finance Act, 1994 read with Section 174(2) ol the
CGST Act, 2017, we hereby authorize the Assistant Commissioner {Tribunal),
Central Tax, Central Excise and Service Tax, BSecunderabad GST

Cammissioneralte, G3T Building, Basheerbagh, Hyderbad and direct him to
appeal on our behall to the Hon'ble CESTAT, Regional Bench, Hyderabad,

against the said order.
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STATEMENT OF FACTS

o M/s Kadakia & Modi Housing, Secundersbad are engaged in the
construction of Villas and are registered with the Department vide STC
AAHFKS8714ASD00]1 under the categories of "Construction of Residentia.
Complex SBervice” and “Works Contract Service”,

B. During the course of investigation, it was observed that the ASSE85CE are
not discharging Service Tax properly. Examination of the assessee’s documents
revealed that ;

(i) they had not filed 8T-3 returns and net paid Service Tax during
the period October,2010 to March, 201 1.

(i}  They had filed 8T-3 returns and self assessed their Service Tax
under “Construction of Residential Complex Service” for the period
from April,2011 to September, 2011. Later on they changed the
classification of the services rendered to “Works Contract Service®
with effect from October, 2011 and onwarnds.

7. On lurther examination of the Agreements entered with their Customers,
it was observed that the assessces are collecting the agreed wvalue, in
connection with the constrizction of villas, under the following heads.

{i) Towards sale of Land.

(i) ~ Towards development charges of land for laying of roads, drains,
parks ete,

(iii} Towards cost of construction, water & electricity connection and
for ather amenities,

If the documents are entered before the Development of Land, the
asscssee's are entering into separate contracts for sale of Land, for
development of land aned for construction of villas. If the documents are entered
after the Development of Land, the assessee’s are entering into contract for sale
of land and for construction of Villas, Examination of the receipts vis-a-vis the
amounts indicated in the agreement of sales showed that the Land
Development charges are not included in the Agreement of construction in
some cases, partially included in some cases. The Cost of Land Development
in some cases is included in the amount indicated in the Sale Deed and
exemption is claimed exemption from payment of Bervice Tax on the

Development charges.
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a. As per Section 65(97a) of the erstwhile Finance Act, 1994, “Site formation
and clearance, excavation and earth moving and demelition” service, for the

period up to 30.06,2012, includes:

i) Drilling, boring and core extraction services for construction
geophysical, geological or similar purposes;

{ii] Soil Stabilization; or

{ini) Horizontal drilling for the passage of cables or drain pipes ; or

fiv) Land reclamation work; or

[v}  Contaminated top soil stripping work; or

fwvi] Demolition and wrecking of building structure or road.

For the period up to 30.06.2012, as per Section 105({zzza) of the erstwhile
Finance Act, 1994, "Taxable Service” means any service provided or o be
provided to any person, by any other person in relation to "site formation and
clearance, excavation and earth moving and demoelition and such other similar

activities”.

9.,  W.edi01.07.2012, it appeared that “site formation and clearance,
excavation and earth moving and demolition and such other similar activiies
to be a service under Section 65(44) of the erstwhile Finance Act, 1994 and

taxable under the provisions of 65B(51) ibid.

Thus, the activity of land development rendered by the assessce appoars
to be chargeable to Service Tax under “Site formation and clearance, excavation

and carth moving and demolition” service without any abatement.

10. As far as the construction of villas are concerned, as per Section
&5(105)fe=z=a) of the Finanee Act, 1994

 taxable service” means ary service provided or to be provided to any
person, by any other person in relation to the execution of a works contract,
excluding works contract in respect of reads, atrports, railways, transport
terminals, bridges, tunnels and dams,

Explanation.- For the purposes of this sub-clause, “works contract”

MeAns a4 contract wherein,-

i Transler of property in goods involved in the execution of
such contract is leviable to tax as sale of goods, and

(i}  Such contract is for the purpose of carrying out,-

(] - s
) - ) . _
[c} Construction of a new residential complex or a part thereof; or

[)iesrinis
[
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From 01.07.2012 onwards, service portion of Works Contract Service is &
“Declared Service” under Section 66E(h) of the Finance Act, 1994,

As per Section 55B(54) of the Finance Act, 1994, works contract” means
@ contract wherein transfer of property in goods nvolved in the execution of such
cantract is levinble to tax as sale of goods and such confract is for the purpose of
carrying out construction, erection, commissioning, installation, completion, Sitting
out, repair, maintenance. rencvation, alteration of any movable or immovable
property or far canying out any other similar activity or a part thereof in relation

to such property;

11. In the present case there involved transfer of property in goods in
execution of construction agreements and hence, the service rendered by the
assessee is taxable under “Works Contract Service”. However, the assessee, in
some cases, has transferred semi-finished construction by way of sale deed.
Subsequently, the assessee entered into a construction agreement for
completion of the semi-fnished villa. Thus the assessee erroncously claimed
exemption for the entire value indicated in the sale deed. Whereas, the cost of
construction of these villas is to be arrived at by deducting the cost ol land
which is to be arrived proportionatsly basing on the values of identical lands

from the sale deed value and to be included in the tazable value.

12. Further verification of the documents revealed that the assesscc has
included the cost of providing common amenities, which will be Rs.1,50,000 /-
ner villa, in the cost of construction and assessed Lo Service Tax under “Works
Contract Service” for payment of Service Tax. Whereas, providing common
amenities is not a service rendered under “Works Contract’ as there is no
transfer of property to the individual Hence, the asscssee are required to

discharge full rate of Service Tax under “other taxable Services”.

13. Inm view of the above, it appeared that the assessee are liable to discharge

Service Tax om:
i) Cost of Land Development shown in agrecment of sales under the
category of “Site Formation Services®;

{lij ~Common amenities without any abatement at full rate under
“ather Services”;

(iiy The value of comstruction shown in the agreement of sales

excluding the value of common amenities under “Works Contract
Service”;
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14, Accordingly, the Service Tax liability was arrived at, villa wise and issued
a Show Cause Notice in  (O.RNo.99/2016-Adin(ST)(Cemmr) HQPOR
No.10/2016-8T-AE-VIII dated 22.04.2016 to M/s Kadakia & Modi Housing
demanding Service Tax of Rs.14,35,330/- under *Site Formation Service”,
Rs.40,80,581/- under “Works Contract Service" and Rs.7,01,874/- under
“gther Services” in terms of proviso to Section 73(1), interest on the above said
amounts under Section 75 besides proposing penalties under Sections 77 anc
78 of the Finance Act, 1994,

15. The above said Show Cause Notice was adjudicated vide Order-in-
Original No.48/2016-(S.T) dated 30.12.2016 by the Joint Commissioner of
Central Excise and Service Tax, erstwhile Hyderabad | Commissionerate.

Hyderabad, wherein it was observed:

{a) The assessee, on one hand contested that the Land Development
Service do not all under the category of "Site Formation &
clearance, excavation and earth moving and demclition services”
as none of the work specified in the definition were carried out by
them; do not fall under “Works Contract Service” and hence there
is no liability of Service Tax. On the other hand, the assessee ir
their reply to the Show Cause Notice contested that the "Land
Development Service” shall be treated as species of “Works Contact

Servics” and relied upon various case laws,

(b}  Further, the assessee submitted that there is a transfer of property
in goods while providing common amenitics; pay VAT on the
charges collected under “Land Development Services” and hence it
is a specics of "Works Contract Services”. However, in their writter
reply, it is again contested that *Land Development Services™ are
not at all covered under any of the ¥Works" defined under Worles
Contract Services and referred Apex Court case Law in the case of
CCE Vs. Larson & Turbo Ltd.-2015(39)STR213(C).

(¢} From the above, it is clear that the assessee lacks clarity as they
say that the Land Development Service” do not fall under "Site
Formation & clearance, excavation and earth moving anc
demolition services” and it forms species of *Works Contract
Services; again they say it is not a "Works Contract Service” as non
aof the works specified in the works contract service was performed
for Land Development Service.

Page Mo, 5 of 18
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(d)

(2)

i)

C Mo VIRIQIAM 222017 —Raview

In terme of Section 63(A)2(a) of the Finance Act, 1994, “Land
Development Service” gives more specific description under "Site
Formation & clearance, excavation and earth moving and
demalition services” as the work ie. leveling of the land, making it
suitable for construction of villa, horizontally drilling for laying of
drainages lines, laying water pipes and Cables eic. apart from
constructing common amenities such as park, current poles and
club houses. Since majority works involved are related to “Site
Formation” and the asssessee have collected the charges under
“Land Development Services” separately, they are rightly
classifiable under “Site Formation & Clearance, Excavation and

Earth Moving and Demolition Services”.

Az per Section 66F of the TFinance Act, 1994, the “Land
Development Services™ shall be treated as a single service due o
its momenclature and essential characteristics even though it

contains many elements.

As regards the demand under “Works Contract Service, there is no
basis for the argument that “undivided porden of land along with
gsemi finished villa/house is not chargeable to VAT and it is mere
sale of immovable property” is not acceptable and it is totally
misconstrued in their favour to get exemption from payment of
Service Tax. Hence, the tax demanded is liakle for confirmation

under * Worlkis Contract Service”.

With regard to demand of Service Tax under "Other Services” it is
observed that the assess could not produced any evidence that the
amounts are received towards Corpus Fund, Electricity Deposit,
Water Charges and towards Service Tax. Hence the Service Tax is

payable on these charges under "Other Services”.

The assessee are well aware of the statutory provisions and are
billing Service Tax liability wherever they coliected. Since the
assecssec are claiming cum-tax benefit wherever they have not

collected, such benefit cannot be given.

The issue came light only after initiation of investigaton by the
Deparitnent and it was discovered that the assessec were
misclassifying their services with an intent to evade payment ol
Service Tex., Since the asscssee are aware of statutory provisions

and have been collecting Service Tax and not paying the same g
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the exchequer, they have suppressed these facts from the notice of
the Department, they are liable for penal action under Sectien 73
of the Finance Act, 1994,

15. From the above observations, the Adjudicating Authority vide Order-in-
Original No.048/2016-(ST) dated 30.12,2016 has passed the following order,

(i]

(i1}

(iii)

{iv)

v

(vi)

(vii)

Confirmed the demand of REs.14,35,330/- being the Service Tax
payable on “Site Formation Service” under proviso to sub-section
(1) of the Section 73 of the Finance Act, 1994

Confirmed the demand of Rs.40,80,581/- being the Service Tax
payable under “Works Contract Service™ under proviso to Sub-
Section (1) of Section 73 of the Finance Act, 1984,

Confirmed the demand of Rs.7,01,874/- being the Service Tax
payable under “Other Services” under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994;

Appropriated the amount of Rs.19,00,736/- paid towards service
tax zpainst the demands menboned at SLNo (1) to [3) above;

Confirmed the interest as applicable on the amounts mentioned at
(i} (ii} and (iif) in terms of Section 75 of the Finance Act, 1994,

Imposed a penalty of Rs.62,17,785/- under Section 78 of the
Finanece Act, 1994. However, the penalty is reduced (o
RFs.15,54.446/- provided the Service Tax amount, interest and the
reduced penalty is paid within thirty days of receipt of the order,

Imposed a penalty of Rs.10,000/- under Section 77(2) of the
Finance Act, 1994,

17.  Aggrieved by the above said Order-in-Original, the assessee preferred an

appeal before the Commissioner [Appeals), Hyderabad who vide Order-in-
Appeal NoHYD-S8VTAX-000-AP2-0210-17-18-5T dated 14.09.2017 observed

that;
(1)

the assessee have contested the demands mainly on limitation.
However, the short discharge of the Service Tax by suppressing the
values in 5T-3 Returns has come to light only with the intervention
of the Department by reconciliation of the receipts declared in the
8T-3 returns with the actual receipts mentioned in their financial
records. Since the assessee registered under both “Constructon of
Residential Complex Service” and "Works Contract Service”, the
Department cannot presume the identical activity undertaken by
the assessce as the ST-3 provides no clues. It is only after
investigation, the Department could conclude that the assessee
was actually undertaking a singular activity classified both under
Construction of Residential Complex Services and Works Contract
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Service. Herce, there is reasonable cause and justificadon for the

invocation of the proviso to Section 73{1) of the Finance Act, 1994,

The activities like leveling, completion of roads/ street lights, storm-
water drains etc. towards seting up of common amenities are
ancillary to the main service of villa constructions. For example, no
individual who does not own a property would be entitled to shars
ownership of the internal roads, utilities, garages etc. The prime
service is only villa construction and the land development for
access to that villa is clearly a subsidiary to it. Further, in terms of
Section 65A and Secton 66 F of the Finance Act, 1994, the land
development, a part of major activity of villa construction with
common amenities, merits classification under Works Contractl
Service in the bundied service and net under Site Formation as an
independent service. Hence, the demand is only short levy if the
charges are actually collected. Hence the para 26(1) of the Order-
in-Original is therefore zet-aside and remanded to the Original
Adjudicating Authority for re-guantification of liability under
Works Contract by extending composition scheme. Since the tax
incidence has been demanded on the fransaction walue which
inclhades the tax element, the liability shall be assessed on the
cum-tax value in terms of Scction 67(2) of the Finance Act, 1994,

As regards the liability on the construction of semi-finished villa, it
is obzerved that the assessee possessed a tile to the land and
any consiruction undertsken prior to sale of any land parcel is
admittedly service to self; there is no service provider and receiver
to fasten the levy; and the sale deed consisting of land parcel
along with the unfinished house is registered for the composite
consideration; the sale deed records the immaovable property in
totality i.e. land parcel and the unfinished house which is assessed
to Stamp duty and thereby recognized as a sale transaction alone;
the transaction covered by a sale deed cannot be considered to
represent a divisible land — building transaction involving sale of
land and construction of building. Hence, para 26(2) of the
Order-in-Original is to be set aside.

With regard to the “other services”, it is observed that the assesses
are collecting certain amounts towards corpus fund, electricity
deposit and water charges, all of which are statutorily prescribed.

If the impugned amounts collected from the villa vendees are not
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Hence, the matter js to be examined by the originat Adjudicating
Authority by ascertaining the lact; arrive at g conclusion on the
cxistence of the Lability and then proceed tp quantify it if
applicable as was done in the case of the amounts collected for (he
land development discussed aboye, Accordingly, Para 26(3) of
the Drder-imﬂriginal set agide and remanded,

On re-quantificatinn of elements (i) and (i) of the Order-in-
Uriginal, the amoun; Paid shall automaticaily stand appropriated,

Interest  under Section 75 g 8 quintessentia] lighility,
accompanying belated discharge of tax and cannot he walved
under any provision of lgw. Hence, parg 26(3) of the Order-in-
Original is upheld.

allegation of Bross violations has been upheld; therehy a penalty

under Section 78(1) of the Finance Act, 1904 s warranted.
However the quantity of penalty shall pe Compuled as aggregated
of (a) 100% tax liability for the Period prior to 08.04.2011 ang (b
50% of the tax liability for the perod 08.04.2011 tq 31.{]'3_2[]15,
Quantified in de-noyn Proceedings in terms of Proviso under
Sccton T8(1) of the Fingnee Act, 1994, Ar:::ordingly, the para
26(6) of the Drderdn—ﬂrigina.l was modified,
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The
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GROUNDS OF APPEAL

Order-in-Appeal No.HYD-SVTAX-000-0210-17-18-5T dated

14,09.2017 passed by the Commissioner (Appeals), Hyderabad appears to be

not proper, correct and legal for the following reascns:

fa)

(b}

“LAND DEVELMENT SERVICE"

The Commissioner (Appeals) in the impugned Order-in-Appeal
opined that the prime service rendered by the assessee is only villa
constructon and the land developmment for access to that villa is
clearly a subsidiary to it; the land development, a part of majar
activity of wvilla constructon with common amenities, mernls
classification under Works Contract Service in the bundled service
and not under Site Formation as an independent service, Whereas,
the “Land Development Service” has nothing to de with the "Works
Contract Services”™. The assessee, as per the agreement for sale
entered  with their Customers, charged separately for “"Land
Development Services” and “Works Contract Services lor
construction of villas®™. When the assessee himsell has clearly
bifurcated the “Land Development Service” from the "Works
Contract Service” and as Section 65{A)2({a) of the erstwhile Finance
Act, 1994, gives more specific description of “Land Development
Service™ under “Site formation and clearance, excavation and carth
moving and demolition” Service, classification of “Land
Development” under "Works Contract SBervice” in Bundled Services
and extending the benefit of abatement in terms of Rule 24 of
Service Tax (Determination of Value] Rules, 2012 is not legal,

proper and correct.

As per Section 63(105)zzzza) of the Finance Act, 1994, under Works
Contract™

" toxable service” means oany service provided or to be
provided to any person, by any other person in relation to the
execution of a works contract, excluding works contract in respect of
roads, alrports, rathuays, transport terminals, bridges, tunnels and

dams
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Explanation.- For the purposes of this sub-clause, “works

contract” means a contract wherein,-

(i) Transfer of property in goods involved in the execution
of such contract is leviable to tax a5 zale of goods, anc

(ify ~ Such contract is for the purpose of carrying out.-

{a)  erection, commissioning or installation aof plant,
machinery, equipment or STUCTUTES, whether
pre-fabricated or otherwise, installation of
electrical and electronic devices, plumbing, drain
laying or other installations far transport of
fluids, heating, ventilation or air-conditioning
including related pipe work, duct work and
sheet metal work, thermal insulation, sound
insulation, fire proofing or water proofing, lift
and escalator, fire escape stmircases or clevators;
ar

(k)  construction of a mew building or a civil
structure or a part thereof, or of & pipeline or
conduit, primarily for the purposes of commerce
or industry; or

(o) construction of a new residential complex or a
part thereof; or

(d) completion and finishing services, repair,
alteration, renovation o restoraton  of, or
similar services, in relation to {b] and [g); or

(e) turnkey  projects including  engineering,
procurement and construction or commissioning
(EP) projects;

From 01.07.2012 onwards, service portion of Works Contract
Service is a “Declared Service” under gection H6E(H) of the Finance

Act, 1994,

As per Section 65B(54) of the Finance Act, 1004, works
contract” means a coniract wherein transfer of property in goods
involved in the execution of such corntract is leviable to tax as sale of
goods and such contract i for the purpose of carrying ou
construction, erection, commissioning, installation, completion, fitting
out, repair, maintendance. rencvation, alteration of any mouvable or
immovable property ar for carrying out any ather similar activity or a

part thereof in relation to such property.
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From the above definition it clearly manifested that in order
to classify “Land Development Service” under *Works Contract
Service" two conditions are required to be satisfied i.e. first there
should be a transfer of property in goods and to perform the
activitics from (a) to {g), mentioned above. Whereas, while
performing the services under “Land Development?®, the asscssee
have not transferred any property in goods and no activities from
[a] to (e] as above said have not been perfuormed. Hence, it is nct
proper to classify the “Land Development” under *Works Contract”

in Bundled Services.

In the instant case the assesses, under “"Land Development
Services”, rendered the work pertaining to preparzbon of site
suitable for construction, laying of roads, layving of drainage lines,
water pipes etc. Hence the common area and amenities even
though constriucted with murram and usage ol labour it is not
transferred in goods to any individual and the common area and
amenities are used by the group of individual and hence the same

cannot be treated as species of “Works Contract”,

As per As per SBection 65{97a) of the erstwhile Finance Act, 1994,
“Site formation and clearance, excavation and earth moving and

demoliion” service, for the peried up to 30.06.2012, mncludes:

(i) Drilling, boring and core extraction services lor constructon,
geophysical, geological or similar purposes;

{ij Soil Stabilization; or

{iii)  Horizontal drilling for the passage of cables or drain pipes ;
ar

ivi Land reclamation work; or

v Contaminated top soil stripping work; or

(vi) Demolibon and wrecking of building structure or road.

Faor the period up to 30.06.2012, as per Section 105(zzza) of
the erstwhile Finance Act, 1994, *Taxable Service” means any
service provided or to be provided to any person, by any other
person in relation to “site formation and clearance, excavation and

earth moving and demolition and such other similar activities".
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W.ef 01.07.2012, it appeared that "site formation and clearance,
excavaton and earth moving and demolition and such other
similar activities to be a “service” under Sectiom 63(44) of the
erstwhile Finance Aet, 1994 and taxable under the provisions of
65B(51) ibid.

Further, as per Section 65A of the erstwhile Finance Act,

1994, Classification of taxable service:-

(1] For the purpose of this Chapter, classification of taxable
services shall be determined according to the terms of the sub-

clauses of clause (105) of Section 63

{2} When for any reason, a taxable service is, prima facie,
classifiable under two or more sub-clause(105) of Section 65,

classification shall be effected as follows:

[a) The sub-clause which provides the most specific description
shall be preferred to sub-clauses providing a more general
descriplion;

15—

In terms of Section 65(27a) read with Section 63[A)2(a) of the
erstwhile Finance Act, 1994, “Land Development Services” gives
more specific description under *Site formation and clearance,
excavation and earth moving and democlifon” Service and the.
works involved are leveling the land, making suitable for
construction of villas and horizontal drilling for laying of drainage
lines and waler pipes and cables etc.

As per Section 66F of the erstwhile Finance Act, 1994, "Land
Development Services” shall be treated as single service due fo its
nomenclature and essential characteristics even though it contains

various elements. However, the Commissioner [Appeals) has not
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drawn a logical conclusion from Section B5A of the erstwhile
Finance Act, 1994 and Section 66F ibid and held that the activity
of Land Development rendered by the assesszee falls under “Works

Contract Service” in the bundled service which appears to be not

correct, legal.

Further, the assessee are well aware of the statutory
provisions and are collecting Service Tax on the agreements
entered for canstructions. The assessee intentionally evaded the
service tax on “Land Development Services” and “Other Taxable
Services”, Hence, extending the cum-tax benefit appears to be not

proper.

"WORKE CONTRACT SERVICE”

The assessec have entered into agreements with their Customers
for sale land together with bungalow to be constructed thereon as
per the specifications and other terms and condition for & total
consideration. For example, the assessee have entered into sn
Agreement dated 08.11.201! with Ms. Sabiha Husssin for sale of
Plot No.l at Shamirpet Village, R.R.District together with a deluxe
bungalow to be constructed therson for consideration as detailed

below,

SLNo. ___ Description Amount
A | Towards Sale of and Rs.1,78,000
B Towards Development Charges of | Rs,18,22,000
Land for laying of Roads, Drains
Parks etc.

C | Total towards Land Cost [A+B] | Rs.20,00,000 |
D | Towards cost of construction, water | Rs.30,00,000
& electricity connection and for other i

amenities N )
E Total Sale Consideration (C+D) Rs.50,00,000

Verilication of the sale deed reveals that the assessee has
registered the above said plol along with the semi-finished
construction for a consideration of Rs.12,00,000/-, The asscssee
have entered this type of agreements with their other Customers
who booked their plots before “Land Development®.

[Further the assessee have also entered into another bpe of
sale agreements with their Customers who booked their plots after

“Land Development”. For example, the assessee have entered into a

Page Mo, 14 of 18



N

G Mo VRIDILAM 231201 T—Review

sale agreement dated 13.12.2014 with Mr. Giri Ramachander
Fatwar and Ms. Roopa Patwari for sale of Plot No.& at Shamirpet’
Village of R.R.Dist. together with a semi-deluxe bungalow to be

constracted thereon for a consideration as detailed below.

Sl.Na. . Description Amount |
A Towards Sale of and Rs.34,38,00C
B Towards cost of construction, water | Rs.11,40,00C |
8 electricity connection and for |
other amenitics

C | Tatal towards Land Cost (A+B} | Rs.45,78,000 |

Verification of the Sale Deed dated 18.03.2013 revealed that
the assessees has registered the plot along with semi-finished
constructon for a total consideration of Rs. 34,38,000/-. The
assessee have cntered this tvpe of agreements with their other

Customers whoe booked their plots after “Land Development”,

As per Section 65{91a) of the erstwhile Finance Act, 1994,

“residential complex” means any complex comprising of

(i) A building or buildings, having more than twelve
residential units;

[l A common area; and

{iiiy Any onc or more {acilies or services such as park, lift
parking space, community hall, common water supply
or effluent treatment svstem,

Located within a premises and the layoul of such
premises is approved by an authority under any law
for the time being in force, but does not include &
complex which is constructed by a person directly
engaging any other person for designing or planning of
the layout, and construction of such complex iz
intended for personal use as residence by such
Person.

Explanation — For the removal of doubts, it is hereby
declared that for the purpeses of this clause, -

(a} “personal use” includes permitting the complex lor
use as residence by aneother person on rent or
without consideration;

(b) “residential unit” means a single house or a single
apartment intended for use as a place of residence.
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From the above definition, residential unit means a single
house or a single apartment intended for use as a place ol
residence. As per above said definition, the project Bloomsdale”,

where assessee have constructed the villas, met all the parameters.

Bpard in their circular No.151/2/2013-87 dated 10.02.201%
vide para 2.1{A) has clarified construction service provided by the
builder/developer is taxable m case any part of the
payment/development rights of the land was received by the
builder/developer before the issuance of completion certificate anc
the service tax would be required to be paid by builder /developers
even for the flats given to the land owner. From above, it is clear
that the construction service under *Works Contract Bervice®
rendered before issuance of completion certificate is a taxable
service, Hence, the assessee is required to discharge their service
tax obligation even on the semi-finished villas registered before

issuance of Completion Certificate by the Competent Authority.

Whereas, the Commissioner (Appeals), Hyderabad in the
impugned Order-in-Appeal, without considering the evidence on
record, observed that the assessee possessed a title to the land anc
any construction undertaken prior to sale of any land parcel e
admittedly service to self; there is no service provider and receiver
to fasten the levy and accordingly set aside the demand. The
observations of the Commissioner (Appeals) appears to be not

proper, correct an legal,

From the above, it is amply clear that the assessee have
intentionally included the cost of semi-finished construction in the
land cost so as to evade Service Tax resulting in shorlt payment
under “Works Contract Service®. Though the assessec have
rendered the Services under the catepory of “Works Conlract” they
have not paid ‘Service Tax' nor filed ST-3 returns during the perioc
from October, 2010 to March, 2011. They have classified their
services under the category of “Residential Complex Services”
during the period from April, 2011 to September, 2011, paic
Service Tax and filed 8T-3 Returns, Later on they changed their
clagsificaton to "Warks Contract Services” during the period from
October, 2011 and onwards and paid Service Tax. During the
period from October, 2010 to March, 2015, the assessee paic

Pape No. 16 of 18

=7



III.

(h)

C.Na VIRMIAM 23201 T-Raview

Service Tax to the tune of Rs.19,00,736/- on the contracts enterec
for constructinns availing exemption on semi-finished villages

registered along with Land,

The demand in the Show Cause Notice dated 22.04.2016,
which was confirmed vide Order-in-Onginal No.O48/2016-(3.T
dated 30.12.2016, was arrived at Rs40,80,581/- by calculating
villa wise taking together the values of semi-finished villas and the
value for completion of the said semi-finished villas, The Service
Tax already paid by the assessee under “Works Contract” during
the period from October, 2011 to March, 2013 has beer.
appropriated against the said demand. However, the Commissioner
(Appeals] without considering the mafterial facts, set aside the
entire demand observing that the same pertains only to semi-
finished villas; sale deed consisting of land parcel along with the
unfinished house is assessed to Stamp duty and thereby
recognized as a sale transaction alone. Further, the Commissioner
{Appeais) vide the said impugned order has upheld that the Service
Tax of Rs.19,00,736/- already paid by the assessce stands
appropriated against the re-quantified demands under “Lanc
Development Services” and “other Services”. Since the above saic
Service Tax of Rs.19,00,736/ - has been paid by the assessee under
“Works Contract Services" on the values of the agreements enterec
for construction, appropriating the same against the “Land
Development Services and “Other Taxable Services” is absolutely

not correct and legal.

“OTHER TAXABLE SERVICES"

The assessee has also collected certain amounts over and above
the agreed amount in connection with rendering the construction
of wvillas. The assessce have claimed that the same are in
connection with Corpus Fund, Electricity Deposit, water charges
and towards service tax, However, the assessee has not submittecd
any documentary evidence to this effect. The assessee have also
not submitted the said documentary evidence cven before the
Commissioner (Appeals). However, the Commissioner (Appeals|

without considering the same remanded the matter (o the Original

Adjudicoting Authority foe re-quantification which is not correct.
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19, Further, it appears that M/s Kadakia & Modi Housing, 3 4-187/3 & 4, I
Floor, Socham Mansion, M.G Road, Secunderabad are liable o pay Service Tax
under the category of “Site Formation & Clearance, Excavation and Farth
Moving and Demolition Services” “Works Contract Services” and “Other Taxable
Services” along with interest and consequential penalties as confirmed in the
Order-in-Original No.048/2016-(S.T) dated 30.12.2016. Hence, setting aside of
the demands at para 26(2), 26(7) and modifying and remand of the demands a2+
para 26(1), 26(3) and 26(6) of the Order-in-Original 048/2016-(8.T} dated
30.12.2016 passed by the Joint Commissioner of Central Excise & Serviee Tazx,
Erstwhile Hyderabad | Commissionerate, Hyderabad by the Commissioner
(Appeals), Hyderabad vide Order-in-Appeal No.HYD-SVTAX-000-AP2-0210-17-
18-3T dated 14.09.2017 is nol proper, correct and legal Hence, an appeal
against the above said Order-in-Appeal is required to be preferred with the
Hon’ble CESTAT, Hyderabad for the reasons detailed in the Grounds of Appeal.

ORDER

22.  In view of the above, the Assistant Commissioner [Tritrural), Central Tax,
Central Excise & Service Tax, Secunderabad Commissionerate, Hyderabad is

directed to make a prayer before Hon'ble CESTAT seeking Lo:

(i} set aside the impugned  Order-In-Appeal No HYD-SVTAX-000-
AP2-0210G-17-18-3T  dated 14092017 passed by the
Commissioner (Appeals-ll}, GST and Central Excise, Hyderabad, in
the case of M/s Kadakia & Modi Housing, 5-4-187/3 & 4, 1l Floor,
Spham Mansion, M.G.Road, Secunderabad and to confirm the
demand proposed in the Order-in-Original No.048/2016-(5.7)
dated 30.12.2016 along with interest and penalties as per the

provisions of law; or

(i1} pass any suitable orders, as deemed fit. y

A\ | f oA ﬁt‘\\@/
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(M.S
COMMISSIONER COMMISSIONER
SECUNDERABAD COMMISSIONERATE MEDCHAL COMMISSIONERATE
To -aq.ref;a?-'_;f
The Asst. Commissioner (Tribunal),
Central Tax, Central Excise & Service Tax,
Secunderabad G8T Commissicnerate, -
GET Bhavan, Basheerbagh,
Hyderabad.

Pape Mo, 18 of 18

E—




