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INDIA

Date: 21.10.2024

To

The Commissioner of Central Tax (Appeals-II),
HQRS. Office, 7t: Floor, L.B Stadium Road,
Basheerbagh, Hyderabad-500004.

Dear Sir,

Sub: Filing of appeal against the Order dated 28.03.2024. ’~
Ref: Order issued vide OR No. 113/2023-24-Sec-Adjn-ADC(ST) dated 28.03.2024
pertaining to M/s. Kadakia & Modi Housing.

1. We have been authorized by M/s. Kadakia & Modi Housing to submit an appeal
against the above-referred Order dated 28.03.2024 but received on 23.07.2024 to
represent before your good office to do necessary correspondence in the above-
referred matter. A copy of the authorization along with the proof of receipt of Order
is attached to the appeal.

2. In this regard, we are herewith submitting the appeal against the above-referred

Order dated 28.03.2024 in Form APL-01 along with authorlzatlon and annexur%s

Thanking You

Yours truly

For M/s. HN A & Co. LLP

(Formerly known as M/s. Hiregange & Associ

Chartered Accountants
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Kadakia & Modi Housing

Date:10.10.2024

To,

The Commissioner of Central Tax (Appeals-II),
HQRS. Office, 7" Floor, L.B Stadium Road,
Basheer Bagh, Hyderabad-500004.

Dear Sir,

Sub: Application for condonation of delay in filing the Appeal
Ref: Appeal against Order vide OIO No.113/2023-24-Sec-Adjn-ADC(ST) dated 28.03.2024 pertaining to M/s
Kadakia & Modi Housing.

1. As per Section 85 of the Finance Act, 1994, an appeal against the order of the adjudicating authority shall
be filed within 2 months from the date of receipt of the order. In the instant case, the order was received
through post on 23.07.2024, thereby, the due date for filing the appeal falls on 22.09.2024.

2. In this regard, we would like to submit that the delay is on account of gathering the information needed
for preparing the Appeal as the order contains information relating to the multiple years i.e period from
October 2010 to June 2017. The entire process took more time than expected and because of this, we have
failed to respond on time.

3. The actual due date of filing the appeal is on 22.09.2024 whereas the present appeal is being filed on
10.10.2024. As explained in the above paragraphs, the delay is unintentional, and we have made sincere
efforts to file the appeal within the time limit. Hence, we humbly request your good self to consider the

same and allow the application for condonation of delay.
We sincerely regret the inconvenience caused in this regard. Kindly acknowledge receipt of this letter and do
the needful.

Thanking You,

Yours faithfully,

For

5-4-187/3&4. 11 Floor, M. G. Road, Sccunderabad-500 003. T +91 40 66335551, B infuidimadiproperties.com www.modiproperties.com






FORM ST-4
[Under Section 85 of the Finance Act, 1994 (32 of 1994)]
BEFORE THE COMMISSIONER OF CENTRAL TAX (APPEALS-II), HORS. OFFICE,

7™ FLOOR, L.B. STADIUM ROAD, BASHEERBAGH, HYDERABAD-500004

(1) Appeal No.

of 2024

(2) Name and address of the Appellant

M/s. Kadakia & Modi Housing.

(3) Designation and address of the officer
Passing the decision or order appealed
against and the date of the decision or
order

Additional Commissioner of Central Tax,
Central Excise and Service Tax,
Secunderabad GST Commissionerate,
Hyderabad.

(4) Date of Communication to the Appellant
of the decision or order appealed
against

28.03.2024 But the date ° of
communication is 23.07.2024.

(5) Address to which notices may be sent to
the Appellant

M/s. HN A & Co LLP,

(Formerly M/s. Hiregange & Associates
LLP), Chartered Accountants, 4th Floor,
West Block, Anushka Pride, Road
Number 12, Banjara Hills, Hyderabad,
Telangana 500034.

Email; laxman@hnaindia.com

Mob: 89781 14334

(And also copy to the Appellant)

(5A)(i) Period of dispute

October 2010 — June 2017.

(i) Amount of service tax if any
demanded for the period mentioned
in the Col. (i)

Rs. 76,66,221/-

(iii) Amount of refund if any claimed for
the period mentioned in Col. (i)

NA

(iv) Amount of Interest

Interest at applicable rates

(v) Amount of penalty

Rs. 63,72,629/-

(vijValue of Taxable Service for the
period mentioned in Col. (i)

As per the Order In Original

(6) Whether Service Tax or penalty or
interest or all the three have been
deposited.

Rs.5,74,967/- is paid towards pre-
deposit required under Section 35F of
Central Excise Act, 1944. (Tax Amount
Appropriated in OIO of Rs. 19,00,736/-
paid towards Service Tax)

(6A) Whether the appellant wishes to be
heard in person?

Yes, at the earliest

(7) Reliefs claimed in appeal

To set aside the impugned order to the
extent aggrieved and grant the relief
claimed. '







STATEMENT OF FACTS

A. M/s. Kadakia & Modi Housing (hereinafter referred to as ‘Appellant’), located at
5-4-187/3 & 4, 1I Floor Soham Mansion, M.G Road, Secunderabad. The
Appellant is engaged in the Construction of the Villas and registered with
service tax vide STC No. AAHFK8714ASDO001.

FOR THE PERIOD OCTOBER 2010 TO MARCH 2015.

B. Appellant submits that the intelligence team were indicated that the Appellant
was not discharging the Service tax properly on Construction of Villas under
the project titled “Bldomsdale”. Therefore, Documents were called under
summons for the period October 2010 to March 2015 and a statement was
recorded from the Authorised Signatory of the Company on 16.11.2015 and
01.02.2016.

C. After Examination of the documents, it was observed that the Appellant has
not filed ST-3 returns for the period October 2010 and March 2011 and has
not paid any Service tax for the above period. Further, the Appellant has
discharged service tax under Construction of Residentials Complex service for
the period 2011-2012 and under works contract services from October 2011
onwards.

D. Appellant initially executes Agreement of Sale (AOS) for sale of residential villa
and thereafter executes
i. Sale Deed, that gets registered and appropriate ‘Stamp Duty’ has been

discharged on the same. Initially ‘sale deed’ was entered only for the portion
of land value and separate agreement was entered in the name of ‘land
development charges’ however from 2012 practice of entering separate
agreement for land development charges’ was dispensed with as the land
was already developed by that time and started entering ‘sale deed’ for the
semi-constructed villa along with land attached thereto.

ii. Construction agreement is being entered for the construction work to be
undertaken for the said villa’s. This agreement includes construction of
common amenities like club house, CC roads, street lighting, landscaped
gardens etc., ‘

E. Appellant collects amounts from their customers towards:

i. Sale deed for sale of semi-finished villa along with land;
ii. Construction agreement (includes for ‘common amenities/facilities’);

ili. Other taxable receipts (additions/alternations works)







iv. Other non-taxable receipts (Corpus fund, electricity deposit, water deposit
& service tax);

v. Taxes/duties (VAT, stamp duty, service tax etc.,);

vi. Land development: charges (only during 2010-11, 2011-12, nominally in
2012).

Service tax Compliance & correspondence with department:

F. Appellant was given understanding that service tax is not liable and same was
also clarified vide CBEC circular No. 108/02/2009-ST dated 29.01.2009. On
this understanding, initially Appellant has not paid service tax and however
with intent not to litigate and also in light of amendments took place in the
year 2010, Appellant decided to pay service tax on the construction done from
01.07.2010 onwards.

G. The above understanding on the taxability prior to 01.07.2010 and affer
01.07.2010 and compliance thereof was duly intimated to the department vide
letter dated 16.08.2010 with specific request to revenue department on their
understanding so that appropriate decision can be taken at Appellant end and
same was followed-up vide letter dated 13.09.2010. But there was no response

from the department.

H. Again vide letter dated 30.12.2011, Appellant intimated that service tax was
paid under protest for the period 01.04.2011 to 30.09.2011 on the value
attributable to the construction done after 01.07.2010 under the category of
‘construction of complex service’ (COCS) after adjusting the service tax
payments previously made, if any (prior to 01.07.2010). And filed ST-3 return

also. Here again there is no response from the revenue department.

The above was done only on their sole understanding of law and because of

this, Appellant repeatedly requested the revenue department to confirm their

understanding but Appellant at no point of time received any communication

from department.

. As the department was not responding and Appellant has their own doubts,
Appellant approached consultant for advised on the compliance to be made for
service tax. As per the consultant advise, Appellant started paying service tax
under protest on the amounts received towards ‘construction agreements’ &
also on the Other taxable receipts (stated supra) under the category of ‘Works
contract service (WCS). Said fact of paying under protest & on the amounts

received towards ‘construction agreement’ was intimated to department along

with detailed statements showing the total receipts amounts included in







the period January 2012 to March 2012, letter dated 22.07.2012 was filed and

similarly for the subsequent period also. Here again it was specifically

requested revenue department to confirm Appellant understanding and but no

response again.

All these were done voluntarily and well before the intervention of revenue

department.
J. And it was only after expiry of nearly 5 years from the date of filing letter

asking for clarification/confirmation, officers of anti-evasion in the month of

August 2015 sought various records, thereafter recorded statements and

viewed that

i. Land development charges collected are liable for service tax under the

category of ‘site formation and clearance, excavation and earthmoving and

demolition (‘site formation’ for short)’

ii. Service tax is liable to be paid at full rate on ‘common amenities/facilities

without any abatement;

iii. Other charges collected are liable for service tax;

K. Later, the Appellant was in receipt of Show Cause Notice vide O.R.No.
99/2016/Adjn.(ST)(Commr) dated 22.04.2016 stating the above discrepancies
and proposing to demand the following: (A copy of SCN is Enclosed as
Annexure_IX)

L

i,

iii.

An amount of Rs. 14,35330/- (Rupees Fourteen Lakh Thirty-Five
Thousand Three Hundred and Thirty Only) (including all cesses) being the
service tax payable on Site Formation Service (as per enclosure WS-5 read
with WS-3& WS-4 to the Notice) during the period October 2010 to March
2015 should not be demanded from them, under proviso to Section 73(1 )
of the Finance Act, 1994;

An amount of Rs.40,80,581/- (Rupees Forty Lakh Eighty Thousand Five
Hundred Eighty One Only) (including all cesses) being the service tax
payable on Works Contract Service (as per Enclosure WS-5 read with WS-
3 & WS-4 to the notice) during the period October 2010 to March 2015
should not be démanded Jrom them, under proviso to Section 73 (1) of the
Finance Act, 1994;

An amount of Rs.7,01,874/- (Rupees Seven Lakh One Thousand Eight
Hundred Seventy Four Only) (including all cesses) being the service tax

payable on other taxable Services (as per Enclosure WS-5 rpgere







.

vi.

& WS-4 to the notice) during the period October 2010 to March 2015
should not be demanded from them, under proviso to Section 73 (1) of the
Finance Act, 1994;

An amount of Rs.19,00,736/- (Rupees Nineteen Lakh Seven Hundred
Thirty-Six Only) paid towards service tax (as per Enclosure WS-5 to the
notice) should not be appropriated towards the service tax demanded at
Sl No (i) to (iii) above;

Interest as applicable, on an amount at SI.No (i) to (iii) above should not be
paid by them under Section 75 of the Finance Act, 1994;

Penalty should not be imposed on the amount at SI No. (i) to (iii) above
under Section 78 of the Finance Act, 1994 for contraventions cited supra;
Penalty should not be imposed under Section 77(2) of the Finance Act,
1994 for delayed Registration.

. With respect to the above SCN, the Appellant has filed a detailed reply dated
28.12.20%. and attended the personal hearing on 28.12.2016.(A Copy of SCN
reply and PH recording is Enclosed as Annexure_VII and VIII)

. Subsequently, the Appellant was in receipt of Order-in-Original vide OIO no.
48/2016-ST-AE-VIII dated?o .\w.2016 issued by the Joint Commissioner of

Central Excise and Service Tax, erstwhile Hyderabad-I Commissionerate,

Hyderabad and confirmed the following: (A Copy of OIO is Enclosed as
Annexure_VI)

i

ii.

i,

I confirm the demand of Rs. 14,35,330/- (Rupees Fourteen lakhs thirty-
five thousand three hundred thirty Only) (including all cesses) in the
servic;e tax payable on Site formation Service during the period October
2010 to March 2015 from them, under proviso to Section 73 (1) of the
Finance Act, 1994;

I confirm the demand of Rs.40,80,581/- (Rupees Forty lakhs eighty
thousand five hundred and eighty-one Only) (including all cesses) being
the service tax payable on Works Contract Service during the period
October 2010 to March 2015 from them, under proviso to Section 73 (1) of
the Finance Act, 1994;

I confirm the demand of Rs.7,01,874/-(Rupees seven lakhs one thousand
eight hundred and seventy-four Only) (including all cesses) being the
service tax payable on other taxable Services during the period October
2010 to March 2015 from them, under proviso to Section 73 (1) of the
Finance Act, 1994,
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iv. I appropriate amount of Rs. 19,00,736/- (Rupees Nineteen lakhs seven
hundred and thirty-six only) paid towards service tax towards the service
tax demanded at SI No (i) to (iii) above;

v.  Iconfirm the demand of Interest as applicable, on the amounts at .No. (i)
to (iii) above under Section 75 of the Finance Act, 1994;

vi. I impose equivalent Penalty of Rs.62,17,785/- (Rupees Sixty two lakhs
seventeen thousand seven hundred and eighty five only) on the amounts
at SL' No. (i) to (iii) above under Section 78 of the Finance Act, 1994 for
contraventions cited supra; ;

vii. I impose Penalty of Rs. 10,000/- (Rupees Ten thousand only) under
Section 77(2) of the Finance Act, 1994 for delayed Registration.

N. Against the above Order-In-Original, the Appellant has filed the detailed appeal
in Form ST-4 Dated 12.07.2017 and attended the personal Hearing on
17.07.2017.

O. Subsequently, the Appellant was issued an Order-in-Appeal vide No. HYD-
SVTAX-000-AP2-0210-17-18-ST Dated 14.09.2017 holding that (copy of Order
in Appeal is Enclosed as Annexure_V)

.. ‘Land development charges' are not separately classifiable under the
service category of "Site formation service" but liable as works contract
service' at the composite rate. Accordingly, ordered for re-quantification of
the demands made in OIO (Para 9 of OIA);

ii. Amounts received towards 'sale deed' (attributable to the land cost and
semi-finished villa/house) are not liable for service tax. and also, the
amount received towards 'common amenities' liable at abated rate and not
at full rate as demanded in the OIO. Accordingly, set aside the demands
made vide Para 26(2) of OIO (Para 10 of OLA);

ii. No service tax is liable on the amounts collected from the villa Vendees
and deposited to the utilities/transferred to the association corpus fund
without any retention. Accordingly, remanded to the lower authority for
verification of the documents and the consequential re-quantification of the
demands made in O10 in this regard (Para 11 of OIA);

iv. Extended period of limitation is invoiceable;

v. Reduced the penalty u/s. 78 of Finance Act, 1994 to 50% of the tax
demand confirmed during the period 08.04.2011 to 31.03.2015;

vi. Set aside the penalty imposed u/s 77(2) of Finance Act, 1994.

P. Later, the Committee of Commissioners reviewed the above referred O-I-A
under Section 86(2A) of the Finance Act, 1994 read with Section







CGST Act, 2017 and passed the review order vide Order 03/2018-(0.1.A.)
dated 30.01.2018 directing the Assisting Commission (Tribunal), Central Tax,
Secunderabad GST Commissionerate, G Building, Basheerbagh, Hyderabad to
file an appeal before Hon’ble CESTAT against the said OIA.

Q. Accordingly, the Assistant Commissioner (Tribunal) of Central Tax
Secunderabad GST Commissionerate, GST Bhavan, L.B. Stadium Road
Basheerbagh, Hyderabad 500 004 filed the present appeal to the Appellate
Tribunal under Section 86(2A) of the Finance Act, 1994 read with Section
174(2) of the CGST Act, 2017 in Form ST-7 giving effect to the above review
order of Committee of Commissioners.

i. Set aside the impugned Order in Appeal No. HYD-SVTAX-000-AP2-0210-
17-18-ST dated 14.09.2017 and to confirm the demand proposed in Order
in Original No. 48/2016-(S.T) dated 30.12.2016 along with interest and
penalties as per the provisions of law; or

ii.  Pass any suitable orders, as deemed fit.

Subsequently, the said Appeal is withdrawn by the department on monetary
grounds and allowed by the Hon’ble CESTAT vide Final Order No. A/30981-
30986/2019 dated 25.10.2019.

R. At present, the respected Additional Commissioner without considering the
specific remand directions given by the Hon’ble Commissioner (Appeals) vide
Order-in-Appeal vide No. HYD-SVTAX-000-AP2-0210-17-18-ST Dated
14.09.2017 passed the present Order In Original No.113/2023-24-Sec-Adjn-
ADC(ST) dated 28.03.2024 treating it as a fresh adjudication against the Show
Cause Notices issued for the period October 2010 To March 2015.

FOR THE PERIOD APRIL 2015 TO JUNE 2017
S. The Appellant submits that the sale deed is executed for the entire sale

consideration. However, in some cases, Sale deed is being executed for the

semi-finished construction along with an agreement of construction. Sale

deed is registered, and appropriate ‘Stamp Duty’ has been discharged on the
same.
T. Appellant collects amounts from their customers towards:
a. Sale deed for sale of semi-finished villa along with land;
b. Construction agreement (includes for ‘common amenities/ facilities’),
c. Other taxable receipts (additions/alternations works)
d. Other non-taxable receipts (Corpus fund, electricity deposit, water deposit

& service tax);







e. Taxes/duties (VAT, stamp duty, service tax etc.,);

U. Further, the Appellant was in receipt of Show Cause Notice vide file No.
V/24/15/03/2018-Adjn dated 16.04.2018 for the period April 2015 to June
2017 issued by the Assistant Commissioner, Secunderabad Commissionerate,
as to why: (Copy of SCN Dated 16.04.2018 is enclosed as Annexure_IV)

i. An amount of Rs.14,48,436/- (Rupees Fourteen Lakh Forty-Eight
Thousand Four Hundred Thirty-Six Only) (including cesses) should not be
demanded as per para-4 of the notice towards "Works Contract Service"
rendered by them during April 2015 to June 2017 in terms of Section
73(1) of the Finance Act, 1994,

ii. Interest should not be demanded at (i) above under Section 75 of the
Finance Act, 1994;

iii. Penalty should not be imposed on them under Section 76 of the Finance
Act, 1994 for the contravention of Rules and Provisions of the Finance Act,
1994,

iv.  (iv) Penalty should not be imposed on them under Section 77 of the
Finance Act, 1994.

V. Therefore, the Appellant has filed the detailed reply for the above SCN dated
13.06.2018 and also Appellant has attended the personal hearing on
date:10.01.2024. (A copy of SCN Reply and PH Record is enclosed as
Annexure_II and III).

W. Presently, the Appellant is in receipt of Order-in-Original vide O-I-O No.
113/2023-24-Sec-Adjn-ADC(ST) dated 28.03.2024 confirming the demand
proposed in SCN (A Copy of Order-in-Original dated 28.03.2024 is enclosed as
Annexure_I).

To the extent Aggrieved by the impugned order, which is contrary to facts, law and
evidence, apart from being contrary to a catena of judicial decisions and beset with
grave and incurable legal infirmities, the appellant prefers this appeal on the
following grounds (which are alternate pleas and without prejudice to one another)

amongst those to be urged at the time of hearing of the appeal.







GROUNDS OF APPEAL

1. The appellant submits that the impugned order is ex-facie illegal and untenable
in law since the same is contrary to facts and judicial decisions and is violative to

the principles of natural justice.

2. Appellant submits that the present proceedings and the issuance of the
impugned order were without authority of the law as the provisions of the
Finance Act, 1994 which authorizes the levy and collection of Service tax were
repealed in terms of Section 19 of Constitution (one hundred and first
amendment) Act, 2016 read with Section 173 of CGST Act, 2017. Further Section
174 of the CGST Act, 2017 as amended only saves the proceedings already
instituted before the enactment of the CGST Act, 2017 (w.e.f. 01.07.2017)
whereas the issuance of the impugned order was initiated after 01.07.2017.

Therefore, the present impugned Order in original does not sustain.

3. In this regard, the Appellant submits Section 174(2) of the CGST Act, 2017 reads
as follows:

(2) The repeal of the said Acts and the amendment of the Finance Act, 1994
(hereafier referred to as “such amendment” or “amended Act”, as the case
may be) to the extent mentioned in the sub-section (1) or section 173 shall
not—

(a) revive anything not in force or existing at the time of such amendment or

repeal;

4. Therefore, the above-referred sub-section makes it very clear that repeal cannot
revive anything that was not in existence. So, the present proceedings which were
not in existence before the implementation of GST are against the law. Therefore,

the present proceedings do not sustain.

In Re: Impugned order is in violation of remand directions given in Order-in-
Appeal vide No. HYD-SVTAX-000-AP2-0210-17-18-ST Dated 14.09.2017 in first
round of litigation:

5. The Appellant submits that the impugned order has confirmed an amount of

Rs.43,17,049/- after appropriation of service tax amount paid during the
disputed period stating that the Appellant has misclassified the amounts under
the wrong heads and took exemption without paying tax amount as per

applicable tax rates on the respective services rendered.







6. In this regard, the Appellant would like to submit that the Appellant as stated'in
the facts of the case is engaged in the business of construction of villas and the

same is exempt from the payment of the service tax.

7. As mentioned in the facts of the case, the Appellant has filed an appeal against
the original adjudication order No. 48/2016-ST-AE-VIII dated 22.04.2016 and the
Commissioner (Appeals) vide OIA No. HYD-SVTAX-000-AP2-0210-17-18-ST
Dated 14.09.2017 has been set aside the demand partially and remanded the
matter for re-quantification. However, as stated in facts of the case, the
department has filed an appeal against the Order-in-Appeal before Hon’ble
CESTAT. Such appeal filed by the department was subsequently withdrawn by
department on monetary grounds. Therefore, the issue with respect to taxability

of the impugned transaction has attained finality.

8. Further, the powers of the department are restricted to the remand directions
given by the Commissionér (Appeals) vide Order-in-Appeal vide No. HYD-SVTAX-
000-AP2-0210-17-18-ST Dated 14.09.2017. The relevant extracts of OIA are as
follows:

“Para-8. Insofar as element (i) is concerned, it is clear from Para 2.3.2 of the SCN
that (in some Bases), the vendee is required to enter into separate land
development contract in so the appellant, independent of the construction
agreement for the house per se; which is relied upon by the department to conclude
that it is a separate, identifiable service activity, meriting Independent
classification and assessment; and the activity was viewed as 'site formation /
clearance'. I have carefully considered the facts. The activities like leveling,
completion of roads / street lights, storm-water drains etc., towards setting up of
common amenities is usually covered under land development and formally certain
charges are also collected by the local body towards land development under the
extant building regulations, when according building permissions. The development
is specific to the housing project and would form an intrinsic component of that
project. For example, no individual who does not own a property would be entitled
to shared ownership of the internal roads, utilities, garages etc. It is the villa
construction that is the prime service, and the land development for access to that
villa is clearly éubsidiary to it. There is force in the appellant's contention [at Para
10 of the grounds/Page 16 of appeal book] that the activities of sale of land parcel,

Jastening development charges, and entering into construction agreement are
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are collected toward bouquet of charges for land parcel, development and
construction of the villa.

Para-9. The ratio of the Tribunal ruling in the Vrindavan Engineers & Contractors
case [2015(40)STR 765 (Tri-Mum)] squarely applies to the instant case, and the
classification of the development activity separately under Site Formation is Sec
65A of the Finance Act 1994 (up to 30.06.2012) and Sec 66F ibidem (beyond
01.07.2012), the land development activity, part of major activity of villa
construction with common amenities merits classification under WCS in the
bundled service, and not under Site formation as an independent service. It
automatically restricts the demand for short levy only where the charges merits are
actually collected. Although the SCN admittedly sought to fasten the liability under
Site Formation, the appellant fairly conceded at Para 26 of the grounds of appeal,
that the demand would exist under WCS category, assessed under the composition
scheme in as much as the Necessary conditions (non availment of credit etc.) are
met. Para 26(1) of the impugned order is therefore set aside and remanded
to the lower authority for re-quantification of liability under WCS, by
extending composition scheme for the period upto 30.06.2012 and under Rule 2A of
the Service Tax Valuations Rules with effect from 01.07.2012 by extended
abatement. Since the tax incidence has been demanded on the transaction value
which is deemed to consist of the tax element under Sec 67(2) inasmuch as the
incidence has neither been discharged nor shown to be passed on downstream; the
liability shall be assessed on cum-tax values. I rely on the rulings pronounced in
COMMISSIONER OF C. EX., PANCHKULA Versus GOEL INTERNATIONAL PVT. LTD.
[2015 (39) S.T.R. 330 (Tri. - Del.)]; and COMMISSIONER OF SERVICE TAX Versus
ASSOCIATED HOTELS LTD. [2015 (37) S.T.R. 723 (Guj.)). in ordering the remand.”

. From the above Para 8 & 9 of Order-in-Appeal vide No. HYD-SVTAX-000-AP2-
0210-17-18-ST Dated 14.09.2017, it is evident that the Appellant has already
submitted why the service tax should not be demanded under Site formation
charges. The same has been considered by the Commissioner of Appeals-1I and
has set aside the demand partially and remanded back to the lower authority for
re-quantification of liability with respect to the Site formation charges. However,
the impugned order has again confirmed the demand at full rate without
following the remand directions given in Order-in-Appeal vide No. HYD-SVTAX-
000-AP2-0210-17-18-ST Dated 14.09.2017. This shows that the impugned order
has confirmed the demand by going beyond the Order-in-Appeal vide Ng, HYD-
SVTAX-000-AP2-0210-17-18-ST Dated 14.09.2017







10.Further, Appellant provides that the “Para-10. Insofar as the demand pertaining to

11

element (i) is concerned, I find that the notice, at Para 3.2 and 3.4, clearly arrived
at the liability towards construction value of unfinished house, attempting to fasten
liability on full value, without even extending any abatement towards
goods/material components. I have carefully considered the facts. When the
appellant possessed title to the land [outright purchase, as recorded at the third
bullet under Para 2.1 of the SCN), any construction undertaken prior to sale of any
land parcel is admittedly service to self there is no service involved since the fiscal
statute prescribes the existence of independent service provider and receiver to
Jasten the levy; and the factual matrix shows on record that the part of C sale deed
consisting of land-parcel along with unfinished house is registered for the
composite consideration. Therefore, the transaction covered by the sale deed,
even when containing an unfinished villa, is-sale simplicitor, and cannot
be considered to represent a divisible land- building transaction involving
sale (of land) and construction (of building), for separately assessing the latter.
The sale deed records the immovable property in totality (land parcel unfinished
house) which is assessed to Stamp duty and thereby recognized as a sale
transaction alone, which is placed out of ambit of service tax levy, both prior to and
after 01.07.2012. As far as common amenities are concerned, the unit rate of the
constructions is deemed to be adjusted to amortize the cost over the entire project
villas and thereby included in the unit cost of the villas since the value of
apportioned common amenities (villa-wise) have not been shown to be charged
separately in dny case. The tax demand in respect of element (ii) is therefore
legally unsustainable. Accordingly, Para 26(2) of the impugned order is set

aside.”

.With respect to above para, the Appellant already submitted the detailed reply at

the time of filing the reply against the notices or orders and as a result the
respected Commissioner of Appeals-II has passed the final order in order in
Appeal stating that the tax amount demand in respect of element (ii) is therefore
legally unsustainable. The impugned order is set aside. Since the department has
dropped the amount already in Order in original demanding of the same again is

not correct and same needs to be dropped.

12.The Appellant submits the Extract related to “Para-11. Insofar as element (iii) is

concerned, it is contended that the impugned amounts have been collected towards

corpus fund, electricity deposit and water charges, all of whick slatutorily







prescribed. The tax demand has been confirmed merely on the ground that the
appellant failed to produce documentary evidences in support of their claim that
these amounts were not received towards service consideration, but represented
statutory dues collected from the customer and paid to the corresponding utility.
The rebuttal on this count was that no specific evidences were sought by the lower
authority, which could have been furnished had they been sought. Although this is
a puerile ground, I find that this matter can also be examined by the lower
authority afresh, along with the issue pertaining to element (i), remanded supra. It
is expressly clarified that if the impugned amounts are collected from the
villa vendees and deposited to the utilities / transferred to the association
corpus fund without any retention in appellant's account, the question of
treating the same as consideration for construction of villa and
assessment under WCS does not arise. Para 26(3) of the impugned order is
therefore set aside and remanded to the lower authority to specify the
evidences required from the appellant in this connection; ascertain the facts; arrive
at a conclusion on the existence of liability; and then proceed to quantify it, if
applicable. The appellant is directed to co-operate in the denovo proceedings and
submit the evidences sought. On re-quantification of elements (i) and (i) in the
manner directed herein, the amount paid shall automatically stand appropriated;
and Para 26(4) of the impugned order is upheld, for adjustment against the

quantification in denovo proceedings.”

13.Concerning Para-11, the Appellant has already submitted that it is expressly
clarified that if the impugned amounts are collected from the villa vendees and
deposited to the utilities / transferred to the association corpus fund without any
retention in the appellant's account, the question of treating the same as

consideration for construction of villa and assessment under WCS does not arise.

14.Further the Appellant would like to submit that the department has already set
aside and remanded back to the lower authority for re-quantification of liability.
Therefore, demanding the same again without any re-quantification is not correct
and the same leads to a violation of judicial discipline which is not valid as per

law.

15.The Appellant submits that judicial discipline requires that decision of higher
authority should be followed by the lpwer authorities, therefore, a lower officer is

bound to follow the deciSion of the higher authority e.g. Commercial Tax Officer is







bound to follow the decision of the High Court or Tribunal and the reliance is
placed on following case laws:
a. Sonar Impex Vs CCE, Belgaum 2015 (40) STR 793 (Tri-bang) wherein it

was held that
“8. In that case also, the fresh round was started by the Revenue on the
ground that question of unjust enrichment was not considered In the initial
round and Hon’ble Supreme Court said that once the order attained finality,
even on the ground of unjust enrichment, fresh proceedings could not have
been initiated. This case stands on a worse ground. In this case the same
ground on which Commissioner (Appeals) had got a venﬁcation report and
allowed the appeals stands reopened. This could not have been done at all.
Further a small amount has also been held to be beyond the limitation
period prescribed under Section 11B which is of course a new ground but in
the light of the decision of the Hon’ble Supreme Court, this ground also
cannot be considered. In any case once all the refund claims and their fate
had attained finality in the order of the Commissioner (Appeals), no further
action could have been taken except the option of appealing against that
decision and recover the lost ground which has been missed. I also agree
with the submissions that this is a case where the decision of the Hon’ble
Supreme Court in the case of Kamlakshi Finance Corporation Ltd. is
applicable and therefore the order should have been simply implemented.
9. In view of the above discussion I find that the second round of litigation
initiated itself was unwarranted and probably has to be held void. In any
case allowing the appeal with consequential relief and holding the
proceedings ab initio void have the same consequences. Therefore I prefer to
allow the appeal with consequential relief to the appellants.” ,
b. Sharad Chandra Agrahari Vs CCE, Patna 2001 (127) ELT 716 (Tri-Cal)
C. Sree SVM Textile Mills Vs CCE, Coimbatore 2014 (301) ELT 499 (Tri-

Chennai);

16.The Hon’ble High Court of Delhi in the matter of Alex Tour And Travel Pvt. Ltd.

Versus Assistant Commissioner Of CGST, Division; (2023) 7 Centax 158
(Del.) had held that-

“17. Undisputedly, the Revenue is entitled to file an appeal under Section 112 of

the Central Goods and Services Tax Act, 2017, within a period of three months







as the Appellate Tribunal has not been constituted as yet. However, the
respondent cannot refuse to comply with the appellate orders on this ground.

18. We are unable to accept that the Revenue can ignore an order passed by the
appellate authority on the ground that it proposes to appeal the said order.

19. Suffice it to note that there is no order passed by any competent Court,
staying the implementation of the Orders-in-Appeal passed by the appellate
authority. The Revenue has also taken no steps for securing orders to that effect.
20. We are also unable to appreciate the insistence on the part of the Revenue for
the appellant to file fresh applications for the refund.

21. Mr. Singla fairly states that fresh applications for refund or response to Show
Cause Notices are not necessary, considering that the proceedings emanated Jfrom
the petitioner filing applications for refund, which culminated in Orders-in-Appeals
passed by the appellate authority.

22. In view of the above, the refund applications filed by the petitioner to seek
implementation of the Orders-in-Original and the deficiency memos shall be
treated as non est.+

23. The appellate authority has not granted any interest on the amount of refund
due. However, more than one year has elapsed in case of Order-in-Appeal dated
8-2-2022 and almost ten months have elapsed in respect of Orders-in-Appeal
dated 28-7-2022. Plainly, the petitioner cannot be denied interest as payable for
the period of delay in refunding the amount due to the petitioner.

24. In view of the aforesaid, we consider it apposite to hold that the petitionef is
also be entitled to interest in accordance with law.

25. The present petition is allowed. The respondent is directed to Sforthwith
disburse the petitioner’s claim for refund along with interest as payable in

accordance with law.”

17.Appellant further provides that even decision of the Tribunal, not a jurisdictional
Tribunal, is required to be followed by the lower authority as held by the
Supreme Court in the case of Union Of India Versus Kamlakshi Finance
Corporation LTD,1991 (55) E.L.T. 433 (S.C,).

18.Further, the lower authority cannot ignore the decision taken by the Appellate
authority in favour of the taxpayer as well as the lower authority cannot refuse to
follow the order passed by the Joint Commissioner (Appellate authority) etc.
When an order is passed by a higher authority, the lower authority is bound

thereby keeping in view the principles of judicial discipline.

15






19.The Appellant would like to place reliance on the following judicial
pronouncements.

a. Singhal's Flexipack Versus The Additional Commissioner, CGST &
CENTRAL EXCISE, JAIPUR, 2020 (10) TMI 998 where in it was held that
the “While passing the impugned order the releasing authority was required to
follow the judgments of various courts under judicial discipline. The impugned
order has been passed in utter violation of judicial discipline. In support of this
argument the appellant has submitted various judgments and requested to
consider the case laws cited by the appellant and modify the impugned order”.

b. Galaxy Indo Fab. Limited V/s Union of India 2010 (252) E.L.T 3(All HC)
wherein it was held that “In the present case it is admitted case that the order
of the Tribunal has not been challenged by the revenue in any higher Court and
the same holds good till date. The said order of the Tribunal was binding upon
the revenue authority. Revenue authority cannot refuse to obey the order on any
pretext. The refusal to obey the order amounts to violation of judicial discipline.
In the present case, knowingly there is an order of Tribunal staying the demand
till the disposal of appeal, the demand notice has been issued. Not only that in
paragraph-6 of the counter affidavit, the authority of the Tribunal and this Court
has been challenged by breaking all judicial norms and discipline. We are of the
view that the language used in paragraph-6 of the counter affidavit is
contemptuous in nature. However, having regard to the facts and
circumstances, instead of taking a contempt proceeding against the officer
concerned, we propose to impose an exemplary costs of Rupees one lac on the
respondent-officer, which will be payable to the petitioner within two months by
a account payee cheque or draft with a further warning to the officer not to act
in haste and arbitrarily in future”.

c. XL. Health Corporation Pvt. Ltd. V/s Union of India 2018 (10) TMI 1585
High Court of Karnataka wherein it was held that “ In the impugned order,
the first appellate authority throwing to the winds, the principles of judicial
discipline and binding order passed by higher appellate forum, not only
reiterated his own stand, which were set aside by the Tribunal but the same is
sought to be defended by the Department with the aforesaid words quoted
above. The total callous, negligent and disrespectful behaviour shown by the
Departmental authorities in this Court should not be tolerated at all. It is this
kind of lack of judicial discipline which if it goes unpunished, will lead to more

litigation and chaos and such public servants are actually /.f"'"i‘:-.«. to the
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society. The cost is quantified at ¥ 1 lakh (Rupees One Lakh only) to be
deposited by Mr.Suresh Kumar, Commissioner of Service Tax (Appeals) from his
personal funds with the Registrar General of this Court. The impugned order
apparently flies in the face of the higher Tribunal’s order dated 23.03.2017 and
therefore cannot be sustained. The writ petition therefore clearly deserves to be
allowed with exemplary costs”.

From the above-stated submissions and relied on decisions, the Appellant

submits that issuance of fresh demand for the same concluded matter is

incorrect and the same needs to be set aside.

In Re: No Service tax to be payable on Works Contract services for the period
April 2015 to June 2017:
20.As stated in the background facts, the Appellant started paying service tax on the

value of “construction agreements” from July 2012 onwards. Thereafter, the said
taxes have been regularly paid. On a perusal of the Order, it is evident that the

issue in the order is therefore limited to the aspect of quantification of demand.

21.Appellant submitted detailed statements showing the breakup of the receipts into
receipts towards “sale deeds”, receipts towards “construction agreements”,
receipts towards other taxable receipts and receipts towards other non-taxable

receipts was provided below:

Description . Receipts Non- Taxable
taxable

Amount received towards sale deed 16,505,950 | 16,505,950 0

Amount received towards agreement 4,887,647 0 4,887,647

of construction

Amount received towards other 28,822 0 28,822

taxable receipts

Amount received towards other non- 3,749,346 3,749,346 0

taxable receipts

Amount received towards VAT, 1,190,570 1,190,570 0

Registration charges, etc

Total 26,362,335 | 21,445,866 | 4,916,469

22.However, ongoing through the impugned order, it can also be observed that
though the allegation is to demand service tax on construction agreements, the
quantification is based on gross amounts mentioned above for all the activities

including amounts received towards the “sale deeds”.

23.1t is therefore apparent that the order represents an error in quantification of the
demand. It may be noted that the Appellant have regularly and diligently

discharged Service Tax on the value of “construction agreements” after June







2012 onwards. The above is explained through a comparative chart provided

below:
Particulars As per | As per order
Appellant In Original

Gross Receipts 26,362,335 26,362,335
Less Deductions

'Sale Deed Value 16,505,950 0
VAT, Registration charges, stamp 4,939,916 1,190,570
duty and other non-taxable receipts

Taxable amount 4,916,469 25,171,765
Abatement @ 40% 1,966,588 10,068,706
Service Tax as applicable 287,934 1,448,436
Actually Paid 287,934 -0
Balance Demand 0 1,448,436

24.The Appellant submit that once the apparent error in calculation is taken to its
logical conclusion, the entire demand fails and therefore there is no cause of any

grievance by the department on this ground.

25.8ince the impugned order agree on the principle that service tax cannot be
demanded on the value attributable to sale deeds, the Appellant is not making
detailed grounds on the legal merits of the said claim and would like to submit
the following broad lines of arguments:

a. In many cases, the “sale deed” is entered into after the completion of
the building and therefore the demand cannot be justified under the
said entries.

b. Till the stage of entering into a “sale deed”, the transaction is
essentially one of sale of immovable property and therefore excluded
from the purview of Service Tax.

C. In any case, the deeming fiction for construction services prior .to
completion cannot be classified under works contract services since
doing the same would render Section 66E(b) of Finance Act, 1994 &
Notification 26/2012 ST dated 20.06.2012 redundant.

d. If at all a view is taken that the value of “sale deed” is liable to
service tax, the benefit of the above notification should be granted

after reclassification of the service.







26.Further, the Ld. Commissioner (Appeals) vide Order-In-Appeal: HYD-SVTAX-000-
AP2-0210-17-18-ST dated 14.09.2017 agreed on the principle that sale deed
value need not be includible in the taxable value while paying service tax. Hence,

the service tax demand on the same does not sustain and requires to be dropped.

27.The Appellants also reserve their right to make additional arguments as felt
necessary on this aspect of service tax on the value of “sale deeds” if it is
ultimately held that this aspect could be taken up without an allegation in the
Order.

28.Similar to the claim for exclusion of sale deed value, the value attributable to
stamp duty, electricity etc., need to be reduced. It is submitted that once the

above deductions are allowed, the demand would be reduced to NIL.

29.Appellant submits that as brought in background facts, an amount of Rs.
2,87,934 /- has already paid towards service tax on the amounts received towards

construction agreements. T

30.As the Appellant has not collected service tax from the buyer, the benefit of cum-

tax u/s. 67(2) of Finance Act, 1994 requires to be given.

31.Without prejudice to the foregoing, Appellant submits that when service tax itself
is not payable, the question of interest does not arise. Appellant further submits
that it is a natural corollary that when the principal is not payable there can be
no question of paying any interest as held by the Supreme Court in Prathiba
Processors Vs. UOI, 1996 (88) ELT 12 (SC). Similarly, the penalty also cannot be

imposed in absence of the any short payment as alleged in the Order.

In Re: Extended period of limitation is not invokable:
32.Appellant submits that impugned order has alleged that they were registered with

the department and were discharging tax liability and filing but for allegations
made in the notice, ST-3 Returns regularly. In this regard, Appellant submits
that they has never intention to evade the service tax or suppress the fact that is
the reason for taking registration and filing the returns. If the intention were to
be evade they would neither have taken service tax registration and nor they

would have paid the taxes where the liability was attracted.

33.Appellant submits that suppression means not providing information which the

person is legally required to state, but intentionally or deliberately not stated. As







stated in factual matrix there was continuous intimation (from year 2010)
regarding the compliance being made from time to time and repeated requests
were made asking to confirm the understanding of Appellant. Letters were filed
giving the detailed breakup of amounts collected, amounts offered to tax & not
offered (excluded) to tax. At no point of time, department responded/rebutted to

the above intimations/requests.

34.Appellant submits that what is believed to be not taxable/leviable as backed by
their legal understanding was well put forth before the authorities in the year
2010 i.e. at the time of beginning their compliance itself and subsequently also.

Thus full facts of subject SCN were voluntarily disclosed by the Appellant

without any enquiry/request from the departmental authorities and they

had never hidden any fact from the officers of department and subject matter

of present order was known to the department before the beginning of SCN period

itself as evident from the corresponded referred above.

35.Not objecting/responding at that time which gave vehement belief that
understanding & compliance made is in accordance with the law and but now
that is after éxpiry of nearly 5 years coming out with the present SCN with
illusory & baseless allegation to invoke larger period of limitation and proposing
to punish the Appellant for the failure of departmental authorities is not valid in
the eyes of law. In this regard reliance is placed on Pushpam Pharmaceuticals
Company Vs Collector Of C. Ex., Bombay 1995 (78) E.L.T 401 (S.C) it was held
that “suppression of facts” can have only one meaning that the correct information

was not disclosed deliberately to evade payment of duty, when facts were known

to both the parties,the omission by one to do what he might have done not that he

must have done would not render it suppression.It is settled law that mere failure

to declare does not amount to willful suppression. There must be some positive act

Jrom the side of the assessee to find willful suppression.

36.Appellant submits that the extended period of limitation is not invokable in the
instant case: _

a. Most of the builders/developers across the country are not at all paying

service tax (especially on villas constructions) and there were serious doubts

expressed on the applicability of service tax and customers are also very

reluctant to reimburse citing the above practice of non-payment by othe

similar builders;
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b. Judicially also it was held that construction of villas are not subjected to
service tax as submitted supra;

c. There was lot of confusion on the liability of builders on the applicability_of
service tax and was challenged before various courts and courts also
expressed different views and most of the cases in favour of tax payer. For
instance, recently Hon’ble High court in case of Suresh Kumar Bansal v. UOI
2016-TIOL-1077-HC-DEL-ST held that construction contracts are not
subjected to service tax.

d. Further taxability of contracts involving immovable property was also subject
matter of dispute during the subject period. There were contrary judgments
of Supreme Court at such point of time and which was finally settled by
larger bench of Supreme Court in the year 2014 as reported in Larsen &
Toubro Ltd. v. State of Karnataka — 2014 (34)_S.T.R. 481 (S.C.).

e. The issue of classification of indivisible contracts under ‘COCS’/’"WCS’ was in
dispute. Courts expressed different views, referred to larger bench and finally
settled by Supreme Court in the year 2015 in favour of tax payer as reported
in Commissioner v. Larsen & Toubro Ltd. — 2015 (39) S.T.R. 913 (S.C.).

f. Apart from the above difficulties, construction industry was in slump
(especially in erstwhile state of Andhra Pradesh due to state bifurcation

issue) and builders were facing huge financial problems/difficulties.

Despite of above challenges/doubts/confusion, Appellant voluntarily paid all

service tax dues within the due date before the intervention of revenue

department. There is no evasion of tax, Therefore, in the above background,

intension to evade or delay the payment cannot be attributed. Further

differentiation shall be made between the assessee (like Appellant) who is

voluntarily complying with the law and paying all dues despite of
doubts/confusion/challenges etc., and assessee who is not at all complying

with the law despite knowing his liability. Giving equal punishment for errant

assessee and non-errant assessee shall be best avoided. Hence in view of

above factual & legal matrix, larger period of limitation is not invokable.

Interpretation is involved
37.The Appellant submits that present SCN and order arises due to difference of

interpretation of provisions between Appellant & revenue. Further various letters

were filed before department authorities, who never objected/responded on the

compliance made by Appellant. Subject matter is plausible for different

interpretations and involves in complexities in the _dete; mination of
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taxability. Thus it is pure case of interpretational issue under which

circumstances larger period of limitation cannot be invoked. In this regard

reliance is placed on CCE v. Poonam Plastics Industries 2011 (271) E.L.T 12
(Guj);

38.Appellant submits that merely because Appellant chooses an interpretation
beneficial to him, malafide intension to cvade payment of service tax cannot be
attributed on part of the assessee accordingly larger period of limitation is not
invokable. In this regard reliance is placed on Rangsons Electronic Solutions (P)
Ltd v. CCE 2014 (301) E.L.T. 696 (Tri. - Bang.) wherein it was held that “It is a
settled principle that merely because an assessee chooses an interpretation
beneficial to him, there can be an allegation of suppression or misdeclaration. In
view of the available facts and circumstances of the case and several decisions
relied upon and cited by the learned counsel (we have not taken note of all of them
since we do not feel the need), appellant cannot be Jound fault with for coming up
with an interpretation and availing the benefit which was not available to them.
Under these circumstances, we have to take a view that the order of the
Commissioner limiting the demand to the normal period and not imposing the
penalty was an order which rendered justice to the appellant/assessee without
being unfair to the Revenue. Therefore we do not find any merit in the appeal filed

by the Revenue and reject the same.”

Returns filed regularly
39.Appellant submits that they regularly paid service tax and duly filling ST-3

returns showing the all these particulars as required/permitted in the format
prescribed in this behalf (Form ST-3 specified by CBEC). If the Appellant wants to
suppress the fact with intent to evade the payment of taxes, they might not have
disclosed the same in ST-3 returns. Further, finding of impugned order that
Appellant has not disclosed the relevant details/information to the department is
not factually correct and requires to be set aside. In this regard, Appellant wishes
to rely on the following judgments wherein it has been held that if disclosure of
amounts received/charged towards impugned activity are made in ST 3 Returns,
extended period of limitation cannot be invoked:

a. Shree Shree Telecom Pvt Ltd., Vs. CCE Hyderabad [2008 (232) E.L.T. 689

(Tri. - Bang.)
b. Sopariwala exports pvt. Ltd v. CST 2014 (36) S.T.R. 802 (Tri. - Ahmd.)
c. Bajaj Hindusthan Ltd v. CCE 2014 (33) S.T.R. 305 (Tri. - Del.)







40.When the issue was disputable and at one point of time, the view of the courts
was in favour of the assessee, question of invocation of extended period of
limitation does not arise. Relied on CCE v. Saurashtra Cement Ltd 2016-TIOL-
365-HC-AHM-CX.

41.Appellant submits that long list of familiar judicial pronouncements holding
impugned two grounds of non-payment of Service Tax and failure to file correct
ST-3 returns by themselves totally inadequate to sustain allegation of wilful
misstatement/suppression of facts. Relied on Punj Lloyd Ltd. V. CCE & ST 2015
(40) S.T.R. 1028 (Tri. - Del.)

42.Appellant submits that averment of SCN as well as order is that, lapse would not
have come to light but for the investigation of department, standing alone cannot
be accepted as a ground for confirming suppression, Mis-statement or mis-
declaration of.facts. More so considering the fact that the very objective of
conducting the Audit of records of an assessee is to ascertain the correctness of
payment of duty, availment of CENVAT credit, etc., any shortcomings noticed
during the course of Audit, itself cannot be reasoned that the deficiency was due
to mala fide intention on the part of assessee. In this regard relied on LANDIS +
GYRLTD Vs CCE 2013 (290) E.L.T. 447 (Tri. - Kolkata).

43.Appellant submits that they are under bonafide belief that compliance made by
them not in accordance with the law and whatever believed to be paid was paid.
It is well settled legal position that suppression of facts cannot be attributed to
invoke longer period of limitation if there is bonafide belief. Same was flown from
the following:
a. Padmini Products v. Collector —1989 (43) E.L.T. 195 (S.C))
b. Commissioner v. Surat Textiles Mills Ltd. — 2004 (167) E.L.T. 379 (S.C.) |

Other cases: \
44.The Appellant submits that expression “suppression” has been used in the

Section 73 of the Finance Act, 1994 accompanied by very strong words as ‘fraud’

or “collusion” and, therefore, has to be construed strictly. Mere omission to give

correct information is not suppression of facts unless it was deliberate to stop the

payment of duty. Suppression means failure to disclose full information with

the intent to evade payment of duty. Relied on Continental Foundation Jt.
Venture CCE, 2007 (216) E.L.T 177 (S.C)
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45.Appellant submits that the show cause notice proposed demand by invocation of
the extended period of limitation only on the ground that Appellant has
suppressed the details to Central Excise department. In this regard it is
submitted that extended period of five years applicable only when something
positive other than mere inaction or failure on the part of
manufacturer/service provider is proved - Conscious or deliberate withholding
of information by manufacturer/service provider necessary to invoke larger
limitation of five years. In this regard wishes to rely on CCE, Chemphar Drugs &
Liniments 1989 (40) E.L.T 276 (S.C). Therefore the allegation of SCN is not
legal and propér.

46.Intention to evade payment of tax is not mere failure to pay tax. It must be
something more i.e. that assessee must be aware that tax was leviable/credit was
inadmissible and he must act deliberately avoid such payment of tax. Evade
means defeating the provision of law of paying tax and it is made more stringent
by the use of word ‘intent’. Where there was scope for doubt whether tax is
payable or not, it is not ‘intention to evade payment of tax’. reliance is placed on
Tamil Nadu Housing Board v. CCE, 1994 (74) ELT 9 (SC)

47 .Mere non-payment/short payment of tax per se does not mean that Appellant
has willfully contravened the provisions with the intent to evade payment of tax.
~in this regard.reliance is placed on Uniworth Textiles Ltd. v. Commissioner
2013 (288) E.L.T. 161 (S.C.) wherein it was held that “The conclusion that mere
non-payment of duties is equivalent to collusion or willful misstatement or
suppression of facts is, in our opinion, untenable. If that were to be true, we fail to
understand which form ‘of non-payment would amount to ordinary default?
Construing mere non-payment as any of the three categories contemplated by the
proviso would leave no situation for which, a limitation period of six months may
apply. In our opinion, the main body of the Section, in fact, contemplates ordinary
default in payment of duties and leaves cases of collusion or willful misstatement
or suppression of facts, a smaller, specific and more serious niche, to the proviso.
Therefore, something more must be shown to construe the acts of the Appellant as

fit for the applicability of the proviso.”.

48.The Appellant submits that all the entries are recorded in books of accounts and
financial statements nothing is suppressed hence the extended period of

limitation is not applicable. Wishes to place reliance on LEDER FX
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2015-TIOL-2727-HC-MAD-CT; Jindal Vijayanagar Steel Ltd. v. Commissioner —
2005 (192) E.L.T. 415 (Tri-bang);

In Re: Benefit of cum-tax shall be given
49.Appellant submits that in case demand stands confirmed, same shall be re-

quantified after allowing the benefit of cum-tax u/s. 67(2) of Act, ibid since
Appellant has not collected service tax from the buyer to the extent of alleged

short/non-payment of service tax.

50.Appellant submits that impugned order has alleged vide Para 22 that “they are
aware of the statutory provisions and are billing service tax separately where ever
they collected towards taxable services. Hence in some cases separate collection of
taxes and in some cases cum tax benefit cannot be in the practice.” In this regard
Appellant submits that section 67(2), ibid allows to arrive once the tax is not
collected which is undisputed in the instant case. Not considering the said vital
requirement, impugned order simply rejected the request stating that same is not
practicable as'Appellant is being collected in other cases. It is submitted that
undisputedly whatever collected has been duly remitted to the government and
entire impugned demands raised wherein Appellant did not collect the same from
customers. In such circumstances, averment of impugned order is arbitrary and

deserved to be set aside.

51.Appellant submits that in light of the statutory backup as mentioned above and

cases where it was held that when no service tax is collected from the customers
the assessee shall be given the benefit of paying service tax on cum-tax basis

a. P. Jani & Co. vs. CST 2010 (020) STR 0701 (Tri.-Ahmd).

b. Municipal Corporation of Delhi vs CST, Delhi 2009 (016) STR 0654 Tri.-

Del
c. Omega Financial Services Vs CCE, Cochin 2011 (24) S.T.R 590
d. BSNL Vs CCE, Jaipur 2011 (24) S.T.R 435 (Tri-Del).

In Re: Interest and penalties are not payable/imposable:
52.Without prejudice to the foregoing, Appellant submits that when service tax is

paid on time, the question of interest & also penalties does not arise.

53.Without prejudice to the foregoing, Appellant submits that all the grounds taken
for “In Re: Extended period of limitation is not invokable” above is equ

applicable for penalty as well.







54.As submitted supra, there is no intention to evasion of tax and what are all
believed to be payable was paid (Rs.19,00,736/-) within time, which is
undisputed. Hence no penalty shall be imposed to that extent.

55.The Appellant submits that the impugned show cause notice had not discharged
the burden of proof regarding the imposition of the penalty under Section 78 of
the Finance Act, 1994. In this regard wishes to rely on the judgment in the case
of Indian Coffee Workers’ Co-Op. Society Ltd Vs C.C.E. & S.T., Allahabad 2014
(34) S.T.R 546 (All) it was held that “It is unjustified in absence of discussion

on fundamental conditions for imposition of penalty under Section 78 of
Finance Act, 1994”,

56.The Appellant submits that no penalty should be imposed for technical or venial
breach of legal provisions or where the breach flows from the bona-fide belief that
the offender is not liable to act in the manner prescribed by the statute. Relied on
Hindustan Steel Ltd. v. State of Orissa —1978 (2) E.L.T. (J159) (S.C.).

57.The Appellant submits that as submitted supra there were favourable judgments

holding that service tax is not at all payable and there was confusion existed

at such point of time and the issue involved interpretation of provisions and

law is at nascent stages and courts expressed different views. Therefore the

penalties cannot be imposed. Relied on CCE Vs Gujarat Narmada Fertilizers Co.
Ltd 2009 (240) E.L.T 661 (S.C).

58.1t is further submitted that when schemes of ‘Extraordinary tax payer friendly’
and VCES was introduced to waive the penalty when assessees who did not at all
comply with service tax law can be given immunity provided they pay service tax
along with appropriate rate of interest, no reason why law abiding assessee who
had got himself registered more or less in time and started paying service tax,
shall be denied benefit of waiver of penal provisions. In this regard relied on

Commissioner v. R.K. Electronic Cable Network — 2006 (2) S.T.R. 153 (Tribunal).

59.Further Appellant is new to the service tax law and not much conversant with the
provision of service tax and whatever believed to be taxable, same was assessed
without any department intervention. In this background, no penalty shall be
imposed. Relied on Sundeep Goyal and Company v. Commissioner — 2001 (133)
E.L.T. 785 (Tribunal).







Benefit of Section 80:
60.Appellant submits that alleged short/non-payment of service tax was due to

various reasons inter alia

a. Given understanding that compliance made by Appellant is in
accordance with the law;

b. Whatever believed as taxable was duly paid voluntarily;

c. Various letters/disclosures were made to the department informing
their compliance and requested for confirmation also;

d. There were divergent views of Courts over the classification of
indivisible contracts, taxability of transaction involving immovable
property etc.,; '

e. There was enough confusion prevalent on the applicability of the
Service tax among the industry;

f. Matters were referred to larger bench at various instances;

All the above can be considered as reasonable cause and waiver of penalty can
be granted in terms of section 80 of Finance Act, 1994. Relied on CST, Vs
Motor World 2012 (27) S.T.R 225 (Kar).

61.Appellant submits that several grounds are urged in the subject appeal, in this

regard, Appellant wishes to communicate that all grounds are without

prejudice to one another. Reliance is placed on the decision in case of Bombay
Chemicals Pvt Ltd Vs Union of India 1982 (10) E.L.T 171 (Bom)

In Re: Impugned Order is not valid

Violation of principles of natural justice

62.Appellant submits that the submissions made by the Appellant is rejected

without considering the same which is clearly a gross violation of principles of

natural justice. In this regard, reliance is placed on Jindal Drugs Limited Vs UOI
2011 (263) ELT 536 (Bom) wherein it was held as follows

“11. Though various grounds have been urged to assail the impugned action of

the respondents and for challenging the Circular dated 28-2-2006, in our view it

is not necessary to deal with each of the said grounds as we are of the view that

since the Petitioners have not been heard, the action of the Respondents suffers

Sfrom an infirmity and the petitioners would succeed on the said ground.

12. As contended by the learned senior counsel for the Petitioners, the

respondents were obliged considering the civil consequences that the-agtion of
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the respondents would have, to at least grant hearing to the Petitioners before
passing the impugned orders. This submission of the learned senior counsel for
the Petitioners commends to us. The action of the respondents undoubtedly has
the effect of visiting the petitioners with civil consequences and therefore, in our
view the least that was expected of the respondents was to follow a modicum of
procedure and thereaftéer pass orders on their application seeking benefit of the
said VKUY scheme. Having not done so, in our view, the said action of the
respondents suffers from an infirmity and is therefore, vitiated and is
accordingly required to be set aside. The learned counsel appearing for the

Respondents fairly concedes to the said position.”

From this decision, it is clear that the imposition of penalty is not correct and

the same needs to be set aside.

63.Appellant submits that the impugned order has confirmed the demand without
considering the various meritorious submissions made by the Appellant in their
Show Cause Notice Reply which shows that the impugned order has been passed
in violation of principles of natural justice, therefore, the same is not valid and
needs to be set aside on this count alone. In this regard, Appellant submits that
the Hon’ble Supreme Court in case of Dharampal Satyapal Limited Vs DC of
Gauhati 2015 (320) ELT 3 (SC) held that
“18. Natural justice is an expression of English Common Law. Natural justice is
not a single theory - it is a family of views. In one sense administering justice
itself is treated as natural justice. It is also called ‘naturalist’ approach to the
phrase ‘natural justice’ and is related to ‘moral naturalism.’” Moral naturalism
captures the essence of common-sense morality - that good and evil, right, and
wrong, are the real features of the natural world that human reason can
comprehend. In this sense, it may comprehend virtue ethics and virtue
Jurisprudence in relation to justice as all these are attributes of natural justice.

We are not addressing ourselves with this connotation of natural justice here.

“19. In Common Law, the concept and doctrine of natural justice, particularly
which is made applicable in the decision making by judicial and quasi-judicial
bodies, has assumed different connotation. It is developed with this
SJundamental in mind that those whose duty is to decide, must act Judicially.
They must deal with the question referred both without bias and they must be

given to each of the parties to adequately present the case made. It isuo erceived
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that the practice of aforesaid attributes in mind only would lead to doing justice.
Since these attributes are treated as natural or fundamental, it is known as
‘natural justice.” The principles of natural justice developed over a period of
time, and which is still in vogue and valid even today were: (i) rule against bias,
iLe, nemo iudex in causa sua; and (ii) opportunity of being heard to the
concerned party, i.e., audi alteram partem. These are known as principles of
natural justice. To these principles a third principle is added, which is of recent
origin. It is-duty to give reasons in support of decision, namely, passing of a

‘reasoned order.’

64.Appellant submits that from the above referred decision of Hon’ble Supreme
Court, it is quite clear that every quasi-judicial authority is required to give
reasons while confirming the demands. However, in the instant case the
impugned order has not given any reasons as to why the submissions made by
the Appellant are not correct. Hence, the impugned order is not correct and the

same needs to be set aside.
65.Appellant craves leave to alter, add to and/or amend the aforesaid grounds.

66.Appellant subrits that they wish to be heard in person before passing any order

in this regard.
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PRAYER
Therefore it is prayed that

a. To set aside the impugned order to the extent aggrieved;

o

To hold that no short payment of service tax under Site formation services;
To hold that no tax to be demanded under works contract services;

To hold that no tax to be payable under other taxable services;

To hold that no interest is leviable;

To hold that no penalty under section 78 of the Finance Act,1944 is leviable;

® ™0 o 0

Any other consequential relief shall be granted;

Sign{h{fthe :'.

VERIFICATION

I,uﬁbﬂﬂ_ﬁf)gﬁ:&m[:ﬂm_ﬂ@- of M/s. Kadakia and Modi Housing,

hereby affirm and declare that the information given herein above is true and correct

to the best of my knowledge and belief and nothing has been concealed therefrom.

Place: QHNdOQ/\m,QJDLEP\ '

Date: &X!.10.Q0OQ Y,
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BEFORE THE COMMISSIONER OF CENTRAL TAX (APPEALS-I1), HORS, OFFICE, 7™
FLOOR, L.B. STADIUM ROAD, BASHEERBAGH, HYDERABAD-500004.

Sub: Appeal against the Order-In-Original No.113/2023-24-Sec-Adjn-ADC(ST) dated 28.03.2024
passed by Additional Commissioner of Central tax pertaining to M/s. Kadakia and Modi
Housing,

I, Soham Satish Modi, Partner of M/s. Kadakia and Modi Housing. Appellant hereby authorize and
appoint HNA & Co. LLP, Chartered Accountants, Bangalore or their partners and qualified staff who
are authorized to act as authorized representative under the relevant provisions of the law, to do all or
any of the following acts: -

¢ To act, appear and plead in the above noted proceedings before the above authorities or any
other authorities before whom the same may be posied or heard and to file and take back
documents.

* To sign, file verify and present pleadings, applications, appeals, cross-objections, revision,
restoration, withdrawal and compromise applications, replies, objections and affidavits etc., as
may be deemed necessary or proper in the above proceedings from time to time.

* To Sub-delegate all or any of the aforesaid powers to any other representative and I/We do
hereby agree to ratify and: confirm acts done by our above authorized representative or his
substitute in the matter as my/our own acts, as if done by me/us for all intents and pur

This authorization will remain in force till it is duly revoked by me/us.
Executed on __ day of October 2024 at Hyderabad

Signa
I the undersigned partner of M/s Hiregange & Associates, Chartered Accountantsedo hereby decTare
that the said M/s Hiregange & Associates is a registered firm of Chartered Accountants and all its
partners are Chartered Accountants holding certificate of practice and duly qualified to represent in
above proceedings. I accept the above said appointment on behalf of M/s H iregange & Associates. The
firm will represent through any one or more of its partners or Staff members who are qualified to
represent before the above authorities.

Dated:

Address for service:

HNA & Co.LLP ForHN A & Co.LLP :

(Formerly Hiregange & Associates, LLP) Chartered Accountants /<y

Chartered Accountants, , hﬂ/@'w m |

4" Floor, West Block, { M \
C

Anushka Pride, Lakshmad Kumar K

R. No.12, Banjara Hills, Partner (IM.No. 241726)
Hyderabad, Telangana 500034

I Partner/Employee/associate of M/s H N A Co. LLP duly qualified to represent in above proceedings

in terms of the relevant law, also accept the above said authorization and appointment,

S.No Name Qualification Mem./Roll No. Signature
Sudhir VS CA 219109 Iy
2 | Venkata Prasad P LLB AP/3511/2023 AZER
3 | Srimannarayana S CA 261612 = vgeranad |01
4 | Mohammad Shabaz LLB TS/22207/2016 /
5 | Akash Heda CA 269711
6 | Manikanta CA 277705
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ANNEXURE- |
0I0 No.113/2023-24-Sec-Adjn-ADC(ST), Date:28.03.2024

FHIT F, FrET ST LoF T JAT FALF 7 FrAferT
OFFICE OF THE COMMISSIONER OF CENTRAL TAX, CENTRAL EXCISE & SERVICE TAX
SECUNDERABAD GST COMMISSIONERATE, GST BHAWAN , L.B.STADIUM ROAD
F4fI<aTT, §TRBASHEERBAGH, HYDERABAD — 500 004.
Email. adjudication3@gmail.com

OR No.39/2021-22-Sec-Adin-ADC (ST) Date:28.03.2024
DIN-20240356Y00000717817

Hel ey §ear/ ORDER-IN-ORIGINAL No.113 [2023-24-Sec-Adjn-ADC(ST)

(Passed by Shri B. VIJAY, Additional Commissioner of Central Tax, Central Excise
and Service Tax, Secunderabad GST Commissionerate)

PREAMBLE
1. 98 ¥l 39 fdd & ol Swam & faw . gee &) Ot € R g o fsar wm g

This copy is granted free of charge for the private use of the person to whom it is
issued.

2. fo ofifmm, 1994 @Y 4RT 85 F dgd, IR & ®U T 3@ omew ¥ fifeq s
iRt gad () , TOAT, PRET, 7 d P 39 e & ey , Pl & dar 9 o 9
60 fal & iR ordier F% woar 71w, vadt Rigaw A, sikeam, {gw@E - 500 004l

Under Sec.85 of the Finance Act, 1994, as amended, any person aggrieved by this
order can prefer an appeal within 60 days from the date of communication of such
order/decision to the Commissioner (Appeals), Hgrs., Office, 7th floor, L.B. Stadium
Road, Basheerbagh, Hyderabad — 500 004.

3l 9 ey & QAP e ofid e (ofdfid) b IHY T P TS Yeb P 7.5% P
WITH TR SN, 8T Yeb A e SR AT fare ar g R, Siei ofpa és R § R

An appeal against this order shall lie before the Commissioner (Appeals) on
payment of 7.5% of the duty demanded where duty or duty and penalty are in
dispute or penalty, where penalty alone is in dispute.

YRT 85 & dgd ogad (i) & fau ww omdfld wudl -4 & w0 & @) wwh R Fuifa
e § JAfa s S

An appeal under Sec.85 to the Commissioner (Appeals) shall be made in form ST-4
and shall be verified in the prescribed manner.

Narva 4 ~f2A



4. wﬁxﬂﬁﬁﬂémﬁﬁrﬁﬁwaﬁmmmmmﬂmﬁ
ﬁ@meﬁw%waﬂaaﬂmr@@wﬁwuﬁﬁﬁwﬁﬁmﬂml

The form of appeal in Form No: ST-4 shall be filed in duplicate and shall be
accompanied by a copy of the decision or the order appealed against.

5. e@aaﬁvﬁaﬁ%maﬁm%ﬁz&amﬁw@awmﬁmm
f TR T ¥ emIed R @IE 9 AR

The appeal as well as the copy of the decision or order appealed against
must be affixed with their fee stamp of the appropriate amount.

Sub: Service Tax - Non -payment of Service Tax on Works Contract
Service by M/s. Kadakia & Modi Housing - Issuance of Order In
Original for the period from October 2010 to June, 2017 - Reg.

kkkkkkk

BRIEF FACTS OF THE CASE:

M/s. Kadakia & Modi Housing having their Registered office at 5-4-
187/3 & 4, 1I Floor Soham Mansion, M.G. Road, Secunderabad (here-in-
after referred to as M/s KMH or the "assessee’) are engaged in the
construction of Villas and are registered with Service Tax Department under
STC No. AAHFK8714ASDO001 for "Construction of Residential Complex

service" and "Works Contract Service"

2. Intelligence received indicated that M/s KMH are Constructing Villas
under the project titled "Bloomsdale", and are not discharging Service Tax
properly. Documents were called from M/s KMH under Summons and a
statement was recorded from the authorized signatory of the Company on

16/11/2015 and 01/02/2016.

2.1 Sri M. Jaya Prakash authorized signatory of the assessee in his

Statement dated 16/11/2015 and 01/02/2016, (Enclosed as E.6) inter-alia
subrmitted that

« M/s KMH are involved in the activity of Construction of Residential Villas;
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* so far there is only one project of Residential Villas known as “Bloomsdale”
located at Shamirpet Village;

* they acquired the land by outright purchase and the project consists of 72
Villas out of which 31 Villas were sold upto 2014-15;

* the mode of sale is that they enter into agreement of sale, then execute
sale deed (for land Value) and agreement of Construction; that they are first
appropriating the amounts received from the Customer towards the sale
deed thereafter they appropriate the amounts towards agreement of
construction. Amounts received from third parties like Registration Charges,
VAT, Service Tax, Electricity deposit, maintenance charges a excluded for
the purpose of estimating service tax liability;

* that they are paying Service Tax under the category of "Works Contract
Service" against Agreement of Construction Value only;

* that because of ambiguity on applicability of service tax before the
amendment to the act in 2012 they were given to understand that service
tax is not applicable for the activity undertaken by them;

* that they are willing to pay the amounts collected under Works Contract

Service.

2.2 Examination of the documents revealed that M/s KMH have not filed
the Statutory ST-3 Returns and not paid any service tax for the period
October 2010 to March 2011. For the year 2011-12 they have filed the ST-3
returns and self-assessed their service under Construction of Residential
Complex service for the period upto September 2011; and from October
2011 onwards they changed the classification of the service and are
discharging duty under Works Contract Service and they filed the returns
for the period 2012-13 to 2014-15.

2.3 Examination of the Agreement of Sales indicated that M/s KMH are
collecting the agreed value under the following three separate heads

A. Towards Sale of land

B. Towards development Charges of land for laying of roads, drains parks

etc
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C. Towards Cost of Construction, water and electricity connection and for

other amenities.

2.4 The following consideration details in Condition number 1 of the

agreement dated 12.11.2009 entered with Major Achyut Ranjan confirms

the above mode of receipt of payments

SI. Description Amount

No.

A. Towards sale of land Rs. 1,85,000/-

B. Towards development charges of land for Rs.11,95,000/-
laying of roads, drains, parks, etc.

C. Total towards land cost (A-B) Rs.13,80,000/ -

D. Towards cost of construction, water & Rs.20,70,000/ -
electricity connection and for other amenities.

) Total sale consideration (C+D) Rs.34,50,000/ -

2.5. As per Para 13 of agreement of Sale dated 12.11.2009 entered with

Major Achyut Ranjan reads as under

2.6. Identical conditions forms part of the all other agre
ering into separatc

f Villas. M/s KMH

respect of other customers. Accordingly M/s KMH are ent

agreement for development of land and for construction o

and ¢

"13 The vendee shall enter into a separate agreement with the vendor for

construction of the bungalow as per the specifications and other terms
onditions agreed upon. The vendee shall also enter into separate
agreement with the Vendor for payment of development charges on

land"

ement of Sales in

vide their letter dated 09.02.2016 informed that in the Statement of receipts
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submitted by them, under Column "Receipts towards agreccment of

Construction include the receipt towards the land development”.

2.7. However examination of the receipts vis-a-vis the amounts indicated
in the Agreement of sales showed that the cost of Land development is not
included in the Agreement of Construction in some cases and partially
included in some cases. The Cost of land development in some cases is
included in the amount indicated in the Sale deed (Cost of land value) and

exemption is claimed in this respect

2.8. The activity of land development involves preparing the site suitable
for construction, laying of roads, laying of drainage lines water pipes etc.

Thus it is a separate activity different from construction of Villas.

2.9. Upto the period 30.06.2012, as per Section 65 (97a) of the Finance Act
1994 Site formation and clearance excavation and earthmoving and
demolition includes

(i) drilling, boring and core extraction services for construction, geophysical
geological or similar purposes

(ii) soil stabilization or

(iii) horizontal drilling for the passage of cables or drain pipes or

(iv) land reclamation work or

(v) contaminated top soil stripping work or

(vi) demolition and wrecking of building structure or road

2.10. Upto the period 30.06.2012 As per Section 65(105) (zzza) of Finance
Act 1994 "Taxable Service" means any service provided or to be provided to
any person, by any other person in relation to site formation and clearance,

excavation and earthmoving and demolition and such other similar activities

2.11. Thus, it appeared that the activity of development of land fall under
the definition of site formation as per Section 65(97a) ibid and the

development charges collected are taxable to service tax as per Section 65
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(105)(zzza) ibid. and with effect from 1.7.2012 it appeared to be a service
under Section 65B (44) of the Act and taxable under the provisions of 65B
(51) read with Section 66(B) of the Act. Further the activity does not fall
under the negative list mentioned in Section 66 D of the Act. Thus the
activity of land development appeared to be chargeable to service tax

without any abatement.

2.12. Upto the period 30.06.2012 As per Section 65 (105) (zzzza) of Finance
Act, 1994, "Taxable Service" means any service provided or to be provided
to any person, by any other person in relation to the execution of a works
contract, excluding works contract in respect of roads, airports, railways,
transport terminals, bridges, tunnels and dams.

Explanation.-For the purposes of this sub-clause, "works contract” means a

contract wherein,—

(i) transfer of property in goods involved in the execution of such contract is

(i1) such contract is for the purposes of carrying out,—

(a) erection, commissioning or installation of plant, machinery, equipment or
structures, whether pre- fabricated or otherwise, installation of electrical and
electronic devices, plumbing, drain laying or other installations for transport of
fluids, heating, ventilation or air-conditioning including related pipe work,
ductwork and sheet metal work, thermal insulation, sound insulation, fire
proofing or waterproofing, lift and escalator, fire escape staircases or
elevators; or

(b) construction of a new building or a civil structure or a part thereof, or of a
pipeline or conduit, primarily for the purposes of commerce or industry; or

(c) construction of a new residential complex or a part thereof; or

(d) completion and finishing services, repair, alteration, renovation or
restoration of, or similar services, in relation to (b) and (c); or

(e) turnkey projects including engineering, procurement and construction or

(f) commissioning (EPC) projects;
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From 01.07.2012 onwards, the Service portion of Works Contract service is

a "declared service" under Section 66E(h) of Finance Act as amended.

2.13. After 01.07.2012, as per Section 66B of Finance Act 1994 as
amended, there shall be levied a tax (hereinafter referred to as the service tax)
at the rate of twelve per cent on the value of all services, other than those
services specified in the negative list, provided or agreed to be provided in the
taxable territory by one person to another and collected in such manner as

may be prescribed.

2.14. As per Sec 65B(34) of Finance Act 1994, "negative list" means the

services which are listed in section 66D;

2.15 As per Sec 65B(51) of Finance Act 1994, "taxable service” means any

service on which service tax is leviable under section 66B;

2.16. As per Sec 65B (44) of Finance Act 1994 "service” means any activity
carried out by a person for another for consideration, and includes a declared
service, but shall not include—

(a) an activity which constitutes merely,-

(i) a transfer of title in goods or immovable property, by way of sale, gift or in
any other manner; or (i} a transaction in money or actionable claim;

(b} a provision of service by an Employee to the Employer in the course of or in
relation to his Employment;

(c) fees taken in any Court or tribunal established under any law for the time

being in force.

2.17. As per Section 68 of the Finance Act 1994, every person providing
taxable service to any person shall pay service tax at the rate specified in
section 66 (upto 30.06.2012) and Section 66B (from 01.07.2012 onwards) in

such manner and within such period as may be prescribed.
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2.18. Section 66D specifies the Negative List of services & Exemption
Notification No. 25/2012 dated 20.06.2012 lists the exempted taxable
services. "Works Contract Service" does not figure in the negative list or in

the said exemption Notification.

2.19. As detailed above the M/s KMH are entering into a Separate
agreement of construction with his customers and the activity appears to be
taxable under Works Contract Service even during the period from October
2010 to September 2011 during which M /s KMH appears to have
erroneously classified the service under construction of Residential Complex
Service. The fact that M/s KMH are discharging VAT under Works Contract
and are assessing the service under Works Contract confirms the nature of
the service that it is "Works Contract Service" Only.

i D

2.20. As mentioned in above the cost of construction includes the cost of

his Statement dated

providing common amenitics al
01/02/2016 in response to Question No 3 submitted that the cost of
providing common amenities is between one to one and half lakh rupees and
the cost forms a part and parcel of Cost of Construction and they are
discharging Service tax for the said amount under works contract providing
common amenities is not a Works Contract as there is no transfer of
property to the individual. Hence the abatement appears to be not available
for the value of Rs.1,50,000/- per Villa (being the higher of the value
admitted as M/s KMH failed to arrive at the correct value of common

amenities) and appeared to be chargeable to full rate of Service Tax under

other taxable services

discharge charge service tax for Cost of land development shown in
agreement of sales under "Site formation Service ". They appeared to be
liable to service tax on the full value of Common amenities without any
abatement at full rate. They appeared to be liable to Service Tax under

"Works Contract Service" in respect of the value of construction shown in
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agreement of sales excluding the value of Common amenitics. THc cost of
land shown in agreement of sales only appears to be exempt {rom service

tax.

2.22. Accordingly the service tax liability is arrived at villa wise.

3. Agreement of Sales indicates that the assessee is collecting the agreed
value under the following two heads only.

A Towards Sale of land

B Towards Cost of Construction, water and electricity connection and for
other amenities.

The consideration details in Condition Number 1 of the Agreement of Sale
dated 20.07.2012 entered with Sri Abdul Rahim and another confirms the

above mode of receipt of payment.

SI. Description Amount
No.
A. Towards sale of land Rs.18,00,000/-
B. Towards cost of construction, water & |Rs.26,83,000/-
electricity connection and for other
amenities.
C. Total sale consideration (A+B) Rs.44,83,000/ -

3.1. M/s KMH are not entering into any land development agreement in
respect of these customers. In his Statement dated 01/02/2016, Sri M. Jaya
Prakash authorized signatory of the Company in response to question
number 4 why there is no separate agreement for development of land in
respect of some customers, submitted that these booking were done after
development of the land, that is why there is no separate agreements for

land development charges in respect of them.
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3.2.

Condition No 1 of the sale deed dated 10.09.2012 entered with Sri

Abdul Rahim and another indicates the following details

3.3.

“The Vendor do hereby convey, transfer und sell the Plot No. 9, ad
measuring 183 sq. yds., along with semi-finished construction having
a total built-up area of 1849 sft., forming part of Sy. No.1139 situated
at Shamirpet Village, Shamirpet Mandal, Ranga Reddy District which
is hereinafter referred to as the Scheduled Property and more
particularly described in the schedule and the plan annexed to this
Sale Deed in favor of the Vendee for a consideration of Rs. 18,00,000/-
(Rupees Eighteen Lakhs Only) financed by HDFC Ltd., Hyderabad. The
Vendor hereby admit and acknowledge the receipt of the said

consideration in the following manner”

Further Annexure 1-A of the above cited sale deed dated 10.09.2012

indicates the following details

A ATRATTARFTTIR TR

ANNEXURE-1-A

e Description of the Building: ALL THAT PIECE AND PARCEL OF SEMI-

FINISHED HOUSE on bearing Plot No. 09 in the project known as
"BLOOMDALE" forming part of Sy. No. 1139 of Shamirpet Village,
Shamirpet Mandal, Ranga Reddy District.

(a) Nature of the roof : R. C. C.(G+1)

(b) Type of Structure : Framed Structure

e Age of the Building: Under Construction

3.4.

Identical details are incorporated in all other Sale deeds in respect of

other Customers.

3.5.

In view of the above facts it appeared that what is transferred by way

of sale deed is a semi-finished construction and not merely land. However it

was observed that M/s KMH have erroneously claimed exemption for the

entire value indicated in the sale deed. The value cost of construction of

these semi-finished houses is to be arrived by deducting from sale deed
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value, the cost of land which is to be arrived at proportionately based on the

values of identical lands.

3.6. As mentioned in Para 3 (detailed in annexures enclosed to the notice)
above the cost of construction includes the cost of providing common
amenities also. The cost of common amenities have to be arrived at as
detailed in Para 2.20 (detailed in annexures enclosed to the notice) above

and appeared to be chargeable to full rates of Service Tax.

3.7. In view of the foregoing, in respect of Customers mentioned in
Enclosure WS-2 to the notice, it appeared that M/s KMH is liable to
discharge service tax for Cost of construction in respect of value of semi
finished houses shown in the “Sale deed" and value shown in agreement of
Construction, under Works Contract Service. They appeared to be liable to
service tax on the full value of Common amenities without any abatement at
full rate. The cost of land arrived proportionately based on identical lands of

customers appeared exempt from service tax.

3.8. Accordingly the service tax liability was arrived villa wise and detailed
in Annexures enclosed to the notice. Further the villa wise Year wise and

Service wise liability was detailed in Enclosure WS-3 & WS-4 to the notice.

3.9. The total service tax payable for both Enclosure WS-1 and Enclosure
WS-2 customers together worked out to Rs.14,35,330/- in respect of site
formation service, Rs.40,80,581/- in respect of works contract service,
Rs.7,01,784 /- in respect of other taxable services totaling to Rs.62,17,785/.
M/s KMH have paid an amount of Rs.19,00,736/- during the period from
October 2010 to March 2015 and the differential amount payable worked
out to Rs.43,17,049/- .

.. Service Tax under Works Contract Service has been arrived @ 4.12%
under Works Contract (Composition Scheme for Payment of Service Tax)
Rules, 2007 issued vide Notification No.32/2007- ST dated 22.5.2007 for
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the period 01.10.2010 to 31.03.2011 as the value of goods and materials
consumed in the project could not be arrived as provided under Rule 2A and

3 of the Service Tax (Determination of Value) Rules, 2007.

4.1 Service Tax under Works Contract has been arrived @ 40% of the
consideration received for rendering the services for the period from
01.04.2012 to 31.03.2015 as per the provisions of Section 2A [(ii)(A)] of the
Service Tax (Determination of Value) Rules, 2007 as the value of the goods
and materials consumed in the project could not be provided by the

declarant.

5. By their acts of omission and commission as above, it thus appeared
that M/s. KMH had contravened the various provisions of Finance Act, 1994
and the Service Tax Rules, 1994, with an intent to evade payment of Service
Tax as follows:

(i) Sec

el 1994 (hereinafter referred to as the
Act) in as much as they have not paid the service tax collected from the
customers completely.

(i)  Section 65A(2)(a) of the Finance Act, 1994 inasmuch as they have not
classified their services of construction of villas under "Works Contract
service" during the period from October 2010 to September 2011" under
Section 65 (105) (zzzza) and not classified the service of land development
under Site formation Service under Section 65 (105)(zzza) from October
2010 to 30.06.2012.

(i) Section 67 of the Finance Act: 1994 read with Rule 2A of the Service
Tax (Determination of Value) Rules, 2006, inasmuch as they have not
assessed correct values and not paid proper service tax on amounts received
pertaining to the "Works Contract Service" during the period October 2010
to March 2015 and on site formation service from October 2010.

(iv) Section 68 (1) of the Finance Act, 1994 read with Rule 6 of the Service
Tax Rules 1994 inasmuch as they had not paid appropriate Service Tax
under "Works Contract Service", "Site formation Service and Other taxable

service on the considerations received for the services rendered.
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(v) Section 70 of the Finance Act, 1994 read with Rule 7 of the Service
Tax Rules, 1994 inasmuch as they have not filed the statutory Returns
under "Works Contract Service" during the period October 2010 to March
2012. And under Site formation Service from October 2010 and not

assessing the taxable values correctly.

6. M/s Kadakia & Modi Housing have been rendering taxable services
under the category of "Works Contract Services" and site formation service
however they have not paid the of service tax charged and collected from the
customers to the account of the Central Government properly during the
period from October 2010 to March 2015. They had not dischai'ged service
tax on site formation service and they had not discharged service tax on
works contract service by undervaluing the services they had not discharged
service tax on the total value of common amenities. These facts have been
suppressed from the Department and would not have come to its notice but
for the investigation conducted. Therefore, it appeared that the assessee has
intentionally suppressed the facts to evade the payment of service tax.
Hence, it appeared that the period of limitation under proviso: to Section 73
(1) is invokable to recover the short paid/not paid service tax along with
interest under Section 75 of the Finance Act, 1994. The assessee appeared
to be liable for penalty under Section 78 of the Finance Act, 1994 for

suppression of facts, with an intent to evade payment of Service Tax

7. In view of the foregoing, a notice vide O.R. No0.99/2016-Adjn.(ST)
(Commr), HQPOR No.10/2016-ST-AE-VIII dated 22.04.2016 was issued:to
M/s. Kadakia & Modi Housing asking them to show cause.to the to the
Commissioner of Service Tax, Service Tax Commissionerate, as to why: ,

() An amount of Rs.14,35,330/- (Rupees Fourteen Lakh Thirty Five
Thousand Three Hundred Thirty Only) (including all cesses) being the
service tax payable on Site formation Service (as per Enclosure WS-5 read
with WS-3 & WS-4 to the notice) during the period October 2010 to March
2015 should not be demanded from them, under proviso to Section 73 (1) of
the Finance Act, 1994; -
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(i) An amount of Rs.40,80,581/ - (Rupees Forty Lakh Eighty Thousand Five
Hundred Eighty One Only) (including all cesses) being the service tax
payable on Works Contract Service (as per Enclosure WS-5 read with WS-3
& WS-4 to the notice) during the period October 2010 to March 2015 should
not be demanded from them, under proviso to Section 73 (1) of the Finance
Act, 1994;

(ii) An amount of Rs.7,01,874/- (Rupees Seven Lakh One Thousand Eight
Hundred Seventy Four Only) (including all cesses) being the service tax
payable on other taxable Services (as per Enclosure WS-5 read with WS-3 &
WS-4 to the notice) during the period October 2010 to March 2015 should
not be demanded from them, under proviso to Section 73 (1) of the Finance
Act, 1994,

(iv) An amount of Rs.19,00,736/- (Rupees Nineteen Lakh Seven Hundred
Thirty Six Only) paid towards service tax (as per Enclosure WS-5 to the

ervice tax demanded at Sl

notice) should not be appropriated towards the

»

No (i) to {iii} above;

(v) Interest as applicable, on an amount at SLNo (i) to (iii) above should not
be paid by them under Section 75 of the Finance Act, 1994;

(vi) Penalty should not be imposed on the amount at SI. No. (i) to (iii) above
under Section 78 of the Finance Act, 1994 for contraventions cited supra;

(vii) Penalty should not be imposed under Section 77(2) of the Finance Act,
1994 for delayed Registration.

8. Personal hearing was granted to the assessee on 28.12.2016. Shri
Venkata Prasad, Chartered Accountant, on behalf of M/s. Kadakia & Modi
Housing, appeared for the personal hearing and filed their written
submissions dated 28.12.2016 and reiterated the same. He further
submitted that an amount of Rs.19,00,736/- was paid by them before issue

of the Show Cause Notice. Hence, he requested the same may be considered

while imposing a penalty.

9. The Show Cause Notice O.R. No0.99/ 2016-Adj.(ST)(Commr) HQPOR
No. 10/2016-ST-AE-VIII dated 92.04.2016 was assigned for adjudication to
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the Joint Commissioner, Hyderabad-I Commissionerate vide Ietter C.No.
IV/16/156/2065-CC(HZ) Tech dated 07.12.2016 by the Chief
Commissioner, Hyderabad Zone in terms of Notification No. 06/2009-ST
dated 30.01.2009. Accordingly, corrigendum dated 20.10.2016 and
05.12.2016 were issued asking the assessee to show cause to the

adjudicating authority for the subject notice.

10. The above said Show Cause Notice O.R. N0.99/2016-Adj.(ST)(Commr)
HQPOR No. 10/2016-ST-AE-VIII dated 22.04.2016 was adjudicated vide
Order In Original No0.48/2016-(S.T) dated 30.12.2016 by the Joint
Commissioner of Central Excise and Service Tax, erstwhile Hyderabad I
Commissionerate, Hyderabad and passed the following orders:

(i) I confirm the demand of Rs.14,35,330/- (Rupees Fourteen lakhs thirty
five thousand three hundred thirty Only) (including all cesses) in the service
tax payable on Site formation Service during the period October 2010 to
March 2015 from them, under proviso to Section 73 (1) of the Finance Act,
1994,

(ii) I confirm the demand of Rs.40,80,581/- (Rupees Forty lakhs eighty
thousand five hundred and eighty one Only) (including all cesses) being the
service tax payable on Works Contract Service during the period October
2010 to March 2015 from them, under proviso to Section 73 (1) of the
Finance Act, 1994;

(iif) I confirm the demand of Rs.7,01,874/-(Rupees seven lakhs one
thousand eight hundred and seventy four Only) (including all cesses) being
the service tax payable on other taxable Services during the period October,
2010 to March, 2015 from them, under proviso to Section 73 (1) of the
Finance Act, 1994;

(iv) I appropriate amount of Rs.19,00,736/- (Rupees Nineteen lakhs seven
hundred and thirty six only) paid towards service tax towards the service tax |
demanded at SI No (i) to (iii) above;

(v) I confirm the demand of Interest as applicable, on the amounts at
SL.No. (i) to (iii) above under Section 75 of the Finance Act, 1994;
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(vij I impose equivalent Penalty of Rs.62,17,785/- (Rupees Sixty two lakhs
seventeen thousand seven hundred and eighty five only) on the amounts at
SL No. (i) to (iii) above under Section 78 of the Finance Act, 1994 for
contraventions cited supra;

(viij I impose Penalty of Rs.10,000 /- (Rupees Ten thousand only ) under
Section 77(2) of the Finance Act, 1994 for delayed Registration

11. Aggrieved by the above said Order-in-Original, the assessee preferred
an appeal before the Commissioner (Appeals), Hyderabad. The
Commisssioner (Appeals) passed Order in Appeal No.HYD-SVTAX-000-AP2-
0210-17-18-ST dated 14.09.2017 and the case was reminded back to the

original authority.

12. The above said Order in Appeal was reviewed by the department and

found that the Order in Appeal is not proper, correct and legal. Hence, the
on’ble CESTAT, Hyderabad, vide Ar pcal

i 2 ST R 8

PRPTTY S 7
department filed an appeal betore

No.ST/30115/2018, seeking to:

(i) set aside the impugned Order in Appeal No. HYD-SVTAX-000-AP2-
0210-17-18-ST dated 14.09.2017 and to confirm the demand proposed in
the Order in Original No.48/2016-(S.T) dated 30.12.2016 along with interest

and penalties as per the provisions of law; or

(i)  pass any suitable orders, as deemed fit.

Subsequently the said appeal is withdrawn by the department on monetary
grounds and allowed by the Hon’ble CESTAT vide Final Order No. A/30981-

30986,/2019 dated 25.10.2019.

13. For further period i.e. from April 2015 to June, 2017, a periodical
Show Cause Notice was also issued by the Assistant Commissioner in file
No. V/24/15/03/2018-Adjn dated 16.04.2018, wherein it was directed to

the assessee to show cause to the Assistant Commissioner, Secunderabad

Commissionerate, as to why:
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(ij an amount of Rs.14,48,436/- (Rupees Fourteen Lakh Forty gEight
Thousand Four Hundred Thirty Six Only) (including cesses) should not be
demanded as per para-4 of the notice towards “Works Contract Service”
rendered by them during April, 2015 to June, 2017 in terms of Section 73(1)
of the Finance Act, 1994;

(ii) Interest should not be demanded at (i) above under Section 75 of the
Finance Act, 1994,

(iiij Penalty should not be imposed on them under Section 76 of the
Finance Act, 1994 for the contravention of Rules and Provisions of the
Finance Act, 1994;

(iv) Penalty should not be imposed on them under Section 77 of the

Finance Act, 1994.

14. Personal Hearing: In the above said both cases, personal hearing was
fixed on 08.12.2023, 18.12.2023 and 10.01.2024. Shri Mohammad Shabaz,
Advocate, authorised representative of M/s. Kadakia & Modi Constructions
had appeared for personal hearing on 10.01.2024. During the personal
hearing he requested time till 16.01.2024 to submit proof. Further he had
requested to expedite the order. The authorised representative vide his letter
dated 16.01.2024 stated that due to Pongal holidays from 14.01.2024 to
16.01.2024, the appellant was not available to share the required
supporting documents. Hence, he requested to provide 10 more days of time
for filing ‘the submis)sion for which he requested time during personal

hearing held on 10.01.2024. But he did not make any submission.

DISCUSSION AND FINDINGS:

15. I have gone through the Show Cause Notice dated 22.04.2016 passed
by Commissioner, Show Cause Notice dated16.04.2018 issued by Assistant
Commissioner, Order In Original No0.048/2016-(S.T) dated 30.12.2016,
Order In  Appeal No.HYD-SVTAX-000-AP2-0210-17-18-ST  Dated
14.09.2017, Hon'’ble CESTAT vide Final Order No. A/30981-30986/2019
dated 25.10.2019, their submission dated 28.12.2016, Oral/written

submission made by the assessee and documents/information available on
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records. I would like to draw attention towards the withdrawal of appeal filed
before Hon’ble CESTAT by the department. The department had not
accepted the Order In Appeal passed by Commissioner (Appeal) in this case
and they preferred appeal before Hon’ble CESTAT. Later on the department
had withdrown the appeal on monetary ground. Thus, the department had
not accepted the said Order in Appeal on merit basis. Further, on same
ground, another Show Cause Notice for further period i.e. from April, 2015
to June, 2017 was issued to the assesee by Assistant Commissioner. Hence,
I proceed to decide the both Show Cause Notices together. The main issue to
be decided before me is that whether the demand of service tax on the
services “Works Contract Services” and “Site Formation Services” is proper
and the services are properly classified and the assessee are liable to pay the
same or not.

16. It is alleged in the mnotice the o assess tax
properly and misclassificd the services under “Residential Complex Services”
instead of classifying the same under “Works Contract Services” during the
year 2011-12 and later they classified the same under “Works Contract
Services” and paid tax liability accordingly. It was further alleged that they
failed to file return for the period from October, 2010 to March, 2011 and
thus not paid service tax lability during this périod. It was alleged that the
assessee entered into agreements with the buyers for sale of land,
development charges for laying of roads, drains and parks etc., and towards
cost of construction that include water and electricity connection and for
other amenities. It was alleged in the impugned notices that the cost of
“Land development charges” were not included in the cost of construction in
some cases and partially included in some cases. It was alleged in the notice
that the assessee failed to classify “Land Development Charges” under any
of the category of services and hence the same are classified under “Site
Formation Services”. It was alleged in the notice that the cost of land
development charges are not included in the cost of construction in respect
of some of clients/customers and included in some cases. The activity

involved, inter-alia, in the land development is preparation of site suitable
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for construction, for laying of roads, drainage and for water pipes erc. Thus,
it was alleged as a separate activity different from construction of villas. It
was alleged in the notice that the activity was classified under “Site
Formation Services” for the reason that the activity did not involve transfer
of property and from the insertion of negative list in terms of Section 66B of
the Finance Act, 1994 the services relating to land development charges
were not listed in the negative list and thus taxable. It was further alleged
that under the guise of sale of land, semi-finished villas were also sold by
claiming exemption by treating these type of transactions as sale of land and
underpaid the service tax on these transactions. The amount of service tax
is alleged to be payable in this type of transactions and demand was made
accordingly. It was further alleged that service tax on other services provided
in connection with construction of villas was also not paid by the assessee.
They contravened various sections of Finance Act, 1994 and each
contravention is specified in the both notices. Hence, service tax liability of
Rs.14,35,330/- under Site Formation Services, Rs.40,80,581/- under Works
Contract Services and Rs.7,01,874/- under Other Taxable Services was
arrived at and demanded in the Show Cause Notice OR No0.99/2016-
Adjn.(ST) (Commr) dated 22.04.2016. And for further period i.e. from April,
2015 to June, 2017, service tax liability of Rs.14,48,436/- under Works
Contract Services was arrived at and demanded in the Show Cause Notice

file C. No.V/24/15/03/2018-Adjn, dated 16.04.2018.

17. The assessee in their written reply submitted at the time of personal
hearing held on 28.12.2016 contested that sale of land in the absence of
proper mechanism for identification of service element is not taxable and
relied on the case Suresh Kumar Bansal Vs. UOI 2016 43 S.T.R. 3 (Del.) and.
contested that construction of Villas cannot be subjected to Service tax at all
as the construction of villas cannot be treated as residential complex as villa

is not a building containing more than 12 units.

18. Further it was contested that the Villas constructed are being used for

personal use and falls under the exclusion portion of the definition of the
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"Residential complex" defined u/s 65(91a), ibid. hence no service tax. Relied
on CBEC circular 108/2/2009-S.T., dated 29.01.2009 and M/s Virgo
Properties Pvt Limited Vs CST, Chennai 2010-TIOL-1 142-CESTAT-MAD; For
period 01.07.2012 onwards, same is exempted under entry No. 14(b) of
Notification No. 25/2012 ST dated 20.06.2012 as amended; and referred
Macro Marvel Projects Ltd. v. Commissioner — 2008 (12) S.T.R. 603
(Tribunal) maintained by SC in 2012 (25) S.T.R. J154 (S.C.); and CBEC
circular 108/2/2009-S.T dated 29.01.2009.

It is observed from the definition of "Residential complex” that M/s KMH
misconstrued the definition in his favor and tried to overlook the definition
for the benefit service tax. Extracts of the definition are reproduced here
under

Section 65 (91a) "residential complex” means any complex comprising of

(i) a building or buildings, having more than twclve residential units;

(i) a common area; and

(ili) any one or more of facilities or services such as park, lift, parking space,
community hall, common water supply or effluent treatment system,

Jocated within a premises and the layout of such premises is approved by an
authority under any law for the time being in force, but does not include a
complex which is constructed by a person directly engaging any other
person for designing or planning of the layout, and the construction of such

complex is intended for personal use as residence by such person.

Explanation. - For the removal of doubts, it is hereby declared that for the
purposes of this clause, —
(a) "personal use" includes permitting the complex for use as residence by

another person on rent or without consideration;

for use as a place of residence;]
It is clear from the above definition that residential unit means a single
house or a single apartment intended for use as a place of residence and as

per the definition the project "Bloomsdale” met all the parameters of the
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definition such it consisted more than 12 units with COMUNON Arcas s
facilities such as parking places, parks and water supply etc. It is evident
that M/s KMH are falsely contesting the issue for the sake of escaping the
service tax liability on the construction activities undertaken by them in
"Bloomsdale " project. The case laws relied upon by them are not factually
applicable as the facts are different and distinguishable with the facts of the
present issue before me. Hence the tax demanded under works contract

services is correct and liability demanded in the notice is payable by them.

19. M/s KMH contested that "Land development charges" are not falling
under “site formation and clearance, excavation and earthmoving and
demolition" as none of the works specified in the definition were carried out
by them in the Bloomsdale project. It was also contested that the services do
not even fall under works contract service and stated that there is no
liability of service tax on the services such as electrical cabling, laying roads,
drainage lines, water lines etc. It was stated that both labour and material
are involved in these activities. It was contested that the notice was issued
with baseless allegation that the services provided such as electrical cabling,
laying roads, drainage lines, water lines fall under "site formation and
clearance, excavation and earthmoving and demolition". They contested that
the notice is issued without any merit and needs to be quashed and relied
upon the case Crystic Resins (India) Pvt. Ltd., Vs CCE, 1985 (019) ELT 0285
Tri.-Del and United Telecoms Limited vs. CCE, Hyderabad-2011 (21) S.T.R.
234 (Tri-Bang). I find that these case laws are delivered with different factual

situations and hence are distinguishable with the facts of the present case.

20. Further to afore said contentions, M/s KMH further contested that
taxability question arises only when site formation is done independently
not as a part of composite contracts and relied on the Board's circular
123/5/2010-TRU, dated 24-5-2010. In this connection I observe that the
contents of the circular are misconstrued by the assessee in their favour as
the issue dealt in the circular dealt with laying of cable along the roadside.

In the present case the services are not mere laying of cables alone and
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hence the assessees contention is not tenable. The assessees vehemently
argued that the agreements such as "sale of land", "land development
charges" and ‘"construction charges” are mutually co-existing and
inseparable and the activity of land development is not a "site formation
service" if taken as a part of composite work and relied on few judgements
M. Ramakrishna Reddy v. CCE & Cus, Tirupathi 2009 (13) S.L.R. 661 (Tri-
Bang); Commissioner v. Vijay Leasing Company - 2011 (22} S.T.R. 553
(Tribunal).

21. Assessee further contested in their reply that the impugned "land
development services" shall be treated as species of "works contract’ and
relied upon various case laws in support of theirs view. It was stated that
common amenities were constructed with the material such as murram,
concrete and electrical poles, electrical wiring etc., and used labour and

transferred the property in goods to their customers and hence satisfies the
definition of *works contract services". The defin
reproduced hereunder

(zzzza) to any person, by any other person in relation to the execution of a
works contract, excluding works contract in respect of roads, airports,
railways, transport terminals, bridges, tunnels and dams.

Explanation. - For the purposes of this sub-clause, "works contract’ means
a contract wherein,-

(i) transfer of property in goods involved in the execution of such contract is
leviable to tax as sale of goods, and

(ii) such contract is for the purposes of carrying out; —

(a) erection, commissioning or installation of plant, machinery, equipment or
pre-fabricated or otherwise, installation of electrical and electronic devices,
plumbing, drain laying or other installations for transport of fluids, heating
or ventilation or air-conditioning including related pipe work, ductwork and
sheet metal work, thermal insulation, sound insulation, fire proofing or
waterproofing, lift, escalator, fire escape staircases or elevators; or

{(b) construction of a new building or a civil structure or a part thereof, or of

a pipeline or conduit, primarily for the purposes of commerce or industry; or
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(c¢) construction of a new residential complex or a part thereof; or

(d) completion and finishing services, repair, alteration, renovation or
restoration of, or similar services, in relation to (b) and (c); or

(e) turnkey projects including engineering, procurement and construction or

commissioning EPC projects;

22. From the above definition it clearly manifested that in order to classify
"Land development charges' under "Works Contract services" two conditions
are required to be satisfied 1st there should be transfer of property in goods
and the activities to be performed under (a) to (e) listed in the definition.
Hence the common area and amenities even though constructed with
murram and concrete and usage of labour it is not transferred in goods to
any individual and the common area and amenities are used by the group of
individuals and hence the same cannot be treated as species of "Works
contract services”. In fact this is the allegation leveled against them in the
notice. The assessee submitted that there is a transfer of property in goods
in respect of common amenities provided and the amounts collected under
"land development services" as they said that they paid VAT on these
charges and hence it is a species of "Works Contract services". Again in their
written reply it is again contested that (vide para 23 onwards) Land
development services are not at all covered under any of the works defined
under " Works contract services" and hence the land development services
do not fall under works contract services and referred to Apex court case law
Supreme court decision in CCE v. Larsen and Toubro Ltd 2015 (39) S.T.R.
913 (S.C.). It is noted that the assessee lacks clarity on his submissions as
they say that the land development services do not fall under " site
formation services" and they say that it forms species of "works contract
service and again they say that it is not a works contract services as none of
the works specified in the works contract service was performed for land
development activities. Again vide para 34 of their reply they requested that
if at all land development services are to be treated as taxable the same may
be classified under Works contract and requested to extend the benefit of

abatement or benefit of paying @ 4.8% in terms of Works Contract
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(Composition Scheme for Payment of Service Tax) Rules, 2007 - as it is
specie of works contract. Further they contested that the construction of
common amenities involves the transfer of property and it is "works
contract' service only and claimed that they correctly assessed at abated
rates. They further argued that if land development charges are taxable,
adopting the principles of Bundled service' u/s. 66F of Finance Act, 1994,
same shall be construed as works contract and tax shall be levied only
@40% on the amount received in terms of Rule 2A of Service tax

(determination of value) Rules, 2012.

23. From the above submissions and contentions it is noticed that they
lack clarity and trying to negotiate tax liability and circumvented the issue
with divergent contentions and relying on irrelevant case laws. It is noticed

that they wish to scheme on service tax liability as much as possible with

s mantamt maam AF

classified with more relevant descriptions of services,

L

65A are reproduced here under

Section 65 A : Classification of taxable services. - (1) For the purposes of
this Chapter, classification of taxable services shall be determined according
to the terms of the sub-clauses of clause (105) of section 65;.

(2) When for any reason, a taxable service is, prima facie, classifiable under
two or more sub- clauses of clause (105) of section 65, classification shall be
effected as follows :-

(a) the sub-clause which provides the most specific description shall be
preferred to sub- clauses providing a more general description,;

(b) composite services consisting of a combination of different services which
cannot be classified in the mannecr specified in clause (a), shall be classified

as if they consisted of a service which gives them their essential character,
in so far as this criterion is applicable;

(c) when a service cannot be classified in the manner specified in clause (a)
or clause (b), it shall be classified under the sub-clause which occurs first

among the sub-clauses which equally merit consideration.]
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[(3). The provisions of this section shall not apply with effect from such date

as the Central Government may, by notification, appoint.]

23.1 In terms of 65(A) 2(a) "land development services" gives more specific
description under "Site formation and clearance, excavation and earth
moving and demolition" service and the works involved are leveling the land
and making it suitable for construction of villas and horizontal drilling for
laying of drainage lines and water pipes and cables etc., apart from
constructing common amenities such as park, current poles and club
houses. Since majority works involved are relatable to "Site formation and
clearance, excavation and earth moving and demolition" services, the land
development services are rightly classified under the same. As requested by
the assessee, land development services cannot be classified either under
“residential complex services" or under "works contract services' ( after
1/7/2007) as they collected charges under "land development services"
separately and hence are rightly classifiable under "Site formation and
clearance, excavation and earthmoving and demolition" services. In this
context I rely upon the case Alokik Township Corporation Versus Comm. Of
C. Ex. & S.T., Jaipur-I (Tri. - Del.) 2015 (37) S.T.R. 859 Demand - Land
Development for housing project - Demand raised under Construction of
Complex service upto 30-5-2007 and under Works Contract service category
w.e.f. 1-6-2007 - HELD : Development of land for township not covered by
definition of Construction of Commercial Complex service in Section
65(105)(zzzh) read with Sections 65(39a) and 65(91a) of Finance Act, 1994
or by definition of Works Contract service in Section 65(105)(zzzza) ibid -
Service Tax demand not sustainable - Impugned order set aside - Sections
65(39a), 65(91a) and 65(105/zzzza) of Finance Act, 1994.

24. Hence in view of the above the land development services cannot be
classified either under "Construction of Complex service" or under "Works
Contract service". I also find that from the definition under Section 66F of

the Finance act, 1994 the entire set of services under "land development
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services" should be bundled under service that is "Site formation and
clearance, excavation and earthmoving and demolition" services. Relevant
extracts of Section 65 F are reproduced hereunder

SECTION [66F. Principles of interpretation of specified descriptions of
services or bundled services. - (1) Unless otherwise specified, reference to a
service (herein referred to as main service) shall not include reference to a
service which is used for providing the main service.

[‘lltustration

The services by the Reserve Bank of India, being the main service within the
meaning of clause (b) of section 66D, does not include any agency service
provided or agreed to be provided by any bank to the Reserve Bank of India.
Such agency service, being input service, used by the Reserve Bank of India
for providing the main service, for which the consideration by way of fee or
commission or any other amount is received by the agent bank, does not get.

~

excluded from the levy of service tax by virtue of inclusion of the main service
in clause (b) of the negative list = section 66D and hence, such service is.
liable to service tax.]

(2) Where a service is capable of differential treatment for any purpose based
on its description, the most specific description shall be preferred over a more
general description.

(3) Subject to the provisions of sub-section (2), the taxability of a bundled
service shall be determined in the following manner, namely :

(a) if various elements of such service are naturally bundled in the ordinary
course of business, it shall be treated as provision of the single service which
gives such bundle its essential character;

(b) if various elements of such service are not naturally bundled in the
ordinary course of business, it shall be treated as provision of the single
service which results in highest liability of service tax.

Explanation. - For the purpose of sub-section (3), the expression "bundled
service" means a bundle of provision of various services wherein an element

of provision of one service is combined with an element or elements of

provision of any other service or services.]
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It is imperative from the above Section that "land developments services' '
shall be treated as single service due to its nomenclature and essential
characteristics even though it contains various elements. Hence the demand
under Site formation and clearance, excavation and earthmoving and
demolition is correctly set in the notice and I confirm the tax liability under

the same.

25. From the main demand under "works contract services", it is noticed
that the assessee undervalued the services charges by not including cost of
construction of semi-finished units by claiming the same as sale of land and
thereby claimed ineligible exemption. The contentions of the assessee that
(para 30) that "undivided portion of land along with semi-finished villa/
house is not chargeable to VAT and it is mere sale of immovable property”
and cited the judgment Larsen and Toubro Limited v. State of Karnataka -
2014 (34) S.T.R. 481 (S.C.). The assesses again scheming with irrelevant
arguments that no service tax is payable on these transactions as it was not
falling under "works contract services". I find that there is no basis in their
argument and the definition is totally misconstrued in their favour to get
benefit from paying service tax. I confirm the tax liability demanded in the

notice under "works contract service".

26. The contention by M/s KMH that the demand of service tax in respect
of "other services" is not tenable in the notice as it was claimed that the
amounts were received towards Corpus fund, Electricity deposit, water
charges and towards service tax. However it was observed that the assessee
failed to submit documentary evidence in support of their claim and hence
cannot be considered as non-taxable. After personal hearing held on
10.01.2024 also they did not submit the same. Hence, in the absence of any
documentary backing the amounts collected for other services are taxable
and I hold that tax is payable on these charges. In this connection I rely on
the judgment of Delhi High Court in the case Gokaldas Images Ltd Vs Union
Of India reported in 2007 (7) S.T.R. 347 (Del.) where in Delhi High Court
held that:
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WP (C) No. 5916/2003: The grievance of the petitioner is that the quota could
not be utilized due to power cut and the appeal was heard on 5-1 1-1998 by
the first appellate authority while the order was passed in January, 2000 and
signed on 15-11-2000. There is undoubtedly delay on the part of the first
appellate committee in passing the order but the matter has also been
conszdered by the second appellate committee and the petitioner had failed to
file necessary documentary evidence. Thus, I see no reason to interfere in this
case.

(xu) WP (C) No. 16102/2004: The plea is frequent power failure in Okhla
Industrial Area and the priating job at Jodhpur being affected due to cold
weather and less sunshine. No documentary evidence was produced and the
findings were, thus, correctly arrived at the first appellate committee and the
second appellate committee rejecting the plea of the petitioner. Thus, the
matter, in my considered view, calls for no interference.

(xviij WP (C) No. 13154/2004:The petitioner has pleaded

h /

d frequent court/
cusioms strike and load shedding by the electricity authority. Documentary
evidence was not produced and additional pleas were sought to be added
before the second appellate committee, which has considered all the matters
and rejected the same which, in my considered view, do not call for any

interference.

27. M/s KMH contended that in case the demand is confirmed; they may
be given the benefit of cum-tax under section 67(2) of Finance Act, 1994 and
relied on various case laws in their favour. It is observed that the assessee
have not collected values including service tax element in many cases. They
collected service tax separately and are filing returns. They are aware of the
statutory provisions and are billing service tax separately wherever they

ollected towards taxable services. Hence in some cases separate collection
of taxes and in some cases cum tax benefit cannot be the practice. In fact
the demand notice was issued against them as they suppressed the facts of
receipt of taxable amounts with intent to evade payment of taxes and
claiming ineligible exemptions. In this context I rely upon the following case

law
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The Settlement Commission in the case of M/s TIRUCHENGODE
LORRY URIMAIYALARGAL SANGAM, reported in 2016 (41) S.T.R (343)
(Settle Comn)( Chennai) held that "The Commissioner conceded that the claim
of exemption from Service Tax on the rent collected for the vacant land prior to
30-6-2010, was correct in law subject to production of documentary
evidences. He further stated that threshold exemption of Rs. 8/10 lakhs in
terms of Notiﬁcatioﬁ No. 6/2005-S.T., dated 1-3-2005 and Notification No.
33/2012-S.T., dated 20-6-2012 is applicable only for the aggregate value of
all such taxable services. Since the aggregate turnover was more than 8/10
lakhs in the preceding Financial Years for all the services provided by the
applicant, they are not eligible for exemption. In respect of claim for cum-tax
benefit the Commissioner stated that the applicant did not initiate any effort to
recover Service Tax element from their service receivers and in such scenario
extending the benefit of cum- tax benefit does not arise and mere failure on
the part of the applicant to collect Service Tax separately from their service
receivers aﬁd later claiming cum-tax benefit would result in the deprival of

legitimate revenue due to the Government”

In view of the above case law I find that their request for cum-tax benefit can

not be considered and extended.

28. M/s KMH contested that Interest and penalties ate not imposable as
extended period is not invokable in theirs case and stated that they paid an
amount of Rs. 19,00,736 /- and the same amount was only payéble and paid
the same with in the statutory time and burden to prove imposition of
penalty was not discharged by the department and relied on a case law
Indian Coffee Workers' Co-Op. Society Ltd Vs C.C.E. & S.T., Allahabad 2014
(34) S.T.R 546 (All) and further stated that it involved interpretation of law
and hence penalties are not imposable and relied on CCE Vs Gujarat
Narmada Fertilizers Co. Ltd 2009 (240) E.LT 661 (S.C) in support of their
contention. In this regard it was stated by them that they are new to service
tax provisions and requested benefit under Section 80 of the Finance Act,

1994. I find that their contentions are not acceptable as they were registered
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with the department and were discharging tax liability and filing, but for
allegations made in the notice, ST-3 returns regularly.

ERECON Versus COMMISSIONER OF SERVICE TAX, AHMEDABAD
reported in 2016 (41) S.T.R. 538 (Tri. - Ahmd.) "Heard both sides and
perused the case records. Appellant was discharging tax liability up to
September, 2004 and thereafter stopped making the payment of Service Tax
No ST-3 returns was filed by the appellant after September, 2004. Once
appellant was aware of the fact that service tax on the services provided was
paid earlier, it cannot be considered that there was no intention to evade
payment of tax by suppression when appellant was not even filing the
statutory returns of the tax which he was paying earlier. Accordingly, it is
held that penalties under Section 78 of the Finance Act, 1994 is imposable.
The case laws relied upon by the appellant are distinguishable on facts and

are not applicable to the facts and circumstances of this case".

FREE LOOK OUTDOOR ADVERTISING Versus COMMR OF CUS. & C.
EX., GUNTUR2007 (6) S.T.R. 153 (Tti.- Bang.)

Demand (Service tax) - Limitation - Failure to file return - It was sufficient for
invocation of extended period when there was no time limit for recovery of

dues as per Section 73 of Finance Act, 1994. [para 5.1]

BOX & CARTON INDIA PVT. LTD. Versus COMMISSIONER OF C. EX,,
DELHI-IV 2008 (228) E.I.T. 85 (Tri. - Del.) "Demand - Limitation - Extended
period - Plea that Departmental officers visited the units on 27-3-2003 and
SCN issued on 1-9-2004 for duty demand for short paid duty for period from
1-8-1999 to 31-3-2004 and duty demand for pericd from 27-3-2003 to 31-7-
2003 time barred - Tribunal decision in 1999 (114) E.L.T: 429 (Tribunal)
holding that knowledge of department in respect of suppression of facts not
relevant for computing limitation period of five years - Demand sustainable -

Section 11A of Central Excise Act, 1944.”

29. In the light of the above judgments I reject the plea of the assessee
that extended period is not invokable as the full facts were voluntarily

disclosed by them without any inquiry from the departmental authorities
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and claim that they had not hidden any fact from the officers of thec
department is not acceptable and tenable. They have provided the
information only after initiation of investigation by the department and it
was discovered that the assessee were misclassifying their services with
intent to evade payment of service tax. Since the assessee are aware of
statutory provisions and have been collecting service tax and not paying the
same to the exchequer and they have hidden these facts to the department
and they are liable to pay a penalty equal to the amount of service tax short
paid/not paid by them. The information was provided only after initiation of
investigation against them and hence I do not find that they have recorded
the information in the specified records as the issue is intent to evade
payment of tax by misclassifying the services and as well suppressing the

facts. Hence extended period is rightly invoked in the case.

30. Assessee requested to consider the benefit under Section 80 of the
Finance Act, 1994. It is observed that they have not shown any reasonable
cause to consider their request for benefit under Section 80 of the Finance
Act, 1994. Hence the request of the assessee for benefit under Section 80 is
rejected for the aforesaid reasons. In this connection I rely on the following
case law in support of my view.

Gitanjali Gems Ltd. Vs Commissioner of Service Tax, Mumbai-I reported
in 2016 (43) S.T.R. 230 (Tri. - Mumbai) where in it was held that

"As regards the plea of the learned counsel for the appellant for setting aside
the penalty imposed, on a specific query from the bench, it was stated that the
appellant has not paid the entire amount of the service tax liability and the
interest thereof. The appellant has only paid 50% of the amount of service tax
liability. We find that the provisions of Section 80 cannot be invoked in this
case as there being no discharge of service tax liability and interest thereof
the penalty imposed on the appellant needs to be upheld as there is no

Justifiable reason or cause shown for setting aside the penalties”

COMMISSIONER OF SERVICE TAX, MUMBAI Versus LARK CHEMICALS
P. LTD. 2016 (42) S.T.R 417 (S.C.) "Penalty - Quantum of - Reduction under
Section 80 of Finance Act, 1994 - Scope of - In view of judgment of Apex Court
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in Dharamendra Textile Processors at 2008 (231) E.L.T. 3 (S.C.), penalties

imposed under Sections 76 and 78 ibid not reducible under Section 80 of

Finance Act, 1994".

31. In view of the above discussions and findings I pass the following

order:
ORDER

(A) Show Cause Notice OR No. 99/2016-Adjn.(ST) (Commr) dated
22.04.2016:

(i) I confirm the demand of Rs.14,35,330 /- (Rupees Fourteen Lakh
Thirty Five Thousand Three Hundred Thirty Only) (including all cesses)
in the service tax payable on Site formation Service during the period from
October 2010 to March 2015 from them, under proviso to Section 73 (1) of
the Finance Act, 1994;

(i) I confirm the demand of Rs.40,80,581/- (Rupees Forty Lakh Eighty
Thousand Five Hundred Eighty One Only) (including all cesses) being the
service tax payable on Works Contract Services during the period from
October 2010 to March 2015 from them, under proviso to Section 73 (1) of

the Finance Act, 1994;

(iii) I confirm the demand of Rs.7,01,874/-(Rupees Seven Lakh One
Thousand Eight Hundred Seventy Four Only) (including all cesses) being
the service tax payable on other taxable Services during the period from
October, 2010 to March, 2015 from them, under proviso to Section 73 (1) of
the Finance Act, 1994;

(iv) [ appropriate an amount of Rs.19,00,736/- (Rupees Nineteen Lakh
Seven Hundred Thirty Six Only) paid towards service tax demanded at SI
No (i), (i) and (iii) above;

{(vj I confirm the demand of Interest as applicable on the amounts
demanded at SI.No. (i), (ii) and (iii) above under Section 75 of the Finance

Act, 1994,
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(vi) 1 impose a penalty of Rs.62,17,785/- (Rupces Sixty Two Lakh
Seventeen Thousand Seven Hundred Eighty Five Only) equivalent to the
tax demanded at Sl. No. (i), (i) and (iiij above under Section 78 of the

Finance Act, 1994 for contraventions cited supra;

(vii) [ impose a penalty of Rs.10,000/- (Rupees Ten Thousand Only)
under Section 77(2) of the Finance Act, 1994 for delayed Registration.

(B) Show Cause Notice C. No. V/24/15/03/2018-Adjn dated
16.04.2018 issued by Assistant Commissioner, Secunderabad Division,

Secunderabad GST Division:

(a) I confirm the demand of Rs.14,48,436/- (Rupees Fourteen Lakh
Forty Eight Thousand Four Hundred Thirty Six Only) (including cesses)
being the service tax payable towards ‘Works Contract Services’ during the
period from April, 2015 to June, 2017 from them, in terms of Section 73(1)
of the Finance Act, 1994;

(b) I confirm the demand of Interest as applicable on the amount

demanded at SI. No. (a) above under Section 75 of the Finance Act, 1994;

(c) I impose a penalty of Rs.1,44,844/- (Rupees One Lakh Forty Four
Thousand Eight Hundred Forty Four Only) being ten percent of the tax
demanded at Sl. No.(a) above under Section 76 of the Finance Act, 1994 for

contravention of Rules and Provisions of the Finance Act, 1994;

(d} 1 impose a penalty of Rs.10,000/- (Rupees Ten Thousand Only)
under Section 77 of the Finance Act, 1994.
=55 1qee] |
22/"{/5

(B. VIJAY)
ADDITIONALCOMMISSIONER

To

M/s Kadakia & Modi Housing,

5-4-187/3 & 4, 274 Floor,

Sohan Mansion, M.G. Road,

Secunderabad- 500003. (Through Range Officer)
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Copy submitted to the Commissioner of Central Tax & Central Excise,
Secunderabad Commissionerate, Hyderabad.
(Kind Attn.: Superintendent, Review)

Copy to:
1. The Assistant Commissioner of Central Tax, Secunderabad GST
Division, Secunderabad Commissionerate, Hyderabad, with a direction to

ensure the serving of this OIO to the assessee.

2. The Assistant Commissioner of Central Tax, (Arrears), Hars. Office,
Secunderabad Commissionerate.
3. The Superintendent of Central Tax, Ramgopalpet II Range, Secunderabad

GST Division, with a direction to serve the order on the assessee and
forward the dated acknowledgement obtained from them to this office

4, Master Copy / Spare Copy.
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ANNEUXRE- I

Hiregange & Associates

Chartered Accountants

14.06.2018

To

The Deputy/Assistant Commissioner of Central Tax,
Secunderabad GST Division,

Secunderabad GST Commissionerate,

Salike Senate, D, No. 2-4-416 & 417,

Ramgopalpet, MG Road,

Secunderabad- 500 003,

Dear Sir,

Sub: Proceedings under SCN C. No. V/24/15/03/2018-Adjn dated
16.04.2018 issued to M/s. Kadakia & Modi Housing, #5-4-187/3 & 4, 1I
Floor, Scham Mansion, MG Road, Secunderabad- 500 003

We have been authorized to reply and represent M/s. Kadakia & Modi
Housing. We are herewith to submit the Reply to SCN, Authorization letter
and other annexure etc.

Kindly note that there is a change_in our address of the office premises

From To

“Basheer Villa”, 4th Floor, West Block, Anushka

House No.8-2-268/1/16/B, II Floor, | Pride, Opp. Ratnadeep

Sriniketan Colony, Road No.3, Supermarket,

Banjara Hills, Hyderabad — 500034 | Road Number 12, Banjara Hills,
| Iandline: 040-0062934/23606181 Hyderabad, Telangana 500034

Frnce we request you to male future correspondence to the above
meirtioned new address

oA~
LR S CT O e

Kindly acknowledge the receipt of the above.

‘;‘ -x:\\/:'._.-_;_—\';‘;a‘s‘bi“j“]""'/‘ P > o

Thanking You, W SN AR

; 7 4 ..1 P \\ y
Yours faithfully, Vo4 i ARATEY
For Hiregange & Associates [ [ AR
A3 1R i 2nte l : 1 J

Chartered Accountanis:

P, <oy /[ Chartered {7 ! \ANEGNLL. Ng,{ e /
N 2\ Accountmniaf 2 | \? N2\ '
Venkata Prasad 7 /4 N
e C1Yion v N4 [ u':'.l ."“T"'” . 4
Hepd "~*~--“"~PH‘§RH‘ér 20 . ‘ e 7 . o .
#1010, 2nd Floor (Above Corporation Bank) 26th Main, 411 - 1 ' Block, Jayanagar, Bangalore-511: 041 Tele. +91 80 4121 7/t Pelefas. 120 26850000 / 05 B-mail: rajesh@hiregange.com :

Hyanel Gifices

HMyderabad "Basheer Villa*, Houss No.8-2-268/1/16/B, 1l Floor, Sriniketan Colony, Road No.3, Banjara Hills, Hyderabad-500 034  Tele: +91 040 4006 2934, 2360 6181 E-mail: sudhir@hiregange.com
Visakhapatuiun Flat No. 101, D.No. 9-19-18, Sai St Kesav Vihar, Behind Gothi Sons Show rootn, CBM Cainpound, Visakhapaluam-530 003 Tele. +91 891 600 9235 Email: anil@hiregange.com
NCR - Gurgron 509, Vipul Trede Centre, Scctor 48, Sohna Road, Gurgaon, Haraysna-122 009 Tele:+91 85109 50400 Email: sshish@hiregange.com

Mumbal 409, Tilix, Opp. Asian Paints, LBS Murg, Blundup (West), Mumbai<400078,  Tele. +91 22 2595 3544,22 2595 5533 Mobile: 491 98673 07715 Email: vasant,bhat@hiregange.com,

Website : www.hiregange.com
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BEFORE THE DEPUTY/ASSISTANT COMMISSIONER OF CENTRAL TAX

AND CUSTOMS, SECUNDERABAD GST DIVISION & SECUNDERABAD

COMMISSIONERATE, SALIKE SENATE, D. NO. 2-4-416 & 417,

RAMGOPALPET, MG ROAD, SECUNDERABAD-500003

Sub: Proceedings under C. No. V/24/15/03/2018-Adjn dated
16.04.2018 issued to M/s Kadakia& Modi Housing, #5-4-187/3 & 4, II
Floor, Soham Mansion, MG Road, Secunderabad - 500003

FACTS OF THE CASE:

A. M/s.Kadakia& Modi Housing (héreinafter referred as ‘Noticee’) inter alia
engaged in sale of residential villas on their own land under the name &
style of ‘Bloomdale’. They are registered with department vide STC No.
AAHFK8714ASDO001 w.e.f. 25.04.2010

B. In many cases, sale deed is executed for the entire sale consideration.

However in some cases, Sale deed is being executed for the semi-

finished construction along with an agreement of construction. Sale

deed is registered and appropriate ‘Stamp Duty’ has been discharged on
the same.
C. Noticee collects amounts from their customers towards:
i. Sale deed for sale of semi-finished villa along with land;
ii. Construction agreement (inciudes for ‘common
amenities/ facilities’);
iii. Other taxable receipts (additions/alternations works)
iv. Other non-taxable receipts (Corpus fund, electricity deposit, water
deposit & service tax);
v. Taxes/duties (VAT, stamp duty, service tax etc.,);
D. SCN vide O.R.No. 99/20 16-Adjn. (ST) (Commur)dated 22.04.2016was

served for the period October 2010 to March 2015, The demands

L9
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proposed in the above SCN was set aside by the Hon’ble Commissioner

(Appeals) vide Order-In-Appeal: HYD-SVTAX-000-AP2-0210-17-18-ST

(copy enclosed as annexure 7). The revenue

dated 14.09,2017

department filed the appeal before Hon'ble CESTAT, Hyderabad vide
Appeal No. ST/30115/2018-ST [DB].

The detailed working of the receipts and the attribution of the said
receipts was already provided to the Department authorities, identified

receipt wise and flat wise. The summary of the same is provided

. Accordirgly,

hereunder:
'Descgtion i Recezpts _Non taxable Taxable |
Amount received towards sale | 16,505,950 16,505,950 0 i
deed - e .
Amount received towards 4,887,647 4,887,647
_agreement of construction I N
Amount received towards other 28,822 6] 28,822 |
| taxable receipts . - e — N !
Amount received towards other 3,749,346 3,749,346 0 ]
non-taxable receipts - - R _5
lAmount received towards VAT, 1,190,570 1,190,570 0
‘Registration charges, etc —— ) - _J
[Total 126,362,335 | 21,445,866 | 4,916,469 |

(Statement showing receipts towards various flats is enclosed as

Annexure;@___)

the value of taxable services constituted 40% of

Rs.49,16,469 i.e. Rs.19,66,588/- and the service tax thereon @

12.36%/14%/14.5%/15% constituted Rs.2,87,934/-. It was also

the actual of service tax amounted to

that payment

explained

Rs.2,05,803.

Noticee received present SCN vide C.No. V/24/15/03/2018-Adjn dated

16.04.2016 as to why - v ow
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if.

iii.

iv.

An amount of Rs.14,48,436/- should not be demanded as per
Para-4 above towards “Works Contract Service” rendered by them
during April, 2015 to June, 2017 in terms of Section 73(1) of the
Finance Act, 1994; on the grounds discussed supra; and

Interest should not be demand at (i) above under Section 75 of the
Finance Act, 1994; and

Penalty should not be imposed on them under Section 76 of the
Finance Act, 1994 for the contravention of Rules and Provisions of
the Finance Act, 1994 and

Penalty should not be imposed on them under Section 77 of the

Finance Act, 1994
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Submissions:

1. Noticee submits that undoubtedly they are discharging service tax on
construction agreements thereby paying service tax on activity as
proposed by impugned SCN (Para 2 of the SCN). SCN included the value
of sale deeds only at the time of quantifying the demand, As seen from the
aperative part of SCN, it is clear that it is only sole allegation of SCN (Para
2) that construction agreements are subject to service tax under the
category of “works contract”, no allegation has been raised to demand

service tax on the sale deed value.

2. As stated in the background facts, the Noticee started paying service tax
“on “the~value “of “construction agreements” from July 2012 onwards.
Thereafter, the said taxes have been regularly paid. On a perusal of the
SCN, it is evident that the issue in the current SCNs is therefore limited to

the aspect. of quantification of demand.

3. Noticee submitted detailed statements showing the breakup of the
receipts into receipts towards “sale deeds”, receipts towards “construction
agreements”, receipts towards other taxable receipts and receipts towards
other nén-taxable receipts was provided (Copy of statement enclosed as
Annexurejj_). Further, the details of amounts received towards taxable

and non-taxable receipts flat-wise is given as Annexure l}#

4. However, on going through the SCN, it can also be observed that though

the allegation is to ciemm_n.-,%!-,';;.-.=r_~_..;i\u- tax on construction agreements, the
2y WA



quantification is based on gross amounts mentioned above for all the

activities including amounts received towards the “sale deeds”.

5. It is therefore apparent that the SCN represents an error in
quantification of the demand. It may be noted that the Noticee have
regularly and diligently discharged Service Tax on the value of
“construction agreements” after June 2012 onwards. The above is

explained through a comparative chart provided bclow:

Particulars As per | As per SCN
B - _| Noticee -
Gross Receipts 126,362,335| 26,362,335
_Less Deduc‘uo_}E - =y ' ]
Sale Deed Value 16,505,950 | ) 0
VAT, Registration charges stamp duty 4,939 ¢ ,916 | 1,190,570
__and other non taxable receipts ) |
Taxable amount - - 4,916,469 25,171,765 |
_Abatement « 40% | 1,966,588 | 10,068,706 |
Service ’I'ax as applica able I 287,934 | 1,448,436 |
Actually Paid | 287,934| 0
r— Balancc. Demand R 0| 1,448,436

6. The Noticee submit that once the apparent error in calculation is taken
to its logical conclusion, the entire demand fails and therefore there is no

cause of any grievance by the department on this ground.

7. Since the impugned SCN agree on the principle that service tax cannot
be demanded on the value attributable to sale deeds, the Noticee is not
making detailed grounds on the legal merits of the said claim and would
like to submit the following broad lines of arguments:

a.ln many cases, the “sale deed” is entered into after the completion of
the building and therefore the demand cannot be justified under the

said entries. A MO
f an
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b.Till the stage of entering into a “sale deed”, the transaction is
essentially one of sale of immovable property and therefore excluded
from the purview of Service Tax.

¢.In any case, the deeming fiction for construction services prior to
completion cannot be classified under works contract services since
doing the same would render Section 66E(b) of Finance Act, 1994 &
Notification 26 /2012 ST dated 20.06.2012 redundant.

d.If at all a view is taken that the value of “sale deed” is liable to service
tax, the beneﬁt. of the above notification should be granted after

reclassification of the service.

8. Further, the Ld. Commissioner (Appeals) vide Order-In-Appeal: HYD-
SVTAX-000-AP2-0210-17-18-ST dated 14.09.2017 agreed on the principle
thal sale deed value need not be includible in the taxable value while

paying service tax. hence, the service tax demand on the same does not

9. The Appelilants also reserve their right to make additional arguments as
felt necessary on this aspect of service tax on value of “sale deeds” if it is
ultimately held that this aspect could be taken up without an allegation in

the SCN.

10. Similar to the claim for exclusion of sale deed value, the value
attributable to stamp duty, electricity etc., need to be reduced. It is
submitted that once the above deductions are allowed, the demand would

be reduced to NIL 0 I\O, %

/ b, \ (r) ! (‘“C'w%c
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11

12,

13.

14,

. Noticee submits that as brought in background facts, an amount of Rs.

287,934 /- has already paid towards service tax on the amounts received
towards construction agreements. Noticee humbly request Ld.

Adjudicating authority to consider the same while passing the order.

Noticee humbly request the adjudicating authority to exclude the value

of land from determination of service tax liability.

As the Noticee has not collected service tax from the buyer, the benefit of

cum-tax u/s. 67(2) of Finance Act, 1994 requires to be given.

Without prejudice to the foregoing, noticee submits that when service
tax itself is not payable, the question of interest does not arise. Noticee
further submits that it is a natural corollary that when the principal is
not payable there can be no question of paying any interest as held by
the Supreme Court in Prathiba Processors Vs. UOIL, 1996 (88) ELT 12
(SC). Similarly, the penalty also cannot be imposed in absence of the any

short payment as alleged in the SCN.

. Without prejudice to the foregoing, Noticee submits that penalty is
proposed under sectionn 77. However, the subject show cause notice has
not provided any reasons as to why how penalty is applicable under
section 77 of the Finance Act, 1994. Further, the Noticee is already
registered under service tax under works contract service and filing
returns regularly to the department. Accordingly, penal provisions
mentioned under section 77 is not applicable for the present case. As the
subject show cause notice has not considered these essential aspects,

770 MOGR
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the proposition of levying penalty under scction 77 is not sustainable

and requires to be dropped.

16. Noticee craves leave to alter, add to and/or amend the aforesaid

grounds.

17. Noticee wishes to be heard in person before passing any order in this

——

(/"‘ /\/\\“ p \yi, :

Authefized Representati

For .ly,lls adakiads Pjidj Housing




BEFORE THE ASSISTANT COMMISSIONER OF CENTRAL TAX, SECUNDERABAD
GST DIVISION, SECUNDERABAD GST COMMISSIONERATE, SALIKE SENATE, D,
NO. 2-4-416 & 417, RAMGOPALPET, MG ROAD, SECUNDERABAD-500 003

Sub: Proccedings under C. No. V/724/15/03/2018-Adjn dated 16.04.2018 issued to M/s Kadakia
& Modi Housing, #5-4-187/3 & 4, 11 Floor, Soham Mansion, MG Road, Sccunderabad-
500003

I, Soham Modi, partner of M/s Kadakia & Modi Housing, 5-4-187/3 & 4, 1l Floor, Soham Mansion,
MG Road, Secunderabad-500003 hereby authorizes and appoint Hiregange & Associates,
Chartered Accountants, Hyderabad or their partners and qualified staff who are authorised to act as
authorised representative under the relevant provisions of the law, to do all or any of the following
acts: -

a. To act, appear and plead in the above noted proceedings before the above authorities or any
other authorities before whom the same may be posted ot heard and to file and take back
documents.

b. To sign, file verify and present pleadings, applications, appeals, cross-objections, revision,
restoration, withdrawal and compromise applications, replies, objections and affidavits etc.,
as may be deemed necessary or proper in the above proceedings from time to time.

c¢. To Sub-delegate all or any of the aforesaid powers to any other representative and I/We do
hereby agree to ratify and confirm acts done by our above authorised representative or his
substitute in the matter as my/our own acts, as if done by me/us for all intents and purposes.

This authorization will remain in force till it is duly revoked by ni¢/us. . /” : E)f- 5
R A

A

j -./Sf«;;mtu re

I the undersigned partner of M/s Hiregange& Associates, ( ]'1::1:_1_‘&;1-'({ A¢éhuntants, do hereby declare
that the said M/s Hiregange& Associates is a registered firm of Chartered Accountants and all its
partners are Chartered Accountants holding certificate of practice and duly qualified to represent in
above proceedings under Section 35Q of the Central Excises Act, 1944. | accept the above said
appointment on behalf of M/s Hiregange& Associates. The firm will represent through any one or
more of its partners or Staff members who are qualified to represent before the above authorities.
Dated: 1206.2018

% SEC'BAD

L
¢
1o 4a ,fj.';‘J. f

Executed this on j;lb'ay of June 2018 at Secunderabad

Address for service: For Hiregange & Associates
Hiregange & Associates, - Chartered Accountants
Chartered Accountants, ;
4th Floor, West Blocl, atared \ 2.
Srida Anushka Pride, O AD )2
Opp. Ratnadeep Supermarket, s / /A
Road Number 12, Banjara Hills, Verkata Prasad B 187
Hyderabad 500 034 Partuer (M. No. 236338)

I Partner/employee/associate of M/s Hiregange & Associates duly qualified to represent in above
proceedings in terms of the relevant law, also accept the above said authorization and appointment,

| StNo, | Name | Qualification [ Mem./Roll No. | Signature |
r | |
|01 [ Sudnirvs CA i 219109 | |
-~ — ————"" = S P — gl
i | I
02 | Lakshman Kumar K ! CA ’ 241726

Chartered
' [Lopau ntents



ANNEXURE: Il

d=fla oY, il Jang Yow vd Va1 By YT BT HrATay
OFFILLOI" THE COMMISSIONER OF CENTRAL TAX, CENTRAL EXCISE & SERVICE TAX
gaETed, sheudt wav uer ft w3y
SECUNDERABAD COMMISSIONIERATIS
GST BHAWAN, L.B.STADIUM ROAD

3

BASHEERBAGH, HYDERABAD - 500 004.
email: a.dm:lu ation3@gmail.com

O.R.No: 39/2021-22-Sec-Adjn-ADC(ST) ~ Date:10.01.2024

RECORD OF PERSONAL HEARING

Name of the Assessce : M/s Kadakia 8& Modi Constructions

Represented by

Signature
S — j j\h& e (\ A -"wﬂ\ “Qg\f ‘?/f‘/é"t?-ﬂ-) TRENNEY Mﬂ-ﬁ. .
- A i o v
\ CL,LLU&Q 0% C.JJ F p,_../g 0S8 G I mc Wi # L{ [ L }'\ng&g.{.{.-{_{' f}/“j -:-.1_..{.{
) _ oy ),
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ADDITIONAL COMMISSIONER
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Ao So Cai BYEH SURTHIA® IR @1 wrft»m
OFFICE OF THE DEPUTY/ASSISTANT COMMISSIONER OF C ENTRAL TAX AND CUSTOMS
Riretrarg wiergarn Qar o Hed & Ridguarg wia gay a1 @y srgamad
SECUNDERABAD GST DIVISION & SECUNDERABAD COMMISSIONERATE
aar et divter, 1. 2 -4- 416 & 417, Inpiureade, g off s Ridgumg soooos
ADD: “SALIKE SENATE”, I No, 2-4-416 & 417, RAMGOPALPET, MG ROAD, SECUNDERABAD 500003
Contact No. 7901243130 o email- cgst.secdiviwgov.in

C.NO. V/24/15/03/2018-Adjn Date: 16,04.2018
SHOW CAUSE NOTICE

(Notice under Section 73{1A) of the Finance Act, 1994)

Sub: Service Tax — M/s Kadakia & Modi Housing, Hyderabad — Non-Pityment of Service Tax during the

period Apnl 2015 to June 2017- Issue of Show Cause Notice — Regarding,
kAL KRK

M/s Kadakia & Modi Housing, 5-4-187/3& 4, 2™ Floor, soham Mansion, M.G. Road,
Secunderabad - 500 003 (hereinafter referred to as ‘M/ s, KMH’ or “the Assessee” for short)
have registered themselves with the service tax Department vide Registration No.
AAHFK8714ASD 001, for payment of service Tax Under the categories of “Works contract

service” and “construction of Residential complex service”,

2. As seen from the records, the assessee entered into 1) Sale deed for sale of undivided
portion of land together with semi-finished portion of the flat and 2) Agreemen‘t for construction,
with their customers. On execution of the sale deed the right in a property got transferred to the
customer, hence the construction service rendered by the assessee thereafter to their customers
under agreement of construction are taxable under service tax as there exists service provider
and receiver relationship betwsen them. As transfer of property in goods in éxecution of the said
construction agreements is Involved, it appears that the services rendered by them after
execution of sale deed agalnst agreements of construction to each of their customers to whc;m

the land was already sold are taxable services under “Warks Contract Service”.

3. Accordingly, the following Sow Cause Notice had been issued to the Assesse:
SLNO | SCNORNO. &date " [Period | Amount of Service | OIO -
. Tax demanded (Rs.) J NO. Date
1 OR.N0.99/2016-Adjn (ST) | 10/2010 | 62,17,785/- 48/2016-ST
(Commr) dated 22.04.2016 | to Dt.30.12.2016
03/2015 (Confirmed)

4. As per the information furnished by the Assesse vide their letter dated 15.02,2018 received
by the jurisdictional Range Superintendent on 16.02.2018, it is seen that “the Assessee” have
rendered taxable services under the category of “Works Contract Services” during the period
April, 2015 to June, 2017. The Assessee had rendered services for a taxable value of Rs,
2,63,62,335/-(Rupees Two Crores Sixty Three Lakhs Sixty Two Thousand Three hundred and
Thirty Five only). After deduction of VAT of Rs. 11,90,570/- the taxable value works out to Rs.
2,51,71,765/-{Rupees Two Crores Fifty One Lakhs Seventy One Thousand Seven hundred and

11Paagn C.No.V/24a/74i5/02/2n18 -Adin

A

ANNEXURE- IV

78



Sixty five only) on which service tax (including Cesses) works out to Rs. 14,48,436/- for services
rendered during the said period, as detailed in the Annexure enclosed to this notice.

5. Vide Finance Act, 2012, sub section {1A) was inserted in Section 73 which read as under:

SECTION 73(1A) — Notwithstanding anything contained In sub-section (1), the Central Excise
Officer may serve, subsequent to any notice or notices served under that sub —section, a
statement, containing the details of service tax not levied or paid or short levied or short paid or
erroneously refunded for the subsequent period, on the person chargeable to service tax, then,
service of such statement shall be deemed to be service of notice on such person, subject to the
condition that the grounds relied upon for the subsequent period are same as are mentioned in

the earlier notices.

6. The section 65B, 66B, 66D as inserted in the Finance Act, 1994 by the Finance Act, 2012
w. e. f. 01.07.2012 are reproduced helow:

6.1. Section 65 B (34): “negative list” means the services which are listed in section 66D;

6.2. SECTION 65B (44): “service” means any activity carried out by person for another for
consideration, and includes ¢ declared service, but shall not Include — {a) an activity which
constitutes merely,- (i) a transfer of title in goods or inmovable property, by way of Sale, gift or
in any other manner; or{ii} a transaction in money or actionable claim; (b) a provision of service
by an employee to the employer in the course of or in relation to his employment; (c) fees taken

LFEC 2

in any Court or tribunal established under any law for the time being in force.

6.3, Section 65B (51): “taxable service” means any servite on which service tu s leviable under section
660;

6.4. SECTIONGEB.- There shall be levied a tax (hereinafter referred to as the service tax) at the
rate of Fourteen per cent on the value of all services, other than those services specified in the
negative list, provided or agreed to be provided in the taxable territory by one person another
apd collecied in such mumer as may be prescribed.

6.5. SECTION 66D: Contains the negative list of services. It appears that services provided by the
assessee are not covered under any of the services listed therein.

6.6, SECTION 66E: Contains declared service and work contract is covered under 66E(h) of the
Finance Act, 1994.

6.7, SECTION 68. Payment of service tax. — (1) Every person providing taxable service to any person shall
pay service tax ot the rate specified in section [ 668] In such monner and within such period as may be

‘prescribed.

6.5. Further, Notification No.25/2012-ST, dated 20.06.2012, as amended specified services
which were exempt fram payment of Service Tax. It appears that services provided by the
Assessee are not covered under any of the services listed therein.

7. The grounds as expiained in the Saw Cause cum demand notice issued above are also
applicable to the present case; the legal position in so far as ‘Works Contract Service’ is
concerned, the said service and its taxability as defined under Sub —clause{zzzza)} of Clause 105
of Section 65 of the Finance Act,1994 as existed before 01.07.2012 stands now coverad by 658
(54) whereby the sald Service being declared service under Section 66E(h) of Finance Act, 1994
and for not being in the Negative List prescribed under 66D, continues to be a taxable service.
But for the said changes in legal provision, the status of Service and the corresponding tax liability
remained same. Hence, this statement of demand / show because notice is issued in terms of
Section 73(1A) of the Finance Act, 1994 for the period April, 2015 to June, 2017,

8. In view of the above, M/s. Kadakia & Modi Housing, Hyderabad are hereby required to
show cause to the Assistant Cornimissioner of Ceniral Tax & Central Exclse, Office of the
Assistant Commissioner of Central Tax, Secunderabad GST Division, Secunderabad GST

2{Page CoNo N/28715/0372018-Ad]n
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Commissionerate, Door No, 2-4-416 & 417, 1%t Floor, Salike Senate, M. G Road, Ramgopalpet,
Hyderabad, within 30(thirty) days of receipt of this notice as to why: -

). an amaunt of Rs, 14,48,436/- (Rupees Fourteen Lakh Forty Eight Thousand Four
hundred and Thirty Six only) (including Cesses) should not be demanded as per Para-4 above
towards “Works Contract Service “rendered by them during April, 2015 to June,2017, in terms of
Section 73 (1) of the Finance Act, 1994; on the grounds discussed supra; and

ii). Interest should not be demand at (i) above, under Section 75 of the finance Act, 1994;

and

iii) Penalty should not be imposed on them under Section 76 of the Finance Act, 1994, for
the contravention of Rules and Provisions of the Finance Act, 1994; and

iv). Penalty should not be imposed on them under Section 77 of the Finance Act, 1994,

9. M/s Kadakia & Modi Constructions, are required to Produce all the evidence upon which
they intend to rely In their defense while showing cause. They are also required to indicate in
their written reply whether they wish to be heard in person before the case is adjudicated.

10, If no cause is shown against the action proposed to be taken withih the stipulated time
and if the noticee does not appear for the personal hearing on the appointed day, then it wilt be
presumed that they do not have anything to state in their defense and the case will be decided
on merits on the basis of evidence available on records.

11. This Notice is issued without prejudice to any other action that has been or may be taken
against the noticee / others under this Act or under any other law for the time being in force in

india.

12. The provisions of the Finance Act, 1994 as discussed above are validated under the provisions
of Section 174 of the Central Goods and Services Tax Act, 2017.

13. Reifance for issue of this Notice Is placed on the following;

(i} Assessees letter dated 15.02.2018 received by the Jurisdictional Range Superintendent
on 16.02.2018, in which Service Tax consolidated statement is provided.

(ii) ST3 Returns for the period 2015-16, 2016-17 and 2017-18 {up to June, 2017)

!__ i L < |
Place: Secunderabad % Y. --?"- e
Date: 16.04.2018 | (& TTUTE ITA/K Gopala Rao)
R EE T/ Assistant Commissioner
Rireh GTdIg HUET /Secunderabad Division
To
Ki/s. Kadakia & Modi Housing,
\/ Address; 5-4-187/3 & 4, 2™ Flgor,
Soham Mansion, M.G. Road,
Secunderabad- 500 003,

Copy to:
1. The Superintendent of Central Tax, Central Excise and Service Tax, Ramgopalpet Range-tl,
Secunderahad GST Division, Secunderabad Commissionerate, with a direction to serve the Notice
on the assessee and submit dated Acknowledgment 1o this office.

3[{Page C.No.V/24/15/03/2018-Adjn
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ANNEXURE TO THE SHOW CAUSE NOTICE C.No. V/24/15/03/2018 -Ad)n
* DATED: 16.04.2018— M/S KADAKIA & MODI HOUSING: -
B |  Before Occumm!_(:ertlﬁcate is obt_ainggl_ - —] Tatal (Rs) _ _':
2015-16 2016-17 2017-18 (Up
to June,

= pu, . [ . ) N
Gross Receipts | 16250938 | 10111397 |0 | 26362335
Construction 2579647 2308000 0 4887647 -
Agreement value | e

Gross Sale Deed | 9586000 6919950 0 16505950
Valug ,— ——— - -
Less: VAT & | 556230 634340 1o 1190570
Repistration - R e LS S -
Net  Taxable | 15694708 9477057 0 25171765
Value (Net of |
VATY [ —
| TaxRate 2%000(::4944% 990907@5 8% |0 |118037 |
——— 9063465@5 60% | 848615005.00% oo%lu 13013 1013363 |

5466143@5.80% | O 0 317036

Service  Tax | 881794 566642 0 1448436 |
Payable - B | S - -

&1



sfre @ : Appeal No. 118/2017 (STC)ST

I (3A-11) TR, T Sl 3eUG Yook BT Drierd
OFFICE OF THE COMMISSIONER (APPEALS-II), GST & CENTRAL EXCISE
7 &t sifod, Shewdr sae, o & 39w Us
7" FLOOR, GST BHAVAN, L B STADIUM ROAD
TR AT, FeXaE, AHIAT TsI-500004 :: BASHEER BAGH, HYDERABAD, TS-500004
LEPHOME: D40-23; 0/ mail: commrappl-s nic.in Fax No.040-23237873

ardfter & : Appeal No: 118 /2017 (STC) ST
3rfieT TRV & : ORDER-IN-APPEAL NO: HYD-SVTAX-000-AP2-0210-17-18-ST DATED 14.09.2017

T A T AR ot AL, vaE A, T (-1, feTER
Passed by : Sri. B.V.V.T PRASAD NAIK, COMMISSIONER (APPEALS-I) HYDERABAD

UEAEsl PREAMBLE

1 e e A STRY fome v @ 3w wrfew S ey 3w 3 e g it e 3 < el )
This copy is granted free of cost for the private use of the person to whom it is issued.

2(a) ol Praffch @ o @ srena A @ 3 B afufem, 1994 i aro 86 F iwie e, IR Tow T FaE
v sxfrarer, At s, o o, Revras Hgt Wt ol o wiet A g (i % i), deatas, teuam,
ATTAT-500004 % TR Tefre AT R T €
Any assessee aggrieved by this order may file an appeal under Section 86 of the Finance Act, 1994 to the Customs,
Excise & Service Tax Appellate Tribunal, R 1 Bench, 1st Floor, HMWSSB Building (Rear Portion),
Khairatabad, Hyderabad, TS-500004,

2(b) I AR e AW, 1944 Y 910 35 TF F G (jii) F 37TER, R 85 Hr 3907 (5) F wefify s fofr &
foreg, ardfter 3 fore, ardveranat ant footer am forer armer 3 foreg, swever oy w2 Sk rgon 3 forg o6 =, @ Ay o gt
F AT AR 4 RiTRa @, 71 < 1, et Y < Rl &, @ wfr s w5 g e S wme A, ©h T, 1994
Y O 83 3 T & st Y ane 35 O R

As per clause (iii) of Seclion 35F of the CEA, 1944, the appeal against the decision or order referred to in sub-

section (5) of section BS, the appellant has to deposit ten per cent of the tax, in case where tax or tax and penalty are
in dispute, or penalty, where such penalty is in dispute, in pursuance of the decision or order appealed against:
Section 35F of the Act is applicable to service tax case by virtue of Section 83 of FA,1994.

3, IT G (1) [41 39 GRT (2) 41 I9 URT (20)] F i v e forg smer % freg srdter i ST 81 39 amwm F
feriieey g W <60Y ) e @ i W 3 i (e ST A ARIHT <hi W) e, S o W &, ar R
S TRy
Every appeal under sub-section(1) [or sub-section(2) or sub-section(2A})] of Section 86 of FA,1994 shall be filed
within three morniths of the date on which the order sought to be appealed against was received by the assessce, the
{Committee of the Commissioners], as the case may be,

a, ¥ 2 ¥ sftfas sde <& & 5/ w@ & 7 Mot A = il § fg o $ g ardia fen St 8 9w aRa F
Fruffcdt 3 o v K ot A i wER ¥ ol R s aswar 1 Rrr st % fawg st frm s = & ok
37 et 3 foe feafRaa et ot o 5@ SR A =R st e 81 TR (Rt & o et si e =g
The appeal, as referred to in Para 2 above, should be filed in S.T.5/S.T.-7 proforma in quadruplicate; within three
months from the date on which the order sought to be app against was icated to the party preferring
the appeal and should be accompanied by four copies each (of which one should be a certified copy), of the order
appealed against and the Order-in-Original which gave risc to the appeal.

5. ardfier 3 fegmren % it e 3 wer iR % qe i STt e Rua & et % feelt off afrae 3 v &
TR F36 T e i g Her @ R 2 sifirfvm i arg 86 3% ofwia BifEE Yoo % e = sm of der
B R ¥ e P faa &

The appeal should also be accompanied by a crossed bank draft drawn in favour of the Assistant Registrar of the

Tod

Tribunal, drawn on a branch of any nominated public sector bank at the place where the Tribunal is situated,
evidencing payment of fee prescribed in Section 86 of the Act. The fees payable are as under:-

OIA # 210/17-18 dated 14.09.2017 Page 1 of 10

ANNEXURE-V




e @ : Appeal No. 118/2017 (STC)ST

mﬁumﬁﬁaﬁaﬂaﬁmﬁwwﬁﬁuﬁnwﬂmwaﬁrmwﬁwﬁﬁﬁaww
SRR T T T EE TS Wi e A7 96d A Y, ¥ T S
(a) where the amount of service tax and interest demanded and penalty levied by any Central Excise
Officer in the case to which the appeal relates is five lakh rupees or less, one thousand rupees;
ey vy w4 s waeTe s e et i s oy e i e Pl o S se e
SR T AR T e SR i e i sifire, s e e e e, @ A, T i
() whiere the amount of scrviee tax ond interoat demanded and penalty levied by any Central Excise
Officer in the case to which the appeal relates is more than five lakh rupees but not exceeding titty lakh
rupees, five thousand rupees;
cmy P AR 2 orie Yafu 8 I8 e F AEw an dar a ofi s qun el s S IR e
ST T T T g, Tl e e & s S, T T
(c) where the amount of service tax and interest demanded and penalty levied by any Central Excise
Officer in the case to which the appeal relates is more than fifty Jakh rupees, ten thousand rupees:
s() ot awT 86 R 3T Ui (4) % Haka arg T FA Ryt 3 1o % w3 o e A
No fee is payable in respect of the Memorandum of Cross Objections refeired to in Sub-Section (4) of Section 86

ibid.

6. ity W%WW o e @YY STTATAYA ¥ @r: Every application made before (he Appellate Tribunal:
() B w3 o, e e e 3 Forg el e e sr 6 R AT A 3T
(a) in an appeal for grant of stay or for rectification of mistake or for any uther purpuse, o1
gy it st at 27T B O RT3 (0, i it ol ) 251 e 6 et
{b) for restoration of an appeal or an application, shall be pariied by a fee of flve hundred tupees.
6() T U st AT G ST RN T ST 3 A 3 A Y < 7 &
No foe is payable in case of an application filed by € i this sub-section.
7 Sty Ry SR, 1944, ST S S YR P, 2002 T AT e, e S Y 3 § A
ardretrr Rt (4Bhany Paiach, 1982 3 vl wed i s e Wt o iR T Y st Y an s
TeRfiFa fera S 81

Attention s invitcd (o the provisions governing these and other 1elaied matters, contained in the Central Fxcise Act,

1944 and Control Exoice Pules, 2002 and the Customs, Excive anid Service Tax Appellate Tribunal (Proccdure)
Rules, 1982,

This appeal is filed by M/s Kadakia & Modi Housing, No.5-4-187/3 & 4, Second Floor,
Soham Mansion, MG Road, Secunderabad, TS-500003 (hereinafter referred to as the
"appellant’), against the Order-in-Original No0.048/2016-ST dated 30.12.2016 in OR
No.44/2016-Hyd-I.Adjn{ST) (hereinafter referred to as the “Impugned order’), passed by the
Joint Commissioner of Customs, Central Excisc & Service Tax, {(erstwhile) Hyderabad-|
Commissionerate, Kendriya Shulk Bhavan, LB Stadium Road, Basheerbagh, Hyderabad, TS-
500004, presently faling under the jurisdiction of Secunderabad GST Commissionerate
(hereinafter referred to as the "respondent / adjudicating / lower authority”).

2. The brief facts of the case are that the appellant is engaged in constructing independent
villas and holds registration_for_rendering services of Construction of Residential Complex
(CRO) and Works CofaarTATS)cadtuiges; with STC No.AAHFKB714ASD001. Based on
intelligence that the &g y }l’was

¥ ]z
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arfers: Appeal No. 118/2017 (STC)ST

signatory of the appellant firm was summoned by officers and statements were recorded on
16.11.2015 and 01.02.2016, wherein he deposed inter alia that the sale deed is executed for
land value and construction agreement is made separately; that they discharge tax under WCS
on the amount agreed to in the construction contract; that there was flux in the legality of the
levy, leading to possible short-payments which they are willing to discharge. The service was
classified under CRC until Sep 2011 and then amended to WCS; and tax was discharged under
WCS with effect from Oct 2011. However, no tax was discharged for the period Oct 2010-Mar
2011 and no ST3 was filed, although the returns for the period post Apr 2011 were filed.
Examination of the agreements showed that the appeliant was collecting the consideration as
an aggregate of three elements, viz. (i) sale of land; (i) Development charges of land for Jaying
drains, pipelines, roads etc.; and (jii) cost of construction, including amenities and utilities (water
/ electricity connections). It was observed that element (i) did not form part of value covered by
construction agreement either fully or partially; and that the activity per se merited classification
as “site formation / clearance” service up to 30.06.2012 under Sec 65(97a) read with Sec
65(105)(zzza); and under Sections 65B(44) and 65B(51) of the Finance Act 1994 post
01.07.2012, It was also viewed that for the (material) period Oct 2010-Sep 2011, the
construction activity itseif was rightly classifiable under WCS and not CRS as classified by the
appellant; that the entire consideration including that for common amenities is to be considered
as the gross value for assessment to tax under WCS, even in cases where the sale deed covers
the land parcel as well as semi-constructed building. Tax liabilities of Rs.14,45,330 under site
formation service; Rs.40,80,581 under WCS; and Rs.7,01,784 (said to be collected towards
corpus fund, electricity deposit, water charges etc.) under various other services were
calculated in worksheets designated WS1-WS4. It was viewed that the appellant suppressed
material facts and values in respect of Site formation and WCS, unearthed only with the
departmental intervention; that gross violations were thus committed with intent to evade tax,
meriting the invocation of the proviso to Sec 73(1) in proposing the demands for the extended
period of limitation.

2.1. A show cause notice dated 22.04.2016 in OR N0.99/2016-Adjn(ST)(Commnr) [HQPOR
No.10/2016-ST-AE-ll] was issued, raising the tax demand proposals quantified in the manner
laid out in Para 4 and 4.1 of the SCN, along with interest and penalties under Sec 78 (gross
violations) and 77(2) (delayed registration) for violations listed at Para 5.1-5.5 therein. The
notice was adjudicated in the impugned order, culminating in the instant appeal; wherein the tax
demands were confirmed to the extent proposed; an amount of Rs.19,00,736 paid by the
appellant was appropriated; a penalty of Rs.62,17,785 was imposed under Sec 78 for gross
violations with intent to evade tax; and a penalty of Rs.10,000 imposed under Sec 77(2) for
delayed registration. He held inter alia lhat lh&ﬁlﬁﬁa&g\pmjacl met all the parameters of
residential complex; that the activity is :,gﬁu /tH-}sEﬁahIa, a CS and taxable; that the land
development charges cannot be co AR pf as a sped@g P; rks contract since no title

transfer of property in goods / matorfa] iﬁ‘s occurrtad"lfnat lhéf} ‘%
t
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development activity is appropriately covered under the category, “site formation / clearance”
particularly as it was charged separately; that the ratios of the rulings cited at Para 18.1 of the
impugned order apply; that the demand under WCS was contested on irrelevant grounds; that
they failed to submit evidences in support of the claim that the amount of Rs.7,01,784 was not
consideration toward taxable service; that he relies on the rulings cited at Para 21 of the
impugned order in support of this view; that cum-tax benefit cannot be extended in terms of the
ruling cited at Para 22 of the impugned order; that the extended period is justified in terms of the
rulings cited at Para 23 of the impugned order and the facts narrated at Para 24 ibidem; and
that the plea for waiver of penaity under Sec 80 Is rejected in terms of the rulings cited at Para
25 |bidem.

3. Tho appellant, aggrieved by the impugned order, agitated the demands on the following

grounds:

o The impugned order was passed in violation of the principles of natural justice inasmuch as their
contentions were neither addressad nor considered; that specific pleas regarding classification
ol land deveiopment eharges, scrvice to seif until time of booking, property in goads rARSTIMAT
in common amenities were also transferred with the villa hence merited treatment under works
contract, statutory dues cannot be treated as consideration for service, and limitation aspect;
were unaddressed by the lower authority; that thereby the impugned order is non-speaking;
that the ratios of the rulings cited at Para 4 of the grounds of appeal [Pages 12-13 of appeal
book| apply;

« independent villas are not covered under the definition of “residential complex” at Sec 65(91a)
of the Finance Act 1994; that it was not subject to the levy as held In the Macro Marvel case
cited at para 5 of the grounds of appeal; thal tie luwer authwiily Lhuse to confirm the demand
despite the legislative intent to keep individual houses out of ambit of the levy;

e The activity of land development is not covered by any clause under Sec 65(97a); that taxability
under site formation arises only when the specified activities are undertaken independently;
that in the instant case, it was undertaken as part of a composite contract of villa construction
as is clarified In the agreement for sale; that the impugned activity is not liable under the
category of Site formation;

e The activities involved in land development is a species of works contract inasmuch as property
in goods namely murram, concrete, electrical poles, witing etc., in the execution of land
development is used with labor and title transferred to the property owners jointly as common
amenity; that VAT is discharged on the land development charges collected, fortifying the view

that it Is-a species -of WCS; that even then, it does not fit inte any-clause under Sec

65(105){222¢a} and hence does not attract service tax;

o Composite contracts can only be taxed under WCS post 01.06.2007, in terms of the Apex Court
ruling cited at Para 13(i) [Page 20 of appeal book]; that since the activity of land development
has not been specifically covered under the definition, it is out of ambit of the levy;

o Their contention that the activity of land development being part of composite contract, can
only be clamf‘ed mfd’jgrr.WGS_T;ul.‘tla\tax cannot be levied since it does not get covered under

any clause of et S;ﬁﬁ:-ar{o?,m\
that even ﬁlldﬁ;ﬁl’!?m;m o

o Assuming withoyt adnﬁ}x@g&hall g

fastened whqre na rand“tdg pmen
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O1A # 210/17-18 ah\\u\;riq\a 29‘1? “

1 misconstrued as contramctory DV the iower autnomy,

elopment attracted the levy, no liability can be
vent was entered into; that the allegation at Para
finished house by deducting land cost) has been

Page 4 of 10

@2
N

B

A



OIA # 210/17-18 dated 14.09.2017

srfrerd: Appeal No. 118/2017 (STC)ST

rebutted in terms of Para 115 of the Apex Court ruling in the L&T case extracted at Para 21(a) of
the grounds of appeal; that goods used in constructing semi-finished house lost the identity and
got converted to immovable property which cannot be considered as goods;
There is transfer of ownershlp for a price in the instant case, by way of sale deed validly
registered; that there is no element of service involved; that the amounts received under
agreement to sale cannot be subject to tax;
Where there is clear vivisection identifying transaction value for service of construction, further
subjecting the associated transactions to separate assessment is unwarranted;
Without prejudice to the above, even if land development attracts the levy, it merits being
fastened only under WCS, at the rate under composition scheme; that for the period beyond
01.07.2012, the tax shall be levied only on 40% of the value under Rule 2A of the Service Tax
Valuation Rules, 2012;
Construction of common amenities involves the transfer property, hence is classifiable under
WCS, eligible for abatement; that the cost of construction of common amenities is factored into
the cost of each individual dwelling unit; that the common areas are transferred to the body of
individuals, i.e., RWA; that appellant does not own the common areas;
The definition of werks contract both prior to and after 01.07.2012 does not prescribe that
transfer of common areas should be to individuals or association; that the common areas was
transferred to the association and VAT was discharged;
Assuming without admitting that common areas is a service, it has been provided to the
association and not to individual house-owners; that the definition of residential complex
included common amenities; that the corresponding demand is untenable;
Corpus fund for the association, electricity deposit, water charges etc, do not form
consideration towards rendering taxable service; that these elements are not includible for
assessment to tax; that they rely on the ratio of the ruling cited at Para 38 of the grounds of
appeal, in support of this contention;
The demand in respect of other services has been baldly confirmed on the ground that no
evidences were submitted; however, no documents were explicitly sought for verification; that
the lower authority was empowered to verify facts; that it was not exercised; that hence the
demand is untenable in terms of the ruling cited at Para 39 of the grounds of appeal;
Full facts were voluntarily disclosed by the appellant and no material facts were suppressed at
any point of time; that the issue was in the department’s knowledge well before issuance of
- SCN; that no positive act of malafide was established; that they rely on the ratio of the ruling
cited at Para 43, 53, 55 of the grounds of appeal, in support of this contention; that mere short
payment / non-payment when all transactions are recorded in financials, cannot lead to
conclusion of gross violations, in terms of the rulings cited at Para 56 & 57 of the grounds of
appeal;
There was legal flux in understanding / interpretation of legal provisions during the material
period; that the taxability is not free from doubt even in the recent ruling pronounced in the
Suresh Kumar Bansal case {2016-TIOL-1077-HC-DEL-ST]; that contrary rulings were pronounced
even by the Apex Court; that in spite of all difficulties including a slump in demand, the
apbellant discharged the dues voluntarily; that since malafide cannot be attributed, larger
period of limitation cannot be invoked; that they rely on the ratios of the rulings cited at Para 48
and 49 of the grounds of appeal, in support of this contention;
Extended period cannot be invoked when the dispute pertains to diverse interpretation of law,
as held in the ruling cited at Para 45 af: the,gwund: ppeai; that merely because the appellant
chose a beneficial interpretatio ng canm a¥ributed, as held in the ruling cited at
Para 46 of the grounds of /i’pm the p %f was admittedly filed and hence
extended period cannot be }mrr?eﬂ as hq!\'!‘ iy at Para 47 & 50 of the grounds of
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appeal; that demands based on audit observation alone is unsustainable, as held in the ruling
cited at Para 51 of the grounds of appeal;

s They entertained bonafide belief on the non-levy of tax on the disputed elements; that in such
cases, extended period cannot be invoked, as held in the rulings cited at Para 52 of the grounds

of appeal;

» Without prejudice to the above contentinns, the liability ought to be computed on cum-tax
values inasmuch as the incidence is not passed on downstieam, as held in the rulings cited at
Para 60 of the grounds of appeal; that since the primary tax liability is itself questionable, the
demand for interest and penalty do not sustain; that the penalty Imposed under Sec 78 is
unwarranted in terms of the rulings cited at Para 64-68 of the grounds of appeal; that since the
impugned activity was held not taxable for the period prior to 01.07.2010, the allegation of
belated registration does not have merlt;

s  Without prejudice to the above submissions, reasonable cause (listed at Para 70 of the grounds
of appeal) existed for non discharge of tax, meriting waiver of penalty under Sec 80, as held in
the ruling cited ibidem.

4. | heard the appellant, represented by Sri P. Venkata Prasad, Chartered Accountant, on
17.07.2017. He reiterated the submissions made in the grounds of appeal; and prayed for relief.
Nono appoated for the respondent despile 1nlica

FINDINGS

5. | have carefully considered the documents and the submissions. The short point to be
addressed is the sustainability of demands confirmed in the impugned order, under the facts

and law in vogue.

6. The demands have been contested on limitation, with the appellant devoting a significant
portion [Para 40-57 of the grounds of appeal] to it. | have carefully considered the contentions
on limitation. The dispute arises from a departmental investigation and recording of statements
on 16.11.2015 and 01.02.2016. The notice actually relied upon the ST3 filed for the material
period, as admittad at Para 10(iii) therein. It is only on reconciliation of the receipts declared in
the ST3 against the actual receipts booked in their financial record an the various agreements
examined, that the department concluded that there existed a variance between the receipts
declared-in ST3 and assessed to tax, and the actual receipts detected from other sources; that
the investigation uncovered facts leading to allegation of short discharge of tax by suppressing
values in the ST3. The natural presumption in demands arising from a departmental intervention
is that of gross violations with intent to evade tax. However, in all fairness, | do find that the
appellant issued communications to the jurisdictional Commissioner, seeking confirmation of the
correctness of their undars&aﬂﬁiﬁq*wa levy, post the period 01.07.2010 [Pages 147-152 of
appeal book]; and there mmﬂw&%spunbu shown [0 hdve been issued, Be Lhal as il
may, the appellant had fa}gl&(m?] for bé
ST2 (Heglstratlon Certlﬁcata]*

and WCS service categories as recorded in the

Page 146 of appeal book], and it was only the
10. The Department cannot presume that the

Page 6 of 10

N
+



st s Appeal No. 118/2017 (STC)ST

identical activity is undertaken by the appelfant both as CRC simplicitor and WCS composite as
the 8T3 provides no clue in this direction; and requires an intervention to ascertain the factual
matrix. Hence the plea that ST3 was filed, in contest of limitation, is rejected. It was only after
the investigation was initiated and transactions examined, that the department could conclude
that the appellant was actually undertaking a singular activity, classified both under CRC and
WCS. The appellant's communication dated 16.08.2010 to the department adverts at Para 11,
to the initial classification under WCS, and their intent to discharge tax under CRCS, subject to
the reimbursement by the customer. Such conditional discharge of tax liability is not provided for
in the fiscal statute, and the appellant made no assertion on the service classification at their
end, nor the basis of the assessment made. Be that as it may, there is no dispute at any stage
that the primary activity of villa construction under composite works contract has been classified
by the appellant under WCS and accepted by the department; since even the demands in the
impugned order toward the construction element is under WCS category. Moreover, the
reconciliation between the ST3 figures and actual receipts unearthed undeclared recsipts
towards services, irrespective of classification. The material period in the instant case is Oct
2010-Mar 2015, well after the retrospective legislation set to rest any doubts lingering in respect
of the levy on the specific activity. The reliance on case laws pertaining to legal flux is therefore
of no help to the appellant. Considering the facts and circumstances in totality, | have no
hesitation in concluding that there existed reasonable cause and justification for the invocation
of the proviso under Sec 73(1) for the extended period; and the appellant's contentions on
limitation are rejected.

7. On merit, there appear to be three elements of primary demand in dispute: (i)
classification of land development charges under 'Site Formation' service and corresponding tax
demand of Rs.14,35,330; (i)} demand of Rs.40,80,581 under WCS in respect of unfinished
house and common amenities; and (iii) Rs.7,01,784 in respect of elements like corpus fund,
electricity deposit and water charges collected from the customers,

8. Insofar as etement (i) is concerned, it is clear from Para 2.3.2 of the SCN that (in some
cases), the vendee is required to enter into separate land development contract with the
appellant, independent of the construction agresment for the house per se; which is relied upon
by the department to conclude that it is a separate, identifiable service activity, meriting
independent classification and assessment; and the activity was, viewed as ‘site formation /
clearance'. | have carefully considered the facts. The activities like leveling, completion of roads
/ street lights, storm-water drains etc., toward setting up of common amenities is usually

covered under land development and normaily certam charges are also collected by the local
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that is the prime service, and the land development for access to that villa is clearly subsidiary
1o it. There is force in the appellant's contention [at Para 10 of the grounds /Page 16 of appeal
book] that the activities of sale of land parcel, fastening development charges, and entering into
construction agreement are mutually co-existing and inseparable; and that the land
development charges are collected toward bouquet of charges for land parcel, development and

construction of the villa.

9. The ratio of the Tribunal ruling in the Vrindavan Engineers & Contractors case
[2015(40)STR 765(Tri-Mum)] squarely applies to the instant case, and the classification of the
land development activity separately under Site Formation is legally unsustainable. In terms of
Sec 65A of the Finance Act 1994 (up to 30.06.2012) and Sec 66F ibidem {beyond 01.07.2012),
the land development activity, part of major activity of villa construction with common amenities
merits classification under WCS in the bundled service, and not under Site formation as an
independent service. It automatically restricts the demand for short levy only where the charges
are actually collected. Although the SCN admittedly sought to fasten the liability under Site
Formallun, the appellant fairly concedad at Para 26 of tho grounds of appeal, that the demand
would exist under WCE catcgory, acsossed undsr the composition schema inasmuch as the
necessary conditions (non availment of credit etc.) are met. Para 26(1) of the impugned order
is therefore set aside and remanded to the lower authority for re-quantification of liability
under WCS, by extending composition scheme for the period up to 30.06.2012 and under Rule
2A of the Service Tax Valuations Rules with effect from 01.07.2012 by extending abatement.
Since the tax incidence has been demanded on the transaction value which is deemed to
consist of the tax element undor Soc 67(2) inasmuch as the incidence has neither heen
discharged nor shown to be passed on downstream; the liability shall be assessed on cum-tax
values. | rely on the rulings pronounced in COMMISSIONER OF C. EX,, PANCHKULA Versus
GOEL INTERNATIONAL PVT. LTD. [2015 (39) S.T.R. 330 (Tri. - Del.)]; and COMMISSIONER
OF SERVICE TAX Versus ASSOCIATED HOTELS LTD. [2015 (37) S.T.R. 723 (Guj)], in

ordering the remand.

10. Insofar as the demand pertaining to element (i) is concerned, | find that the notice, at
Para 3.2 and 3.4, clearly arrived at the liability toward construction value of unfinished house,
attempting to fasten Hlability on full value, without even extending any ahatement toward
goods/material components. | have carefully considered the facts. When the appellant
possessed litle to the land [outright purchase, as recorded at the third bullet under Para 2.1 of
the SCN], any construction undertaken prior to sale of any land parcel is admittedly service to
self; there is no service involved since the fiscal statute prescribes the existence of independent
service provider and recelver to fasten the Ievy, and the factual matrix shows on record that the
sale deed consisting of@@
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building transaction involving sale (of land) and construction (of building), for separately
assessing the latter. The sale deed records the immovable property in totality (land parcel +
unfinished house) which is assessed to Stamp duty and thereby recognized as a sale
transaction alone, which is placed out of ambit of service tax levy, both prior to and after
01.07.2012. As far as common amenities are concerned, the unit rate of the constructions is
deemed to be adjusted to amortize the cost over the entire project villas and thereby included in
the unit cost of the villas since the value of apportioned common amenities (villa-wise) have not
been shown to be charged separately in any case. The tax demand in respect of element (ji) is
therefore legally unsustainable. Accordingly, Para 26(2) of the impugned order is set aside.

1. Insofar as element (iil) is concerned, it is contended that the impugned amounts have
been collected toward corpus fund, electricity deposit and water charges, all of which are
statutorily prescribed. The tax demand has been confirmed merely on the ground that the
appellant failed to produce documentary evidences in support of their claim that these amounts
were not received toward service consideration, but represented statutory dues collected from
the customer and paid to the corresponding utility. The rebuttal on this count was that no
specific evidences were sought by the lower authority, which could have been furnished had
they been sought. Although this is a puerile ground, | find that this matter can also be examined
by the lower authority afresh, along with the issue pertaining to element (j}, remanded supra. It
is expressly clarified that if the impugned amounts are collected from the villa vendees and
deposited to the utilities / transferred to the association corpus fund without any retention in
appellant's account, the question of treating the same as consideration for construction of villa
and assessment under WCS does not arise. Para 26(3) of the impugned order is therefore
set aside and remanded to the lower authority to specify the evidences required from the
appellant in this connection; ascertain the facts; arrive at a conclusion on the existence of
liability; and then proceed to quantify it, if applicable. The appellant is directed to co-operate in
the denovo proceedings and submit the evidences sought. On re-quantification of elements (i)
and (iii) in the manner directed herein, the amount paid shall automatically stand appropriated;
and Para 26(4) of the impugned order Is upheld, for adjustment against the quantification in
denovo proceedings.

12. Interest under Sec 75 is a quintessential liability, accompanying belated discharge of tax;
and cannot be waived under any provision of law. The liabilities quantified in denovo
proceedings shall attract interest at applicable rates, which shall be paid by the appellant in
addition to the primary tax liability. Para 26(5) of the impugned order Is upheld, in respect of
the tax quantification arising in denovo proceedings. The demand proposals have been upheld
on limitation supra and the allegation of gﬂﬁs" Clfth s has been upheld; thereby a penalty
under Sec 78(1) is warranted. The 'ﬁ/am&ndw@ i
documents consistent with the deﬁnwfbl;i of specnﬁéd\” ]
78(1). The quantum of penalty, ’,herpm‘re. shalt bs‘ccmphfg ‘g the aggregate of (a) 100% tax
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liabitity arising for the period prior to 08.04.2011; and (b) 50% of the tax liabillty for the period
08.04.2011-31.03. 2015 quantified in denovo proceedings; in terms of the first proviso under
Sec 78(1). Para 26(6) of the Impugned order stands modifled accordingly. The plea for
waiver under Sec 80 cannot be considered at his juncture since the provision has been omitted
from the statute with effect from 14.05.2015 by Sec 116 of the Finance Act 2015, without any
saving / repeal In respect of existing Impositions.

13. A penalty has been proposed and imposed under Sec 77(2} for belated registration. The
factual matrix shows that the demand is proposed from Oct 2010 whereas the orlginal
registration has been issued on 26.04.2010 and the amendment registration has actually been
issued an 08.12.2010. Considering that no demands are proposed for the previous period under
any classification, the date of original registration contradicts the allegation of belated
registration; and the penalty imposed under Sec 77(2) Is legally unsustainable. Para 26(7) of
the Impugned order Is therefore set aside; and the appeal is partly allowed In the terms laid

out supra.
ORDER
a6
et
The impugned order slanﬁﬁgcﬂ
By SPEEDPOST To

1. M/s Kgdama & Modi Housing, No.5-4-187/3 & 4, Second Floor, Soham Mansion, MG Road,
Secunuérabad, TS-500008. [Appellant]

Sri P. Venkata Prasad, Chartered Accountant, M/s Hiregange & Associates, “Basheer Villa",
H.Nn.8-2-268/1/16/B, Second Floor, Sriniketan Colony, Road No.3, Banjara Hiils, Hyderabad,
TS-500034. [Advocate [ Consultant]

Copy Submitted to The Chief Commissioner, Cenlral Tax & Cusloms, Hyderabad Zone,
Hyderabad. ' = ) "

Copy lo

1. The Commissioner of Central Tax, Secunderabad GST Commissionerate [erstwhile
Hyderabad Service Tax Commissionerate], GST Bhavan, LB Stadium Road, Basheerbagh,
Hyderabad, TS-500004. [jurisdictional Commissioner]

2, The Additional / Joint Commissloner of Central Tax, Secunderabad GST Commissionerate
[erstwhile Hyderabad Service Tax Commissionerate], GST Bhavan, LB Stadium Road,
Basheerbagh, Hyderabad, TS-500004. [Respondent]

3. Mastercopy. . . __ ___
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1] In the casa of any olher person, by that person or snma
person compatant Lo act on his behalf;

S T ol nd sclir ol € s 0 7 WA dhe
i Wy Fre el ot antw & R sl 4 or ol ¥ oy
e ity ot e o omft wifg

Tha form of - uppmal inForm Nog EAC) shwll be fifed In dupileato and shatl
be sccompanied by 3 copy of tho declsion or \he order appezled
agalnsty

ol we AN Br Pofer ur ot o [vei el =) b i) 4] ey
e o wlr e ofy sy e & wY R wy o wiby
|

The appeal as wall as the copy of the deckslon or order Dppealud

against muyst be alfixad with court fae stamp of the appmprlu-e

amount, 3
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. BRI FACTE

M/s. Kadakia & Modi Housing having their Registered office at 5-4- 187/3
& 4, II Floor Soham Mension, M.G.Road, Secynderabad (hercinafter referred to as
“M/s KMH" or “the asscesee’) ate engaged in the construction of Villas and are
registered with Service Tax Department under STC NO AAHFE8714ASD001 for

"Construction of Residential Complex service” and “Works Contract Service”

2. Intelligence received indicated that M/js KMH are Co‘nstmcﬁng
Villas under the project titled “Bloomsdale”, and are not discherging Service Tax
propetly. Documents were celled from M/s KMH under Summons and a
statement was recorded from the authorized signatory of the Company on
16.11.2015 and 01.02.2016.

2.1 Sri M.Jaya Prakash authorized sngnutmy of the assessee in his
ctatcme‘ nt Antad 1ﬁ 1 1 ’7{'\1: nr\r'l N1 09 o1k mw_alla' Sub....lt‘..ed that

AL GRLuiL LU MV LV AV ANy

> M/ sKMH are involved in the activity of Construction of Residential
Villas;

> so far there is only one project of Residential Villas known as
"Bloomsdale” located at Shamirpet Village;

> they acquired the land by oufright purchase amnd the project
consists of 72 Villas out of which 31 Villas were sold upto 2014-15;

> the mode of sale is that they enter into agreement of sale , then
execute sale deed (for land Value} and agteerﬁent of Construction; that
they are flrst appropriating the amounts received from the Customer
towards the sale deed thereafter they appropdate the amounts towards
.agresment of construction. Amounts received for [iid paxties like
Registratlon Charges, VAT, Service 'lax, llectricity depesit ,maintenance
charges are excluded for the purpose of estimiitiug service tax liahility;

.> thet they are paying Service Tax under the category of “Works
Conttact Service” against Agreement of Construction Value only;

»> that because of ambiguity on applicability of service tax before the
amendment to the act in 2012 they were given to understand that service
tax is not applicable for the activity undertaken by them;

» that they are willing to pay the amounts collected under Worls

Contract Service ) .
2.2 Exzamination of the documents revealed that M/s X¥MH had not filed

the Statutory ST-3 Returns and not paid any service tax for the period October,

2010 to March, 2011. For the year 2011-12, they had filed the $T-3 returns and
geli-ngsessed their service under Consiruction of Residantial Complex service for
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the period upto September 2011; and from October 2011 onwards they changed

the classification of the service and are discharging duty under Works Contract

Service and they filed the returns far the period 2012-13 to 2014-15,
2.3 Examination of the Agreement of Sales indicated that M/s KMIH are

collecting the agreed value under the following three separate heads
A. Towards Sale of land

B. Towards development Charges of land for laying of
roads, drains patks etc
C. Towards Cost of Construction , water and electricity
connection and for other amenitics,

2.4 The following consideration details in Condition number 1 of the

agreement dated 12.11.2009 entered with Major Achyut Ranjan confirms the
above mode of receipt of payments:

S1, . | Amount
| No. Description i Rs)
A | Towards salc of land ., 1,85000/-
B |Towards development charges of land for laying of roads, 11,95,000/-
| drains. Darks, etc.
C_| Total towards land cost (A+E) ‘| 13;80,000/-
D | Towards cost of construction, water & electricity, connection | 20,70,000 /-
and for other amenities -
E_| Total sale consideration (C+D) |"34,50,000/-
2.5 As per Para 13 of agreement of Sale date 12.11.2009 entered with

Mgjor Achyut Ranjan reads as under

“13 The vendee shall enter into a separale agreement with the vendor for
construction of the bungalow as per the specifications and other terms and
conditions agreed uporn. The vendee shall also enter into separate
agreement with the Vendor for payment of development charges on land”
2.6 Identical conditions forms part of the all other agreements of Sales

in respect of other Customers, Accordingly, M/s KMH are entering into separate

agreement for development of land and for construction of Villas, M/s KMH vide "

their letter dated 09.02.2016 informed that in the siatement of receipts submitted
by them, under Column "Receipts towards agreement of Construction include the
receipt towards the land development,

2.7 However, examination of the receipts vis-a-vig the amounts
indicated in the Agresment of sales showed that the cost of Land development is
not included in the Agréement of Construction in some cases and partially
included in some cases, The Cost of land development in some cases ig included
in the amount indicated in the Sale deed (Cost of land valuc) and excmption is

claimed in this regpect
" Page 3 of 40
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2.9 Upto the period 30.06.2012 As per Section 65 (97a) of the Finance
Act 1994 Site formation and clearance, excavation and earth moving and

demolition includeg .
() drilling boring and core extraction services for construction, geophysical

() Soil stabilization or

()  horizontal drilling for the Passage of cables or drain pipes or
(iv) land reclamation work or

v - contaminated top gofl stripping work or _
(v} demolition and wrecking of building structure or rogg :
2,10 Upto the period 30.06.2012 Ag pex Section 66(105) fuzz8) of Minance |

1)

Act, 1994 “Turable Service” meang any service providéd or to be provided to any.

66D of the Act, Thus, the activity of Tand development appears o be chargeabla o
service tax without any abatemont, : _
212 Upto (he period 30,06.2012, ag per Section 65(105)(zzzzn) of
Finance Act, 1994, “Taxable Service” meang any service provided or tp pe Providad

excluding works coniract in respect of roads, alrports, raibways, lransport
terminals, bridyes, tunnels and dams,

Explanaiion—pop the purposes of this sub-clause, “works contract’ means «
contract wherein,— i

{i) ransfer of Property in goods involved i, the execution of such contrget is
leviable to tax qs sale of goods, and

(9 such contraot is Jorthe purposes of carrying out,—

(a) ercelion, commissioning or installation of plant, machinery, equipment or
stntctzires, Whether prefabricated or otherwise, instalfation of electrical and
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“Hing, demin Laying or othor installations for transport of

PN ERTLEre Sy SNSRI A

fluids, heating, ventilation or air-conditioning including related Dipe work, duct
work and sheet metal work, thermal insulation, sound insulation, fire proofing or
water proofing, lift and escalator, Jire esca;;e Staircases or elevators; or

() construction of a new building or a civil structure or g part thereaf or of a
pipeline or conduit, primarily for the purposes of commerce or industry; or

(e construction of a new resz'deniiidi complex or a part thereof’ or

{d) completion and JSinishing  services, repair, alteration, renovation or
restoration of or similar services, in relation to (b) and (c); or

(e} turnkey projects including engineering, procurement and construction or

il commissioning (EPC) projects; .

From 01.07.2012 onwards, Service portion of Works Contract service is a
“declared service” under Section 66E(h) of Finance Act as amended,

218 " After 01.07.2012, as per Section 668 of Finance Act, 1994 as
amended, there shall be levied a tax (héreinafter referred to as the service tax) at
the rate of twcl;rc per cent on the value of all services, other than those services
specified in the negative Hst, provided or agreed to be provic_lcd in the taxable
territory by on‘c person to another and collected In such manner as may be

prescribed.

2.13 As per Section 65B(34) of Finance Act 1994, "negative list' means
the services which are listed in section 66D;

2.14 As per Section 65B{51) of Finance Act, 1994, “texable service”
means eny service on which service tax is leviable under section 668B;

2.15 As per Section 65B (44) of Finance Act 1994 "service' means any

activity carried out by a person for another Jor consideration, and includes «
declared service, but shall not include—

(a) an'acﬁ'vt'ty which constitutes merely,—

(i) @ transfer of title in goods or immoyable property, by way of sale, gift orin
any other manner; or '

{it) a transaction in money or actionable claimy;

(2] a provision of service by an Employee to the Employer in the course of orin
relation to his Employment:

{c} Jees taken,in any Court or tribunal established under any law Jor the time
being in force,

2.16 As per Section 68 of the Finance Act 1994, every person providing
taxable service to any person shall bay service tax at the rate specified in section
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66 (upto 30.06,2012) and Section 66B (from 01.07.2012 onwards) in such
manper and within such period as may be prescribed.
2.17 Section 66D specifies the Nt:gative‘List of services & Exemption
Notification No. 25/2012 dated 20.06.2012 lists the exempted taxable services.
“Works Contract Service’ does not figure in the negative list or in the said
exemption Notification. .
2.18 As detafled above, M/s KMH axe entering into a Separate agreement
of construction with his customers and the activity eppears to be taxable under
Works Contract service even during the perlod from October 2010 to September
2011 during which M/s KMH appeared to have erroneously classified the service
under construgtion of Residential Complex Service. The fact that M/s KMH are
discharging VAT under Works Contract apd are assessing the service under
Works Contract confirms the nature of the service that it is “Works Contract

Scrvice” Only.
2,19 As mentioned in above the cost of consiruction includes the cost

providing common amenities also, Sri Jaye Prakash In his Statement dated :
e 01,02:20 16 i response-to. Question. o. 3. subsniited. that the cost of providing

common emenities is between one to one and helf lakh rupees and the‘cost forms
a part and parcel of Cost of Construction end they are discharging Service tax for
“thie said amount under worlks contract providing common amenities 18 not a
Works Contract as there is no transfer of property to the individual. Hence, it
appeared that the abatement is not available for the value of Rs 1,50,000/- per
Villa. (being the higher of the values ac_lmitted gs M/s KMH failed to arrive al the
correct velue of common amenities) and chargeable to full rate of Service Tax
under other taxable services
2.20 o view of the foregoing, 1t appeared that M/s KMH are lieble to
discharge charge service tax for Cost of land development shown i1.1 agreement of
gales under "Site formation Service”. They appeared liable to service tex on the
full value of Common awmchitics without any a't;at.cmcnt at full rate, They
appesred Liable to Service Tax under "Works Contract Service” in respect of the
value of constructon shown in agreement of sales excluding the value of
Common emenities. The cost of land of shown in egreement of saeles only
appeared excmipt from servise tax.,
2.21 Accordingly, the service tex liability is artived villa wise,
3. Agreement of Sales indicates that the assedsee is collecting the

agreed value under the followlng two heads only.
A Towards i3alc of land
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B, Towards Cost of Constructlon, water and electricity connection and for

other amenities,
The consideration details in Conditlon Number 1 of the Agreement of Sale dated

20.07.2012 entered with Sri Abdul Rahim and another confirms the above mode

of receipt of payment,
sL| o Description " Amount
No. (Rs)
A | Towards sale of land 18,00,000/-

B |Towards cost of comstruction, water & electricity 26,83,000/-
connection and for other amenities,
C _ | Total sale consideration (A+B) | 44.83,000/- |

3.1 M/s KMH are not entering into any land development agreement in
respect of these customers. In his Statement dated 01,02.2016, Sri M.Jaya
Pralash authorized signatory of the Company in response to question number 4
why there is no scparate agreement for development of Jand in respect of some
customers, submitted that these booking were done after development of the
land, that is why there Is no separate agreements for land development charges

in respect of them,
3.2 Condition No 1 of the sale deed dated 10.09.2012 entered with Sti

Abdul Rahim and another indicates the following details:

“The Vendor do hereby convey, transfer and sell the Plot Io, 9, admeasuring
183 sq. yds., along with semifinished consiruction having a total buili-up
area of 1849 sft, forming part of Sy. No. 1139 situated at Shamirpet Village,
Shamirpet Mandal, Ranga Reddy Districi, which is herein after referred to
as the Scheduled Property and more particularly described in the schedule
and the plan annexed to this Sale Deed in favour of the Vendee for a
consideratlon of Rs, 18,00,000/~ (Rupees Eighteen Lakhs Only) financed by
HDKC Ltd., Hyderabad. The Vendor hereby admit and acknowledge the
receipt of the said consideration in the following manner®

3.3 Further, Amnexure 1-A of thé above cited sale deed dated

10.09.2012 indicated the following doteils

; ANNEXURE-1-A
1. Description of the : ALL THAT PIECE AND PARCEL OF SEM-
Building FINISHED HOUSE on hearing Plot No, 09 in the
project Ienown as “BLOOMDALE® forming part of
Sy. No. 1139 OF Shamirpet Village, Shamirpet

‘ Mandal, Range Reddy District
(@) Nature of : RCC(G+I]

roof
(b)  Type af ¢ Framed Siructure
Structure

2, Age ofthe Building : Under Consiruction
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3.3 [dentical details are incorporated in all other Sale deeds in respect
of other Customers. '
3.4 In view of the above facts, it c1ppearec1 that what is transferred by

way of sale deed is a semi- finished construction and pot merely land. Howeyer, it
was obscrved that M/s KMIL had eroncou.,ly claimed ¢xemplion for the entire
value mdlcated in the sele deed. ‘The value cost of construction of these semi-
finished houses is to be arrived by deducting from sale deed value, the cost of

land which is to be arrived proportionately basing on the values of identical

lands..
3.5 As mentioned in Para 3(detailed in anmexurcs enclosed to the

notice) above, the cost of constraction includes the cost of providing common
amenities also. The cost of common amenities had te be arrived at as detedled i
Parg 2.19(detailed in ennexures enclosed to the notlice} above and appeared
chargeable to full rates of Service Tax.

3.6 In view of the foregoing, in reepect of Customars mentoned in
Enclosure WS-2 to the notice, it appearcd that M/s KMH were hablc to discherge

service tex for Coat of constriction in respect. of.value.of semi-finished houses

N

shown in the “Sale deed” and value shown in aprecment of Construction, under
Works Contract Service. They appeared linble to service tax on the full value of
Common amenities without any abatement at full Tate. The cost of Jand-arrived
proportionately based on identical lends of customers appeared exempt from
service tox,

3.7 Accordingly, the service tax liability wes arrived viiia wisc arid
detailed in Annexures enclosed to the no tice, Further the villa wisc Yoar wise and
ervice wise liahility' was detailed in Enclosure WS-3 8 WS- 4 to the notice.

3.8 The total service tax peyable for both Enclosure” WS-1 and
Enclosure WS-2 cusfomers together worked out to Rs 14,35,330/- in respect of
site funuation scrvice R 40,80,581/- in respect of worlss contracL service Rs
7,01,784/- in respect of other laxable services totalling to Rs 62, 17 785/-M/s
KMH had paid an amount of Rs 19,00,736/- during the period from October,
n010 to March, 2015 end the differentiel amount payable worked out to Rs
43,17,949/~.

4, Service Tax under Works Contract Servive has been arrived @t.12%
under Works Contract (Cormposition Scheme for Payment of Service Tax) Rules,
5007 issned vide Nolificetlon No.32/2007-ST dated 09,5.2007 for the period
01.10.2010" to 31.03.2011 as the value of goods and matcsials consumed in the
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project could not be arrived as provided under Rule 2A and 3 of the Service Tax
(Determination of Value) Rules, 2007,
4.1 Service Tax under Works Contract was arrived @40% of the
consideration received for rendering the services for the period from 01.04.2012
to 31.03.2015 as per the provisions of Section 2A[{il)(A)] of the Service Tex
(Determination of Valug) Rules, 2007 as the value of the goods and materials
consumed in the project could not be provided by the declarant,
5 By their acts of omission and comnmission as above, it appeared that
M/s. KMH hed contravened the various provisions of Finance Act, 1994 and the
Service Tax Rules, 1994, with an intent to evade peyment of Setvice Tax as
follows
> Section 73A(1) of the Finance ‘Act 1994 (hereinafter referred to as
the Act) inasmuch as they had not paid the service tax collected from the
customers completely.
» Section 65A(2)(a) of the Finance Act, 1994 inasmuch as they had
not classified their services of construction of villas under "Works Contract
service” during the périod from October, 2010 to September, 2011 under
Section 65(105)(zzzz8) and not classified the service of land ‘development
undor Site formation Service ynder Section 65(105)(zzza) from OQctober,
2010 to 30.06.2012.
> Section 67 of the Finance Act, 1994 read with Rule 24 of the Service
Tax (Determination of Value} Rules, 2006, inasmuch as they had not
a,sse;xsed correct values and not paid proper service tax on amounts
received perteining to the “Works Contract Service” during the period
Qatober, 2010 to March, 2015 and on site formation service from October
2010,
> Section 68 (1) of the Finance Act, 1994 read with Rule 6 of the
Service Tax Rules 1994 inasmuch as they hed not paid appropriate Service
Tax under “Works Contract Service”, “Site formation Service and Other
taxablc service on the considerations received for the services rendered.
> Section 70 of the Mnance Act, 1994 rcad with Rule 7 uf the
Scr;ricc Tax Rules, 1994 inasmuch as they had not fled the statutory
" Returns under “"Works Contract Service” during the period Octoher, 2010
to March, 2012, And under Site formation Service from October, 2010 and
not assessing the taxeble values correctly.
6 The assesace have been rendering taxable services under the
category of "Works Contract Services® and site formation service however they
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have not paid the scrvice tax charged and collected from the customers to the
accoun-t of the Central Government properly during ‘the period from Ogtober,
2010 to March, 2015. They had not discharged service tex of site formation
gervice and they had not discharged service tax on works contract service by
undervaluing the services they had not discharged service tax on the total value
of common amenities. These facts have been suppressed from the Depariment
and would not have come to its motice but for the‘ investigation conducted.
Therefore, it appearcd that the assessee had intentionally suppressed the facts te
evade the payment of service tax. Hence, it appeared that the period of limitation
under proviso to Scction 73(1) was involable 0 recover the short paid /ot peid
service tax slong with interest under Section 75 of tho Finance Act, 1994, The
agsessce appeared Hable for penalty under Section 78 of the Finance Act, 1994
for suppression of facts, with on intent to evade payment of Service Tex.

7. Tn view of the above, & Show Cause Motice in O.R.No. 99/2016-

]
Y s AR M

Adin(ST)(Commz) HQPOR Na. lO/QOlﬁ-ST—AE-VHI dated 22.04.2016 Was 1
— to M/ s. Kadalia & Modi Housing, asking thera to show ceuse 0 the

Commissioner of SeMW@EWTMW,, as lo

why:

() An amount of Rs. 14,395,330 /- (Rupees Tourteen lalchs thirty
ve thousand three hundred thirty Only) {inctudingall cesses) being
the service tax payable on Site formation Service (as Der Enclosure
Wa-5 read with WS-3 & Ws-4 to the notice) during the period
October 2010 to March 2015 should not be demanded from them,
under proviso.to Section 73 (1) of the Finance Act, 1994 '

{ii} .. An, amount of Ra. 40,80,581 /-Rupees Forty lakhs ecighty
thousand five hundred and eighty one Only) (including all cesaes)
being the service {8X payable on Works Contract Service (as per
Enclosure WS-5 read with WS-8 & WS-4 to the notice ) dm'ing the
period October 2010 to March 20156 should not be demanded from
them, under proviso to Section 73 (1) of the Finance Act, 1994,

(i) An amount of Rs, 7,01,874/-(Rupees seven lokhs one
thousand cight hundred and seventy four Ogly) (including ell
cesses) being the service tax payable on other texable Services {ae
per Enclosure WS-5 read with WS-2 & WS-4 fo the notice) during
the petiod October, 2010 to Mezch, 2015 ghould not be demanded
from them, under proviso to Section 73 (1) of the Finance Act, 1994;
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("} an amount of Rs 19,00,736/ - (NIIGLEGM Luiius Seve Tt
and thirty siz only) peld towards service tax (as per Enclosure WS-5
to the notice) should not be appropriated towards the sexvice tax
demanded at SI No (i} to (iil} above;
(v}  Interest as applicable, on an amount at SL.No. (i) to (iii] above
should not be paid by them under Section 75 of the Finance Act,
1994, ‘ ’
(vi)  Penalty should not be imposed on the amount at SL No. (i) to
(i) ,above under Section 78 of the Finance Act, 1994 for
coniraventions cited supre; .
(vi) Penalty should not be imposed under Section 77(2) of the
* Finance Act, 1994 for dclayc'd Registration,
8. The Show Cause Notice O.R.I;Io. 99/2016-Adjn.(ST)(Commr) HQPOR
No. 10/2016-ST-AE-VII dated 22.04,2016 was assigned for adjudication to the
Joint Commissioner, Hyderabad-] Commissionerate vide letter C.No.
IV/16/156/2065-CC(HZ) Tech dated 07.12.2016 by the Chief
Commissioner, Hyderabad Zone in terms of Notification No. 06/2009-8T dated
30.01.2009. Accordingly, corrigenda dated 20,10.2016 and 05.12.2016 were
issued adking the assessee to show cause to the adjudicating authority for the
subject notice, )
PERSONAL HIEARING:
9. . Personal hearing was granted to the assessee on 28.12.2016. Shri
Venkata Prasad, Chartered Accountant, on behalf of M/s. Kadalia & Modi
Housing, appeared for the personal heaxing and filed their written submissions
dated 28.12,2016 and reiterated the same. He further submitted that an amount
Cof Rs.19,00,736/- was paid by them before issue of the Show Cause Notice.
Hence, he requested the same may be considered while imposing penalty.
10. In their written submissions dated 28.12,2016, the assesseg,

interelia, submitted as under:-
0 They denied all tac allegations made in Show Cause Notice {SCN) as

they were not factually/legally correct;
@  Service Tax is not at all poyable by builder on the contracts.cntered

with individual buyer involving the sale of land component in absence of
proper mechanism for identification of service component therein and
placed rellance on the decision of the Hon'ble High Court of Delhi in the
case of Suresh Kumar Bansal Vs, U012016 43 S.T.R. 3 (Del);
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W Construction of villas cannot be subjected to service tax, inter alia
due to:
- Villas cannot be treated as residential complex defined under
Section 65(91a) of Finance Act, 1994 since villa is not & building
containing more then 12 units. Consequently same does not fall
under the category of ‘Works contract service (WCS)’ qua Section
65(105)(zzaze) of Finence Act, 1994; '
- Turther, judicielly also it was held that constructon of villas
cannot be treated as ‘construction of complex’ and placed
reliance on the decision of the Hon'ble Tribunal in the case of
Macro Marvel Projects Ltd, v. Commissioner - 2008 {12) S.T.R.
608 (Tribuna)) maintained by the Hon'ble Supreme Court &s
reported in 2012 (25} S.I.R. J154 (S.C.); .
- TPurther, Villas constructed are being uged for his personal
166 and fulls wnder exciusion portion of the definition of the |
“Resldentlal complex” defined under Section 65(91a), ibid, hence |
1108 sseamdrelied-ondhe CBEG circular108/2/2009-8.T.
dated 29.01.2009 and the decision of the Hon'ble Tyibunal in the
case of M/s Virgo Properties Pvi Limited Vs CST, Chennei 2010-
TIOL-1142-CRSTAT-MAD; s
- Tor perlod 01.07.2012- onwards, same is exempted under |
entry No. 14(b] of Notification No, 25/2012 ST dated 20.06.2012
as amended;
{ivy Mcre paying service tax or fling of ST-3 refumns under self-
asaessment system does sot alter the taxability of the impugned activity
as self-assessment cenmot be considered es {inel/decislve and further
there is no restrlction for claim of the refund of the duty so self-
assessed. In this regard reliamce was placed on the following case laws:

- Central Office Mewar Palaces Org. v. UCI 2008 (12) S.T.R.

545 (Raj.)
- Commissicner v, Vijay Leasing Company — 2011 (22) S/T.R

553 (L1l - Bang,)

@ Therefore, notwithstanding payment of service tex by them during
the subject period, there is no service tax Lebility at all on the entire
transaction of villa salc that being a position there is no question of any
short payment and entire demaud fails on this (‘ount itsell;

) Charges for land development’ were collected towards development
of the layout into plots Ly laying roads, drainuge Unes, electvical lines,

-
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waler lines etc, as per the rules of HUDA. Both materials, fabour are
involved in laying of said roads, drainages etc. For instance, muiTum,
concrete were heing incorporated in the laying of roads apart from
exerting the labour therein, Similarly while laying of electrical lines, they
incorporates goods namely electrical poles, wire etc;
@) The impugned proposes to tax the Jand development’ charges
" collected after alleging (vide Para 2.3.8) that same is classifiable under
the category of ‘site formation’ under Section 65(105)(zzzea) of Finance
Act, 1994;
W The definition of the “Site Formation and Clearance, Excavation and
Earthmoving and Demolition Services® on.one hand and reference to
description of on another hand, concluded the Hability of the service tax
on the same activitles without proving how the particular activity is
covered under the provisions of Finance Act, 1994. Notice had not
recorded any reasons-for concluding the liability of service tex on the
impugned activities. Authority has not discharged its onms on proving
the liability without any doubt end hence the Notice is not valid, The
Notice has been just issued.in ajr and without proper examination and
hence the same has to be set aside. In this regard, reliance was placed
on the decision of the Hon'ble Tribunal (The S upw}al Bench of Tribunal
consisting of three members) Crystic Resins (ndia) Pvt, Ltd,, Vs CCE,
1985 (019) ELT 0285 Tri.-Del;
™ The jmpugned SCN has merely extracted the entire provision under
Section 65(97a) of Finance Act, 1994 and alleges that service tax is
liable to be paid on the ‘land development charges’ under the category of
'site formation’ under Section 65(105)(zzz8) of Finance Act, 1994 but .
fails to speclfy under which clause of Sité formation’ is taxable more
specifically when ‘Site fornmbon’ contains several clauses . covering
c!fl‘fcreut activitics, Thereforc, such SCN is invalid and infirmity
incurable therefore requires to be quashed, Reliance in this regard was
placed on Umted Telecoms Limited v, CCE, Hyderabad-2011 (21) S JR
234 (Tei-Bang);
@ Tirst sub-clause covers drilling, borlng and core extraction services
and in the instant case of Jand development’ there was no such
activities were undertaken and therefore satne is not covered under this

sub-clause;
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W) Second sub-clause covers the cases of soil stabilization and the
instant case of land development’ does not require any such type of ‘soil
stabilization’ i.e. improving or changing the soil of surface. Therefore the

not covered under second sub-clause too;

o Third sub-clause covers the cases of ‘horizontal drilling’ whereas

land development’ does not require such kind of drilling works hence

not covered here also;

Wh Similarly, further sub-clause covers requires Land reclamation’

works which involves the converting unusable/disturbed land into

usable form whereas in the instant case of land development’ land is in

very well usable form before Noticee carried the development work and
development work only for laying of infrastructure as required by
M/s.HUDA. Resultantly same is not covered under this sub-clause also;

e Tifth sub-clause covers the cases of ‘contaminated top soil siripping

work’ invelving the carrying out mensures for preventing/correcting the

soil contamination. Whereas in the instant case of land development’ |
there _is _meither ‘soil contemination’ nor measures for

prevention/correcon. Therelore, not covered under this sub-clause
also;

& Lustsub-clause-covers-the casesof - ‘demolitionand wracking
services' and the instant case of land development’ does not require any
such kind of 'dcmtf]ition/wrecking’ resultantly not covered under this
sun-clause also; _‘

W) In view of the above, it is clear that impugued case of Tand
development’ would not fit into any sub-clauses of fSite formation’
“category qua™Section” 65(105)(zzza), " 1hid. Hence, “demnand " is" niot
sustainable; ‘

Bl Taxability under ‘site formation’ attracts only when those specified
activities were undertaken independently and nol as part of any other
composite work, This iz because if such works are held to be taxable
under the site formation service in'cspcctfve of whether ceuried our
independently or pert of composite worl, then every such construction
work would involve the activity of site formation, which is geparately
texed in other category. Same position was clexificd by CBEC vide its
Clicular No, 123/5/2010-TRU, dated 24.5.2010;

=t In the instant case, Tand development! activity was not carried out

independently and pert of composite contract for catrying out the villa
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constraction/sale, This fot W fortlics koo Gy tee ¥ L Apgr rurama o |
of sale (AOS). Therefore, land development'is not taxable under the
category of ‘site formation’;
bd Judicielly also it was held that carrying out the activities that may
cover under the: categoty of ‘site formation” if taken as p;art of any
composite work then same cannot be taxed under the category of ‘site
'formaﬁon’ qua Section 65(105)(zzza), ibid, few of judgments are as

follows:

- M. Rit;nulu*ishnﬂ. Reddy v. CCE & Cus, Tirupathi 2009 (13)

S.I.R. 661 (Iti.-Bang,)

~ Commissioner v. Vijay Leasing Company — 2011 (22) 8.T.R.

553 (Tribunal) . :
= Before going into the discussion as to whether impugned activity is
works contract or not, it is worthwhile to keep in the mind the
fundamental principle of works contract is that it is an composite
agreement for trapsfer of property in goods by accretion together with
rendition of labour/service. And further it is well recognised naturally,
lawfully and explicitly so in Central and State legislation as well that
Works contract is a composite, indivisible, distinct and insular
contractual arrangement, a specie distinct from a contract for mere sale
of goods. or one exclusively for rendition of services, And the above
principles are flown from unvarying series of Apex court rulings inter
alia the following:-

- State of Madras v. Gannon Dunkerley & Co. (Madras) Ltd —
(1958} 9 STC 353 (3C);

- QGannon Dunkerley & Co. and others v. State of Rajasthan
end others (1993} 088 STC 0204;

- Builders Association of India v, Union of India — (1989) 2

SCC 645;
- Bharat Senchar Nigam. Ltd. v. Union of India — 2006 (2)

S.T.R. 161 (S.C.); ‘
- Larsen & Toubro Ltd, v. State of Karnataka — 2014 (34)

S.T'\R. 481 (3.C.);
- Kone Elevator India Pvt. Ltd. v. State of Tamil Nadu — 2014

(34) S.T.R. 641 (S.C.)

- CCEv. Larsen and Turho Ltd 2015 (39) S.T.R. 913 (S.C.};
= In view of the above principles laid down by the Apex court and
invariable factuel position that.ﬂwy are incorporating the various goods
namely murrum, concrete, electrical poles, electrical wiring ctc., in the
execution of impygned activity of Tand development’ apart from exertion
of labour, the impugned activity shall be treated as, specics of worlks

contract;
Page 1.5 of 40
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@i Jt is settled law that in case of exccution of works contract property
in goods involved therein would get transferred through accretion. And
in the instant case Noticec incorporated the géods namely minrrum,
concrete, electrical poles, electrical wiring etc., therefore it is clear case
that Noticee transferred the property in goods to their customer while
undertaking the impugned activity and undisputedly exerted the labour
for execution of impugned activily thereby eatisfying the speeies of
works contract viz., supply of goods and services/labour;
=il VaJue assessed for VAT also includes the Tand development ciuzrges’
collected which further fortifies that ‘land development’ is species of
worke contract;
() From the provisions of ‘Works Contract Service' in the [inance Act,
1994 it is clear that omly specified aclivities of ‘worlts contract’ are
intended to tex and not cvery contraot of works contract’ like therein
VAT provisions, Hence in order to tax under the category of ‘worles
contract!, activity shall fall in the list of works epecified therein, And the

_ l‘i"li"'- rese ol gnic developroent—is- - nov lgting 1 nder ALy 9

specific works since:-

- It does not involve any work of ‘erection, commissioning or

installation’ et accordingly sub-clause (g) fails; . — —
- Tand development’ does mot invelve any construction of

building/civil struchire accordingly sub-clanges (b), (c) & {d}

fails on this count;

- Similarly sub-clayse {e) also fails in the instant case as there

is 1o execution of any turtkey projects/EPC coniracts;
=9 Therefore, the Impugned activity is not Hable under the category of

WCS’; -

- Composite contracts can be taxed only under the category of Works: =
contract service' qua Section 65{105){zzzza), ihid and not under any
other categorics including ‘site formation’. Reliance in this regard was
placed on Hon'ble Supreme court decision in CCE v, Larsen and Turbo
Itd 2015 (39) S/T.R. 913 {8.C.). That means service slement in the
worlcs contracts otaer than those covered under the specified category of
‘Works Contract Services (WCS)' is not texable; :
=ty Since there is a specific category for ‘works contract’ but Pasliament
has in its wisdom net covered the works contract in relation to ‘land
development!, the same canvol be taxed under any other category of
gervices. In this regesd, reliance wes planed on the decision of the
Hon'ble Tribtnal in the ‘case of Dr. Lal Path Lab Put. Lid. Vs

Conmmissioner of C. Ex., Lndhlane 2006 (004) STR 0527 Trj.-Del and
Page 16 of 40 :
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same was Affirmed in 2007 (8) STR 337 (P&H.) wherein it was héld that
"What is specifically kept out of a levy by the legislature cannot be
sub}'ected 1o tax by the revenue administration under another entry”,
Therefore, demand of service tax on land development charges’ is not
sustainable;
bl As stated in baclkground facts, from 2012, they stopped entering
separate agreement for land development’ since land was already
"developed by thet time and villas are in semi-constructed/finished stage
{including villas no;; booked at that time), Accordingly, sale deed was
being entered covering the hoth portion of land & semi-constructed
villa/house and stamp duty was paid;
=) The impugned SCN does not dispute the above fact that sale deed
was entered conveying the title of semi-finished villa/house along with
land but proposes to tax component of semi-constructed component
after alleging that (vide Para 3.2) “It appears what is transferred by way
of sale deed is a semifinished construction and not merely land.
However it is observed that M/s. KMH have erroneously claimed
exemption fbr the entire value indicated in the sale deed. The value cost
of construction of these semi-finished houses is to be arrived by deducting
from sale deed value, the cost of land which is to be arrived
'proportionately basing on the values of identical lands.*
o) Semi-finished villa/house represents the construction worl already
done prior to booking of villa/house by the prospective buyer. The worle
undertaken till that time of booking villa/house is nothing but work
done for self as there is no service provider and receiver, It is settled law
that there is no levy of service tax on the self-service and furtherf to be a
works contract, there should be a contract and any work done prior to
. entering of such contracts canmot be bought into the realm of works
contract, In this regard, reliance is placed on this followlng:

- Larsen and Toubro Limited v. State of Karnataka — 2014
(34) S/I'R. 481 (8.C, |

= CHD Developers Litd vs State of Haryana and others, 2015 —
TIOL~1521-HC ~ P&H-VAT

{3 To be covered under the definition of works contiact, one of the vital

conditions is that there should be transfer of propetty in goods lcviable_

for sales tax/VAT, Undisputedly sale of undivided portion of land along

with semi-finished villa/house is not chargeable to VAT and it is mere

gale of immovable property (same was supported by above cited
Page 17 of 40
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judgments also). Therefore, said sale cannot be considered as works

contract and consequently no service tax is liable to be paid. All the

goods till the prospective customer become owner have been self-

consumed and not transferred to anybody. Further goods, being used in

the construction of semi-finished villa/house, have lost its identity and

been. converted into immovable property which cannot be considered as ‘
goods therefore the liability to pay service under ‘works contract service’

on the portion of semi-constructed villa represented by ‘sale deed’

would nat arise;

wod) Without prejudice to the foregoing, there is no service tax levy on

sale of semi-finished villa/house as the same was excluded from: the
definition of ‘service’ itself;
toclll T he covered under the ahove exchision the following ingredients
ghadl be aatiaﬁed:
g Therc should be transfer of tile:
Transter of title meens “change in ownership’. And in the instant case
B there is chan; 2 from Noticee to their customer since aiter
gxecution of ‘sale decd’ customer is the owner of “said jmmovable
property” thereby this condition is safisfied,
b. Such transfer should be in goods or immovable property:
~What-constitutes wimmovable-properiy-was-nowhere.defined-in-the: -
provisions of Finence Act, 1994 or rules made thereunder, It is
pertinent to refer the definition pgiven in section 3 of Tremsfer of property
act 1882 which reads as follows: .
‘Tminuvable properiy” does noi inciude standing iimber, growing
crops or grass”
Further section 3 of General clauses. act, 1897 Whlch reads as
follows:

———— R movable “property™ s
land, and things atteched to the earth, or prlmuuzen!h/ faslened to
anything attuched to the earth.
Reading of the avove, undisputedly “land along with semi-finished
villa/house” iy iromovalle properly therehy this condition was ulso met.
c. It is by way of sale, gift or cther manner
I the instant case erecudion of sale deed’ & payment of applicable sty
duty itsell evidences that there js sale, Further it is periinent to cousider
the definition given under scction 54 of Transfer of property Act, 1882. Tu
absence of definition of “sale” in the provisions of Finance Act, 1994 and '
relevant extract reads as follows:
. “Sale” is a transfer of ewnershiln in exchange for « price pald or
promised or part-paid cnd paré promdsed, Sole how made — Such
transfer, in the case of tangible fmmoveable property of the value of one

huadred rupees and upwards, or i the case of ¢ reversion or other
frucrigtble thilviy, e be jade oy vy s regisieyed insrament,

R ——
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In the instant case &1yo there iy transfer of ownership and price was alsg
paid (part of the price is promised to pay) and transfer was made by
executing ‘sele deed’ which is validity registered with stamp authorities.
Therefore, undoubtedly there is sale thereby this condition was also met.

d. Merely
Undoubtedly ‘sale deed’ was executed to tranafer the title in immovable

* property only and such transaction (sale of immovable property) does not
involve any other activity namely construction activity as the same done
entering separate agreement Mis-constructed by the irnpugned SCN.

b=l Therefore, all the ahove conditions were satisfied in the instant case

thereby making the transaction falling under said exclusion and hence
amounts received towards ‘agreement of sale’ are not subjected to service
tax; ‘

=) If two transactions, although associated, are two discernibly
separate transactions then each of the separate transactions would be
assessed independently. In other words, the discernible portion of the
transacton, which constitutes a transfer of title in immovable property
would be excluded from the definition of service by operation of the said
exclusion clause while the service portion would be included in the
definition of service. In the instant case, it was well discriminated the
activity involved & amounts received towards Sale of “land along with
semi-finished villa” (‘sale decd’ separately) and Construction activity (by
executing construction egreement);

wod Whatever the activity involved & amounts received towards
constryction agreement was suffered service tax end again ‘taxing the
associated transaction alleging that construction wes involved is not
warranted under the Finance Act, 1994 more s0 in case when there is
clear separation/bifurcation/vivisection of activity involved & amounts
received towards such associated transactions from the activity of
construction;

oy Without prejudice to the foregoing, even assuming ‘land
development’ activity s lable for setvice tax, it humbly request to allow
the benefit of paying tax @4.8% in terma of ‘Warka Contract (Composition
Scheme for Payment of Service Tag) Rules, 2007 ~ as it is specic of works
contract;

(el Byen assuming 'land development cherges’ taxable, it is submitted
that for the period 01.07.2012, adopting the principlés of Bundled
service’ u/s. 66F of Finance Act, 1994, same shall be construed as ‘works
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contract’ and tax shall be levied only @40% on the amount received in
terms of Rule 2A of Service tax (determination of value) Rules, 2012;

iy Construction agreement is being entered for the construction work
to be undertaken including construction of common amenities/facilities
like club house, CC roads, street lighting, landscaped gardens etc., and
there is mno  Dbifurcation on the amounts towards common
amenities/facilities. And Noticee is paying service tax on the amounts
received towards this agteément adopting the taxable value as per Rule
2A of Service tax (determination of value) Rules, 2006. All these facts are
undisputed in SCN elso; :

®)  Construction of common amenities like club house, CC roads, street
lighting, lendscaped gardens etc., requires both maicrials/goods
{Murram/clay, cement, concrete, rocks etc.,) and also the labour exertion

‘i executing the seid constructioin, he’ Common amenities/ lacilities

constructed would be iremsferred to soclety/ assoclation that is being

fonncd by all owners of w’.ﬂa in the impugned project. As the
i omers) s owner of |

the seme, the cost incurred for the construction is being recovered from

; egch&avery r:uatomet; . | ' = : —
e The impugned SCN propose to deny the abatement citing that |

trensfer of property is not to individual and hence not a ‘works contract’,
In this regard, it is submitted that common amenities /faculties
constructed are being transferred to socicty/associahon which, is in turn
owned b,y cuatams:srmn@mlg_ only &

sucicf.y/ asaociaﬂnn Tdmad by group of pcuplc are not diﬂ‘crmt and both
are one & same. That being a case, whatever the transfers made to
socicty/association ls nothing but transferred to individual customers.
Hence SCN averment that property in goods is mnot transferred to

individual customers.is not correct;
®3  The entire definition of ‘works contract (sither before 01.07.2012 or
thereafier) doos not provide that transfer should to individual/
customerfcontractee and what all it re quuvs only the transfer of property
that -may be to customer/conlisactee o any third person and: such
transfer should be leviable to VAT, all these ingredients are satisfied in
the instant case inter slia property in goods incarporaied was transferved
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o emocicty/aceocintion and VAT wes levied G paid also. Hence SCN
averment is not correct; _
®li - Rurther, ‘residential complex’ construction falls within the realm of
‘WCS' and the expression “realdential complex’ was defined under Section
65(91a), ibid to include ‘common amenities/facilities’. On conjoint
reading of this, it is clear that construction of ‘common
amenites/facilities’ also specie of ‘works contract’, Therefore, averment oi"
SCN goes contrary to this and hence not valid;
®by - Other non-taxable receipts (Corpus fand, Electricity deposit, water
charges, service tax etc.,) are not liable ~ hence shall not be included in
‘taxable value’, These recelpts consists of:

a. Corpus fund which is collected & totally kept in separate
benk account and transferred to society/association once it is
formed; collection of corpus fund & keeping in separate bank
account and subsequent transfer to association/society is statutory
requirement;

b, Electricity deposit collected & totelly remitted/deposited with
the ‘electricity board’ before applying electricity connection to the
villa and Noticee does not retajn 8ny emount out of it; this deposit
is collected & remitted as per the statutory provisions of
AP Electricity Reform Act 1998 read with rules/regulations made

thereunder;
C. Water deposit collected: & totally remitted to ‘Hyderabad

Metropolitan Water Supply & Sewerage Board (HMWSS)’ before

teling the water conuection, This Deposit amount also includes

» Water consumption charges for first two months along with

Scwerage cess. All these deposits are collected & paid in terms of
HMWSS Act, 1989 r/w rules/regulations made thereunder;

Service tax collected & remitted to the Central government as per the

provisions of Finance Act, 1994;

“%  As seen from the above, all these charges collected ‘other non-
taxable receipts’ are statutory charges/deposit and received as mere
re&ibur‘sements of expenses/charges incurred/paid on behalf of
customers and does not involve any provision ‘(llf servioe.‘ Hence same
shell be excluded from the taxable value inter alig in terms of Rule 5(2) of
Service tax (determinasion of value) Rules, 2006;

) Judicially also it was held that above charges are not to be included
in taxable value and Placed reliance on ICC Reality & Others Vs CCE
2013 (32) S.TR. 427 (Tri-Mumbei; Karnataka Trade Promotion
Organisation v, CST 2016-TI0L-1783-CESTAT-BANG; hence demand
does not sustain to thiy extent;
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we)  With regard to invocation of larger period of limitation, they

submitted that suppression means not providing information which the
person is legally required to state, but iritentionally or deliberately not
stated. As stated in fuctual matrix there was continuous intimation (from
year 2010) regarding the compliance being made from time to time and
repeated requests were made asking to confirm their understanding.

Letters were filed giving the detailed brealup of amounts collected,

amounts offered to tax & not offered (excluded) to tex. At no point of time,
Department responded/iebutted to the above intimations/ requests,

wdd What is believed to be not taxable/leviable as backed by their legal
understanding was well put forth before the authorities in the year 2010
i.e. at the time of beginning their compliance itself and subsequently also.
Thus, full facts of subject SCN were voluntarily disclosed by them without
any enquiry/réquest from the Departmental authorities and they had
never hidden any fact from the officers of Department and subject matter
of preacnt SCN was Imown to the Dcpartment before the beginning of

s Not objecting/responding at that time which gave vehement beliel

that understanding & compliance made is in accordance with the law and

C but now that Is after ey of riearly 5 yeats coming out with thie present

SCN with illusory & baseless allegation to invole larger period of
limitation end proposing to punish them for the failure of Departmental
authorities is not valid in the cyes of law. In this regard reliance was
placed on the decision of the Hon'ble Supreme Court in the case of
Pushpam Pharmaceuticals Cempany Vs Collector Of C. Ex., Bombay

1995 (78) E.L.T 401 (S.C);

®  Most of the builders/developers across the country are not at all
paying service tax (especially on villas constructions) and there were
serious doubts expressed on the applicability of service tax and
customers are also very reluctant to reimburse citing the above practice
of non-payment by other similar builders, Judicially also it was held that
construction of villas are not subjected to service tax as submitted supra;
M There was lot of confusion on the Hability of builders on the
applicability of service tax and was challenged before varigus courts and
courts also expressed different views and most of the cases in favour of

tax payer. For instance, recently the Hon'ble High court in case of Suresh
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Kumar Bangg) v. Upi 2016-TIOL-1077~HC—DEL—ST held that
- onstruction contracty Ar¢ not subjected to service tax;
W Further, taxability of contrects involving immovable Property was

2014 s reported in Largen & Toubro Ltd. v. State of Karnataka -2014
(34) 8.T.R, 481 (S.C.). The issue of classification of indivisible contracts
under ‘COCS*/'WCs! was in dispute, Cougtg expressed different views,
" referred to larger bench and finelly settled by Supreme Court in the year
2015 in favour of tax payer as reported in Commissioner v, Larsen &
Toubro Itd, — 2015 (39) S.T.R. 913 (5.C.). Apart from the above
difficulties, construction industry was in slump (especially in erstwhile
state of Andhre, Pradesh due to state bifurcation issue) and builders were
facing huge financiaj problems/ difficulties;

™  Despite above challengcs/doubts/conﬁzsion, they voluntarily paid
all service tax dueg within the due date before the intervention of revenue
department, There is no evasion of tex. Therefore, in the above
background, intension to evade or delay the bayment canmot be
attributed. Farther differentiation shall be made between the zissessee
who ig voluntarily complying with the law and paying all dues despite of
dgubts/ confusion/ challenges ete., and assessce who is mot at all
complying with the law despite knowing his liability, Giving equal
punishment for errant Bsessee and non-errant asgesgee shall be hest
avoided. Hence jn view of above. factual & legal matrix, larger period of
limitation is not invokable;

@ The present SCN .arises due to difference of interpretation of
provisions between them & revenue, Further, varicus letters were filed
before Department authorities, who never objected/responded on the
compliance made by them, Not objecting the compliance made & talking
nearly 6 months time after investigation to arrive their view/conclision
fortifies that subject matter js plausible for difforent Interpretations and

decision of the Hon'ble High Court of Gujarat in the case of CCR v,
Poonam Plastics Industries 2011 (271) B.LT 12 (Guj);
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‘™ Merely because they chooses an interpretation beneficial to him,
malefide intension to evade payment of service tax cannot be atiributed
to them, Accordingly, laxger period of limitation is not invokable, In this
regard reliance was placed on the decision of the Hon’ble Tribunal in the
case of Rangsons Electronic Solutions (P} Ltd v. CCE 2014 (301) E.L.T.
696 (Tri, - Bang,);
¢ They regularly paid service tax and duly filling ST-3 returns
showing the all these particulars as required/permitted in the format
prescribed in this behalf (Form ST-3 specified by CBEC), If they wants to
suppress the fact with intent to evade the peyment of texes, :thay might
not have disclosed the same in ST-3 refurns, urther, allcgauon of
impugned 9CN that they had mnot disclosed the relevant
deteils/information to the department was not foctuelly correct and
Tequires fe.be et aside, In thia regard, they placed ralichee on- the
following case Inws;

: = Shree Bhree Telosom Pvt 14d,, Ve, CCE Hyderabad [2008

232 EIJT 684 '.!. B 1. .
ATWaTE expoits pvl, Lid v, CST 2014 (36) 8.1.R. 802 (Tri,

3 AhmdQ;
- Bajaj Hindusthen Ltd v. CCE 2014 (33) S.T.R. 305 (Tri, -
Dal)) =}

) As gtated supra, various matters fnvolved in the issue were referred
to larger bench, When the matter(s) were referred to larger bench,
extender petiod of Iimitation cannet be juvoked. Reliance was placed on
the following case:-

v. CCR & ST 2016 (41) SR, 642 (1,

»Dcl) '
- Mcgafine Pharma Pvt Ltd Vs CCE & ST 2014-TIOL-1312-

CESTAT-AHM
- CCE v, Mapro India Ltd 2015-TIOL-2554-CESTAT-MUM

“l When the Issue was disputable and at one point of time, the view of
the courts was in favour of the assessee, question of invecation of
exbanded period of Jimitation does not arise, Reliance i this regard was
placed on the declsion of the Hon'ble “High Court of Ahmedabad in the
case of CCE v, Sautashira Cement Ltd 2016-TI0L-365-HC-AUM-CX;

* Long list of famifiat judicial pronouncements holding impugned two

grounds of nou-payment of Service Tax and faﬂuvc. to file torrect 8T-3
woturno by themuoclves votally inadequate to suﬂtem allegation of viliul
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misstatement/suppression of facts and placed reliance on the decision of
the Hon'ble Tribunal in the case of Punj Lioyd Ltd, V. CGE & ST 2015 (40)
S.T\R. 1028 Tri. - Del.);
¢ The averment of SCN that, lapse would not have come to light but
for the investigation of department, standing alone cannot be accepted ag
a ground for confirming suppression, Mis-statement or mis-declaration of
facts, More 3o considering the fact that the very objective of conducting
the Audit of records of an assessee is to ascertain the correctness of
payment of duty, availment of CENVAT credit, etc., any shortcomings
noticed during the course of Audit, itself cannot be reasoned that the
deficiency was due to mala fide intention on the pext of assessee, In this
regard, reliance was placed on the decision of the Hon'ble Triubnal in the
case of Landis + GYR Ltd. v. CCE 2013 (290) E.L.T. 447 {Tri. - Kolkata);
td - They are under bonafide belief that compliance made by them not in
accordance with the law and whatever believed to be paid was paid. It is
well settled legal position that suppression of facts cannot be attributed
to invoke Iongt;r period of limitation if there is bonefide belief, Same was
flown from the following case laws:- )
= Padmini Products v. Collector —1989 (43) E.L.T, 195 (S.C.)
- _Commissioner v, Surat Textiles Mills Ltd. — 2004 (167)
ELT. 379 (3.C)
&) Further, they placed reliance on the following case laws:
- Continental Foundation Jt. Venture CCE, 2007 (216) E.L.T
177 (3.C) :
= -CCE, Chemphar Drugs & Liniments 1989 (40) EL.T 276
(8.C)
- Tamil Nadu Housing Board v, CCE, 1994 (74) ELT 9 (SQ)
* Uniworth Textles Ltd. v. Commissioner 2013 (288) B.L.T,
161 (8.C))

) Al the entries are recorded in books of ‘accounts and financial
statements nothing is suppressed hence the extended period of limitation
is not applicable and placed reliance on the following case laws;

- LEDER FX Vs DCTO 2015-FI10L-27927-H( ~-MAD-CT
= Jindal Vijayanagar Steel Ltd. v. Commissioner — 2005 (192)
B.L.T. 415 (Tri-bang)

®M  In case demeand stands confirmed, same shall be re~quantified after
allowing the benefit of cums-tax under Section 67(2) of Act, ibid since they
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had not callected service tax from the buyer to the extent of alleged
short/non-payment of service tax. In light of the statutory backup as
mentioned above and cases where it was held that when no service tax is
collected from the customers the assessee shall be given the benefit of
paying service tax on cum-tax basis. Reliance in this regard was placed

on the following case laws:-
- P. Jani & Co. vs. CST 2010 (020) STR 0701 (Tri.-Ahmd).
- Municipal Corporation of Delhi vs CST, Delhi 2009 (016} STR
0654 Tri.-Del
-  Ouwuega Finunclel Services Vs CCE, Cochin 2011 (24) 8.T.R
590
- BSNL Vs CCE, Jajpur 2011 (R4) 8.T.R 435 ('I‘n~ﬂrl)

b Without prejudice to the foregoing, Noticee submits that all the
grounds taken for extended period of limitation above is equelly
applicable for penalty as well;

o There iy nw fntention tv evasion of inx uud whal ave all belleved to
be payable was paid (Ra. 19,00,?36/-} within tms, which is undisputed,

{mid) ’I‘he meugned show ceuse notxce he.d not dlscharged burden of
proof regarding the 1mposlton of the penalty under Section 78 of the

brcach of legal provisions-or. whemthe brcach ﬂaws from the bona-ﬁde
belief that the offender is not liable to act in the manner presctibed by the
statute. Reliance In this regurd was placed on the following case laws:-

Indian Coffeec Workers' Co- Op Sociely Iid Vs C.C.E. & S.T.,

- l{(nﬂustmhﬁg% td. v Eftnté- of Orisse —1978 (2) W.LA
- CCEVs Guja.mt Narmada Fertilizers Co, Ltd 2009 (240) E.L.T
661 (S.0)

- Commissioner v, R.K. Electronic Cable Network — 2006 (2)

S.T.R. 153 (fribunal)

- Sundeep Goyal and Company v, Co:mmasmner—- 2001 (133)

E.LT. 785 (Vribunal)
(xviif) With regard to proposel to impose penelty under Section 77 of
Finance Ach 1994, they eubivitted thet they had registered with
Deparbnent vide STC No. AAHIKS7I14ASDOOL w.ef 25044010 and
submitted copy of the same and now it is settled law that
builders/developers are not lable for service tax upto 30.06.2010 and
swme position was clarificd by CBEC in its circulars & 'confirmed
judicially aleo. That being a case, thoy registered well within the time
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Yrait ao por Scction 69 of Finance AGL, 1994 @1 fact before they become
liable, Therefore, no penalty can be imposed under Section 77, ibid;
[Ixi:_z) The alleged short/non-payment of service tax was due to various
reasons inter alia: '

a, Given understanding that compliance made by Noticee is in
accordance with the law; )

. Whatever believed as taxable was duly paid voluntarily;

(0 Various letters/disclosures were made to the department
informing their compliance and requested for confirmation also;

d. There were divergent views of Courls over the classification of
indivisible contracts, taxability of transaction involving immovable
property etc.,;

e. There was enough confusion prevalent on the applicability of
the Service tax among the industry;

£ Matters were referred to larger bench at various instances;

(bxx) All the ebove can be considered as reasonable cause and waiver of
penalty can be granted in terms of section 80 of Finance Act, 1994 and
placed reliance on the decision of the Hon'ble High Court of Karnataka in
the case of CST, Vs Motor World 2012 (27) 8.T.R 225 (Kar);
{lxi) All grounds are without prejudice to one another and reliance in
this regard was pltic_cd on the decision of the Hon'ble High Court of
Bombay in the case of Bombay Chcmi.calfs Pyt Ltd Vs Union of India 1982
(10) E.L.T 171 (Bom);
(xdi) In view of the above, they requested to drop the proceedings
initiated in the Show Cause Notice,
. DISCUSSIONS & FINDINGS
11. I have examined the notice issued under O.R.No.99/2016 dated 22-4-
2016, relied upon documents, case records and also the written submissions
made by the assessees at the time of personal hearing. The issues to be decided
before me are that whether
> The demand of service tax on the services ¢ worlks contract services”

and “sitc formation services” is proper and the services are properly
classified and the assessees are liable to pay the same or not

» The extended period is invokable or not

> The interest and penalties are Ppayable by the assessees or not

> The cum tax benefit can be extended or not

12, It is alleged in the notice that the assessecs falled to assess tax properly
and misclassified the services under * residential comﬁlex services” instead of
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classifying the samnc under “worles contract services” during the year 2011-12
and later they classified the same under Works Contract services” and paid tax
liability accordingly, It was further alleged that they failed to fils return for the
period Qct,2010 to Mar,2011 and thus not paid service tax Hability during this
period. It was alleged that the assessees entered into agreements with the buyers
for sale of land, development charges for laying of ronds, drains, and parks ctc..
and towards cost of construction thet include water and electricity connection
end for other amenitics. It was alleged in the notice that the cost of “Land
development charges” were not included in the cost of construction in some cases
and partially included in some cases, It was alleged in the motice that the
assessces fafled to claseify “ Land development charges” under any of the
category of services and hence the same arc classified under " site formation

services”, It was alleged in the notice that the cost of land development charges
ar¢ not inehuded in the cost of uvonstructon in respect of sume  of
clients/ customers end inchided in sowe cases, The activity involved, interealia, in
the land dwelopmmt io'preparation of site suitable for construcﬁnn for Jaymg of

different from constroction of villas. It was alleged in the notice the activity was
classified under “ site formation” services for the reason that the activity did not

N

LT3
&9

involve transfer of property and Trom the ingertion of negative list in terms of

Section 66B of the Mnance Act,1994 the services velating to Lend development
charges were not listed in the negalive Hst and thus taxeble. It was further
alleged that under the guise of sale of land » semil-finished villas wers also sold by

claiming exemphon by trcatmg these type of trangactions as sale of land and ...
X underpaid the service tax on these f_rrmsmur\nﬂ The apount of service tax is.

“alleged to be payable me of transactions and demand was made
accordingly. It was further alleged that service tax on other services provided in
counection with construction of villas was slso ot paid by the assessess. They
centravened varlous sections of Mnances Act,1994 and each contravention is
specified in the notice. Heroe service tax linbility of Rs 14,35,330/- under site
formation services, 40,830,581 /- under works contract services and 7 ,01,874/-
undet other taxable services was arrived at and demanded in the notice,
13, Asscsses/M/s KMH in their waitten reply submitted at the tHme of

personal bearing made the following submissions:
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TR They cnntested daot salo of land In the absence of proper mechanism for
identification of service element is not taxable and relied on the case Suresh
Kurmar Bansal Vs, UOJ 2016 43 S.R. 3 (Del.} and contested that construction
of villas can not be subjectegi to Service tax at all as the construction of villas
" can not be treated as residentlal complex as villa is not a budlding containing
more than 12 units,

13.2 Purther it was contested that the Villas constructed are being used for
personal use and falls under exclusion portion of the definition of the
‘Residential complex” defined u/s 65(91a), ibid. hence no service tax, Relied on
CBEC circular 108/2/2009-8.T., dated 29.01.2009 and M/s Virgo Properties Pvt
Limited Vs CST, Chennai 2010-TIOL-1142-CESTAT-MAD; For period 01.07.2012
onwards, same is exempted under entry No. 14(b) of Notification No, 25 /2012 ST
dated 20.06,2012 as amended;  and referred Macro Marvel Projects Ltd. v.
Commjssioner — 2008 (12) —SLI:B,; 603 (Tribunal) maintained by SCin 2012 (25)
S.1.R. J154 (S.C.); and CBEC circular 108/2/2009-8.T dated 29.01.2009.

It is observed from the dcfinition of “Residential complex” that M/s KMH
misconstrued the definition in his favour and trying to overlook the definition for
the benefit service tax, Extracts of the definition are reproduced here under

Section 65 [(91a) “residentia] complex” means any complex comprising of

() a building or buildings, having more then twelve residential units;
)  acommon area; and

(i)  any one or more of facilitics ov scrvices such as park, lift, parking
Space, community hall, common water supply or cffluent treatmen:
syslem,

located within a premises and the layout of such preroises is approved by
~an guthority under any law for the Hine being in force, hut does 1ol
include a complex which is constructed by a person divectly engaging any
ather person for designing or planning of the i;’lyﬂ'lli‘, and the construetion
of such complex js intended for personal use ag residence by such person,

Explanation. — For the removal of doubts, it i herehy declared
that for the purposes of this clause, —

(8) " “personal use” includes permitting the complex for use as residence
by another person on rent or without consideration 3

()  “residential unit* means. a single house or g single apartment
mitended for use ag o place of residence;
It is clear from the above definition that residential unit means a single house or

a single apartment intended for use as a place of residence and as per the
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definition the project “Bloomsdeale” met 21l the paremeters of the delinition such
it consisted more than 12 units with common areas and facilities such as

parking places, parks and water supply etc... It is evident that M/s KMH are

falsely contesting the issue for the sele of eacaping the service tax liability on -

the construction activilies undertaken by them in “Bloomsdale” project, The case
laws relied upon by them are not factually applicable as the facts are different
and distinguishable with the facts of the present issue before me. Hence the tax
demeanded under works contract services is correct and liability demended in the

notice is payable by them.

14. M/s KMH contested that “Land development charges” are not falling
under “site formation and clearance, excavation and ecarthmoving and
demolition” as none of the works specificd in the definition were carried out by
them in the Bloomsdale project. It was also confested that the setvices do not
even fail under works coniract service and siated that there is no iabiiity of
service tax on the services such as clectricel cabling, laying roads, drainage lines
LG BOES GECas b WAS 3teadiy LS : B o T " maieris -. '." ."‘.'.". ekl ky
these activitics, It was contested thet the noHce wes jssued with baseless

allegation that the services provided such as clectrical cabling, leying roads,

NN

and earthmoving and demolition”, They contested that the notice js issued
without any merit and needs to be quashed and relied upon the case Crystic
Resins (Indin} Pvi, Lid, Va CCB, 1985 (Q1G) I 0285 “Tri-Del and United
Telecoms Limited vs. CCE, Hyderabad-2011 (21] 8/1.R. 234 (Tri-Bang). I find

I wnder “stin formaton smd clearance, excavation

@

distingshable with the facts of the present case.

that these case laws are delivered with differsat factual situations and Heocs are

——— e e

18. Turther to afore said countentions , M/s KMH further contested that
laxebility question nrises culy when site fofmation s done independently not as
a,.part of composite contracts and relied on the Board's cireular 123/5/2010-
TRU, dated 24-5-2010, In this connection I ohserve that the contents of the
circular are misconstrued by the assesses in their favour as the issue dealt in
the circular dealt laying of cable aloug tle road side, In the present case the
services are not more laying of cables alone and hence the assessecs contention
is not tenable, The assessees vehemently argued that the agreements such ag ¢
vale of land”, ‘land developraent chawges” and * consteuction cherpes” ave

mutually co-exialing end insepavable and the activity of land devclopment {0 not
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2 “site férmation service” If taken as & part of composite work and relied on fesy
Jjudgements M. Ramalaishna Reddy v. CCE & Cus, Tirupathi 2009 (13)_S.T.R,
061 (Tri.-Bang.); Coramissioner v. Vijay Leasing Company - 2011 (22) _S,m 553
(Tribunal); '

16. Assessces further contested in ‘their reply that the impugned * land
development services” shall be treated as species of “works contract” and relied
upon verious case laws in support of theirs view. It was stated that common
arzendties were constructed with the materigl such as murram, concrete and
clectrical poles, electrical wiring ete., and used labour and transferred the
property in goods to their customers and hence satisfies the definition of “warks
contract” services. The definjtion of works contract is reproduced hereunder

(zzzz0) to any person, by any other person in relation to-the execution of a
works contract, excluding works contract in respect of roads, airports,
railways, transport terminals, bridges, tunnels and dams.

Lxplanation. — For the purposes of this sub-clause, “works contract”
means a contract wherein, —

()  transferof property in goods involved in the execution of such
contract is leviable to tax as sale of goods, and

()  such contractis for the purposes of carrying out, —

{a) erection, commissioning or instailation of plant,
machinery, equipment or structures, whether
pre-fabricaied  or otherwise, installation of
electrical and electronic devices, plumbing, drain
laying or other installations for trans hort of
fluids, heating, ventilation or air-conditioning
Ineluding related pipe work, duct work and sheet
metal  work, thermal insulation,  sound
insulation, fire proofing or water proofing, Lift and
escalator, fire escape staircases or clevators; or
. (b) constructon of g new building or a civil structure

or a part thereof, or of a pipeline or conduit,
primarily for the purposes of COIMMerce  or
mdustry; or

(© couslruction of a new residential complex or a
part thereof; or
(d) completion  and  finishing sarvices,  repair,

elteration, renovation or restotation of, ur similar
services, In relation to (b) and (o); or

(c) turnkey  projects incloding cugineering,
rocurement and congiruction or cormmissioning
EPC) projects; :

17. From the above definition it clearly manifested that in order to

classify “ Land developoient charges” under “Worlts Contract services” two

conditions are required to be satisfied Ist there should Dbe iransfer of

property in goods and the activitics to be performed under (g) to {¢) listed in
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the definition. Hence the common area and amenities even though
constructed with murram and concrete and usage of labour it is ngt
transferred in goods to any individual and the common area and amenitics
are used by the group of individuals and hence the same can not be treated
as species of * Works contract services”, In fact this is the allegation leveled
against them in the notice, The assessees submitted that there is a transfér
of property in goods in respect of common amenilies provided and the
amounts collecled under “ land developinent services” as they said that they
paid VAT on these charges and hence it is o species of “Works Contract
services”, Again in their written reply it i3 again contested that {vide para 23
cnwards) Land development services are not at ell covered under any of the
works defined wnder “ Worls contract services” and hence the land
development services do not fall under works contract services and referred
to Apex court case law Suprems conrt decision in COM v, Larsen aud Turbo
Ltd 2015 (39) 9.1.R. 912 {S.C.). 1t is moted that the assessees lacks clarity
i Iis submissions ag they say that the lynd dr;miopment services do not
; fall woder © site formetion services” s ]
works contract service® and again they say that its not a works contract

B L Aorny s

QY. L

Setvices as none of the works specified in the works coniract service was - -

pevformed forland develonmant agtist ey refererice 1 para 94 1o 77 Araig

vide para, 34 of their reply they requested that if s all land development
services ave to be treated as taxable the same may be classified under Works
eonfract and soquested to extend the benofit of abatement or Denefit of
paying @ 4.8% in terms of ‘Works Contract (Composition Scheme for - ————m

‘Paymentzof: Service Tax) Rules, 4007 = as it'i8 specie of works contract. NP
Rurtherthey contested that tHe 63 struction of common amenities involyes
the transfer of property and it is “ works contract” gervice only end claimed

that they correctly assessed at abated tates, They further argued fhat if

Tand development chages' are taxable, wlopting the piuciples of Bundled
SeCVice’ /s, GOF of Minamnce Act, 1994, sume shall be censtued as ‘worle
contract’ and tax shall be Jovied only @10% on the amount received in terms

of Rule, 2A of Service tax (determination of valie) Rules, 2012,

18, Trom the shove submissions and conten ions it is notlced that they
lack: clexify and trylng to negotate tax liability and circamvented the issue ’

vith diveipent contentions and relying on jirclevant ease laws. It is noticed

1

thet they wish (o seheme ot service tox lizhility ae manch as rossibic witl,
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Woglewl contentons. 1 find that In terms of Scction 65 A, services are
classificd with more relevant description of services, Extracts of Section 65 4
are reproduced here under
Section 65 A + Classification of taxable services, — (1) For the
purposes of this Chapter, classification of taxable setviccs shall be
determined Aaccording to the terms of the sub-clauses of clause
(105) of section 065;
(2) When for any reeson, a taxable service. is, prima faeie,

classifiable under two or more sub-clanses of clause (105) of seetion
65, classification shall be clfected as folloyg - '

(8)  the sub-clauge which provides the most specific description
shall be preferred 1o sub-clavses providing 'a more peneral
description; '

(b) comroaitc services consisting of a combination of different
services which cannof be classified in the manner specified in
clause (a), shall be classified as if they consisted of a service which
gives them their essential character, in so far as this criterion is
applicable;

{¢)  when a service cannot be classified in the manner specified
In clause (a) or clause (b), it shall be classified u nder the sub-clause
which occurs firgt among the sub-clauses which cqually merit
consideration. |

[3) The provisions of thig scction shall not apply with effect from

such date as the Central Government may, by notification, appoin £.]

18.1 In terms of 65(A) 2(a) "land development services™ gives more specific
deseription under “Site formation and clearance, excavation and earth moving
and demolition” service and the works involved are leveling the land and making
it suitable i‘or construction of villas and horizontal drilling for laying of drainage
- lites and water pipes and cables ete., apart from constructing common amenitieg
such as park, current poles and club houses. Since mejority works involved are
relatable to “Site formation and clearance, excavation end earth moving and
demolition” services, the Jand development services are tightly classified under
the same. As requested by the assessees, land development services can not be
classified cither under “ residential complex services” or under “works contract
services” ( after 1/7 /2007) as they collected cﬁarges under “land development
services” separately and hence are rightly classifiable under “Site formation and
clearance, excavation and earth movitg and demofitton” services, In this contegt I
rely upon the case Alokik Township Corporation Versus Comunr, Of C, Ex, & 8.1,
Jaipur-I (Tyf, - Del,) 2015 (37} S.T.R. 859 Demand - Land Development for housing
aroject - Demand raised under Construction of Complex service upte 30-5-2007 and
under Works Contract service category w.ef. 1-6-2007 - HELD : Development of
land for tawnship not covered by definition ofConsttuction of Commercial Complex
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service in Section 65(105)(zzzh) read with Sections 65(39a/ and 65(91a} of Finance
Act, 1994 or by definition of Works Contract service in Section 65(105)(zzzza) ibid -
Service 1ox demand not sustainable ~j@uynéd order set aside - Sections 65(39a),
65(91a) and 65(105)(zzzza) of Finance Act, 1994,

19. Hence in view of the above the land development services can not be

classified either under “Construction of Complex service® or under “Works Contract

service’, I also find that from the definition under Section 66F the entme set of |
services under “land development services” should be bundled under service that

is “Site formation and clearance, cxcavation and eartli moving and demolition®

setvices. Relevant extracts of Section 65 F are reproduced hereunder

BECTION [66FF, Prlno?l‘ea of intexpretation of specified descriptions of
sexvices or hundled services. — (1) Unless otherwise specificd,
reference to a service (herein referred to ns main service) shall not include
reference Lo a service whichuis used for providing main service.

[Hustration
‘Tho services by the Reserve Bank of India

) ‘belng the main service within
SECHMT o0, hors ) M (4 HEYiLY apeicy
rovided by any bank to the Reserve Banl
of India. Such agency service, being Input service, used by the Reserve
Banle of India for providing the main scrvice, for which the consideration
by vy of foo or commiggion or any otlici st is 1icoived by tie agent

service :m\ridcd orugrceﬂ o be E

FETHR, RV TIOT B CORCITTCICN TroTT ThHe ey O SeAc kil Y VITTe O
. iuclusion of the main service in clanse (b) of the negative list in section 1
66D and hence, such serviee is leviable to service tax.],

{2} Where a service ia nm%téhlc of differential treatment for any purpose
based on its deseription, the most specific description shall b preferred
over a more general desoription,

e in the follow

() if varions elements of such seivice are naturally bundled in the
ordinaty course of business, it shall be (reated ag provision of the.single
service which glves such bundle {ts essential character;

{b)__if various clements of such service are ot naturally bundled in the ' i
ordinary course of business, it shall be lreated as irovision of the single
serviee which results in highest Hability of service tox.

E.;cplaxmtian. — For the purposes .of sub-section (3], the expression
‘bundled service” means & lmntﬁn of provision of various services wherein

an clement of provision of one service is combined with an element or
eloments of provision of any other service or services.)

It 1s imporative from the above section that “ land developraents services® shall
be treated as single service due to its nomenclature and essential characteristics ;
even though it containe various, elements . Hence the demend under Site .
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formation and Clearance, excavation and ear(h moving and demolition is correctly
set in the notice and I confirm the tax liability under the same,

20.  The main demand under “ works contract services" » it i3 noticed that the
885essces undervalued the services charges by not including cost of construction
of semi finished units by claiming the same ag sale of land and there by claimed
ineligible exemption, The contentions of the assessees that { para 30) that
“undivided portion of land along with semi Jindshed villa/ house is not chargeable
to VAT and it is mere sale ofimmdvable propeﬂj" and cited the judgement Larsen
and Toubro Limited v. State of Karnataka — 2014 (34) S.T.R. 481 (S.C.) The
assesses again scheming with irrelevant arguments that no service tax is payable
on these transactions ag it was not falling under * works contract services”. | find
that there is no basis in theirargument and the definition is totally misconstrued
in their favour to get benefit from paying service tax, I confirm the tax liability
demanded in the notice under “works contract service”,

21, The contention by M/s KMH that the demand of service tex in respect of
* “other services” is not tenable in the notice as it was claimed that the amounts
were received towards Corpus fund, Electricity deposit, water charges and
towards service tax. However it was observed thet the assessees failed to submit
documentary evidence in support of their clajm and hence cannot be considered
&5 nop-taxable. Hence, in the absence of any documentary backing the amounts
collected for other services are taxable and I hold that that tax is payable on these
charges. In this connection [ rely on the judgment of Delkj High Court in the cage
Gokaldas Images Ltd Vs Union Of India reported in 2007 (7) S.T.R. 347 (Del.)
where in Delhi High Court held that )

WP (C) No. 5916/2003 : The gricvance of the petitioncer is that the

quota could not be utilised due (o power eut and the am]wul was

heard op 9-11-1998 by the first 'a[.lpeﬂu.tc authority while (he order
was passed in January, 2000 ane gigned on 15-11-2000. There 14

undoubtedly delay on the part of the first. appellate comm Ltee in -

passing the order but the maticr has also been considered by the
sccond appellate commitiee and the petitioner hagd Jailed to file
necessary documentary evidence. Thus, I sce no reason to interiere
in this cage, '

S.\'v) WP (C) No, 16102/2004 : The plea. is frequent power failure in
Okhla Industrial Area and the printing job at Jodhpoe being
affected due to cold weather and less sunshine, No documentary
evidence was produced and (he findings were, thus, corceetly
airived at by the firgt appellate commitice and the second appellate
commitice refecting the plea of the petitioner. Thus, the ma(ler, in
my considered view, calls for no interference.
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[xvit) WP No J3154/2004 : The petitioner haa peaded ]]'mlt_lr‘ri'.f
courl/ castonts stiike and  load shedding, by Ihe electricity
authority. Docunientary evidence was not produced and additiondl
pleas were sought (0 be added before the second appeliate
commitles, which has cansidered all the muatters and rejected the

same which, in my considered view, do not call for any interference.

22,  M/s KMH contended that in case the derﬁa.nd is confirmed , they may be
given the benefit of cum-tax under section 67(2) of Finance Act, 1994 and relied
on various case laws in their favour. It is observed that the assessees have not
collected values including service tax element in many cases. They collected
service tax separately and are filing returns, They are aware of the statutory
provisions and are billing service tax separately where ever they collected towards
taxable services. Hence in some cases separate collection of taxes and in some
cases cum tax benefit can not be the practice, In fact the demand noti;:e was
issued againat them ag they suppressed the facts of receipt. of taxable amounts
with intent evade payment of tayes and claliuing Ineligible exemptions. In this
context I rely upon the following case law -

Mme—mmfmmﬁ |

LORRY URIMAIYALARGAL SANGAM |, reported in 2016 (41) S.T.R (343)
(Settle Corm)( Chennai} held that “The Commissioner conceded that the -
i i Servioe Fax on'the rent collected for the vacant land I

CALN-Of eXxemplien-from-Serivice Th

prior to 30:6-2010, was-correct in law subject to production of documentary
evidences, He further stated that threshold exemption of Rs. 8/10 lakhs in
terms of Notification No. 6/3005-S.T., dated 1-3-2005 and Notification No,

33/2012-S.T,, dated 20-6-2012 is applicable only for the aggregate ualue. of ——
altsuch ta; ﬂ&mmﬁmmmmmmwmamw&mﬁm than 8/l

Years for all the services pr‘ouia'd by the

Y hreceding N ol

applicant, they are not eligible for exemption. In respect of claim for cum-tax
‘benefit the Commissioner Stated that the applicant did not mitiate any effort
to recover Service Tux element from their service receivers and in such
scenario extending the benefit of cum-tax benefit does not arise and mere
failure on the bart of the applicant to collect Service Tax separadely from
their service recejvers and later claiming cum-tas: benefit would tesult in the
deprival of legitinate revenye due to the Government*

In view of the aboye case law find that their request for cum-tax benefit can not

be considered and extended.
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23. M/s KMH contested that Interest and penalties are not imposable as
extended period is not Invokable in theirs case and stated that they paid an
amount of Rs 19,00,736/~ and the same amount was only payable and paid the
same with in the statutory time and burden to prove imposition of penalty was
not discharged by the department and relied on 8 case law Indian Coffee
Workers' Co-Op. Society L‘td. Vs C.C.E. & 8.T., Allahabad 2014 (34) S.T.R 546
(All} and further stated that it involved interpretation of law and hence penalties
are not imposable and relied on CCE Vs Gujarat Narmada Fertilizers Co, Ltd
2009 (240) E.L.T 661 (8.C) in support of their contention. In this regard it was
stated by them that they are new to service tax Pprovisions and requested benefit
under Section 80 of the Finance Act,1994. I find that their contentions are not
acceptable as they were registered with the department and were discharging tax
liability and filing, but for allegations made in the notice, ST-3 returns regularly.

ERECON Versus COMMISSIONER OF SERVIC TAX, AHMEDABAD
reported in 2016 (41) S.I\R, 538 (Tri. - Ahmd.) “Heard both sides and
bertused the case records, Appellunt was discharging tax liahility up to
September, 2004 and thereafter stopped making the payment of Service Tax
No ST-3 relurns was filed by the appellant dfler September, 2004, Once
appellant was aware of the fact that service tax on the services provided
was paid earlier, it can not pe considered that there was no intention to

evade payment of tax by suppression when appellant was not even filing

the statutory returns of the tax which he was paging earlier, Accordingly, it
is held that penalties under Section 78 of the Finance Act, 1994 is
imposable. The case laws religd upan by the appellant are distinguishable
on fucts and are not upplicable to the facts and circumsiances of this case”.

PHEL LOOK OUTDOOR ADVERTISING Versis COMMR. OF CUS, & G. EX,
GUNTUR2007 (6) S.T.R. 153 (1Y, - Bang,)

Demund (Service tax) - Limitation - Failure to file return - I was sufficient for

invoeation of extended period when there was no time ltmit for recovery of

dues as per Section 74 of Finance Act, 1994, [para 5.7

BOX & CARTON INDIA PVT, LID. Versns COMMISSIONER OF (. X .,
DELHI-IV 2008 (226) B.L.T. 85 (Tri. - Del.) “Demand - Limitation - Lixtendecd
period - Plea that Departinental officers visited the units on 27-3-2003 aned
OO issued on 1-9-2004 for duly demand for short peddl duty for period fiom
1-8-1999 to 31-3-2004 and d uty demand for period fiom 27-2-2008 to 31-7-
2003 time barred - Tribunal decision in 1999 (L14) BB, 400 (Tribunali)
holding that knousedge of Department in respect of sitppression of fucts not
relevant for computing timitation period of jive years - Demand susty inable -
Section 114 of Central Excise Act, 1944

24. In the light of the above Jjudgments I reject the plea of the assessees that
extended period is not invokable as the full facts were volunterily disclosed hy
them ‘without any Inquiry from the departmental anthorities and claim that they
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had not hidden any fact from the officers of the department is not acceptable and
tenable, They have provided the information only after initiation of investigation
by the department and it was discovered that the asscssces were misclassifying
their services with intent to evade payment of service tax. Since the assessces are
aware of stetutory provisions and have been collecting service tax and not paying
the same to the exchequer and they have hidden these facts to the department
and they are liable to pay penalty eciual to amount of service tax short paidynot
paid by them. The information was provided only after initiation of investigation
against them and hence I do not find that they have recorded the infomnatior; in
the specified records as the issue is intent to evade payment of tax by
misclessifying the services and as well suppressing the facts. Hence extended

.

period is rdghtly invoked in theirs case,

28. Assessees requested to consider the benefit under Section 80 of the
inance Ant, 1994, It is obeerved that they have not shown any reasonable cause
f'the Finance Act,1994.

to. consider thieir request for benelit under Section 80 6

X = e =1 -
MeNce ' COUSSE O HEB-BSRagaees -0 nenaitt nder aialvb

the afore said reasons. In this connecton I rely on the following cage law in

sepport of oy view.
e e e e et
oK,  Mumbai-l !

Gitanjali Gems Ltd. Vs Commissioner Of Sexvice T

teported in 2016 (43) 8.1.R. 230 (Tri.  Mumbai) wheit in it was held that

“ds regards the plea of the fearned counsel for the appeliant jor setting

aside the penalty imposed, on « specific query from the bench, it was stated

that the appellant has not paid the entire amount of the service tax Hability

and the interest thereof. The appellani has orly paid 50% of the amount of = —

, seruice- Laxtiability, We fing tae provisions of Section 80" ennol he

C tusaked i this case as fhore 710 discharge of service L ishilily-aig m—
- nterestthereol the patalty 1 ¢ 1e appellant needs to be upheld as

there is no justifiable reason or cause shown for sefting aside the pepalties”

COMMISSIONER OF SERVICE TAX, MUMBAI Versus LARK CHITMICALS

. LTD. 2016 (42) 8/R. 417 (5.C.) “Penalty - Quartun of - Reduction

itneler Scction 80 of Minance Act, 1994 - oeope of - In view of Judgment of

Apex Cowrt in Pharamendra Textile Processors at 2008 (23 FELT 3 (9.¢),

penalties imposed under Seetions 76 and 78 ihid not reducible under Seetion

80 of Finance Act, 1994”, '

26,  Inview of the above discussions and findings I pass the following order
ORDER

L. T confirm the demond of Rs, 14,865,330 /- (Rupees Fouricen ialihs

thirty five thonsand three hundied thirty Only) (including ail oesses)
being the sorvics tax poyable on Siie loaation Service dusrhng the
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Period October 2019 to March 2015 from them, under Proviso tp
Section 73 (1} of the Finance Act, 1994;

2. I confitm the demand of Rs. 40,80,581 /-(Rupees Forty Jakhs eighty

thousand five hundfed and cighty one Oaly) (including all cesses)

during the period October, 2010 to March, 2015 from them, under
proviso to Section 73 (1) of the Finance Act, 1994;

4. I appropriate amount of Rs 19,00,736 /- (Nineteen lakhg seven
hundred and thirty six only) paid towards service tax towards the
service tax demanded at ST No (1) to (3) above;

3. I confirm the demand of Interest as applicable, on the amounts at

" SLNo. (1) to {3) above under Section 75 of the Finance Act, 1994
6. I impose equivalent Penalty of Rs 62,17,785/- ( Re Sixty two lakhs
' seventeen thousand seven hundred and cighty five only) on the
amounts at SL No, (1) to {3) above under Section 78 of the Finance
Act, 1994 for contraventions cited sﬁpra;

7. I impose Penalty of Ry 10,000/~ { Rs Ten thousand only ) under

Section 77(2) of the Finance Act, 1994 for delayed Reglstration

I extend the benefit of reduced penalty of Rs15,54,446/- in terms of Section 78 of
the Finance Act,1994 to the as8sessees equal to 25% of the Service tax confirmed
at (1) to (3) above if the service tex and interest confirmed are paid within 30 days
of receipt of this order along with the amount of redue ] Ly’))i' Rs

15,54,446 /- ( {/
X *’/1\ )

Uiper a4, ) |
(V. VASUDHA PRASADA RAO)
tigaa 3

JOINT COMMISSIONER

To

M/s. Kadakia & Modi Honging,
94- 187/3 & 4, II oo,
Soham Mansion, M.G.Road,
Hr.:m1ndcmhw_i—!][_.)()ﬂ():}
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\,Co/py submitted to the Principal Coul;u‘-isaiomr of Hyderabad Service Tax
Commissionerate,

Copy to:

1. The Assistant Commissioner of Service Tax, Division-, Service Tax
Conumissionerate, Hyderabad .

2. The Superintendent of Service tax, Range-Ifl A , Hyderabad Secrvice
Comm-issionnmt_a, Hyderabad (He is divected to serve the order ancl
obtain dated acknowledgement for record)

8. The Superintendent of Secvice tax, Anti-Evasion Gr-VIII, Hyderabad
Bervice Commisslonerate, Hyderabad )

4. Master Copy / Office Copy.

.

= R cbedfl wow |
T.V.G. P PlRage D |
apiiies/ Superintand nt

e L W e
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ANNEXURE-VII

BEFORE THE JOINT COMMISSIONER OF SERVICE TAX,
HYDERABAD I COMMISSIONERATE, L.1B.STADIUM ROAD,
BASHEERBHAG, HYDERABAD-500 004

Sub: Proceedings under O.R.No. 99/2016-Adjn. (ST) (Commz.) [HQPOR
No: 10/2016-ST AE-VII]] dated 22.04.2016 issued to M/s. Kadalia f
Modi Housing, #5-4-187/3 & 4, II Floor, Soham Mansion, MG Road,
Secunderabad - 500003.

FACTS OF THE CASE:
A. M/s. Kadakia & Modi Housing (hereinafter referred as ‘Noticee’) inter
Ve

alia engaged in sale of residential“villas on their own land under the

name & style of ‘Bloomdale’. They arc registered with department vide

STQ No. AAHFK8714ASD001 w.c.f. 25.04.2010 (copy of ST-2 enclosed as

_annexure:g,).

B. Noticee initially executes Agreement Of Sale (AOS) for sale of residential

villa and thereafter executes

i

U 2 Tr
Sale Deed (sample copies salé deed is enclosed as annexure” ), (hak

gets registered and appropriate ‘Stamp Duty’ has been discharged
on the same. Initially ‘sale deed’ was entered only for the portion of
land value and separate agreement was entered in the name of ‘land
development charges’ however from 2012 practice of entering
' i ¢

separate agreement for ‘land development charges’ was dispensed
with as the land was already developed by that time and started
entering ‘sale deed’ for the semi-constructed villa along with land
attached thereto.

Construction agreement is being entered for the construction work
to be undertaken [or the said villa’s {sanple copics of construction

VTR AYA
agrecments are cnclosed as annexure ). This agrecement includes

oS AR
'S (,_/ /"\} \ O
L'f( \;;\.Myq ! ];\
= U Aaepfintants if.?'.l
\ \ Nl
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. Again vide letter dated 30.12.2011, Noticee intimated that service tax
was paid under protest for the period 01.04.2011 to 30.09.2011 on the
value attributable to the constructiqn done after 01.07.2010 under the
categéry of ‘construction of complex service’ (COCS) after adjusting the
service tax payments previously made, if any (prior to 01,07.2010). And
filed ST-3 return also {copy of ST-3 return for the period April 2011 to

September 2011 is enclosed as anncxure\”} Here _again_iherc is no

response (rom the revenue department.

The above was done onlv on their sole understanding of law and because of

this. Noticee repeatodly reauested the revenue department to confirm their

underatanding but Noticee at no point of time received an

[rom department.

G. As the department was not responding and Noticee has their own

doubts, Noticee approached consultant for advised on the compliance to |
be made for service tax. As per the consultant advise, Noticee started |

paying service tax under protest on the amounts received towards

; u‘\'ﬂ“‘ﬁ...biﬂl-kﬂu&*ii-f“qﬁ_ﬁbi Tole-recerprey : ted:

supra) under the category of ‘Works contract service (WCS). Said fact of '

paying under protest & on the amounts received -towards ‘construction
agreement’ was intimated to department along with detailed statements
showing the total receipts, amounis included in taxable valuc and
excluded from it etc., was also sutbmitted. For instance, for the period
January 2012 to March 2012, leiter dated 22.07.2012 was filed and

similarly for tlie subsequent period also (copies of letter filed are

: =
enclosed as annexure _—E j. Here again it was specifically requested




revenue department to confirm Noticee understanding and but no
response again.

All these were done voluntarily and well before the intervention of

revenue department.

H. And it was only after expiry of nearly 5 years from the date of filing letter
asking for clarification/confirmation, officers of anti-evasion in the
month of August 2015 sought various records, thereafter recorded
statements and viewed that

i. Land development charges collected are liable for service tax under
the category of ‘site formation and clearance, excavation and
earthmoving and demolition (‘site formation’ for short)’;

ii. Service tax is liable to be paid at full rate on ‘common
amenities/ facilities without any abatement;
iit,  Other charges collect;d are liable for service tax;

I. Subsequently, Present SCN vide O.R.No. 99/2016-Adjn. (ST} (Commr]j
dated 22.04.2016 was served asking to show cause as to why: [:rl‘\ NNE AV ‘Q‘ t“
i, An amount of Rs. 14,35,330 /- (including all cesses) being the

service tax payable on Site formiation Service (as per Enclosure WS-
5 read with WS-3 & WS-4 to this notice) during the period October
2010 to March 2015 should not be demanded from them, under
proviso to Section 73(1) of the Finance Act, 1994;

ii.  An amount of Rs.40,80,581/- (including all cesseé) being the service

tax payable on Works Contract Service (as per Ehclo sure WS-5 read

with WS-3 & WS-4 to this notice) during the period October 2010 to
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March 2015 should not be demanded from them, under proviso to
Section 73(1) of the Finance Act, 1994; |

iii. An amount of Rs.7,01,874/- (including all cesses) being the service
tax payable on other taxable Services (as per Enclosure WS-5 read
with Ws-3 & WS-4 to this notice) during the period October 2010 to
March 2015 should not be demanded from them, under proviso to
Section 73 (1) of the Finance Act, 1994;

iv. An amount of Rs. 19,00,736/- paid towards service tax (as per

( ‘ Enclosure WS-5) should not be appropriated towards the service tax

demanded at Sl No. (i) to (iif}) above

o oyeolnterest -as applicable; ‘onan-emount -at-8LNo.- (i) to (iii) above

should not be paid by them under Section 75 of the Financ Act,

1994,

above under Section 78 of the Finance Act, 1994 for contraventions

cited supra;

Pehialty-should not-nedmpased Under-Section =77 (2] ot the - Ninance:

¢ Act, 1994 for delayed Registration;
In as much as;
a. Examination of the documents revealed that M/s.XMEH have not filed
the Statutory ST-3 Returns and not paid any service tax for the period
October 2010 to March 201 1. For the year 2011-12 they have filed the
ST — 3 returns and self assessed their service under Construction of

Residential Complex service for the period upto September 2011; and

from October 2011 onwards they changed the classification of the




service and are discharging duty under Works Contract Service and
they filed the returns for the period 2012-13 to 2014-15

. Examination of the receipts vis-a-vis the amounts indicated in the
Agreement of Sales showed that the cost of Land Development is not
indicated in the Sale deed (Cost of land Value) and exemption is
claimed in this respect.

. The activity of land development involves preparing the site suitable
for construction, laying of roads, laying of drainage lines water pipes
etc thus it is a separate activity different from construction of Villas.

- The activity of development of land appears to fall under the definition
of site formation as per Section 65(97a) ibid and the development
charges collected appear to be taxable to service tax as per Section 65
(10§) (zza)ibid. and with effect from 1.7.2012 it appears to be a service
under Section 66(B) of the Act. Further the activity does not fall under
the negative list mentioned in Section 66D of the Act. Thus the activity
of land development appears to be chargeable to Service Tax without
any abatement.

. M/s. KMH are entering into a Separate agreement of construction
with his customers and the activity appears to be taxable under
Works Contract service even during the period from October 2010 to
September 2011 during which M/s. KMH appears to have erroneously
classified the service under construction of Residential Complex

Service. The fact that M/s. KMH are discharging VAT under Works

Contract and are assessing the Service under Works Contract
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confirms the nature of the service that it is “Works Contract Service
Only.

f. Providing common amenities is not a Works Contract as there is no
transfer of property to the individual: Hence the abatement appears to
be not available for the value of Rs.1,50,000/- per Villa (being the
higher of the values admitted as M/s. KMH failed to arrive at the
correct value of common amenities) and appears to be chargeable to
full rate of Service Tax under other taxable services.

M/s. KMH appears to be liable to discharge charge service tax for Cost

™

of land development shown in agreement. of sales under “Site

- - formation Service”, They appear to be liable to service tax on the full

-_—-— -
value of Common amenities withoul any abatement

appear to be liable to Service Tax under “Works Contract Service” in

excluding the value of Common amenities. The cost of land of shown

in agreement of sales only appears Lo be exermpt [rom service tax.

Gats wiat IS A SIETT et Dy RO BRCtress ~is-a |
A » E—— —

) - construction and not merely land. However 1t is observed that M/s
KMH have erroneously claimed exemption for the entire value
indicated in the sale deed. The value cost of construction of these
semi finished houses is to be arrived by deducting from sale deed
vahie, the cost of land which is to be arrived proportionately basing on
the values of identical lands.

M/s. Kadakia 8 Modi Housing have been rendering taxable services

? and site formation

under the category of “Works Contract Services




as”

8

service however they have not paid the of service tax charged and
collected from the customers to the account of the Central
Government properly during the period from October 2010 to March
2015. They have not discharged service tax on site formation service
and they have not discharged service tax on works contract service by
under valuing the services they have not discharged service tax on the
total value of common an;eniﬁes. These facts have been suppressed
from the Department and would not have come to its notice but for
the investigation conducted. Therefore, it appears that the assessee

has intentionally suppressed the facts to evade the payment of service

tax.
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Submissions:
1. The Noticee submits that they emphatically deny all the allegations made

in Show Cause Notice (SCN) as they are not factually/legally correct.

2. Noticee submits that service tax is not at all payable by builder on the
centracts entered with individual buyer involving the sale of land
component in absence of proper mechanism for identification of service
component therein. Relled on Suresh Kumar Bansal Vs, UOI 2016 43
S.T.R. 3 (Del.) wherein it was held that
"Whilst Rule 2A of the Rules provides for mechanism to ascertain the value

.. of services in a. composite works contract involving services and goods, .. .

| L =4 == =

would not only include an element of goods and services but also the

value of undivided share of land which would be acquired by the buyer.

the non-service element from such composite works contracts involving an

element of services and transfer of property in goods. Whilst the

impugned explanation expands the scope of Section 65(105)(zzzh) of the
- Act, it does net provide any machinery for excluding the nor,,z,—slzruice,

components from the taxable services covered therein. The Rules also do

not contain any provisions relating to determination of the value of

services involved in the service covered under Section 65(1 05)(zzzh) of the




4 -

{

10

Act. Thus the said clause cannot cover composite contracts such as the
one entered into by the Petitioners with the builder. (Para 49)
“in the present case, neither the Aét nor the Rules framed therein provide
Jor a machinery provision Jor excluding all components other than service
components for ascertaining the measure of service tax, The abatement to
the extent of 75% by a notification or a circular cannot substitute the lack
of statutory machinery provisions fo ascertain the value of services

involved in a composite ¢ontract. (Para 53)”

3.. Further Noticee submits that construction of villas cannot be
subjected to service tax inter alia due to

a. Villas cannot be treated as residential complex defined u/s.

65(91a) of Finance Act, 1994 since villa is not a building

containing more than 12 units. Consequently same does not fall

under the category of ‘Works contract service (WCS)’ qua Section

65(105)(zzzza) of Finance Act, 1994;

b. Further judicially also it was held that construction of villas
cannot be treated as ‘construction of complex’ Relied on Macro
Marvel Projects Ltd. v. Commissioner — 2008 (12)_S.T.R. 603
(Tribunal) maintained by SC in 2012 (25)_8.T.R. J154 (S.C.);

c. Further Villas constructed are being used for his personal use
and falls under ecxclusion portion of the delinition of the
“Residential complex” defined u/s 65(91a), ibid. hence no

service tax. Relied on CBEC circular 108/2/2009-3.T., dated

./

.7
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29.01.2009 and M/s Virgo Properties Pvt Limited Vs CST,
Chennai 2010-TIOL-1142-CESTAT-MAD;
d. For period 01.07.2012 onwards, same is exempted under entry

No. 14(b) of Notification No. 25/2012 ST dated 20.06.2012 as

amended;

4. Mere paying service tax or filing of ST-3 returns under self assessment
system does not alter the taxability of the impugned activity as Self
assessment cannot be considered as final/decisive and further there

is no restriction far claim of the refund of the duty so self-assessed. In

- ‘this regard reliance is placedon —

-

(Tri. - Bang.)

Therefore notwithstanding payment of service tax by Noticee during

:_-lliiv‘-‘llllt-lﬂ‘ll"'{"!m*t!!}_k‘ s

entive transaction of villa sale that bef D a DOSW

question of any short payment and entire demand fails on this

‘count itself,

- -5, Without prejudice to-the foregoing; For the ease-of comprehension, the
subsequent submissions in this reply are made under different heads

covering different aspects involved in the subject SCN as listed below:

A. Land development charges are not Hable for service tax;




a9

12

a. It does not fall under the category of ‘site formation’;

b. species of ‘works contract’ but not ‘works contract’ taxable

under section 65(105)(zzzza), ibid;
¢. even assuming taxable, not liable for the cases wherein land
development agreement was not entered;
B. Construction of common amenities involves the transfer of property
and hence it is ‘works contract’ and correctly assessed at abated rate
— there is no short payment to this extent;
C. Other charges (electricity, water etc.,) are not liable — hence shall not
be included in ‘taxable value’
D. Taxes/duties collected (VAT, service tax, stamp duty) are not liable —
hence shall not be included in ‘taxable value’
E. Extended period of limitation is not invokable;
F. Benefit of cum-tax shall be given;

G. Interest and penalties are not payable/imposable;

In Re: Land development charges are not liable for service tax:

6. Noticee submits that charges for 4Yand development’ were collected
towards development of the layout into plots by laying roads, drainage
lines, electrical lines, water lines ctc., as per the rules of HUDA. Both

materials, labour are involved in laying of said roads, drainages etc.,

For instance, murrum, concrete were being incorporated in the laying of
roads apart from exerting the labour therein. Similarly while laying of

electrical lines, Noticee incorporates goods namely electrical poles, wire

etec,,
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7. Noticee submits that impugned proposes to tax the ‘and development’
charges collected after alleging (vide Para 2.3.8) that same is classifiable

under the category of ‘site formation’ u/s. section 65(105)(zzza) of

Finance Act, 1994,

8. The Noticee submits that the definition of the "Site Formation .and
Clearance, Excavation and Earthmoving dand Demolition Services” on one
t- hand and reference to description of on another hand, concluded the

liability of the service tax on the same activities without proving how the

-—-particular activity is covered under the provisions-of Finance -Aet;-1994. - —mmf

-— ——

L3 :
Notice had not recorded any reasons for conciuamg the |1aBH1ty of '

service tax on the impugned activities. Authority has not discharged its

onus on proving the Lability withoutl any doubt and

not valid. The Notice has been just issued in air and without proper

examination and hence the same has to be set aside. In this regard

{ ' consisting of three members) Crystic Resins (India) Pvt. Ltd., Vs CCE=},
1985 (019) ELT 0285 Tri.-Del, which has made the following
observations on uncertainty in the SCN and said the SCN is not valid.
“If show cause notice is not properly worded inasmuch us it does not
" disclose essential particuldrs of the charge any action based upon it
should be held to be null and void.”
“The utmost accuracy and certainty must be the aim of a nolice of this

jcind, and not a shot in the dark ..........

/?})f)\e’ z
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9. Noticee submits that the impugned SCN has merely extracted the entire
provision under Section 65(97a) of Finance Act, 1994 and alleges that
service tax is liable to be paid on the land development charges’ under
the category of ‘site formation’ u/s. section 65(105)(zzza) of Finance Act,
1994 but fails to specify under which clause of ‘Site formation’ is taxable
more specifically when ‘Site formation’ contains several clauses covering
different activities. Therefore such SCN is invalid and infirmity incurable
therefore requires to be quashed. Reliance is placed on United Telecoms
Limited vs. CCE, Hyderabad-2011 (21) S.T.R. 234 (Tri-Bang) wherein it
was held that “Commissioner does not give a finding as to the sub-clause
(i) to (vi) of 65(19) to which maintenance of accounts related if the services
fell under clause (vii). Moreover, there were no such proposals in the show
cause notice. We find that no tax liabilify can be confirmed against any
person unless the same ié specifically alleged in the show cause notice,

We hold that the impugned demand, therefore is not legally sustainable”

10. Noticee submits that the definition of ‘taxable service' & also the ‘site

formation’ was reproduced for easy reference:
P

Section 65(105)(zzza) of Finance Act, 1994: “fto any person, by any other
person, in relation to site formation and clearance, excavation and
earthinoving and demolition and such other similar activities;

Sectionn 65(97a} of Finance Act, 1994: 'site formation and clearance,

excavalion and earthmoving and demolition” includes,—

i) drilling, boring and core extraction services for construction,
geophysical, geological or similar purposes; or

(ii) soil stabilization; or
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(it} horizontal drilling for the passage of cables or drain pipes; or

(iv) land reclamation worlk; or

(v) contaminated top soil stripping work; or

(vi) demolition and wrecking of building, structure or road, '

but does not include such services provided in relation to agriculture,

irrigation, watershed development and drilling, digging, repairing,

renovating or restoring of water sources or water bodies;

Not falling under any sub-clauses of ‘site formation’ service:

11. The Noticee submits first sub-clause covers drilling, boring and core
extraction services and in the instant case of land development’ there

was no such activities were undertaken and therefore same is not

covered under this sub-clause. ——

— — s ———

—— ey —————

12. The Noticee su.bmits that second sub-clause covers the cases of soil

any such type of ‘soil stabilization’ i.e. improving or changing the soil of

surface. Therefore the not covered under second sub-clause too.

‘horizontal drilling’ whereas land development’ does not require such

kind of drilling works hence not covered here also.

14. Similarly further sub-clause covers requires ‘Land reclamation’ works
which involves the converting unusable/disturbed land into usable form

whereas in the instant case of ‘land development’ land is in very well

carried the development work and

usable form before Noticee
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development work only for laying of infrastructure as required by M/s,

HUDA. Resultantly same is not covered under this sub-clause also,

15. The Noticee submits fifth sub-clause covers the cases of ‘contaminated
top soil stripping work’ involving the carrying out measures for
preventing/correcting the soil contamination. Whereas in the instant
case of land development’ there is neither ‘soil contamination’ nor
measures for prevention/correction. Therefore not covered under this

sub-clause also.

16. The Noticee submits that last sub-clause covers the cases of ‘demolition
and wracking services’ and the instant case of land development’ does
not require any such kind of ‘demolition/wrecking’ resultantly not
covered under this sub-clause also.

In view of the above, it is clear that impugned case of land development’
would not fit into any sub-clauses of ‘site formation’ category qua Section

65(105)(zzza), ibid. Hence demand is not sustainable.

Parl ol composite contract of villa_construction/sale ~ hence not
‘under the category of ‘site formation’:
17. Noticee further submits that taxability under ‘site formation’ attracts
only when those specified activitics were undertaken independently and
not as part of any other composite work. This is because if such works

are held to be taxable under the site formation service irrespective of

whether carried our independently or part of composite work, then every
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such construction work would involve the activity of site formation,
which is separately taxed in other category. Same position was clarified
by CBEC vide its Circular No. 123/5/2010-TRU, dated 24-5-2010. The
relevant extract is as under:

“Wv) ‘site formation and clearance, excavation, earthmoving and
demolition services’ are aftracted only if the service providers provide
these services independently and not as part of a complete work such as
laying of cables under the road.” |

In the instant case, 9Jand development’ activity was not carried out
independently and part of composite contract for carrying out the villa

- construction/sale. This fact was fortifies from the Para ‘B’ of Agreement —
|

= — - = = —
ol sale s € relevaill eXlract reads as |

“the vendor in the scheme of the development of Bloomdale has planned

of the identifiable land (i.e. plot of land] logether with independent

bungalow constructed thereon. For this puwpose the vendor and the

\ respect to the sale of land, second with respect to development 'cfiqr'ge's on
land and the third with respect to the construction of the bungalow. These
agreements will be interdependent, mufually co-existing and inseparable
though in the scheme of the project the vendor may execute a sale deed in

© - favour of the vendee before -commencing the construction of the
bungalow.” (sample copies of ‘A0S’ are enclosed as annexure __).

Therefore land development is not taxable under the category of ‘site

fuormation’




18. Noticee further submits that judicially also it was held that carrying out
the activities that may cover under the category of ‘site formation’ if
taken as part of any composite work then same cannot be taxed under
the category of ‘site formation’ gua Section 65(105)(zzza), ibid. few of
judgments are as follows:

a. M. Ramakrishna Reddy v. CCE & Cus, Tirupathi 2009 (13)_S.T.R.
661 (Tri.-Bang.);

b. Commissioner v. Vijay Leasing Company — 2011 (22)_S.T.R. 553
(Tribunal);

Species of ‘works contract’ as it involves supply of materials also and not

liable for service tax as it was not specilicd under_the category ol ‘works

contract service’ qua Scction 6S(108)(zzzza) of Finance Act, 1994:

19. Noticee submits that before going into the discussion as to whether
impugned activity is works contract or not, it is worthwhile to keep in
the mind the fundamental principle of works contract is that it is an
composite agreement for transfer of property in goods by accretion
together with rendition of labour/service. And further it is well
récogonised nai:urally, lawfully and explicitly so in Central and State
legislation as well that Works contract is a composite, indivisible,
distinct and insular contractual arrangement, a specie distinct from a
contract for mere sale of goods of one exclusively for rendition of
services. And the above principles are flown from unvarying series of
Apex court rulings inter alia the following:

a. State of Madras v. Gannon Dunkerley & Co. (Madras) Ltd —

{1958) 9 STC 353 (SC);

150



1oH ‘

19

b. Gannon Dunkerley & Co. and others vs. State of Rajasthan and
others (1993) 088 STC 0204,

c. Builders Association of India v. Union of India —(1989) 2 SCC
645;

d. Bharat Sanchar Nigam Ltd. v. Union of India — 2006 (2)_S.T.R.

161 (S.C.);

¢. Larsen & Toubro Ltd. v. State of Karnataka — 2014 (34)_S.T.R.

481 (S.C.);

( f. Kane Elevator India Pvt. Ltd. v. State of Tamil Nadu — 2014 (34) |

S.T.R. 641 (S.C.)
|
wbo Ltd 2015(39) 8.1\R. 913 (8.C¢.); —{

Apex court and invariable factual position that Nolicee is incorporafing [

the various goods namely murrum, concrete, electrical poles, electrical

wiring etc., in the execution of impugned activity of ‘land development’

{ species of works contract,

n1. Noticee further submits that it is settled law that in case of execution of

works contract property in goods involved therein would get transferred

o 4hrough accretion. And in the instant case Noticee incorporated: the
goods namely murrum, concrete, electrical poles, electrical wiring etc.,

therefore it is clear case that Noticee transferred the property in goods to

impugned activity and

their customer while undertaking the
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undisputedly exerted the labour for execution of impugned activity
thereby satisfying the species of works contract viz., supply of goods and

services/labour,

22. Noticee submits that value assesged for VAT also includes the ‘land
development charges’ collected which further fortifies that ‘and

development’ is species of works contract.

23. In continuation to the above, Noticee submits that the provisions of
‘Works Contract Service’ in the Finance Act, 1994 are as follows:

a. Taxable service was defined in section 65 (105)(zzzza) as “any service
provided or to be provided - to any person, by any other person in
relation to the execution of a works contract, excluding works
contract in respect of roads, airports, railways, transport terminals,
bridges, tunnels and dams”.

b. The term Works contract is defined to explanation to the above
provision as - “works contract” means a contract wherein, —

(i)transfer of ‘pro,perty in goods involved in the execution of ‘ such
contract is leviable to tax as 8ale of goods, and
{ii) such contract is for the purposes of carrying out, —
(a) erection, commissioning or installation of plant,
__machinery, equipment or structures, whether pre-fabricated
or otherwise, installation of electrical and electronic devices,
plumbing, drain laying or other installations for transport of

fluids, heating, ventilation or air-conditioning including
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related pipe work, duct work and sheet metal work, thermal
insulation, sound insulation, fire proofing or water proofing,
lift and escalator, fire escape staircases or elevators; or

(b) construction of a new building or a civil structure or a part
thereof, or of a pipeline or conduit, primarily for the
purposes of commerce or industry; or

(c) construction of a new residential complex or a part thereof;
or

( (d) completion and finishing services, repair, alteration,
renovation or restoration of, or similar gervices, in relation |

ey T T [T e T S S YT _te;(b) md,(e)_;_gr—— R e — S T——— |

ie’ tunﬁs:ey projccts incluE;'ng engineen’ng, procurement and

construction or commissioning (EPC) projects;

— = %\
|
|

i
|

Il
II|
|

| |
| |

24, From the above it is clear that only specified activities of ‘works

contract’ are intended to tax and not every contract of ‘works contract’

e A S T T T T e O A e e A tE POty ot

\ . ‘works contract’, activity shall fall in the list of works specified therein.
And the instant case of ‘land development’ is not falling under any of
such specific works since

a.lt does not involve any work of ‘erection, commissioning or
installation’ etc., accordingly sub-clause (a) fails;
b. ‘Land development’ does not involve any construction of

building/civil structure accordingly sub-clauses (b), (c) & (d) fails on

this count;
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¢, Similarly sub-clause (e) also [ails in the instant case as there is no
execution of any turnkey projects/EPC contracts;

Therefore impugned activity is not liable under the category of ‘WCS’.

25. The Noticee further submits that composite contracts can be taxed only

under the category of ‘Works contract service’ qua Section 65(105)(zzzza),

ibid and not under any other categories including ‘site formation’.

Reliance is placed on Hon'ble Supreme court decision in CCE wv.

Larsen and Turbo Ltd 2016 (39) 8.T.R. 913 (8.C.). That means service
clement in the works contracts other than those covered under the

specified category of ‘Works Contract Services (WCS)’ is not taxable,

26. Noticee further submits that since there is a specific category for ‘works
contract’ but Parliament has in its wisdom not covered the works
contract in relation to 9and development’, the same cannot be taxed
under any other category of services. In this regard Relied on Dr. Lal
Path Lab Pvt. Ltd. Vs Commissioner of C. Ex., Ludhiana 2006 (004) STR
0527 Tri.-Del and same was Affirmed in 2007 (8) STR 337 (P&H.)
wherein it was held that “What is specifically kept out of a levy by the
legislature cannot be subjected to tax by the revenue administration under
another entry”, Therefore demand of service tax on ‘land development
charges’ is not sustainable.

liven assuming taxable, not linble in the cases wherein land development
agreement was not entered:

n7. Noticee further submits that as stated in background facts, from 2012,

Noticee stopped entering separate agreement for 9land development’ since
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land was already developed by that time and villas are in semi-
constructed/finished stage (including villas not booked at that time).
Accordingly, sale deed was being entered covering the both portion of

land & semi-constructed villa/house and stamp duty was paid.

28. Noticee submits that impugned SCN does not dispute the above fact
that sale deed was entered conveying the title of semi-finished
villa/house along with land but proposes to tax component of semi-

(‘ constructed component after alleging that (vide Para 3.2) “It appears
what is transferred by way of sale deed is a semi-finished construction

and not merely land. However it is observed that -M/s. KMH have

e e erro;i.e_auay. aa_in_wd Exe-.l?_lp—f_i_a;l ﬁ;r.th_e .enzi}‘e._uczm?z indicated in the sale _ﬂ
- -
deed. The value cost of construction of these semi finished houses is to be
. — arrived by deducting from sale deed value, the cost of land which is to be
P — — — —— ——— ——

arrived proportionately basing on the values-ofidentical lands.”

29, In this regard, it is submitted that semi-finished villa/house represents

the prospective buyer. The work undertaken till that time of booking
villa/house is nothing but work done for sell as there is no service
provider and receiver. It is settled law that there is no levy of service tax
on the self service and further to be a works contract, there should bc a
contract and any work done prior to ehlering of such contracts cannot

be bought into the realm of works contract. In this regard, reliance is

placed on the following:
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a. Apex court judgment in Larsen and Toubro Limited v. State of

Karnataka — 2014 (34)_S.I.R. 481 (S.C.) wherein it was held that

“115. It may, however, be clarified that activity of construction

undertaken by the developer would be worlks contract only from

the stage the dewveloper enters into a_contract with the f[lat

purchaser. The value addition made to the goods transferred afier the
agreement is entered into with the flat purchaser can only be made
chargeable to tax by the State Government.,”

b. CHD Developers Ltd vs State of Haryana and others, 2015 -TIQOL-
1521-HC - P&H-VAT wherein it was held that “45. In view of the
above, essentially, the value of immovable property and, any other
thing done prior to the date of entering of the agreement of sale is to be
excluded from the agreement value. The value of goods in a works
contract in the case of a developer etc. on the basis of which VAT is
levied would be the value of the goods at the time of incorporation in
the works even where property in goods passes later. Further, VAT is
to be directed on the value of the goods at the time of incorporation and

it should not purport to tax the transfer of immovable property.”

30. Noticee further submits that to be covered under the definition of works
contract, one of the vital conditions is that Lhere should be transfer of
property in goods leviable for sales tax/VAT. Undisputedly sale of
undivided portion of land along with semi finished villa/house is not
chargeable to VAT and it is mere sale of immovable property (same was

supported by above cited judgments also). Therefore said sale cannot be
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considered as works contract and consequently no service tax is liable to
be paid. All the goods till the prospective customer become owner have |
been self consumed and not transferred to anybody. Further goods,
being used in the construction of semi-finished villa/house, have lost its
identity and been converted into immovable property which cannot be
considered as goods therefore the Hability to pay service under ‘works

contract service’ on the portion of semi-constructed villa represented by

‘sale deed’ would not arise.

31. Without prejudice to the foregoing, Noticee submits that there is no

service tax levy on sale of semi-finished vilia/heowse as the same was

e excluded from the definition of ‘service” itself. The relevant portion of ~
definition qua section 65B(44) reads as follows: .
—i
(i) a tra.rwfer of title in goods or immavab le pr‘operty, by .
way of sale, gift or in any other manner; or
39. Noticee submits that to be covered under the above exclusion the

a. Therc should be transfer of title: !

Transfer of title means “change in ownership”. And in the instant
case there is change in ownership fram Noticee to their customer
since after execution of ‘sale deed’ customer is the owner of “said

immovable property” thereby this condition is satisfied.

b. Such transfer should be in goods or immovable property:
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What constitutes immovable property was nowhere defined in the
provisions of Finance Act, 1994 or rules made thereunder. It is
pertinent to refer the definition given in section 3 of Transfer of
property act 1882 which reads as follows:

“Immovable property” does not include standing timber, growing

crops or grass”

Further section 3 of General clauses act, 1897 which reads as

follows:

"Immovable property" shall include land, benefits to arise out of

land, and things attached to the earth, or permanently fastened

to anything attached to the earth.
Reading of the above, undisputedly “land along with semi-finished
villa/house” is immovable property thereby this condition was also
met.
c. It is by way of sale, gift or other manner
In the instant case execution of ‘sale deed’ & payment of applicable
stamp duty itself evidences that there is sale. Further it is pertinent
to consider the definition given under section 54 of T1'a11§fe1' of
property Act, 1882, In absence of definition of “sale” in the provisions
of Finance Act, 1994 and rclevant extract reads as follows:
"Sale" is a transfer of ownership in exchange for a price paid or
promised or part-paid and part promised. Sale how made — Such
transfer, in the case of tangible immoveable property of the value of

one hundred rupees and upwards, or in the case of a reversion or
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other intangible thing, can Dbe made only by a registered
instrument.
In the instant case also there is transler of ownership and price was
also paid {part of the price is promised to pay) and transfer was made
by executing ‘sale deed’ which is validity registered with stamp
authorities. Therefore, undoubtedly there is sale thereby this
condition was also met.
d. Merely

( Undoubtedly ‘sale deed’ was executed to transfer the title in

immovable property only and such transaction (sale of immovable

property) does not involve any other activity namely construction

- activity ae the same done entering separaie agreement Mis-

constructed by the impugned SCN.

above conditions were satisflied in_the instant case

. thereby making the transaction falling under said exchasion and hence
amounts received towards ‘agreement of sale’ are not subjected to service

- tax.
ﬁ

33. Noticee further submits that if two transactions, although associated,

|

are two discernibly separate transactions then each of the separate
transactions would be assessed independently. In other words, the
discernible portion of the transaction, which constitutes a transfer of

title in immovable property would be excluded from the definition of

service by operation of the said exclusion clause while the service portion

&’




would be included in the definition of service. In the instant case, it was
well discriminated the activity involved & amounts received towards
a. Sale of “land along with semi-finished villa” (‘sale deed’ separately)
b, Construction activity (by executing construction agreement)
Noticee submits that whatever the activity involved & amounts received
towards construction agreement was suffered service tax and again
taxing the associated ﬁmsacﬁon alleging that construction was involved
is not warranted under the Finance Act, 1994 more so in case when
there is clear separation/bifurcation/vivisection of activity involved &

amounts received towards such associated transactions from the activity

of construction.

34. Without prejudice to the foregoing, Noticee further submits even
assuming ‘Jland development’ activity is liable for service tax, it humbly
request to allow the benefit of paying tax @4.8% in terms of ‘Works
Contract (Composition Scheme for Payment of Service Tax} Rules, 2007 -

as it is specie of warks contract.

3S. Even assuming ‘land developmeﬁt charges’ taxable, it is submitted that
for the period 01.07.2012, adopting the principles of ‘Bundled service'
u/s. 66F of Finance Act, 1994, same shall be construed as ‘works

contract’ and tax shall be levied only @40% on the amount received in

terms of Rule 2A of Service tax (determination of value) Rules, 2012,

&
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In Re: Construction of comunon amenities involves the transfer of
property and hence it is ‘works contract’ and correctly assessed at
abated rate — there is no short payment to this extent;

36. Noticee submits that as stated in background facts, Construction
agreement is being entered for the construction work to be undertaken
including construction of common amenities/facilities like club house,
CC roads, street lighting, landscaped gardens etc., and there is no
bifurcation on the amounts towards common amenities/facilities. And
Noticee is paying service tax on the amounts received towards this

agreement adopting the taxable value as per Rule 2A of Service tax

(determination of value) Rules, 2006. All these facts are undisputed in

SCN also.
. -

T Murrum/clay, cement, concrete, rocks etc.,) and also the labour

exertion in  executing the said construction. The Common
enities ﬁ facilities constructed would be transferred to
—— ——

Gl ETERLITID

SOCieLV /-asd

impugned project. As the society/association (which is in turn owned by
all customers) is owner of the same, the cost incurred for the

construction is being recovered from each & every customer.

38. Noticee submits that impugned SCN propose to tax ‘Common
amenities’ at full rate on the full value alleging that (vide Para 2.5)

“Providing cormmon amenities is not a Works Coniract as there is no

(&
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lransfer of property to the individual. Hence the abatement appecars fto be
not available for the value of Rs.1,50,000/- per Villa (being the higher of
the values admitted as M/s. KMH failed to arrive at the correct value of
common amenities) and appears to be chargeable to Jull rate of Service
Tax under other taxable services.”

As seen from the above, impugned SCN propose to deny the abatement
citing that transfer of property is not to individual and hence not a
‘works contract’ In this regard, it is submitted that common
amenities/faculties constructed are being transferred to
society/association which is in turn owned by customers/individuals
only and Noticee does not have any ownership over it. Further it is well
settled principle that society/association formed by group of people are
not different and bhoth are one & same. That being a case, whatever the
transfers made to society/association is nothing but transferred to

individual customers. Hence SCN averment that property in goods is not

transferred to individual customers is not correct.

39. Noticee further submits that the entire definition of ‘works contract’
(either before 01.07.2012 or thereafter) does not provide that transfer
should to individual/customer/contractee and what all it requires only
the transfer of property that may be to customer/contractee or any third
person and such transfer should be leviable to VAT, all these ingredients
are satisfied in the instant case inter alia property in goods incorporated
was transferred to society/association and VAT was levied & paid also.

Hence SCN averment is not correct.
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40. Further ‘residential complex’ counstruction falls within the realm of
‘WCS’ and the expression “residential complex’ was delined u/s. 65(91a),
ibid to include ‘common amenities/facilities’. On conjoint reading of this,
it is clear-that construction of ‘common amenities/facilities’ also specie

of ‘works contract’. Therefore averment of SCN goes contrary to this and

hence not valid.

In Re: Other non-taxable receipts (Corpus fund, Electricity deposit,

(
. water charges, service tax etc.,) are not liable — hence shall not be
included in ‘taxable value’:
41. Noticee submits that ‘
[ ——— ~—*a(l‘0rpus—fund ‘which “is vollected & totally kept i separate bank-

account and transferred to socicty/association once it s formed;

collection of corpus fund & keeping in separate bank account and

- — —— _subsequent transfer to association /society is statutory requirement;
b. Electricity deposit collected & totally remitted/deposited with the T

‘electricity hoard’ before applying electricity connection to the villa

per the statutory provisions of

collected & remitted as

AP Flectricity Reform  Act 1998 1/w rules/ regulations made
thereunder;

c. Water deposit collected & totally remitted to ‘Hyderabad Metropolitan
Water Supply & Sewerage Board (HIMWSS)’ before taking the water

connection. This Deposit amount also includes water consumption

charges for first two months along with sewerage cess. All these
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deposits are collected & paid in terms of HMWSS Act, 1989 r/w
rules/regulations made thereunder:
d. Service tax collected & remitted to the Central government as per the
provisions of Finance Act, 1994;
As seen from the above, all these charges collected ‘other non-taxable
receipts’ are statutory charges/deposit and received as mere
reimbursements of expenses/charges incurred/paid on behalf of
customers and does not involve any provision of service. Hence same
shall be excluded from the taxable value inter alia in terms of Rule 5'(2)

of Service tax (determination of value) Rules, 2006.

42. Judicially also it was held that above charges are not to be included in
taxsble value. Relied on ICC Reality & Others Vs CCE 2013 (32) 8.T.R.
427 (Tri. - Mumbai); Karnataka Trade Promotion Organisation v. CST

2016-TIOL-1783-CESTAT-BANG; hence demand does not sustain to this

extent,

In Re: Extended period of limitation is not invokable: .

43. Noticee submits that impugned SCN proposed to demand service tax
invoking larger period of limitation of 5 years after alleging that (Para 6)
“They have not discharged service tax on site formation service and they
have not dischargéd service tax on works coniract service by under
valuing the services they have not discharged service tax on the total
value of comunon amenities. These facts have been suppressed‘ from the

Department and would not have come to ils notice but for the investigation
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conducted. Therefore, it appears that the assessee has intentionally

suppressed the facts to evade the payment of service tax.”

44. Noticee submits that suppression. meéans not providing information

which the person is legally required to state, but intentionally or

deliberately not stated. As stated in factual matrix there was continuous

intimation (from year 2010) regarding the compliance being made from
time to time and repeated requests were made asking to confirm the
understanding of Noticee. Letters were filed giving the detailed brealsup
of amounts collected, amounts offered to tax & not offered (excluded) to

tax. At 1no pomt of tlmc, department responded/x ebutted to the above

frmmrz== — s imen mmeeamm s e e — PO - — pr— J—
- - - S S T ———— s - — -l

N - backed by thelr Iéﬁwndermmwas:weﬁ—putzfaﬂh:befefe%he

e vear 2010 ie. at the time of beginning their

E&!l!‘.i_’;-.‘ri/_lf?_(ﬂb‘-i{i!fi%l__L.Il_(_i..-vslg@"f),i!_E!«}!?_Qlltill_ﬁLﬂ}PFiﬂQﬁ _and they had

never hidden any fact from the officers _of _department and subject

maftter of present SCN was known to thc department before the

beginning of SCN period itsell as evident from the corresponded referred

above,
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46. Not objecting/responding at that time which gave vehernent beliel that
understanding & compliance made is in accordance with the law and
but now that is after expiry of nearly 5 years coming out with the present
SCN with illusory & baseless allegation to invoke larger period of
limitation and proposing to punish the Noticee for the failure of
departmental authorities is not valid in the eyes of law. In this regard
reliance is placed on Pushpam Pharmaceuticals Company Vs Collector
Of C. Ex.,, Bombay 1995 (78) E.L.T 401 (S.C) it was held that
“suppression of facts” can have only one meaning that the correct
information was not disclosed deliberately to evade payment of duty,

when facts were known to both the parties,the omission biy one to do what

he might have done not that he must have done would not render it

suppression it is settled law that mere [ailure (o declare does not amount

to willful suppression. There must be some positive act from the side of the

assessee to find willful suppression.

47. Noticee submits that the extended period of limitation is not invokable
in the instant case:

a. Most of the+builders/developers across the country are not at all
paying service tax (especially on villas constructions) and there were
serious doubts expressed on the applicability of service tax and
customers are also very reluctant to reimburse citing the above
practice of non-payment by other similar builders;

b. Judicially also it was held that construction of villas are not

subjected to service tax as submitted supra;
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c. There was lot of confusion on the liability of builders on the
applicability of service tax and was challenged before various courts
and courts also expressed different views and most of the cases in
favour of tax payer. For instance, recently Hon’ble High court in case
of Suresh Kumar Ba{nsal v. UOI 2016:TIOL-1077-HC-DEL-ST held
that construction contracts are not subjected to service tax,

d. Further taxability of contracts involving immovable property was also
subject matter of dispute during the subject period. There were

( contrary judgments of Supreme Court at such point of time and
which was finally settled by larger bench of Supreme Court in the

~year 2014 as reported in Larsen & Toubro Ltd. v. State of Karhataka —

— 2014 (34) 8.T.R. 481 (8.C.)

of - classification of -indivisible contracts under

~e. The - issue"

cpressed different views,
— =

I referred to larger berich-and finally settled by-S8upreme-Courtin-the =

year 2015 in favour of tax payer as reported in Comimissioner v.

Larsen & Toubro Ltd. — 2015 (39) S.T.R. 913 (S.C.).

(especially in erstwhile state of Andhra Pradesh due to state

bifurcation issue} and builders were facing huge financial

problems/difficullies.

Despite of above challenges/doubts/confusion, Noticee voluntarily

paid all service tax dues within the due date before the intervention

of revenue department. There is no evasion of tax. Therefore in the

above backpround, intension to evade or delay the pgﬁmgn_t_ cannot be
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atirvibuted. Further differentiation shall be made between the assessee

(like Noticee) who is voluntarily complying with the law and paying all

dues despite of doubts/confusion!clmllcngcs ete., and assessee who is

not at all complying with the law despite knowing his liability. Giving

equal punishment for errant assessce and non-ervant assessce shall be

best avoided. Hence in view of above factual & legal matrix, larger

period of limitation is not invokable,

Interpretation is involved

48. The Noticee submits that present SCN arises due to difference of
interpretation of provisions between Noticee & revenue. Further various
letters were filed before department authorities, who never
objected/responded on the compliance made by Noticee. In this regard it
is submitted that not objecting the compliance made & taking nearly 6
months time after investigation to arrive their view/conclusion fortifies

that subject matter_is plausible for different interpretations and

involves in complexities in the determination of taxability. Thus it

is_pure case of interpretational issue under which circumstances

larger period of limitation cannot be lnvolked, In this regard reliance

is placed on CCE v. Poonam Plastics Industries 2011 (271) E.L.T 12

(Guj);
49. Noticee submits that merely because Noticee chooses an interpretation

beneficial to him, malafide intension to evade payment of service tax

cannot be attributed on part of the assessee accordingly larger period of

168
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limitation is not invokable. In this regard reliance is placed on Rangsons
Electronic Solutions (P} Ltd v. CCE 2014 (30]}) E.I.T. 696 (Tri. - Bang.)
wherein it was held that “If is a settled principle that merely because an
assessee chooses an interpretation beneficial to him, there can be an
allegation of suppression or misdeclaration. In view of. the available facts
and circumstances of the case and several decisions relied upon and cited
by the learned counsel (we have not talen note of all of them since we do
not feel the need), appellant cannot be found fault with for coming up with
" an interpretation and availing the benefit which was not available to them.
Under these circumstances, we have to take a view that the order of the

Commissioner limiting the demand to the normal period and not imposing

the penalty was an order which rendered justice 1o the

appellant/ assessee without being unfair to the Revenue. Therefore we do

s,

g Revenue and reject the same.”
=5 ___ :’;l;:\;J’a";-T — *77; E_-_'_‘; ==

_not find any merit in the appeal filed by th

I e e e e — - —
e e e e

Returns lited regularly

50. Noticee submits that they regularly paid service tax and duly filling ST-

format prescribed in this behalf (Form ST-3 specified by CBEC). If the

Noticee wants to suppress ‘the fact with intent to cyade the payment of
taxes, they might not have disclosed the same in ST-3 returns, Further
allegation of impugned SCN that Noticee has not disclosed the relevant
details/information to the department is not factually correct and

requires to be set aside. In this regard, Noticee wishes to rely on the

gments wherein it has beenn held that if disclosure of

following jud
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amounts received/charged towards impugned activity are made in ST 3
Returns, extended period of limitation cannot be invoked:
a. Shree Shree Telecom Pvt Ltd., Vs. CCE Hyderabad [2008 (232) E.L.T. 689
(Tri. - Bang.) M
b. Sopariwala exports pvt. Ltd v. CST 2014 (36) S.T.R. 802 (Tri. - Ahmd, )

C. Bajaj Hindusthan Ltd v. CCE 2014 (33) S.T.R. 305 (Tri. - Del.) -

Matters relerred to larger bench and view supported by court decisions:

S1. Noticee submits that as state Supra various matters involved in the
issue were referred to larger bench. When the matter{s} were referred to
larger bench, extender period of limitation canr‘lot be invoked. Relied on
the following:

a. Continental Foundation Jt. Venture v. CCE, Chandigarh-I [2007
(216) E.L.T. 177 (S.C.)

b. J.R. Construction CO. v. CCE & ST 2016 (41) 5.T.R. 642 (Tri. -
Del.}

c. Megafine Pharma Pvt Ltd Vs CCE & ST 2014-TIOL-1312-

CESTAT-AHM
. "CCE v, Mapro India Ltd 2015-TIOL-2584-CESTAT-MUM

52. When the issue was disputable and at one point of time, the view of the
courts was in favour of the assessee, question of invocation of extended

period of limitation does not arise. Relied on CCE v. Saurashtra Cement

Ltd 2016-TIOL-365-HC-AHM-CX

170
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53. Noticee submits that long list of familiar judicial pronouncements
holding impugned two grounds of non-payment of Service Tax and
failure to file correct ST-3 returns by themselves totally inadequate to
sustain allegation of wilful misstatement/suppression of facts, Relied on

Punj Lioyd Ltd. V. CCE & ST 2015 (40) S.T.R. 1028 (Tri. - Del.)

54. Noticee submits that averment of SCN that, lapse would not have come
( ¢ to light but for the investigation of department, standing alone cannot be
accepted as a ground for confirming suppression, Mis-statement or inis-

declaration of facts., More so considcring the fact that the very objective

of conducting the Audit of records of an assess_ee }s to ascertain éhe

correctness of payment of duty, availment of CENVAT credit, etc., any

shoricomings noticed during the course of Audit, itself cannot be
= = Z = = = _— _ - —==

= E= — = — & T s =
— -~ rezsoned that the deficiency was due to mala fide intention on the part
of assessee. In this regard relied on LANDIS + GYR LTD Vs CCE 2013 !

{290} E.L.T. 447 (Tri. - Kolkata).
-_—tr—- - —— -

55. Noticee submits that they are under bonafide belief that compliance

made by them not in accordance with the law and whatever believed to
be paid was paid. It is well settled legal pusition that su ppression of facts
cannot be attributed to invoke longer period of limitation if there is

bonafide belief. Same was flown from the following:

a. Padmini Products v. Collector —1989 (43) E.L.T. 195 (S.C.)




b. Commissioner v. Surat Textiles Mills Ltd. — 2004 (167)_E.L.T. 379

(S.C.)

Other cases:

56. The Noticee submits that expression “suppression” has been used in

the Section 73 of the Finance Act, 1994 accompanicd by very BlLrong

words as ‘fraud’ or “collusion” and, therefore, has to be construed

strictly. Mere omission to give correct information is not suppression of

() ” : N
to facts unless it was deliberate lo stop the payment of duty. Suppression

means f_ailure to disclose full information with the intent to evade

payment of duty. Relied on Coritinental Foundation Jt. Venture CCE,

2007 (216) E.L.T 177 (5.C)

57. Noticee “submits that the show cause notice proposed demand by

invocation of the extended period of litnitation only on the ground that

Noticee has suppressed the details to Central Excise department. In this

regard it is submitted that extended period of five years applicable

( | only when something positive other than mere inaction or failure
on the part of manufacturer/service provider is proved - Conscious

or deliberate withholding of information by manufacturer/service

provider necessary to invoke larger limitation of five years. In this regard

wishes to rely on CCE, Chemphar Drugs & Liniments 1989 (40j E.L.T

276 (S.C). Therefore the allegation of SCN is not legal and proper.
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58. Intention to evade payment of tax is not mere failure to pay tax. It must
be something more i.e. that assessee must be aware that tax was
leviable/credit was inadmissible and he must act deliberately avoid such
payment of tax. Evade means defeating the provision of law of paying tax

- and it is made more stringent by the use of word ‘intent’. Where there
was scope for doubt whether tax is payable or not, it is not ‘intention to
evade payment of tax’. reliance is placed on Tamil Nadu Housing Board

’

v. CCE, 1994 (74) ELT 9 (SC)

59. Mere non-payment/short payment of tax per se does not mean that
Noticee has willfully contravened the provisions with the intent to evade
payment of tax in this regard reliance is placed on Uniworth Textiles i
Ltd, v. Commissioner 2013 (288) E.L.T. 161 {S.C.) wherein it was held

equivalent lo
£4= — E

" duiies is

that “The conciusion that mere non-pay.

untenable. If that were to be true, we fuail to understand which form of

non-payment would amount lo ordinary default? Construing mere non-

leave no situation for which, a limitation period of six months may apply.

In our opinion, the main body of the Section, in fact, contemplates ordinary
default in puaymenl of duties and leaves cases of collusion or willful
misstatement or suppression of facts, a smaller, specific and more serious
niche, to the proviso. Therefore, something more must be shown to

construe the acts of the Appellant as fit jor the applicability of the

proviso.”,
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60. The Noticee submits that all the entries are recorded in books of
accounts and financial statements nothing is suppressed hence the
extended period of limitation is not applicable. Wishes to place reliance
on LEDER FX Vs DCTO 2015-TIOL-2727-HC-MAD-CT; Jindal

Vijayanagar Steel Ltd. v. Commissioner — 2005 (192) E.L.T. 415 (Tri-

bangj;

In Re: Benefit of cum-tax shall be given
61. Noticee submits that in case demand stands coﬁﬁrmed, same shall be
re-quantified after allowing the benefit of cum-tax u/s. 67(2) of Act, ibid

since Noticee has not collected service tax from the buyer to the extent of

alleged short/non-payment of service tax.

62. The Noticee submits that in light of the statutory backup as mentioned
above and cases where it was held that when no service tax is collected
from the customers the assessee shall be given the bBenefit of paying
service tax on cum-ta;c basis

a.P. Jani & Co. vs. CST 2010 (020) STR 0701 (Tri.-Ahmd).

b. Municipal Corporation of Delhi vs CST, Dethi 2009 (016) STR 0654
Tri.-Del

¢. Omega Financial Services Vs CCE, Cochin 2011 (24) S.T.R 590

d.BSNL Vs CCE, Jaipur 2011 (24) S.T.R 435 {Tri-Del).

] -

f 8" 14 ]
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In Re: Interest and penalties are not payable/imposable:
63. Without prejudice to the foregoing, Noticee submits that when service

tax is paid on time, the question of interest & also penalties does not

arise,

64. Without prejudice to the foregoing, Noticee submits that all the grounds
taken for “In Re: Extended period of limitation is not invokable”

above is equally applicable for penalty as well.

65. As submitted supra, there is no intention to evasion of tax and what
are all believed to be payable was paid (Rs.19,00,736/-) within timec,

which _is undisg

|
I
(I}

Section 78 of the Finance Act, 1994. In this regard wishes to rely on the

judgment in the case of Indian Coffee Workers’ Co-Op. Society Lid Vs

O & ST, Alah DA 20 T (3 S RS G AT T was eIt At IeS

unjustified in absence of discussion on fundamental conditions for

imposition of penalty under Section 78 of Finance Act, 19947

67. Noticee submits that no penalty should be imposed for technical or

venial breach of legal provisions or where the breach flows from the

bona-fide belief that the offender is not liable to act in the manner




g6

OFFICE OF THE PRINCIPAL COMMISSIONER OF ANNEXURE-VIHI

CUSTOMS AND CENTRAL EXCISE

HYDERABAD-I COMMISSIONERATE
L 13,5 TADIUM ROAD ;1 BASHEERBAGH L HYDERABAD 500 004
0.R.No. 4t/aste -Hyd-I Adin (S.T.) DATE : 2% .12:2016
TIME : Hours

NAME OF THE PARTY : M/s, Kedokin & Modi Houbug
SIGNATURE

~ o Vewdeatn Prasashs S8 5 B Ao\
REPRESENTED BY @ (1) @ﬁ%“qm&) (1) Ko a\\b

(2) (2)

RECORD OF PERSONAL HEARING
E PER /,; ;r-m&a/ R

C /L /e (e ety
A—«“-'S' B fmwv o+ /QL

Soni lﬁ.’mka}' f?mrf f‘i

m“ xf,ow&/fm" /Dz‘f e
| // /7 WM pojeaess
{:!";}J!-"f )‘pﬂf Ihs ,fa(}'?% KM?‘%_ 20 Loy N /VE'J/)

At Qe g o €% " ek, procsid

e Sooally e Al
@ém/e spid L. e j[wﬂzix/
dapgpeails K 1900 F %,

bhenle. M Z
L /mf /LM"ME // 7///(’ 1/{9%1,(’,’ /Lffl& %ﬂ?%‘chz
kf [ P J& 7(% Wﬁa ‘/Uh,:/m::‘"i’.'

[pag grtaik v T
Souis T
! %% P

//L( <)/,;llc PR J

,ff( /)U(f“/p‘,// .

.',);;"')‘ 2 X /
@it g / mc L
kel /” ]
)
(‘"(_Ilf-ﬂfi-/,!f;{'j/ﬁk-; ! i —rt
/}‘:“'i"’" i P A
" pred/ib; L,M, .

176



} v )

Q. M 0 2016 .-‘.v..iju.-;.bl;[ b
HP0n No. DERWERT» FETRR=S ARG

ANNEXURE-IX

AT H TUTT IR T ey
OFFICE OF THE PRINCIPAL COMMISSIONER OF SERVICE TAX
AT HYFAY : : SERVICE TAX COMMISSIONERATE
11-5-423/ 1/ Ac: NARW T80T 216 Y& Ry deRTETE ~ 500004
11-5-423/1/A:SITARAM PRASAD TOWER::RED HILLS::

. HYDERABAD-500004 _
9:R.N0.99/2016-Ad|n,(8T) (Commz) Date:22.04,2016

HQPOR No. 10/2016.ST-AR-vIi[

SHOW CAUSE NOTICH

Sub: Service Tax - Non -payment of Service Tax on Works Contract
Service hy M/s. Kadakila & Modi Housing - Issue of Show Cause
Notice for the period from October 2010 to March 2015 - Reg.

k¥

M/s, Kadakia & Modi Housing having their Registered office at 5-4- l
187/3 &4 , 11 Floor Soham Mansiaon, M.GReoud; Sécunderabaci (here-in-aftor
referred to as M/s KMH op the “assegsee?’) &re engeged in the construction of
| Villas and are rogistered with Service Tax_Dopartment Jnder S

- T |
3 - T
under ”‘m, and are not discharging  Service Tax !

properly . Documents were called from M/s KMH under Summons ang o

statciusnl was recorded from the authorized signatory of the Company on

16/11/2015 and 01/02/2016. ' ~

A 0 o 1357 e Ot astessee in his

Statement dated 16/11/2015 and 01/02/2018,( Enclosed as E.6 ) inter-alig
submitted that

* M/s KMH are involved in the activity of Construction of Residential Viliag
° 50 [ar there is only one¢ project of Residential Villgs known eas
“Bloornsdale” located at Shamirpet Village;

* they acquired the land by outright purchase and the project consists of

72 Villas out of which 31 Villas were sold upto 2014-15;
» the mode of sale js that they enter into agreement of sale | then execute
sale deed ( for land Value) and agrecment of Construction; that they are
first appropriating the amounts received from. the Customer towards the n
sale deed thereafter they appropriate the amounts towards agrecment of

construction. Amounts recejyed irom third parties like Repigtration

Page 1. of 24,
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Cherges, VAT, Service Tax, Electricity deposit maintenases ohorgns

excluded for the purpose of estimating service tax liability;

¢ that they are paying Service Tax under the category of “Works Contract
Service” against Agreement of Construction Value only.

* That because of ambiguity on applicability of service tax before the
amendment to the act in 2012 they were given to understand that
service tax is not applicable for the activity undertaken by them.

* that they are willing to pay the amounts collected under Works
Contract Service

2.2 Examination of the documents revealed that M /s KMH have not filed ihe
Statutory ST-3 Returns and not paid any service tax for the period October
2010 to March 2011. For the year 2011-12 they have filed the ST-3 returns
and self assessed their service under Construction of Residential Complex
service for the period upto September 2011; and from October 2011 onwards
they changed the classification of the service and are discharging duty under
Works Contract Service and they filed the returns fo,r. ﬂ1e period 2012-13 to
2014-15. { Enclosed ag E3)

2.3 Examination of the Agreement of Sales in respect of customérs
mentioned in  Enclosure WS-1 to this notice indicates that M/s KMH are
collecting the agreed value under the following three separate heads

A Towards Sale of land
B Towards development Charges of land for laying of roads, drains parks etc

C Towards Cost of Construction , water and electricity connection and for
other amenities.

23 1 The following consideration details in C(‘mdition number 1 of the
agreement dated 12.11.2009 { Enclosure E,1 ) entered with Major Achyut
Ranjan confirms the above mode of receipt of payments

I I VT
Rs, 1,85,0000-

— —— ———— e ———e

" SINe. __Deseription”

AL Towards sule u!la_g‘._l - = N Rl 7

CB T  ravards 'd_f:vﬁ;_fu‘prnmt churges of fand for laying of | _ [

l . '*“"“*REU‘JES-. Efl."!‘.s'_c.[_[f?. BT Tt Ay 1 Rs I.I.;”“UOK_.._

] ol towards land wost (A<~ R, 13.80,000/ 1
!

|

B Towirds cost of construction, water & electiicity

! it 20,770,000/

' vonnection wnd forother amenities. | Rs. 20,710,000/~
o B | ot e consdecafon {C+D) [ Rs, 30,50,000% 1

2,32 As per Para 13 of agreement of Sale date 12.11.2009 entered with
Major Achyut Runjan reads as under

“19 The vendee shall enter into @ separate agreement with the vendor for

Page g gf 11
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consiruction of the bungalow as per the specifications and other terms and
conditions agreed upon. The vendee shail also enter into separate agreement

with the Vendor for payment of development charges on land”

2.3.3 Identical conditions forms part of the all other agreement of Sales in
respect of Customers mentioned in Enclosure Ws-1. Accordingly M/s KMH
are entering into separate agreement for development of land and for
construction of Villas. M/s KMH vide their letter dated 09.02.2016 informed
that in the Statement of receipts’ submitted by them, under Column' «

land development,

2.34 However examination of the receipts vis-a-vis the amounts indicated
in the Agreement of sales showed that the cost of Land development is rot
included in the Agreement of Construction in some cases and partially
included in  some cases. The Cost of land development in some cases is
included in the amount indicated in the Sale deed { Cost of land vaiue } and
exemption is claimed in this respect

2.3.5 The actlvity of land development involves prep
laying of drainage line
SESCPHTALE HCLUVILY ailterent from construction of Villas —

aring ihe site suitable

-3 'J‘.'i:;‘*\_ BIRES atc.thiiis.

~ for construction, laying of roads,

2.3.6  Upto the pericd 30.06.2012 As per Section 65 (97a) of the Finance Act —
——1994 =Site_lrmaticaraleslmmmres “excavation and earth moving and ]

dﬂmn]i fl i"f'\ln inrhidaa
|

(i) drilling, boring and core extraction services for consiruciion,geophysical

geological or similar purposes

) Rorizontal drilling for the passage of cables or drain pipes or
(iv) land reclapation work or
(v} contaminated top soil stripping worlk or
(vi} demolition and wrecking of building structure or road

2.3.7 Upto the period 30.06.2012 As per Section 65(105) (zzza) of Finance Act
1994 “Taxable Seryice” means any service provided or to be provided to any
person, by any other person in relation to site Jormation and clearcance,

excavation and earthmoving and demolition and such other similar activites

2.3.8 Thus the activity of development of land appears to fall under the
definition of site formation as per Section 65(97a) ibid and the devclopment

Page 3 of i1
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charges collected appear to be taxable tg Service tax as per Section 65 (105
{zzza)ibid, and with elfect from 1.7.2012 it 8ppears to be a service under
Section 65B (44) of the Act and taxable under the provisions of 65B (51) read
with Section 66(B) of the Act . Further the activity does not fall utider the

2.4 Upto the period 30,06,2012 As per Section 65 | 105) (zzzza) of Finance Act,
1994, “Taxable Service” means any service provided or to pe provided to any
person, by any other person in relation to the execution of a works contract,
excluding works contract in respect of roads, airports, railways, transport
terminals, bridges, tunnels and dams,

Explanation.—For the purposes of this sub-clause, “worfcs contract” means a
contract wherein,—

{t) transfer of property in goods involved in the execution of such contract is
leviable to tax as sale of goods, and

(11} such contract is Jor the purposes of carrying out,—

(&) erection, conunissioning or installation, of plant, machinery, equipment or
structures, whether pre-fabricated or otherwise, installation of electrical and
electronic devices, plumbing, drain laying or other installations Sor transport of -
Jluids, heating, ventilation or air-conditioning including related bipe work, duct
work and sheet metal work, thermal insulation, sound insulation, fire proofing or
water proofing, lift and escalator, fire escape staircases or elevators; or

{b} construction of a new building or a civil structure or a part thereof, or of a
bipeline or condusit, primarily for the purposes of commerce or industry; or

{c) construction of a new residential complex or part thereof; or

{d) completion and Sinishing services, repair, alteration, renovation or restoration
of, or similar services, in relation to (b) and (c); or

(e} turnkey projects including engineering, procurement and construction or

() commissioning (EPC) projects; .

From 01.07.2012 onwards, Service portion of Works Contract service is a
“declared service” under Section 66X(h) of Finance Act as amended.

24.1 After 01.07.2012, as per Section 66B of Finance Act 1994 ag
amended, there shall be levied a tax (hereinafter referred to as the service tax) at
the rate of twelve per cent on the value of all services, other than those services
specified in the negative list, provided or agreed to be provided in the taxable
territory by one person to another and collected in such manner as may be

prescribed,

Piage 4 6f i1
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manier and within such period as:may be prescribed,
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242 As per Sec 65B(34) of Finance Act 1994, "negative list" means the
services which gre listeci in section 66Dy

2.4.53 As per Sec 658(51) of Finance Act 1994, “taxable service' mesns
any service on which service tax is leviable under section 665;
2.4 As per Sec 65B (44) of Finance Act 1994 "service" means uny

celivity carried out by a person Jor another for consideration, and includes a
declared service, but shall not include—
(@ an activity which constitutes merely,—

o

() o transfer of title in goods or immovable property, by way of sale, gift orin any
other manner; or

(i) a transaction in noney or actionable claim;
(6] @ provision of serpice Yy an Employee to the Employer in the course of or in
relation to his Employment;

being in force,

2.4.5 As per Section 68 of the Finance Act 1994, euen) persoi proiziding
laxable service to any person shall pay service tax at the rate specified in section
WO (uplo. 30.06.201 ) cid=Sestlon= 668 (from 01.07.2012 onwards) in. sugh

¢ Negabive List of services & Exemption

Notifieation Wo,-25/2012 ‘dated 20.06.2012 lists the exerapted taxable services.

a2

247 As detajled above the M/s KMH are entering into a Separate

(3

SRR R GoRsen e N Customers end the activity appears to he

taxeble under Works Contract service even during the period from Octo

) ) ?..-__ll_lll'lﬂi'!‘_'*ﬂ?ﬁj;-:'-!'?‘ 53

e servie : ‘Residential Comples
Servive. The fact that M/s KMH are discharging VAT under Worles Contract

and arc assessing the service under Works Contract confirms the nature of

SITONCOUSIT alocaiis,

the service that it is “Worls Contract Service” Only,

2.5 As mentioned in Para 2.3 above the cost of construction includes ihe 7
cost providing common amenities also. Sri Jaya Prakash in his Statement
dated 01/02/2016 ( Enclosure E.6 ) in response to Question No 3 submitted
that the cost of providing common amenites is hetween: one to one and half.
lakh rupees and the cost forms a part and parcel of Cost of Conslruction and
they are discharging Service tax for the said amowit under works contract
providing common aiyenjtes Is not a Works Contract as there is no transfer of
property to the individual. Hence the abatement appeers to be net available

Papes ofl.'ﬂ.?
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for the value of Rs 1 350,000/ - per Villa ( being the hiBh,er of the valu¢
BAWNed a8 M/ s KMH failod to amive ar o SEEIECL vnlte o commimor oo to
) and appears to be chargeable to full rate of Service Tax under other taxable
services 4 'r
2.6 In view of the foregoing M/s KMH appears to be liable to discharge
charge service tax for Cost of land development shown in agreement of sales
under “Site formation Service”, They appear to be liable to service tax on the
full value of Common amenities with out any abatement at full rate, Tﬁey
appear to be liable to Service Tax under “Works Contract Service” in respect of
the value of construction shown in agreement of sales excluding the value of
Common amenities. The cost of land of shown in agreement of sales only
appears to be exempt from service tax.

2.7 Accordingly the service tax liability is arrived villa wise and detailed
in Enclosure WS-3 enclosed to this notice. Further the villa wise Year wise
and Service wise liability is detailed in Enclosure WS-4 to this notice

3 Agreement of Sales in respect of customers mentioned in Enclosure
WS-2 to this notice indicates that the assessee is collecting the agreed value
under the following two heads only, ‘

A Towards Sale of land

B Towards Cost of Construction » Water and electricity connection and for
other amenities.

The consideration details in Condition Number 1 of the Agreement of Sale
dated 20.07.2012 entered with Sri Abdul Rahim and another confirms the
above made of receipt of payment,

Deseri p_?ﬁ_* Amount

| Towards sale o fand_ - Rs, 18,00,000/-
Towards cost of construction, water & B —

__ | connection and for other amcnities. | Rs. 26,83 000/-
G | Tolsaloconsideration (A+B) | Ru.dd i

| Rs. 3,83,0007-

M/s KMH are not entering into any land development agreement in respectof
these customers, In his Statement dated 01/02/2016,Sri M.Jaya Prakash
authorized signatory of the Company in response to question number 4 why
there is no separate agreement for development of land in respect of some
customers , submitted that these booking were done after development of the
land, that is why there is no separate agreements for land development
charges in respect of them.

3.1 Condition No 1 of the sale deed dated 10.09.2012 entered with Sri
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Abdul Rahim and another ( Enclosure E.2 ) indicates the following details

1. The Vendor do herchy cunvey, thinsier mud soll the Plot No, 9, adipowsarinp,
183 sq. yds., nlong with semi-fnished construction liaving i wial Lastlt-up avea of
1849 slt., foning part of Sy. No,1139 situated at Shomnipel Villape, Shaminpe
Mamdal, Ranga Reddv District, which is teveinatior felewred (o as e Schodnled
Property aud more particulaty described in lhe sehedule and he plen annexed to this
Sale Deed in favowr of e Yendee for a consideration of s, 18,00,000/- (Rupees
Lighteen Lakbs Cnly) financed Dy, HRVC Lid, Mydorabad, The Vendor horehy
admit-and scknowledge (e reeeipt of fhe sald considemtion in the Following nutoner: sl

Further Annexure 1-A of the above cited sale deed dated 10.09.2012 indicates
the following details

ANNEXTURE-L-A

I Deseription of the Building ALL - THAT  PIECE  AND  PAKCEL  OF
SEMI-EINISHED HOUSE on bearing Plot No. 0Y in
the projeet known as “BLOOMDALR" foriing put

of Sy, No, 1139 of Shimirpet Village, Shamirpet
Mundal, Rangu Reddy District,

(8) Nature of the roof (R CC (G
(b) Type of Structure : Framed Structure
2. Age of the Building : Under Construction

8.1.2" ldentical details are incorporated in all other Sule deeds in respect of
~ Custoniers mentioned in Enclosure WS-2 to this notice, —— - J

— In view of the above facts it appears what is transferred. by way.of sale -

deed is a semi- finished construction and not merely land. However it is

finished houses is to be arrived by deducting from sale deed value , the cost of

land which is to be arrived proportionately basing on the values of identical

lands indicafed in Enclosure WS-1,

Ee Cost ol constietion includes the cos

providing common amenities also. The cost of common amenities have to be
arrived at as detailed in Para 2.5 above and appears to be chargeable to full

rates of Service Tax,

3.4 In view of the foregeing, In respect of Customers mentioned in
Enclosure WS-2, M/s KMH appears'to be liable to discharge service tax for
Cost of construction in respect of value of semi finished houses shown in the
Sele deed ” and value shown in agreement of Construction, under Works
Contract Service. They appear to be liable to service tax on the full value of
Common amenities with out any abetement at full rate, The cost of land

arrived proportionately hased on identical lands of customers mentioned in
Enclosure WS-1 appears to be exempt from service tax,
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3.5 Accordingly the service tax liability is arrived villa wise and detailed ...
Annexure C enclosed to this notice, Further the villa wise Year Wise and
Service wise liability is detailed in Enclosure WS-3 & WS-4 to this notice,

3.6  The total service tax payable for both Enclosure WS-1 and Enclosure
WS-2 customers together works out to Rs 14,35, 330/- in respect of site
formation service yRs 40,80,581 in respect of works conlract service’ Rs
7,01,784/- in respect of other taxable services totaling to Rs 62,17,785 /--M/s
KMH have paid an amount of Rs 19,00, 736/~ during the period from October
2010 to March 2015 and the differential amount payable works out to Rs
43,17,049/- ( Details as per Enclosure WS-5 to this notice } .

4 Service Tax under Works Contract Service has been arrived @ 4.12%
under Worlss Contract (Composition Scheme for Payment of Service Tax) Rules, 2007
issued vide Notification No0.32/2007-ST dated 22.5.2007 for the period 01.10.2010 to
31.03.2011 as the value of goods and materials consumed in the project could
not be arrived as provided under Rule 24 and 3 of the Service Tax
(Determination of Value) Rules, 2007.

4.1  Service Tax under Works Contract has been arrived @ 40% of the
consideration received for rendering the services for the period from 01.04.2012
to 31.08.2015 as per the provisions of Section 2A[(ii)(A)] of the Service Tax
(Determination of Value) Rules, 2007 as the value of the goods and materials
consumed in the project could not be provided by the declarant.

5 Contraventions :

By their acts of omission and commission as above, it thus appears that
M/s. KMH have contravened the various provisions of Finance Act, 1994 and
the Service Tax Rules, 1994, with an intent to evade payment of Service Tax as
follows

5.1 Section 73A(1) of the Finance Act 1994 ( hereinafter referred to as the

Act ) in as much as they have not paid the service tax collected from the
customers completely,

5.2 Section 65A(2){a) of the Finance Act, 1994 inasmuch as they have not
classified their services of construction of villas under “Works Contract service”
during the period from October 2010 to September 2011” under Section %5
(105} (zzzze) and not classified the service of land development under Site
formation Service under Section 65 (105)(zzze) from October 2010 to
30,06.2012,

53 Section 67 of the Finance Act 1994 read with Rule 24 of the
Service Tax (Determination of Value) Rules, 2006, inasmuch as they have
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not assessed correct values and not paid proper service tax on amounis
received pertaining to the “Works Contract Service” during the period October
2010 to March 2015 and on site formation service from October 2010.

5.4 Section 68 (1) of the Finance Act, 1994 read with Rule 6 of the
Service Tax Rules 1994 inasmuch as they had not paid appropriate Service
Tax under “Works Contract Service” , * Site formation Service and Other

taxable service on the considerations received for the services rendered,

S.5 Section 70 of the Finance Act, 1994 read with Rule 7 ¢of
the Service Tax Rules, 1994 inasmuch as they have not filed the
statutery Returns under “Works Contract Service” during the period
October 2010 to March 2012, And under Site formation Service from:

October 2010 and not assessing the taxable values correctly,
6 Justificution for extended period of Limitation

M/s Kadakia & Modi Housing have been rendering taxable services
under the category of "Works Contract Services" and site formation service
however they have not paid the of service tax charged and collected from the

customers to the account of the Central Government properly during the

.,pcnod from. October 2010 to-March 2015 They have not: d1scharged service tax I . —*;4
— 4 - q o 4]

~—————contract service by undervaluing-the-services-they-have-not-discharged serviog———
tax on the total value of common amenities. These facts have heen suppressed
‘from" the Departinent and would not have come to its notice but for the

intentionally suppressed the facts to evade the payment of service tax . Hencg,

2

it appears that the period of limitation under proviso to Section 73 (1) s

Fy

invokable to recover the short paid/not paid service tax along with inferest

nance Act, 1994 for suppression of facts,
with en intent to evade paymaeant of Service Tax

7 In view of the above, M/s. Kadalda & Modi Housing , are hersby
required to show cause to the Commissioner of Service Tax, Service ’I‘:w
Commissionerate, 11-5-423/1/A,1 st Floor Sitaram Prasad Towers Red I-Inls
Hyderabad 4, within 30 (Thirty) days from the date of receipt of this notice as to
why:

(i) 4n amount of Re, 14,385,380 /- (Rupees Fourteen lakhs thirty five
thousand three hundred thirty Only){including all cesses) being the service tax

payable on Site formation Service (as per Enclosure WS-5 read with WS-3 &
WS-4 to this notice ) during the period October 2010 to March 2015 should
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not be demanded from them, under proviso to Section 73 (1] of the Fmﬁ\ﬂ‘\\‘

Act, 1994,

(i) An amount of Rs, 40,80,581 /- (Rupees Forty lakhs eighty thousand five
hundred and eighty one Only)(including all cesses) being the service tax
payable on Works Contract Service (as per Enclosure WS-5 read with ws-3
& WB-4 to this notice ) during the period October 2010 to March 2015 should
not be demanded from them, under proviso to Section 73 (1) of the Fingnce
Act, 1994,

(i) An amount of Rs, 7,01,874 /- (Rupees seven lakhs one thousand eight
hundred and seventy four Only) (including all cesses) being the service tax
payable on other taxable Services (as per Enclosure WS-5 read with Ws-3
& WS-4 to this notice ) during the period Qctober 2010 to March 2015 should
not be demanded from them, under proviso to Section 73 (1) of the Finance
Act, 1994;

(i an amount of Ry 19,00,736/-( Nineteen lekths seven hundred and thirty
six only ) paid towards service tax ( as per Enclosure WS-5 ) Should not be

appropriated towards the service tax demanded at S1 No (i) to (iil) above
3

(v) Interest as applicable, on an amount at Si.no (i) to (iii) above should not be
paid by them under Section 75 of the Finance Act, 1994;

{(vi) Penalty should not be imposed on the amount at SJ. No. (i) to (i) above
under Section 78 of the Finance Act, 1994 for contraventions cited supra;

(vii) Penalty should not be imposed under Section 77(2) of the Finance Ac‘c,I
1994 for delayed Registration, "

8 M/s.Kadakia & Modi Housing, Secunderabad are also required ‘o
produce all the evidence upon which they intend to rely in their defense while
showing the cause. They are also required to indicate in their written reply
whether they wish to be heard in person before the case is adjudicated. If no
cause is shown against the action proposed to be taken within the stipulated
time and if the noticee does not appear for the personal hearing on the
appninted day, then it will be presumed that they do not have anything to state
in their defense and the case will be decided on merits on the basis of evidence
available on record,

9. This notice is issued without prejudice to any other action that has been
or may be taken against the noticee under this Act or under any other law for

the time being in force in India,
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10, Rellance for issue of this notice is placed on the Inllovrima dos e iadin,

() Agrecment of Sale dated 12,11.2009 entered with Major Achyut Ranjan (
Encloswie B, 1 Papes 38to45 )

i} ‘Sale deed dated 10.09,2012 entered with Sri Abdul Rahim ( Enclosure E.2
Pages 46 to 50 )

(iil) ST-3 returns filed for the period 2011-12 to 2014-15 ( Enclosure E.3 No of
Pages 51 to 121 )

(iv) Copics of Agreement of Sales, Sale deeds Agreemnent of Land Development
Charges, Apre cment of Constiuction provided vide letter dated 05.10.2015
submitted on 27/10/2015 { Enclosure E.4 No of Pages 122 to 765 )

(v) Statement of receipts date wise and villa wise submitted on 01.02.2016 {
Enclosure 1.5 Pages 766 to 780 ) ' .

(vi) Statements dated 16.11.2015 and 01.02.201‘_6’ of Sri M.Jaya Prakash
authorized sipnatory of M/s KMH { Enclosure E.6 ‘Pages 781 to 785) ~

X____¢

( D.PURUSHOTHAM )
COMMISSIONER
To
M/g. Kadakia & Modi Housing,
2-4-187 /384 11 Floor, Sohaty Mansion,
M.G Road, Secunderabad 500 003

gk : ¥ seiaie(ors (Group VII), Service Tax
Comunissionerate, Hyderabad-——with—a—direction to submit dated
Acknowledgetient in (oken of receipt of SCN from the Assessee.) & By
RPAD/SPEED POST

w : }

{) The Asst Commissioner of Service Tax Division 11, Service Tax
Commissionerale , Hyderabad,

3) The Superintendent, Service Tax Range I1I A Service Tax
Commissionerate | Hyderabad,

4] The sSuperintendent, Service Tax, Anti~Evasion[Gr-VIII), Service
Tax Corunissioncrafe S dlyderabacd
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