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To

The Joint Commissioner (Appeals-II),
‘7th Floor, GST Bhawan,

L.B Stadium Road, Basher Bagh,
Hyderabad-500004

Dear Sir,

Sub: Filing of attested copy of DRC-07 and Appeal in from GST APL — 01.
Ref: i. Appeal filed online against the OIO NO: 02/ 2024-25(GST-Adjn) dated 01.07.2024 for

the FY 2019-20 passed by The Superintendent of Central Tax, Secunderabad GST

Division, Secunderabad pertaining to M/s. Vista Homes
ii. GSTIN No: 36AAGFV2068P1ZJ

1. With reference to the above, we have been authorized by M/s. Vista Homes to submit an
appeal against the above-referred Orders and represent in the appeal proceedings before
your good office to do necessary correspondences. A copy of the authorization is attached
to the appeal.

2. In this regard, it is submitted that we have already filed an appeal memorandum online
in Form GST APL-01 along with authorization and annexures against the.above referred
order which have been acknowledged vide provisional acknowledgement number
AD361024001335Q _

3. Further, we are hereby submitting the physical copy of the Appeal memorandum along

with annexures. Therefore, request you to take the same on record and admit the appeal.

Thanking You,

Yours truly

For M/s. HN A & Co. LLP
Chartered Accountants
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Partner
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Enclosure:
1. 2 Copies of Complete Appeal Memorandum for each of the years along with the
attested copy of order
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Provisional Acknowledgement for submission of Form of Appeal

Your appeal has been successfully submitted against AD361024001335Q
GSTIN/UIN/Temporary ID 36AAGFV2068P12J
Date of filing 05/10/2024
Time of filing 13:30
Place of filing Hyderabad
Name of the Taxpayer VISTA HOMES
Address 2ND FLOOR, 5-4-187/3 AND 4,

SOHAM MANSION, MG ROAD,
SECUNDERABAD, Rangareddy,
Telangana, 500003

Name of the person who is filing Appeal SOHAM MODI
Amount of pre-deposit T 95636

It is a system generated acknowledgement and does not require any signature.
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FORM GST APL-01
[Refer Rule 108(1)]

Appeal to Appellate Authority

1 GSTIN/Temporary ID/UIN - 36AAGFV2068P1ZJ
2 Legal Name - VISTA HOMES
3 Trade Name - VISTA HOMES
4 Address - 2ND FLOOR, 5-4-187/3 AND 4, SOHAM
MANSION, MG ROAD, SECUNDERABAD,
Rangareddy, Telangana, 500003
Order Type - Demand Order
5 Order No - ZD360724014192N Order Date - 01/07/2024
6 Designation and address of the officer passing the order appealed Superintendent RAMGOPALPET-Ill and M
against
Demand Id - ZD360724014192N
7 Date of communication of the order to be appealed against - 01/07/2024
8 Name of the authorised representative - SOHAM MODI[ABMPM6725H]
Category of the case under dispute -
1 Others - 1.Irregular availment of input tax
creditin GSTR-3B
2.Delay filing of GSTR-1, GSTR-3B &
GSTR-9
3.Non-Reversal of ITC as per Rule
428 43
4.Ineligible ITC on account of non-
filing of GSTR-3B by the suppliers
9 Details of Case under dispute
()  Briefissue of case under dispute - Refer to Annexure
(i) Description and clarification of goods/ services in dispute - Refer to Annexure
(iii)  Period of Dispute - From - 01/04/2019 To- 31/03/2020
(iv)  Amount under Dispute
Description Central tax (%) State/UT tax ( 2) Integrated tax (¥) Gess (%) Total Amount( Z)
Tax/Cess 657! 18956 0 956356
Interest i 0 0 0 0 0
Slr:;’;"et o [enaly 56438 56438 40000 0 152876 1120532
Fees 5650 0 0 11300
Other 0 0 0 0 0
Charges
W) Market value of seized goods - Refer to Annexure
10 Whether the appelant wishes to be heard in person - Yes/No Refer to Annexure
1 Statement of facts - Refer to Annexure
12 Grounds of appeal - Refer to Annexure
13 Prayer - Refer to Annexure






14 Amount Of Demand created/ admitted/ disputed
; - Description Central tax (%) State/UT tax (%) Integrated tax (%) Cess (%) Total Amount( %)
i Tax/Cess 468700 468700 18956 0 956356
[ Interest 0 0 0 0 0
' é\;",ﬁ:::,m Penalty 56438 56438 40000 0 152876 1120532
created (A) | Feeg 5650 5650 0 0 11300
Other 0 0 0 0 0
Charges
Tax/Cess 0 0 0 0 0
Interest 0 0 0 0 [
dA?n? ::; B Penalty 0 0 0 0 0 0
admitted (B) Fees o 0 0 0 0
Other 0 [} 0 0 o |
Charges
Tax/Cess 468700 468700 18956 0 956356
Interest 0 1} 0 0 0
Q{::J‘t':(%f) Penalty 56438 56438 40000 0 e | 1120532
Fees 5650 5650 0 0 11300
Other 0 [} 0 0 0
Charges
15  Details of payment of admitted amount and pre-deposit -
Pre-Deposit % of Disputed Tax/Cess- 10%
(a) Details of payment required
Description Central tax (%) State/UT tax (¥) Integrated tax () Cess (¥) Total Amount( ¥)
Tax/Cess 0 0 0 0
Interest 0 0 g 0
Admitted Penalty 0 . 0 0 0 0
Amount Fees 0 0 0 0 0 95636
Other 0 0 0 0 0
charges
Pre-deposit
(10% of Tax/Cess 46870 46970 1896 0 95636
Disputed
Tax/Cess)
(b) Details of payment of admitted amount and pre-deposit
Description Ceniral tax (%) State/UT tax (%) Integ:at_ed tax (%) Cess (%) Total Amount( ¥)
Tax/Cess 46870 46870 1896 0 95636
Interest 0 0 4] 0 0
pmaunt [penalty of 0 0 0 0 95636
Fees 0 0 0 0
Other 0 0’ 0 0
Charges
(c) Details of amount payable towards admitted amount and pre-deposit
Description Central tax (%) State/UT tax (%) Integrated tax () Cess (%) Total Amaunt(¥)
Tax/Cess 0 0 ()} 0
Interest [} 0 0 0 0
E:;:T: Penalty ) 0 0 0 0 0 0
Fees 0 0 0 0
Other 0 0 ] 0 o
Charyes

16 Whether appeal is being filed after the prescribed period - Yes/No

17 Kf'Yes'initem 16 -
(a) Period of delay -
(b) Reason for delay -

Refer to Annexure

Refer to Annexure
Refer to Annexure




Annexure to GST APL-01 -

Appeal Copy.pdf

18 Place of supply wise details of integrated tax paid(admitted amount onlyymentioned in the
Table in sub-clause(a)of clause 15(item(a)),if any

Telangana

Upload Supporting Documents (Relied upon), if any -

Place of Supply (Name of State / UT) Demand Tax | Interest | Penalty | Otiixrs I Total
H
1 2 3| 4 5 7
Admitted Amountlin the table in sub-clause(a) of clause 15(tem(a))] | 0 0 0

1

Annexure

Annexure.pdf

Verification

—w——l,%OH—AM—MODk,her—ebwsolomenIyLafﬁrmandfdeclareihatihe,infotmationgiuen her=in above is true and correct
to the best of my / our knowledge and belief and nothing has been concealed therefrom.

Place: Hyderabad
Date: 05/10/2024

Naimie of the Applicant
VISTA HOMES




Form GST APL -01

Form of Appeal to Appellate Authority
[Under Section 107(1) of Central Goods and Service Tax Act, 2017]
[See rule 108(1)]
BEFORE THE JOINT COMMISSIONER (APPEALS - II) OF CENTRAL TAX, HORS

OFFICE, 7™ FLOOR, L.B. STADIUM, BASHEERBAGH, HYDERABAD - 500004

(1) GSTIN/ Temporary ID/UIN-

36AAGFV2068P1ZJ

(2) Legal Name of the Appellant

M/s. Vista Homes

(3) Trade name, if any-

M/s. Vista Homes

2nd Floor, 5-4-187/3 And 4, Soham
Mansion, Mg Road, Secunderabad,
Rangareddy, Telangana, 500003.

(4) Address

(5) Order No. Order In Original:
02/2024-25(GST-Adjn)
DIN:
20240756YO000000BC1F

Order Date 01.07.2024

(6) Designation and address of the officer
passing the order appealed against

The Superintendent of Central Tax,
Secunderabad GST Division,
Secunderabad Salike senate, D. No:
2-4-416 & 417, Ramgopal pet, MG
Road, Secunderabad.

(7) Date of communication of the order
appealed against

07.07.2024 (through Post)

(8) Name of the authorized representative

CA. Lakshman Kumar K,

C/o: H N A & Co. LLP, Chartered
Accountants, 4t Floor, West Block,
Srida  Anushka  Pride, Above
Lawrence and Mayo, Road No. 12,
Banjara Hills, Hyderabad-500034.
Email: l[axman@hanindia.com

Mob: +91 8978114334

(9) Details of the case under dispute

i. Brief issue of the case under dispute

1.Irregular availment of input tax
credit in GSTR-3B amounting to
Rs.2,35,488/-(IGST Rs.17,008/-
CGST Rs.1,09,240/- and SGST
Rs.1,09,240/-)

2.Delay filing of GSTR-1, GSTR-3B &
GSTR-9 amounting to Rs.
11,300/-(CGST Rs.5,650/- and
SGST Rs. 5,650/-)

3.Non-Reversal of ITC as per Rule
428& 43 amounting to
Rs.7,12,228/- (IGST Rs.1,948/-
CGST Rs.3,55,140/- and SGST Rs.
3,55,140/-)

4.Ineligible ITC on account of non-




i filing of GSTR-3B by the SIIppliers '
amounting to Rs. 8,640/-(CGST
Rs.4,320/- and SGST Rs.4,320/-)

ii. Description and classification of | NA
goods/services in dispute

iii. Period of dispute April 2019 to March 2020
iv. Amount under dispute
Description Central tax State/UT tax ' Integrated tax Cess
a. Tax/Cess 4,74,350/- 4,74,350/ - 18,956/- NA
b. Interest u/s 50 u/s 50 u/s 50 NA
c. Penalty 56,438/ - 56,438/- 40,000/ - NA
d. Fees NA NA NA NA
e. Other charges NA NA NA NA
v. Market value of seized goods NA
(10) Whether the appellant wishes to be heard | Yes
in person
(11) Statement of Facts Annexure - A
(12) Grounds of Appeal Annexure - B
(13) Prayer To set aside the impugned
order to the extent aggrieved
and grant the relief sought

(14) Amount of Demand Created, admitted, and disputed

Par | Particulars CGST SGST IGST Cess | Total
tic amount
ula | Amou p)
rs |nt of [fax/Cess | 4,74,350/- | 4,74,350/-| 18,956/- R 9,67,656/-
of |dema [¥p)
de | nd Interest u/s 50 u/s 50 u/s 50 NA u/s 50 |
ma | create | ¢)Penalt :
nd |d y) 56,438/- | 56,438/- | 40,000/- | NA | 1,52876/-
/&) d)Fees NA NA NA NA NA
Ref e) other
- charges NA NA NA NA NA
d Amou ja
= TLX /Cess NA NA NA NA NA
dema | b)
nd Interest NA NA NA NA NA
taed 1 . ;)Penalt NA NA NA NA NA
(B) d)Fees NA NA NA NA NA
iLaf:elser NA NA NA NA NA
Amou f)
nt of Tax/Cess | 4,74,350/- | 4,74,350/-| 18,956/- = '9,67,656/-




dema | b)
nd di | Interest u/s 50 u/s 50 u/s 50 NA u/s 50
spute | c)Penalt }
a© |y 56,438/- | 56,438/~ | 40,000/- | NA | 152876/
d)Fees NA NA NA NA NA
€] rother NA NA NA NA NA
charges
(15) Details of payment of admitted amount and pre-deposit: -
a) Details of payment required
Particulars Central | State/UT | Integrat | Cess | Total
tax tax ed tax
a) Admitted | Tax/Cess | NA NA NA NA NA
amount Interest NA NA NA NA NA
Penalty NA NA NA NA NA
Fees NA NA NA NA NA
Qs NA NA NA NA |NA
charges
b) Pre-
Deposit (10%
of disputed | Tax/Cess
. 47,435/~ 47,435/- | 1, - | NA 96,766/-
tax or 25Cr. / / 896/ € /
Whichever is
lower)

b) Details of payment of admitted amount and pre-deposit (pre-deposit 10%

of the disputed tax and cess)

Sr. | Descript | Tax Paid  through | Debit Amount of tax paid
No |ion payable | cash/credit entry
ledger No.
1 |2 3 4 5 6 4 8 |9
1 Integrat
i NA Cash Ledger NA
NA Credit Ledger NA NA NA NA | NA
2 | Central
- NA Cash Ledger NA NA NA | NA
NA Credit Ledger NA NA NA NA | NA
3 State/U
T tax NA Cash Ledger NA NA NA | NA
. NA
NA Credit Ledger NA NA NA | NA
4 Cess
NA Cash Ledger NA NA NA NA | NA
NA Credit Ledger NA NA NA NA [ NA




c) Interest, Penalty, Late fee, and any other amount payable and paid

S.No. | Descriptio | Amount Payable Debit Entry No. Amount paid

n
1 2 3 4 5 6 7 8 9 10 |11
il Interest NA | NA |NA|NA |NA NA | NA | NA | NA
2 Penalty NA . NA NA
3 Late Fee NA|NA |NA|NA |NA NA | NA | NA | NA
4 Others NA|NA |NA|NA |NA NA | NA | NA | NA

(16) Whether appeal is filed after the prescribed period — No

(17) 1If Yes’in item 16 -
a. Period of delay - NA
b. Reasons for delay - NA

(18) Place of supply wise details of the integrated tax paid (admitted amount only)
mentioned in the Table in sub-clause (a) of clause 15 (item (a)), if any

Place of | Demand Tax | Interest |Penalty | Other Total
Supply (Name
of State/UT)
1 2 3 4 S 6
' 7
Admitted
amount [in
NA the Table injy )y, NA NA  |NA
sub-clause (a)
of clause 15
10) (Item (a))]




ANNEXURE-A

STATEMENT OF FACTS
A. M/s. Vista Homes (hereinafter referred as “Appellant”) Located 5-4-187/3 And 4,

2nd Floor, Soham Mansion, M.G Road, Secunderabad, Ranga Reddy, Telangana,
500003 is inter alia engaged in the business of construction & sale of Villas and
is registered with the Goods and Services Tax department vide GSTIN No:
36AAGFV2068P1ZJ in the state of Telangana. The Appellant has been paying
applicable GST and filing returns regularly after disclosing the required
disclosures therein. '

B. Appellant has been receiving various Input goods and services during the normal
course of business on which ITC is being availed for the GST charged on them.
The appellant has been filing the GST returns by claiming the ITC on all its
inwards supplies through GSTR - 3B.

C. The GST authorities has carried out an scrutiny of returns furnished by the
Appellant for the FY 2019-20 and has intimated a few discrepancies through
ASMT-10 vide Reference no: ZM360523052062D dated 23.02.2024 and also
issued DRC-01A vide DIN: 20240356YO000000F6EB dated 25.03.2024.

D. Further, Appellant is in receipt of Show cause notice issued u/s 73 in Form DRC-
01 having SCN Reference no: 07/2024-25-GST dated 04.04.2024 from the
Superintendent of central tax as to why: |

a. Anamount of 9,67,656/- (IGST Rs. 18,956/-, CGST Rs.4,74,350/- and SGST
Rs. 4,74,350/ -) being demanded for various issues for the period April 2019
to March 2020 should not be demanded from them in terms of Section 73(1)
of CGST Act,2017 and SGST Act, 2017 read with Section 20 of IGST Act,2017

b. Interest payable on the amount mentioned at S.No. (a) above, should not be
recovered from them in terms of Section 50 of CGST Act,2017 and TSGST
Act, 2017 read with Section 20 of IGST Act ,2017

. Penalty should not be imposed on the amount mentioned at S.No (a) above,
in terms of provisions of Sec 73(1) of CGST Act, 2017/ TSGST Act,2017 read
with Section 122(2)(a) of CGST Act,2017 and also read with Section 20 of
IGST Act ,2017 '

E. Later, the Adjudicating authority confirmed the demand by issuing an order In
Original vide OIO No: 02/2024-25(GST-Adjn) dated 01.07.2024. (Copy of Order in
Original dated 01.07.2024 is enclosed as Annexure-I)

o o



u.

il

.

Vi,

Vil

viil,

I hereby confirm the demand of Rs.2,35,488/- (IGST: Rs.17,008/- CGST:
Rs. 1,09,240/- & SGST: Rs. 1,09,240/-) for irregular availment of input
tax credit in GSTR-3B on comparison with ITC available in GSTR-2A for
the FY 2019-20 as discussed in Para 7.1, under the provisions of sub
section (1) of Section 73 of the CGST Act, 2017 and SGST Act, 2017 read
with Section 20 of IGST Act, 2017;

I hereby confirm the Interest demand on the demand amount confirmed
at Sl.No.(i), as discussed in Para 7.1 under Section 50 of the CGST Act,
2017/ TSGST Act, 2017 read with. Section 20 of IGST Act, 2017;

I hereby impose pernwully of Rs.41,848/ (IGST: Rs.20,000/-, CGST: Rs.
10,924/- & SGS'T: Rs. 10,924/-) on the defhand amount confirmed at
SL.No.(i). as discussed in Para 7.1 in terms of provisions of Section 73(1) of
CGST Act, 2017 / TSGST Act, 2017 read with Section 122(2)(a) of CGST
Act, 2017 and also read with Section 20 of IGST Act, 2017;

I hereby confirm the demand of Rs.11,300/- (CGST: Rs.5,650/- & SGST:
Rs.5,650/ -) for late fee on delayed filing of GSTR-1, GSTR-3B and GSTR-9
returns during FY 2019-20 as discussed in para 7.2, under the Section of
47 of CGST Act, 2017/SGST Act, 2017;

I hereby confirm the demand of Rs.8,640/- (CGST: Rs. 4,320/- & SGST:
Rs. 4,320/-) for irregular availment of input tax credit in GSTR-3B on
comparison with ITC available in GSTR-2A for the FY 2019-20 as
discussed in Para 7.3, under the provisions of Section 73 of the CGST Act,
2017 and SGST Act, 2017;

I hereby confirm the Interest demand on the demand amount confirmed at
SlL.No.(v), as discussed in Para 7.3 under Section 50 of the CGST Act,
2017/ TSGST Act, 2017 read with Section 20 of IGST Act, 2017;

I hereby impose penalty of Rs.20,000/ - (CGST: Rs. 10,000/~ & SGST: Rs.
10,000/ -) on the demand amount confirmed at Sl.No.(v), as discussed in
Para 7.3 in terms of provisions of Section 73(1) of CGST Act, 2017/ TSGST
Act, 2017 read with Section 122(2)(a) of CGST Act, 2017 and also read
with Section 20 of IGST Act, 2017;
I hereby confirm the demand of Rs.7,12,228/- (IGST: Rs.1,948/-,
CGST:Rs.3,55,140 /- & SGST: Rs. 3,55,140/-) for non-reversal of ITC for
the FY 2019-20 as discussed in Para 7.4, under the provisions of Section
73 of the CGST Act, 2017 & SGST Act, 2017 read with Section 20 of IGST
Act, 2017;




ix. 1 hereby confirm the Interest demand on the demand amount confirmed
at Sl.No.(viii), as discussed in Para 7.4 under Section 50 of the CGST Act,
2017/ TSGST Act, 2017 read with Section 20 of IGST Act, 2017

x. 1 hereby impose penalty of Rs.91,028/- (IGST: Rs.20,000/-, CGST: Rs.
35,514/- & SGST: Rs.35,514/-) on the demand amount confirmed at
Sl.No.(viii), as discussed in Para 7.4 in terms of provisions of Section 73(1)
of CGST Act, 2017 /TSGST Act, 2017 read with Section 122(2)(a) of CGST
Act, 2017 and also read with Section 20 of IGST Act, 2017

To the extent Aggfieved by the impugned order, which is contrary to facts, law, and
evidence, apart from being contrary to a catena of judicial decisions and beset with
grave and incurable legal infirmities, the appellant prefers this appeal on the following
grounds (which are alternate pleas and without prejudice to one another) amongst

those to be urged at the time of hearing of the appeal.




ANNEXURE-B

GROUNDS OF APPEAL

Appellant submits that the impugned order is ex-facie illegal and untenable in law

since the same is contrary to facts and judicial decisions.

Appellant submits that the provisions (including Rules, Notifications & Circulars
issued thereunder) of both the CGST Act, 2017 and the TGST Act, 2017 are the
same except for certain provisions. Therefore, unless a mention is specifically
made to any dissimilar provisions, a reference to the CGST Act, 2017 would also
mean a reference to the same provision under the TGST Act, 2017. Similarly, the
provisions of the CGST Act, 2017 are adopted by the IGST Act, 2017 thereby the
reference to CGST provisions be considered for IGST purposes also, wherever it

arises.

In Re: No Excess availment of ITC in GSTR-3B when compared to GSTR-2A

3.

The impugned order has confirmed that on comparison of Input tax credit availed
in GSTR-3B and ITC auto-populated in GSTR-2A, it was noticed that there is
excess availment of Input Tax Credit amounting to Rs.2,35,488/ -(IGST
Rs.17,008/- CGST Rs.1,09,240 and SGST Rs.1,09,240/-) for the FY 2019-20.

In this regard, the Appellant submits that there is no excess claim of ITC as alleged
in the impugned order. The Appellant submits that the Appellant has claimed the
input tax credit of Rs. 1,37,25,850/- (IGST of Rs. 38,159/-, CGST Rs.
68,62,925/- and SGST Rs. 68,62,925/-) in table 4(C) of the GSTR-3B after
considering the reversals as per table 4(B)(2) during the FY2019-20 based on the
invoices issued by the suppliers following section 16(2) of the CGST Act, 2017.
which should.be compared with the input tax credit available as per GSTR-2A.
(Copy of GSTR-3B and GSTR-2A is enclosed as Annexure-II & III)

The Appellant submits that as per the information available in the records or at
GST portal, the ideal difference between the ITC claimed during the FY 2019-20
in GSTR-3B returns and the ITC auto-populated in the GSTR-2A is provided below
in the tabular form: - (Table of Difference Between GSTR-2A Vs GSTR-3B)

S.No | Particulars IGST CGST SGST

1 Net ITC Auto populated in GSTR-2A 21,151 | 67,64,593 | 67,64,593

2 Net ITC Claimed in GSTR-3B 38,159 [ 68,62,925 | 68,62,925




3 |ITC short reflected in GSTR-2A (1-2) | 17,008 | 98,333 | 98,333

Declarations as per Rule 36(4) 17,008 | 98,333| 98,333

6. Further, with respect to above mentioned declarations in the table the Appellant

provides the reference to Rule 36(4) which is extracted as here:

“Previously, as per the sub-rule (4) inserted in rule 36 of the Central Goods and
Service Tax Rules, a taxpayer filing GSTR-3B can claim input tax credit only to the
extent of the eligible credit available in GSTR-2B. Until 31st December 2021, this was
105% of the ITC in GSTR-2B/ GSTR-2A between 1st Jan 21 up to 31st Dec 21.

The amount of éligible credit is arrived upon based on the input tax credit provisions
under the GST law, as well as the fact that such invoices/debit notes have been
uploaded by the suppliers and reflect in the business's GSTR-2B.

Even before 5%, the ITC claim was restricted to 10% between 1st Jan 2020 and 31st
Dec 2020 whereas it was 20% for the period from 9th Oct 2019 till 31st Dec 2019.”

7. As per the above table, the difference between GSTR-2A and GSTR-3B amounts
toRs. 2,13,673/- (IGST Rs. 17,008 /- CGST Rs. 98,333/- and SGST Rs. 98,333/-
) for which the Appellant submits the declarations from the respective suppliers
where the value of such supply not reflected in GSTR-2A. Hence, the Appellant
requests you to consider the same and drop the proceedings initiated in this

regard.

8. In this regard, the Appellant submits that CBIC has issued circular
no.193/05/2023-GST dated 17.07.2023 to address the issue of difference
between the input tax credit availed as per GSTR-3B and the input tax available
as per GSTR-2A for the FY201-20 and the relevant portion is extracted below: -

“4.In order to ensure uniformity in the implementation of the provisions of the law
across the field formations, the Board, in exercise of its powers conferred under
section 168(1) of the CGST Act, hereby clarifies as follows:

(i) Since rule 36(4) came into effect from 09.10.2019 only, the guidelines
provided by Circular No. 183/ i5/ 2022-GST dated 27th December, 2022
shall be applicable, in toto, for the period from 01.04.2019 to 08.10.2019,




(i) In respect of period from 09.10.2019 to 31.12.2019, rule 36(4) of
CGST Rules permitted availment of Input tax credit by a registered person
in respect of invoices or debit notes, the details of which have not been
furnished by the suppliers under sub-section (1) of section 37, in FORM
GSTR-1 or using IFF to the extent not exceeding 20 per cent. of the eligible
credit available in respect of invoices or debit notes, the details of which
have been furnished by the suppliers under sub-section (1) of section 37
in FORM GSTR-1 or using IFF. Accordingly, the guidelines provided by
Circular No. 183/15/2022-GST dated 27th December, 2022 shall be
applicable for verification of the condition of clause (c) of sub-section (2) of
Section 16 of CGST Act for the said period, subject to the condition that
availment of Input tax credit by the registered person in respect of invoices
or debit notes, the details of which have not been furnished by the
suppliers under sub-section (1) of section 37, in FORM GSTR-1 or using IFF
shall not exceed 20 per cent. of the eligible credit available in respect of
invoices or debit notes the details of which have been furnished by the
suppliers under sub-section (1) of section 37 in FORM GSTR-1 or using
IFE.”

From the above referred circular, it is evident that for the period from 01.04.2019
to 08.10.2019, the procedure specified in circular no.183/15/2022-GST is
applicable.

In the instant case, the invoices not reflected in the GSTR-2A is of the period
between 01.04.2019 to 08.10.2019 and the relevant extract of circular
no.183/15/2022-GST is provided below: -

“4, The proper officer shall first seek the details from the registered person
regarding all the invoices on which ITC has been availed by the registered person
in his FORM GSTR 3B but which are not reflecting in his FORM GSTR 2A. He shall
then ascertain fulfilment of the following conditions of Section 16 of CGST Act.in
respect of the input tax credit availed on such invoices by the said registered
person!
i} that he is in possession of a tax invoice or debit note issued by the supplier
or such other tax paying documents;
ii) that he has received the goods or services or both;
i) that he has made payment for the amount towards the value of supply,

along with tax payable thereon; to the supplig




............................................................................................................

.............................................................................................................

4.1.2. In cases, where difference between the ITC claimed in FORM GSTR-3B and
that available in FORM GSTR 2A of the registered person in respect of a supplier
Jor the said financial year is upto Rs 5 lakh, the proper officer shall ask the
claimant to produce a certificate from the concerned supplier to the effect that
said supplies have actually been made by him to the said registered person and
the tax on said supplies has been paid by the said supplier in his return in FORM
GSTR 3B.”

10. Appellant submits that from the reading of the above circular, it can be

understood that the following conditions need to be satisfied to get the benefit
conferred in circular no. 183/15/2022-GST: -

i. Appellant should possess the copy of the invoices.

ii. Appellant should have received the goods or services.
iii. Appellant should have made payment to the supplier.
iv. Appellant should get the declaration from the supplier.

11. Without prejudice to the above, Appellant would like to submit that appellant is

rightly eligible for ITC for the following reasons:

a.

ITC cannot be denied merely due to non-reflection of invoices in GSTR-2A as
all the conditions specified under Section 16 of CGST Act, 2017 has been
satisfied.

GSTR-2A cannot be taken as a basis to deny the ITC in accordance with
Section 41, Section 42, Rule 69 of CGST Rules, 2017.

Appellant further submits that Finance Act, 2022 has omitted Section 42, 43
and 43A of the CGST Act, 2017 which deals ITC matching concept. Appellant
submits that the substituted Section 38 of the CGST Act, 2017 now states that
only the eligible ITC which is available in the GSTR-2B (Auto generated
statement) can be availed by the recipient. Now, GSTR-2B has become the
main document relied upon by the tax authorities for verification of the
accurate ITC claims. Hence, omission of sections 42, 43 and 43A has
eliminated the concept of the provisional ITC claim process, matching and

reversals.




d. Once the mechanism prescribed under Section 42 to match the provisionally
allowed ITC under Section 41 is not in operation and has been omitted by the
Finance Act, 2022 the effect of such omission without any saving clause
means the above provisions was not in existence or never existed in the

statue.

e. Section 38 read with Rule 60 had prescribed the FORM GSTR 2 which is not
made available till 30.09.2022. Notification No. 20 Central Tax dated 10th Nov
2020 has substituted the existing rule to w.e.f. 1.1.2021 meaning thereby the
requirement of Form GSTR 2 necessary in order to due compliance of Section
38. In the absence of the said form, it was not possible for the taxpayer to
comply with the same. Further, Form GSTR 2 has been omitted vide

~Notification No. 19 /2 Central Tax dated 28.09.2022 w.e.f.-01.10.2022, -

f. Section 42 clearly mentions the details and procedure of matching, reversal,
and reclaim of input tax credit with regard to the inward supply. However,
Section 42 and Rule 69 to 71 have been omitted w.e.f. 01.10.2022.

g. Rule 70 of CGST Rules 2017 which prescribed the final acceptance of input
tax credit and communication thereof in Form GST MIS-1 and Rule 71
prescribes the communication and rectification of discrepancy in the claim of
input tax credit in form GST MIS-02 and reversal of claim of input tax credit.
Further, Rule 70 has been omitted vide Notification No. 19/2022 Central Tax
dated 28.09.2022 w.e.f 01.10.2022.

h. It is submitted that neither the form has been prescribed by the law nor the
same has been communicated to the We therefore it is not possible to comply
with the condition given in Section 42 read with Rule 69, Rule 70 and 71.

Hence, the allegation of the impugned order is not correct.

i. Appellant further submit that the fact that there is no requirement to
reconcile the invoices reflected in GSTR-2A vs GSTR-3B is also evident
from the amendment in Section 16 of CGST Act, 2017 vide Section 100

of Finance Act, 2021. Hence, there is no requirement to reverse any

credit in the absence of the legal requirement during the subject period.
j. Similarly, it is only Rule 36(4) of CGST Rules, 2017 as inserted w.e.f.

09.10.2019 has mandated the condition of reflection of vendor invoices
in GSTR-2A with adhoc addition of the 20% ich was later changed to




10% & further to 5%). At that time, the CBIC vide Circular 123/42/2019
dated 11.11.2019 categorically clarified that the matching u/r. 36(4) is
required only for the ITC availed after 09.10.2019 and not prior to that.

Hence, the denial of the ITC for non-reflection in GSTR-2A is incorrect

during the subject period.

. The fact of payment or otherwise of the tax by the supplier is neither known
to We nor is verifiable by We. Thereby, it can be said that such condition is
impossible to perform, and it is a known principle that the law does not compel
a person to do something which he cannot possibly perform as the legal maxim
goes: lex non-cogit ad impossibilia, as was held in the case of:

¢ Indian Seamless Steel & Alloys'Ltd Vs UOIL 2003 (156) ELT 945 (Bom.)

* Hico Enterprises Vs CC, 2005 (189) ELT 135 (T-LB). Affirmed by SC in

2008 (228) ELT 161 (SC)

Thereby it can be said that the condition, which is not possible to satisfy, need

not be satisfied and shall be considered as deemed satisfied.

In the same context, Appellant also wish to place reliance on the decision in

case of Arise India Limited vs. Commissioner of Trade and Taxes, Delhi - 2018-
TIOL-11-SC-VAT and M/s Tarapore and Company Jamshedpur v. State of
Jharkhand - 2020-TIOL-93-HC-JHARKHAND-VAT.

. Section 41 allows the provisional availment and utilization of ITC, there is no
violation of section 16(2)(c) of CGST Act 2017

. The above view is also fortified from press release dated 18.10.2018.

Even if there is differential ITC availed, if the same is accompanied by a valid
tax invoice containing all the particulars specified in Rule 36 of CGST Rules
and the payment was also made to the suppliers, the appellant is rightly
eligible for ITC.

. Appellant submit that under the earlier VAT laws there were provisions similar

to Section 16(2) ibid which have been held by the Courts as unconstitutional.

Appellant wish to rely on recent decisions in case of
e D.Y. Beathel Enterprises Vs State Tax officer (Data Cell), (Investigation
Wing), Tirunelveli 2021(3) TMI 1020-Madras High Court




o Jurisdictional High Court decision in case of Bhagyanagar Copper Pvt Ltd
Vs CBIC and Others 2021-TIOL-2143-HC-Telangana-GST

¢ LGW Industries limited Vs UOI 2021 (12) TMI 834 -Calcutta High Court

¢ Bharat Aluminium Company Limited Vs UOI & Others 2021 (6) TMI 1052
— Chattishgarh High Court

e M/s. Sanchita Kundu & Anr. Vs Assistant Commissioner of State Tax
2022 (5) TMI 786 - Calcutta High Court.

e Suncraft Energy Private Limited Versus The Assistant Commissioner, State
Tax, Ballygunge Charge And Others 2023 (8) TMI 174-Calcutta High court
affirmed by Supreme Court in case of The Assistant Commissioner of State
Tax Vs Suncraft Energy Private Limited 2023 (12) TMI 739 - SC order

e Diya Agencies Versus The State Tax Officer, The State Tax Officer, Union Of

- India,The Central Board Of Indirect Taxes & Customs, The State Of Kerala
2023 (9) TMI 955 - Kerala High Court

e M/S. Gargo Traders V/s The Joint Commissioner, Commercial Taxes (State
Tax) & Ors. 2023 (6) TMI 533 - Calcutta High Court

¢ M/S. Henna Medicals Versus State Tax Officers, Deputy Commissioner
(Arrear Recovery) Office Of The Joint Commissioner, State Goods And
Service Tax Kannur, Union Of India, Central Board Of Indirect Taxes &
Customs, State Of Kerala- 2023 (10) TMI 98 - Kerala High Court

Hence, the Appellant requests you to consider the above submissions and drop

the proceedings initiated in this regard.

In Re: Non-Payment of Late fee on delayed filing of GSTR-1, GSTR-3B and GSTR-
9 for the FY 2019-20
12. The impugned order has alleged that the Appellant has not paid late fee for delayed

filing of GSTR-1, GSTR-3B and GSTR-9 returns amounting to Rs.11,300/-(CGST
Rs.5,650/- and SGST Rs.5,650) for the FY 2019-20.

13. In this regard, the Appellant submits that the Appellant has paid the late fee
amounting to Rs.11,300/-(CGST Rs.5,650/- and SGST Rs.5,650) through DRC-
03 vide ARN No: AD361024000592N dated 03.10.2024 for the FY 2019-20. Hence,
the Appellant fequest you to consider the same and drop the proceedings initiated

in this regard. (Copy of DRC-03 is enclosed as Annexure-IV)




In Re: No Claim of Ineligible ITC on account of non-filing of GSTR-3B by the
suppliers
14. The impugned order has confirmed that on comparison of GSTR-2A, it was noticed

that the Appellant has availed ineligible ITC in respect of invoices issued by the
suppliers who have not filed their GSTR-3B returns for the FY 2019-20 amounting
to Rs. 8,640/~ (CGST Rs.4,320/- and SGST Rs.4,320/-).

15. In this regard, the Appellant submits that the Appellant has not availed ineligible
ITC as all the supplier's GSTR-3B returns filing status is marked as “YES” in
GSTR-2A. The appellant submits that the impugned order is incorrect and vague
and issued without any proper examination of GSTR-2A which is invalid. (A copy
of extract of GSTR-2A is enclosed as Annexure-III). Hence, the demand to that

extent needs to be dropped.

16. As stated above, in case the supplier fails to remit tax, the department must first
conduct an enguiry against the supplier before attempting to deny the ITC availed
by the Appellant & expecting the Appellant to step into the shoes of the
department and follow up the supplier to deposit tax is Prima facie wrong.
Therefore, the Appellant submits that the impugned order is incorrect & invalid

and requests to drop the proceedings initiated in this regard.

17. Without prejudice to the above, the Appellant submits that the Appellant should
not be restricted from availing the credit owing to the suppliers' failure to
discharge their tax obligations to the government. Having duly fulfilled the
responsibility by remitting taxes to the suppliers and rightfully availing the credit,
the Appellant should not be restricted in claiming Input Tax Credit (ITC). The
default in tax payment lies with the suppliers, and it is imperative that the
Appellant shadll not be penalized by restricting the ITC utilization due to the
suppliers’ non-compliance. Therefore, order hereby requests to recognize the
compliance in fulfilling their tax obligations and refrain from limiting entitlement

to ITC on account of the suppliers' lapses.

18. In this regard, Appellant Wish to reproduce the extract of 16(2)(c):
“Section 16(2)(c) subject to the provisions of section 41, the tax charged in
respect of such supply has been actually paid to the Government, either in cash

or through utilization of input tax credit admissible in respect of the said

supply;”




19. As seen from Section 16(2)(c), ITC can be availed subject to Section 41 of the GST

20.

21.

22.

23.

Act which deals with the claim of ITC and the provisional acceptance thereof.
“Section 41. Claim of input tax credit and provisional acceptance thereof:

1. Every registered person shall, subject to such conditions and restrictions as
may be prescribed, be entitled to take the credit of eligible input tax, as self-
assessed, in his return and such amount shall be credited on a provisional
basis to his electronic credit ledger.

2. The credit referred to in sub-section (1) shall be utilized only for payment of

self-assessed output tax as per the return referred to in the said sub-section”

From the above-referred section, it is clear that every registered person is entitled
to take credit of eligible ITC as self-assessed in his return and the same will be

credited to the electronic credit ledger on a provisional basis.

In this regard, it is submitted that Section 42, ibid specifies the mechanism for
matching, reversal, and reclaim of ITC wherein it was clearly stated the details of
every inward supply furnished by a registered person shall be matched with the
corresponding details of outward supply furnished by the supplier in such manner

and within such time as may be prescribed.

Further, Rule 69 of CGST Rules, 2017 specifies that the claim of ITC on inward
supplies provisionally allowed under Section 41 shall be matched under Section
42 after the due date for furnishing the return in GSTR-03. Further, the first
proviso to Rule 69 also states that if the time limit for furnishing Form GSTR-01
specified under Section 37 and Form GSTR-2 specified under Section 38 has been
extended then the date of matching relating to the claim of the input tax credit
shall also be extended accordingly.

The Central Government vide Notification No0.19/2017-CT dated 08.08.2017,
20/2017-CT dated 08.08.2017, 29/2017-CT dated 05.09.2017, 44/2018-CT
dated 10.09.2018, has extended the time limit for filing GSTR-2 and GSTR-
3. Further, vide Notification No.11/2019-CT dated 07.03.2019 stated that the
time limit for furnishing the details or returns under Section 38(2) (GSTR-2) and
Section 39(1) GSTR 3 for the months of July 2017 to June 2019 shall be notified

subsequently.

From the above-referred Notifications, it is very clear that the requirement to file
GSTR 2 and GSTR 3 has differed for the period July 2017 to June 2019 and




24.

25.

26.

27.

the absence of a requirement to file GSTR-2 and GSTR-3, the matching
mechanism prescribed under Section 42 read with Rule 69 will also deferred and

become inoperative.

Once the mechanism prescribed under Section 42 to match the provisionally
allowed ITC under Section 41 is not in operation, the final acceptance of ITC under
Rule 70 is not possible thereby the Appellant can use the provisionally allowed
ITC until the due date for filing GSTR 2 and GSTR 3 is notified. Hence, there is no
requirement to reverse the provisional ITC availed even though the supplier has
not filed their monthly GSTR-3B returns till the mechanism to file GSTR 2 and

GSTR 3 or any other new mechanism is made available.

The Appellant further submits that the Finance Act, 2022 has omitted Sections
42, 43 and 43A of the CGST Act, 2017 which deals ITC matching concept. The
appellant also submits that the substituted Section 38 of the CGST Act, 2017 now
states that only the eligible ITC which is available in the GSTR-2B (Auto-generated
statement) can be availed by the recipient. Now, GSTR-2B has become the main
document relied upon by the tax authorities for verification of accurate ITC claims.
Hence, the omission of sections 42, 43 and 43A has eliminated the concept of the

provisional ITC claim process, matching and reversals.

Once the mechanism prescribed under Section 42 to match the provisionally
allowed ITC under Section 41 is not in operation and has been omitted by the
Finance Act, 2022 the effect of such omission without any saving clause means
the above provisions was not in existence or never existed in the statute. Hence,

request you to set aside the proceedings initiated.

The Appellant submits that Section 38(1) of the CGST Act, 2017 provides as

under:
“SECTION 38. Furnishing details of inward supplies. — (1) Every registered
person, other than an Input Service Distributor or a non-resident taxable person
or a person paying tax under the provisions of section 10 or section 51 or section
52, shall verify, validate, modify or delete, if required, the details relating to
outward supplies and credit or debit notes communicated under sub-section (1)
of section 37 to prepare the details of his inward supplies and credit or debit
notes and may include therein, the details of inward supplies and credit or debit
notes received by him in respect of such supplies that have not been declared by

the supplier under sub-section (1) of section 37.”




28. Therefore, the aforesaid provisions mandate for filing of GSTR 2 by incorporating

29.

30.

31.

32.

33.

the details of the invoices not declared by the vendors. Further, the ITC so declared
is required to be matched and confirmed as per provisions of Sec. 42 and 43 of
the CGST Act, 2017. Hence, Appellant submits that on one hand, the law allows
the recipient to even clairh ITC in respect of the invoices for which the details have
not been furnished by the vendors. On the other hand, Rule 60 of the CGST Rules,
2017 which deals with the procedure for filing GSTR 2 in fact does not provide for
its filing at all but only provides for the auto-population of the data filed by the
vendors in GSTR 2A/2B. The same therefore clearly runs contrary to Sec. 38

discussed above.

Section 38 read with Rule 60 had prescribed the FORM GSTR 2 which is not made
available till 30.09.2022. Notification No. 20 Central Tax dated 10th Nov 2020 has
substituted the existing rule to w.e.f. 1.1.2021 meaning thereby the requirement
of Form GSTR 2 is necessary in notice to due compliance of Section 38. In the
absence of the said form; it was not possible for the taxpayer to comply with the
same. Further, Form GSTR 2 has been omitted vide Notification No. 19/2 Central
Tax dated 28.09.2022 w.e.f. 01.10.2022.

Further, it is submitted that Section 42 clearly mentions the details and procedure
of matching, reversal, and reclaim of input tax credit with regard to the inward
supply. However, Section 42 and Rules 69 to 71 have been omitted w.e.f,
01.10.2022.

The Appellant submits that Rule 70 of CGST Rules 2017 which prescribed the
final acceptance of input tax credit and communication thereof in Form GST MIS-
1 and Rule 71 prescribes the communication and rectification of discrepancy in
the claim of input tax credit in Form GST MIS-02 and reversal of claim of the input
tax credit. Further, Rule 70 has been omitted vide Notification No. 19/2022
Central Tax dated 28.09.2022 w.e.f 01.10.2022.

It is submitted that neither the form has been prescribed by the law nor the same
has been communicated to the Appellant therefore it is not possible to comply
with the condition given in Section 42 read with Rule 69, Rule 70 and 71.

The Appellant also submits that as Section 41 allows the provisional availment
and utilization of ITC, there is no violation of Section 16(2)(c) of GST Aet 2017,




therefore, the ITC availed by us is rightly eligible. Hence, the observation of the

audit to this extent needs to be set aside.

34. Further, Appellant hereby submits that in the case of Global Ltd. v. UOI - 2014
(310) E.L.T. 833 (Guj.) it was held that denial of ITC to the buyer of goods or
services for default of the supplier of goods or services, will severely impact
working capital and therefore substantially diminishes the ability to continue the
business. Therefore, it is a serious affront to his right to carry on his trade or

business guaranteed under Article 19(1)(g) of the Constitution.

35. The Appellant submits that the denial of ITC to the buyer of goods or services for
default of the supplier of goods or services is wholly unjustified and this causes
the deprivation of the enjoyment of the property. Therefore, this is positively
violative of the provision of Article 300A of the Constitution of India - Central
Excise, Pune v. Dai Ichi Karkaria Ltd., SC on 11 August 1999 [1999 (112) E.L.T.
353 (S.C.)]

36. The Appellant submits that the denial of ITC to the buyer of goods or services for
default of the supplier of goods or services clearly frustrates the underlying
objective of removal of the cascading effect of tax as stated in the Statement of
object and reasons of the Constitution (One Hundred and Twenty-Second
Amendment) Bill, 2014. it is an established principle of law that it is necessary to
look into the mischief against which the statute is directed, other statutes in pari

materia and the state of the law at the time.

37. Appellant submits that one also needs to consider Article 265 of the Constitution
which provides that no tax shall be levied or collected except by authority of law.
Hence not only the levy but even the collection of the tax shall be only by authority
of law. Hence, with regard to above submission, it is requested to drop the further

proceedings.

38. In this regard, the Appellant wishes to place reliance on the following judgements:

a. M/S. Gargo Traders V/s The Joint Commissioner, Commercial Taxes

(State Tax) & Ors. 2023 (6) TMI 533 - Calcutta High Court the following
judgement held in as follows: | ‘

“12.The main contention of the petitioner that the transactions in

question are genuine and valid and relying upon all the supporting

relevant documents required under law, the petitioner with due




diligence verified the genuineness and identity of the supplier and
name of the supplier as registered taxable person was available at
the Government Portal showing its registration as valid and existing
at the time of transaction.

13. Admittedly at the time of transaction, the name of the supplier as
registered taxable person was already available with the Government record
and the petitioner has paid the amount of purchased articles as well
as tax on the same through bank and not in cash.

14. It is not the case of the respondents that there is a collusion
between the petitioner and supplier with regard to the transaction.
15. This Court finds that without proper verification, it cannot be said that
there was any failure on the part of the petitioner in compliance of any
obligation required under the statute before entering into the transactions in
question.

16. The respondent authorities only taking into consideration of the
cancellation of registration of the supplier with retrospective effect
have rejected the claim of the petitioner without considering the
documents relied by the petitioner.

17. The unreported judgment passed in the case of M/s Lgw Industries
Limited & Ors. (supra) is squarely applicable in the present case.

18. In view of the above, the impugned orders are set aside. The respondent
no. 1 is directed to consider the grievance of the petitioner afresh by
taking into consideration of the documents which the petitioner
intends to rely in support of his claim.”

. Suncraft Energy Private Limited Versus The Assistant Commissioner,
State Tax, Ballygunge Charge And Others 2023 (8) TMI 174-Calcutta
High court affirmed by Supreme Court in case of The Assistant
Commissioner of State Tax Vs Suncraft Energy Private Limited 2023
(12) TMI 739 - SC order wherein it was held that

“The first respondént without resorting to any action against the fourth
respondent who is the selling dealer has ignored the tax invoices
produced by the Tax payer as well as the bank statement to
substantiate that they have paid the price for the goods and services
rendered as well as the tax payable there on, the action of the first
respondent has to be branded as arbitrarily. Therefore, before directing
the Tax payer to reverse the input tax credit and remit the same to the

government, the first respondent ought to have taken action ggesnst the




39.

Jourth respondent the selling dealer and unless and until the first respondent
is able to bring out the exceptional case where there has been collusion
between the Tax payer and the fourth respondent or where the fourth
respondent is missing or the fourth respondent has closed down its business
or the fourth respondent does not have any assets and such other
contingencies, straight away the first respondent was not justified in
directing the Tax payer to reverse the input tax credit availed by
them. Therefore, we are of the view that the demand raised on the
Tax payer dated 20.02.2023 is not sustainable.

c. D.Y. Beathel Enterprises Vs State Tax officer (Data Cell), (Investigation
Wing), Tirunelveli 2021(3) TMI 1020-Madras High Court wherein it was held
that

“12. Therefore, if the tax had not reached the kitty of the Government, then the
liability may have td be eventually borne by one party, either the seller or the
buyer. In the case on hand, the respondent does not appear to have taken any
recovery action against the seller / Charles and his wife Shanthi, on the
present transactions.

13. The learned counsel for the petitioners draws my attention to the SCN,
dated 27.10.2020, finalising the assessment of the seller by excluding the
subject transactions alone. I am unable to appreciate the approach of the
authorities. When it has come out that the seller has collected tax from the
purchasing dealers, the omission on the part of the seller to remit the tax in
question must have been viewed very seriously and strict action ought to have
been initiated against him.

14. That apart in the enquiry in question, the Charles and his Wife ought to

have been examined. They should have been confronted.

The Appellant submits that the fact of payment or otherwise of the tax by the
supplier is neither known to us nor is verifiable by us. Thereby it can be said that
such a condition is impossible to perform and it is a known principle that the law
does not compel a person to do something which he cannot possibly perform as
the legal maxim goes: lex non-cogit ad impossibilia, as was held in the case of:
a. Indian Seamless Steel & Alloys Ltd Vs UOI, 2003 (156) ELT 945 (Bom. )
b. Hico Enterprises Vs CC, 2005 (189) ELT 135 (T-LB). Affirmed by SC in
2008 (228) ELT 161 (SC)
Thereby it can be said that the condition, which is not possible to satisfy, need not

be satisfied and shall be considered as deemed satisfied.




40. The Appellant submits that Section 76 of CGST Act, 2017 provides the recovery
mechanism to recover the tax collected by the supplier but not paid to the
government. Further, Sections 73 and 74 also provide the recovery mechanism to
recover the GST collected by way of the issue of order. In this regard, we submit
that the revenue department cannot straight away deny the ITC to the recipient

of goods or services without exercising the above-referred powers.

41. The Appellant further submits that without impleading the supplier the
department cannot deny ITC to the recipient. Further, Section 16(2) of CGST Act,
2017 states that if the tax is not remitted by the supplier the credit can he denied
and to ascertain the same, the department should implead the supplier first. In
the instant case, no such act is initiated by the department against the supplier

instead proposed to deny the ITC to the recipient which is not correct.

42. The Appellant further submits that for the default of the supplier, the recipient
shall not be penalized therefore the impugned order shall be set aside. In this
regard, reliance is placed on On following case laws:

e Quest Merchandising India Pvt Ltd Vs Government of NCT of Delhi and
others 2017-TIO1-2251-HC-DEL-VAT wherein it was held that “54. The
result of such reading down would be that the Department is precluded from
invoking Section 9 [2) (g) of the DVAT to deny ITC to a purchasing dealer who
has bona fide entered into a purchase transaction with a registered selling
dealer who has issued a tax invoice reflecting the TIN number. In the event
that the selling dealer has failed to deposit the tax collected by him from the
purchasing dealer, the remedy for the Department would be to proceed
against the defaulting selling dealer to recover such tax and not deny the

purchasing dealer the ITC.”

e Hon’ble Karnataka High Court in a writ petition filed by M/s ONXY
Designs Versus The Assistant Commissioner of Commercial Tax
Bangalore 2019(6) TMI 941 relating to Karnataka VAT has held that “It is
clear that the benefit of input tax cannot be deprived to the purchaser dealer
if the purchaser dealer satisfactorily demonstrates that while purchasing
goods, he has paid the amount of tax to the selling dealer. If the selling dealer
has not deposited the amount in full or a part thereof, it would be for the

revenue to proceed against the selling dealer”




43. The Appellant submits that under the earlier VAT laws, there were provisions

similar to Section 16(2) ibid which have been held by the Courts as
unconstitutional. Some of them are as follows:

a. Arise India Limited vs. Commissioner of Trade and Taxes, Delhi - 2018-
TIOL-11-SC-VAT was rendered favourable to the assessee. This decision
was rendered in the context of section 9(2) (g) of the Delhi Value Added Tax
Act, 2004 which is a similar provision wherein the credit availment of the

recipient is dependent on the action taken by the supplier.

b. M/s Tarapore and Company Jamshedpur v. the State of Jharkhand -
2020-TIOL-93-HC-JHARKHAND-VAT This decision was rendered in the
context of section 18 (8)(xvii) of Jharkhand Value Added Tax Act, 2005
similar to the above provision.

The decisions in the above cases would be equally applicable to the present context
of Section 16(2) ibid.

44. From the above-referred decisions, it is clear that the denial of ITC to the recipient

for the default of the supplier is not correct. Thereby, the audit observation to this

extent needs to be dropped.

In Re: No Input Tax Credit reversal to be made under Rule-42/43.
45. The Appellant submits that the impugned order has stated that the Appellant has

46.

declared an amount of Rs. 55,74,251/- as exempted and Nil rated turnover, not
reversed any ITC attributable to exempted and Nil rated turnover under Rule 42
and 43 of the CGST Act, 2017 and confirmed the order to deny ITC of Rs.
7,12,228/- (IGST Rs. 1,948/- CGST Rs. 3,55,140/- and SGST Rs. 3,55,140/-)
attributable to exempted and Nil turnover under Rule 42 and 43 of the CGST Act,
2017.

In this regard, the Appellant submits that the impugned order is erroneous for the
following reasons, thereby, the same needs to be dropped outrightly: -

a. Impugned order has not examined whether the turnover declared in table
3.1(c) of GSTR-3B is required to be considered for the purpose of reversal
under Rule 42 and 43 of CGST Rules, 2017

b. Impugned order has considered the entire ITC avails during the period as the
common credit whereas the reversal under Rule 42 ad 43 is required to be
made only on common ITC used for provision of both taxable and ex empted

turnover.




This shows that the impugned order has been issued on an incorrect basis and

the same needs to be dropped.

47. With respect to Exempt supplies mentioned in the impugned order as per Table
“3.1(C) Other Outward Supplies (Nil Rated, Exempted)” Rs.55,74,251 /- The Appellant
submits that such exempt amount is related to sale consideration received on
account of the sale of villas after completion certificate. The Appellant submits
that the impugned order has only considered the value of the exempt supply
declared in summary GSTR-3B and not considered the nature of the amount
disclosed in GSTR-3B returns.

48. In this regard, the Appellant submits that Sale of villas is neither supply of goods
nor supply services as per Schedule III of CGST Act, 2017. Therefore, the same
shall not be considered as supply at all. Once it not a supply, then the same
cannot be treated as an exempted supply for the purpose of reversal of ITC under
Rule 42 of CGST Rules, 2017.

Land is neither Goods nor Services

49, The appellant submits that Section 16 of the CGST Act, 2017 provides the
eligibility and conditions for availing the credit whereas Section 17 of the CGST
Act, 2017 provides for the Apportionment of credits. Section 17(1), 17(2) and 17(3)

which provides for apportionment of credit is reproduced below;
17. Apportionment of credit and blocked credits: —
(1) Where the goods or services or both are used by the registered person
partly for the purpose of any business and partly for other purposes, the
amount of credit shall be restricted to so much of the input tax as is
attributable to the purposes of his business.
(2) Where the goods or services or both are used by the registered person
partly for effecting taxable supplies including zero-rated supplies under
this Act or under the Integrated Goods and Services Tax Act and partly for
effecting exempt supplies under the said Acts, the amount of credit shall
be restricted to so much of the input tax as is attributable to the said
taxable supplies including zero-rated supplies.
(3) The value of exempt supply under sub-section (2) shall be such as may
be prescribed and shall include supplies on which the recipient is liable to
pay tax on a reverse charge basis, transactions in securities, sale of land

and, subject to clause (b) of paragraph 5 of Schedule I, sale of the building.




Explanation— For the purposes of this sub-section, the expression value
of “exempt supply” shall not include the value of activities or transactions
specified in Schedule III, except those specified in paragraph 5 of the said
Schedule;

50. First it is necessary to understand what is supply under GST and then accordingly

it is classified into taxable supply and exempt supply.

51. There is no definition of “Supply” under Section 2 of the CGST Act, 2017. However,
Section 7(1) talks about the scope of supply under GST and gives an inclusive
definition of “Supply” which is reproduced hereunder:

“(1) For the purposes of this Act, the expression "supply" includes—
a) all forms of supply of goods or services or both such as sale,
transfer, barter, exchange, license, rental, lease, or disposal made
or agreed to be made for a consideration by a person in the course

or furtherance of business;

aa) the activities or transactions, by a person, other than an individual,
to its members or constituents or vice versa, for cash, deferred

bayment, or other valuable consideration.

Explanation. —For the purposes of this clause, it is hereby clarified
that notwithstanding anything contained in any other law for the
time being in force or any judgment, decree, or order of any Court,
tribunal, or authority, the person and its members or constituents
shall be deemed to be two separate persons and the supply of
activities or transactions inter se shall be deemed to take place from

one such person to another;

(b) import of services for a consideration whether or not in the course or

Jfurtherance of business; 36 and

(c) the activities specified in Schedule I made or agreed to be made

without a consideration”

52: Further, Section 7(1A) of the CGST Act, 2017 if any transactions or activities
constitute a supply as per above mentioned inclusive definition of supply then

they shall be either treated as a supply of goods or a supply of services.




53.

54.

55.

56.

57.

58.

However, Section 7(2) which is a non-obstante section of 7(1) i.e., Section 7(2) has
an overriding effect on Section 7(1) specifies that the transactions or activities
specified in Schedule III shall be neither be treated as supply of goods nor as a

supply of services and the sale of land is covered under entry 5 of Schedule III.

On a conjoint reading of the above-mentioned three sections, it is clear that if
anything is to be taxed or to be kept exempted under GST then first it should cover
under the definition of supply as per section 7(1), the same should not be covered
under Schedule III, and then accordingly it shall be either considered as supply of

goods or services:

Based on the above submissions, the appellant wishes to submit that provisions
of the CGST Act and TSGST Act regarding the taxability, exemption, input tax
credit availability and reversal/blockage thereof, etc. apply only when it is supply

under GST and not covered under Schedule I1I.

Further, the appellant wants to submit that items specified in Schedule III are not
new in indirect taxation as in earlier service tax regimes there was a similar list of
things known as the Negative List of Services where the government had
specified certain services like as there in Schedule III to keep out of the ambit of

service tax.

This list was considered as diffcrent from exemption as the exemption is actually

a part of the levy but the government had given exemption in public interest.

Further, the definitions of exempt supply, taxable supply, and non-gst supply
cover the supply of goods or services or both only. Definitions as per section 2 are
reproduced below;

(108)- “taxable supply” means the supply of goods or services or both which is

leviable to tax under this Act.

(47)- “Exempt supply” means the supply of any goods or services or both which
attracts nil rate of tax or which may be wholly exempt from tax under section 11,
or under section 6 of the Integrated Goods and Services Tax Act, and includes

non-taxable supply.

(78)- “non-taxable” supply means a supply of goods or services or both that is not




59. Thus, as per the above submission, the appellant wants to submit that the sale of

villas is covered under Schedule 11T which shall neither be treated as a supply of
goods nor services.Further, the Appellant submits that the same is received
towards post-OC sales which is neither supply of goods nor supply of services as

the same is covered under Entry 5 of Schedule III.

60.The Appellant submits that once the occupancy certificate is received, the same

amounts to immovable property and the same goes out of the purview of Entry 5(b)
of Schedule -II (being the sale of flats/commercial area after receipt of Occupancy
Certificate). Therefore, the same shall not be considered as a supply at all. Once it
is not a supply, there is no requirement to pay any GST on the same. Hence, the

demand proposed to that extent needs to be dropped.

In Re: Penalties and interest are not payable/imposable:

61.

62.

63.

64.

In this regard, Appellant submits that when tax is not applicable, the question of
interest & also penalties does not arise. It is a natural corollary that when the
principal is not payable there can be no question of paying any interest as held by
the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88) ELT 12 (SC).

Further, Appellant submits that the Impugned order had not discharged the
burden of proof regarding the imposition of the penalty under CGST Act, 2017. In
this regard, wishes to rely on the judgment in the case of Indian Coffee Workers’
Co-Op. Society Ltd Vs C.C.E. & S.T., Allahabad 2014 (34) S.T.R 546 (All) it was
held that “It is unjustified in absence of discussion on fundamental conditions for

the imposition of penalty under Section 78 of Finance Act, 1994”,

The Appellant submits that the Supreme Court in the case of CIT Vs Reliance
Petro Products Pvt Ltd (SC) 2010 (11) SCC (762) while examining the imposition
of penalties under Section 271(1)(c) of Income Tax Act, 1961 held that penalties

are not applicable in similar circumstances.

The Appellant submits that from the above-referred decision of the Supreme
Court, penalties cannot be imposed merely because the assessee has claimed
certain ITC which was not accepted or was not acceptable to the revenue when
the assessee has acted on the bonafide belief that the ITC is eligible. In the instant
case also, the Appellant has availed the ITC on bonafide belief that the same is
eligible which was not accepted by the department. Therefore, in these




65.

66.

67.

68.

circumstances, the imposition of penalties is not warranted and the same needs

to be dropped.

The Appellant submits that it is pertinent to understand that the Supreme Court
in the above-referred case has held that the penalties shall not be imposed even

though the mens rea is not applicable for the imposition of penalties.

The Appellant submits that GST being a new law, the imposition of penalties
during the initial years of implementation is not warranted. Further, the Appellant
submits that they are under bonafide belief that ITC availed by them are eligible,
thus, penalties shall not be imposed. Further, the government has been extending
the due dates & waiving the late fees for delayed filing etc., to encourage
compliance and in these circumstances, imposition of penalties for claiming ITC

on bonafide belief is not at all correct and the same needs to be dropped.

In addition to above, the Appellant submits that where an authority is vested with
discretionary powers, discretion has to be exercised by application of mind and by
recording reasons to promote fairness, transparency and equity. In this regard the
reliance is placed on the judgement of hon’ble Supreme Court in the case of Maya
Devi v. Raj Kumari Batra dated 08.09.2010 [Civil Appeal No.10249 of 2003]
wherein it was held that “14. It is in the light of the above pronouncements
unnecessary to say anything beyond what has been so eloquently said in support
of the need to give reasons for orders made by Courts and statutory or other
authorities exercising quasi-judicial functions. All that we may mention is that iﬁ a
system governed by the rule of law, there is nothing like absolute or unbridled power
exercisable at the whims and fancies of the repository of such power. There is
nothing like a power without any limits or constraints. That is so even when a Court
or other authority may be vested with wide discretionary power, for even discretion
has to be exercised only along well recognized and sound juristic principles with a

view to promoting fairmness, inducing transparency and aiding equity.”

The Appellant submits that the Supreme Court in case of Hindustan Steel Ltd.
v. State of Orissa —1978 [AIR 1970 SC 253] while dealing with the similar facts
wherein a mandatory penalty is prescribed without the concept of mens rea held
that ““Under the Act penalty may be imposed for failure to register as a dealer:

Section 9(1) read with Section 25(1)(a) of the Act. But the liability to pay penalty

does not arise merely upon proof of default in registering as a dealer. An order




69.

70.

criminal proceeding, and penalty will not ordinarily be imposed unless the party
obliged either acted deliberately in defiance of law or was guilty of conduct
contumacious or dishonest, or acted in conscious disregard of its obligation. Penalty
will not also be imposed merely because it is lawful to do so. Whether penalty should
be imposed for failure to perform a statutory obligation is a matter of discretion of
the authority to be exercised judicially and on a consideration of all the relevant
circumstances. Even if a minimum penalty is prescribed, the authority
competent to impose the penalty will be justified in refusing to impose
penalty, when there is a technical or venial breach of the provisions of the
Act or where the breach flows from a bona fide belief that The offender is
not liable to act in the manner prescribed by the statute. Those in charge
of the affairs of the Company in failing to register the Company as a dealer
acted in the honest and genuine belief that the Company was not a dealer.

Granting that they erred, no case for imposing penalty was made out

The Appellant further submits that it was held in the case of Collector of Customs
v. Unitech Ez;ports Ltd. 1999 (108) E.L.T. 462 (Tribunal) that- “It is settled
position that penalty should not be imposed for the sake of levy. The
penalty is not a source of Revenue. The penalty can be imposed depending
upon the facts and circumstances of the case that there is a clear finding by the
authorities below that this case does not warrant the imposition of penalty. The
respohdent’s Counsel has also relied upon the decision of the Supreme
Court in the case of M/s. Pratibha Processors v. Union of India reported in
1996 (88) E.L.T. 12 (S.C) that penalty ordinarily levied for some
contumacious conduct or a deliberate violation of the provisions of the
particular statute.” Hence, Penalty cannot be imposed in the absence of

deliberate defiance of law even if the statute provides for a penalty

The Appellant submits that the Supreme Court in case of Price Waterhouse
Coopers Pvt. Ltd Vs Commissioner of Income Tax, Kolkata S.L.P.(C) No.10700 of
2009 held as follows
“20. We are of the opinion, given the peculiar facts of this case, that the
imposition of penalty on the assessee is not justified. We are satisfied that
the assessee had committed an inadvertent and bona fide error and had
not intended to or attempted to either conceal its income or furnish

inaccurate particulars.”




In Re: Impugned order is not valid
Demand was confirmed based on assumptions and presumptions
71. Appellant submits that the order was issued based on mere assumptions and

presumptions and without considering the intention of the law, documents on
record, the scope of activities undertaken and the incorrect basis of computation,
creating its own assumptions, presumptions. Further, they have arrived at the
conclusion in respect of excess availment of ITC without actual examination of
facts, provisions of the Finance Act, 1994. In this regard, Appellant relies on
decision of the Hon’ble Supreme Court in case Oudh Sugar Mills Limited v. UOI,
1978 (2) ELT 172 (SC) wherein it was held that “we must hold that the finding
that 11,606 maunds of sugar were not accounted for by the Appellant has been
arrived at without any tangible evidence and is based only on inferences

involving unwarranted assumptions. The finding is thus vitiated by an error of

law.”

The Hon’ble SC categorically held that such order issued with assumptions and
presumptions is not sustainable under the law. Therefore, on this count alone the

entire proceedings in the order do not sustain and require to be set aside.

72. Appellant submits that the entire order seems to have been issued with revenue
bias without appreciating the statutory provisions, the intention of the same and
the objective of the transaction/activity and nature of the business. Appellant
submits that the impugned order has been issued without examining the aclivities
carried out by the Appellant. In case the department had examined all these
aspects, the department would not have passed the impugned order. Appellant
submits that it is the duty of the authority to consider the facts of the case properly
before passing the order. Therefore, impugned order issued without considering

the facts of the case is not valid and the same needs to be set aside.

Order is vague and lack of details

73. Appellant submits that the impugned order has not given clear reasons as to how
the Appellant has excess claimed the input tax credit therefore, the same is lack
of details and hence, becomes invalid. In this regard, reliance is placed on

a. CCE v. Brindavan Beverages (2007) 213 ELT 487(SC) the Hon’ble Supreme
Court held that “The show cause notice is the foundation on which the
departmerit has to build up its case. If the allegations in the show cause notice
are not specific and are on the contrary vague, lack details and/ or unintelligible

that is sufficient to hold that the notice was not given proper opportynitisto meet

the allegations indicated in the show cause notice.”



b. Dayamay Enterprise Vs State of Tripura and 3 OR’s. 2021 (4) TMI 1203 -
Tripura High Court

c. Mahavir Traders Vs Union of India (2020 (10) TMI 257 ~ Gujarat High Court)

d. Teneron Limited Versus Sale Tax Officer Class II/Avato Goods and Service Tax
& Anr. (2020 (1) TMI 1165 - Delhi High Court)

e. Nissan Motor India Private Limited, Vs the State of Andhra Pradesh, The
Assistant Commissioner‘ (CT) (2021 (6) TMI 592 — Andhra Pradesh High Court).

74. From the invariable decisions of various High Courts, it is clear that the order

without details is not valid and the same needs to be set aside.
75. Appellant craves leave to alter, add to and/ or amend the aforesaid grounds.

76. Appellant wishes to be heard in person before passing any order in this regard.
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PRAYER

Therefore, it is prayed that
a) To set aside the impugned order to the extent aggrieved.
b) To hold that there is no excess claim of ITC.
c) To hold that there is no ineligible claim of ITC.
d) To hold that there is no reversal of ITC as per rule 42 & 43.
e) To hold that there is no liability to pay the interest and penalty.

f) To provide any other consequential relief.

Signature

VERIFICATION

I, Soham Satish Modi, Partner Authorized Signatory of M/s. Vista Homes hereby
solemnly affirm and declare that the information given herein above is true and correct

to the best of my knowledge and belief and nothing has been concealed therefrom.
Place: Hyderabad

Date:04.10.2024
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BEFORE THE JOINT COMMISSIONER (APPEALS -II) OF CENTRAL TAX,
HORS OFFICE, 7™ FLOOR, L.B. STADIUM, BASHEERBAGH,
HYDERABAD - 500004.

Sub: Filing of Appeal against Order-in-Original vide DIN: 20240756YO000000BC1F OIO

No.02/2024-25 (GST-Adjn) dated 01.07.2024 in the case of M/s. Vista Homes

I, Soham Satish Modi , Partner of M/s. Vista Homes, hereby authorizes and appoint H N
A & Co. LLP, Chartered Accountants, Bangalore or their partners and qualified staff who
are authorized to act as an authorized representative under the relevant provisions of the
law, to do all or any of the following acts: -

a. To act, appear and plead in the above-noted proceedings before the above
authorities or any other authorities before whom the same may be posted or
heard and to file and take back documents.

b. To sign, file verify, and present pleadings, applications, appeals, cross-objections,
revision, restoration, withdrawal, and compromise applications, replies,
objections and affidavits etc., as may be deemed necessary or proper in the above
proceedings from time to time.

c¢. To Sub-delegate all or.any of the aforesaid powers to any other representative and
I/Appellant do hereby agree to ratify and confirm acts done by our above-
authorized representative or his substitute in the matter as my/our own acts as
if done by me/us for all intents and purposes.

This authorization will remain in force till it is duly revoked by mefus
Executed this on 04.10.2024 at Hyderabad

I, the undersigned partner of M/s H N A & Co. LLP, Chartered/Accoustan \_u_,//
declare that the said M/s H N A & Co. LLP is a registered firm of Chartered Accountants,
and all its partners are Chartered Accountants holding certificate of practice and duly
qualified to represent in above proceedings under Section 116 of the CGST Act, 2017. I
accept the above-said appointment on behalf of M/s H N A & Co. LLP. The firm will
represent through any one or more of its partners or Staff members who are qualified to
represent before the above authorities.

Dated: 04.10.2024

Address for service: For HNA & Co. LLP

HN A & Co. LLP ' Chartered Accountants %
Chartered Accountants, :f
4th Floor, West Block, Anushka Pride,

above Lawrence & Mayo, é{‘ Z:'/(ﬂ
Road Number 12, Banjara Hills, man Kumar K
Hyderabad, Telangana 500034. Partner (M.No. 241726)

I, Partner/employee/associate of M/s H N A & Co. LLP duly qualified to represent in above
proceedings in terms of the relevant law, also accept the above said authorization and
appointment.

Sl No. Name Qualification Mem. /Roll No. Signature
1 Sudhir VS CA 219109
2 Venkata Prasad P CA/LLB AP/3511/2023 =
3 Srimannarayana S CA 261612
4 Akash Heda CA 269711
5 P. Manikanta CA 277705
6 Asha Latha CA 280346
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Lrage s - Oingimal No.02/2024-25 dated 03,07 2024
kel

O¥IICE OF THE SUPERINTENDENT OF CENTRAL TAX
RAMGOPALPET-III RANGE
et Wivte”, Te 7:2-4-416& 417, Irerte, oo, sf, A _ _
Rrérzataie seo003 s
‘SALIKE SENATE’, Door No.2-4-416 & 417,
RAMGOPALPET, MG ROAD, SECUNDERABAD - 500003
Mail: cgst.rg it Contact: 7901243138

C-No~GEXCOM/SaR /13062031 ¢ -RGPET-T-DIV-SNBD-COMMRTE-SECUNDERABAD
e Date: 01.07.20282
o

trpdirg

DIN- 20240756Y0000000BC1¥

ORDER-IN-ORIGINAL No.02/2024-25 (GST-Adjn) &
(Passed by Shri R, Sravan Kmar, Superintendent of Central Tax, Ramgopalpet-111
Range, Secunderabad GST Division)

PREAMBLE
1. This copy is granted {ree of charge for the private use of persons to whom il is issued.
9 forg oafant &R fobor T @ e nffsh o S R e e
2. Under Section 107(1) of the Central Goods and Service Act, 2017 any person

aggricved by this order can prefer appeal within three months from the date of
communication of such order to the Joint Commissioner (Appeals), Hyrs Office, 7' floor,
L.B. Stadium Road, Basheerbagh, Hyderabad-4.:

P e &l Ssfrraeg waw Far s=efifom, 2017 @ uR07 (1) 59, 35 a2 4
S BITETR 7o T e & foreeg, e amage (onfter), ey amfery, e s, ot v 8 v,
v d wieun s, FRiRar, $ermIe -500 004 & GHE G AR F YT OB & 7 & iR
3ie &l T GedTe.

3 Appeals shall be filed in FORM GST APL-01 prescribed under Rule 108 of Central
Goods and Service Tax Rules, 2017,

Fluas] wan WA dX W 2017 HPumios  FagarefRawiost  ApLol
ket |
4. The grounds of appeal and form of verification as contained in Form GST APL 01 shall
be signed in the manner specified in rule 26 of Central Goods and Service Tax Rules, 2017

SR RB R e reddiuao  PRTY. FmumEskaasy
|, 2017 Hfmmee AREvaltewmertiueTo

5. A certified copy of the decision or order appealed against shall be submitied within
seven days of filing appeal under sub rule 1 of 108 of Central Goods and Scrvice Tax Rulcs,

2017, , ( .
i LGL} HaraR e, 2017 F108 FIufraw
rgasiaRASaEieA R |

6. As per Scction 107(6) of CGST Act, 2017. no appeal shall be filed under Section 107(1)
of CGST Act, 2017 unless the appellant has paid--

(a) in full. such part of the amount of tax, interest, fine, fee and penalty arising from the
impugned order, as is admitted by him; and

(b} a sum equal to ten per cent of the remaining amount of tax in dispute arising from the
said order, in relation to which the appeal has been filed.
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Order-In-Qriginal No.02/2024-25 dated 01.07.2024

bt T VG, 2017HIURT 107 (o) BOFER, b AHBRIATY T
REICESIRIEULS 2017&MHRT SreraE i aarRAdR,
STeeren e e A e -

@ iUl ETOemRREEER, SN oHE, ey A s e R,
cfdraudERTE R, U

@ eI Sdd i g mafaE e SR, R BRI |

FANK

Sub:  GST - Secrutiny of GST Returns for FY 2019-20 in respect of M/S.
VISTA HOMES bearing GSTIN No. 36AAGFV2068P1ZJ - Issuance of
Order-In-Original under section 73 of CGST Act, 2017 reg.
: . YOI
M/S. VISTA HOMES, 2ND FLOOR, 5-4-187/3 AND 4, SOHAM MANSION, MG
ROAD, SECUNDERABAD, Rangareddy, Telangana, 500003 having GSTIN No.
36AAGEV20681°12J (here-in-after referved as “Tax Payer” or “asscssce”) are engaged in
CONSTRUCTION OF RES. COMPLEX, WORKS CONTRACT SERVICES etc., having HSN
00440334, 00440410 falling under GST Tarifl of ndia.
2. On scrutiny of the returns filed by M/8. VISTA HOMES for the I'Y 20 19-20, certain
discrepancics were noticed. The intimation of the same was given to the tax payer by
issuance of FORM GST-ASMT-10 with Reference No ZM360523052062D dated 23.02,2024
and issuance of DRC-01A vide DIN. 20240356YO000000F6EB dated.25.03.2024. The

details of the discrepancies are as follows: -

2.1: Excess availment of ITC in GSTR-3B on comparison with credit available in

GSTR-2A for FY 2019-20,

2.1.1 On comparison of (he Input Tax Credit availed in GSTR-3B and the ITC available in
GSTR-2A for the period FY 2019-20, it was noticed that there was excess availment of ITC
of Rs.2,35,488) - (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-). The said
excess availment of ITC was irregular in terms of sub-section (2)(c) of Section 16 of the
CGST Act, 2017, as the taxpayer has failed to ensure that the tax charged in respect of
their input supplies has duly been credited to the Government by their suppliers. The

details of excess availment of ITC are furnished hereunder: -

(Aznount in Rs.]

Excess availment of ITC as per the comparison between credit available in GTR-2A and
credit availed in GSTR-3B for the FY 2019-20
ITC availed per GSTR- ITC availed per GSTR-2A ey
= 3B for FY 2019-20 for FY 2019-20 L
IGST CGST SGST IGST CGST SGST IGST CGST S3GST
G 17005; 1092:0 109240
20 38159 | 6913827 | 6913827 | 2115! | 6804587 | 6804587 ' -

2.1.2 In view of the above, it is found that the taxpayer has availed excess ITC of
Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-) iu the FY
S '
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Order In Original No.02/2024-25 dated 01 07 2024
2019-20 which is nat available in GSTR-2A returns which is inadmissible as per Seclion
16 and 41 of CGST Act, 2017
2.1.3 LEGAL PROVISIONS:

1) Section 16 of CGST Act 2017: —

“Every regislered person shall, subject (o such conditions and reslrictions as may be
prescribed and, in the manner, specified in section 49, be entitled to take credit of input
tax charged on any supply of goods or services or both to him which are used or
intended to be used in the course or furtherance of his business and the said amount

shall he credited to the electronic credit ledger of such person.

(2) Notwithstanding anything contuined in this section, no registered person shall be
entitled to the credit of any input tax in respect of any supply of goods or services or both

to him unless, —

{a} he is in possession of a tax invoice or debit note issued by a supplier registered

under this Act, or such other tax paying documents as may be prescribed;
(b) he has received the goods or services or both,

[Explanation. — For the purposes of this clause, it shall be deemed that the registered

person has received the goods or, as the case may be, services—

(¢) subject to the provisions of section 41, the tax charged in respect of such supply
has been actually paid to the Government, either in cash or through utilisation of input

tax credit admissible in respect of the said supply, and

{d} he has furnished the return under section 39;"

ii) Section 41 of CGST Act, 2017: -

Claim of input tax credit and provisional acceptance thereof

(1) Bvery registered person shall, subject lo such conditions and restrictions as ma y
be prescribed, be entitled to avail the credit of eligible input tax, us self-assessed, in his
return and such amount shall be credited to his electronic credit ledger,

(2} The credit of input tax availed by a registered person under sub-section (1) in
respect of such supplies of goods or services or both, the tax payable whereon has not
been paid by the supplier, shall be reversed along with applicable interest, by the said
person in such manner as may be prescribed:

iii) Rule-36 of CGST Rules,2017: -

“1) the input tax credit shall be availed by a registered person, including the

Input Service Distributor, on the basis of any of the following documents, namel ) -

(a) aninvoice issued by the supplier of goods or services or both in accordance with
the provisions of section 31;

(b) an invoice issued in accordance with the provisions of clause (f) of sub-
section (3) of section 31, subject to the payment of tax;

Page 3 of 17
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Order-In-Original No.02/2024-25 dated 01.07.2024

fo) o debit note issued by a supplier in accordance with the provisions of section
34

id) a bill of entry or any similar document prescribed under the Customs Act, 1962
or rules made thereunder for the assessment of integrated tax on imports;

fej an Input Service Distributor invoice or Input Service Distributor credil note or

any document issued by an Input Service Distributor in accordance with the

provisions of sub rule (1) of rule 54.

{2 Input tax credit shall he availed by a registered person only if all the
applicable particulars as specified in the prouvisions of Chapter VI are contained in the
said docuimeni, and the relevant information, as contained in the said document, is

Aumished in FORM GSTR-2 by such person.”

Other Legal Provisions

i) Scetion 73{1} of CGST Act,2017: -

In terms of sub-section (1) of Section 73, Where it appears to the proper officer that
any tax has not been paid or short paid or erroncously refinded, or where mput itix credit
fas been wrongly auailed or utilised for any reason, other than the reason of fraud or any
wilful misstatement or suppression of facts to evade tax, he shall serve notice on the person
chargeable with tax which has not been so paid or which has been so shorl paid or to whom
the refund has erroneously been made, or who has wrongly availed or utilised input tax
credit, requiring him to show cause as to why he should not pay the amount specified in the
notice along with interest payable thereon under section 50 and a penalty leviable under the
provisions of this Act or the rules made thereunder.

ii). Scction 50 of CGST Act 2017: -

(1) Every person who is liable to pay tax in accordarnce with the provisions of this Act
or the rules made thereunder, but fails to pay the tax or any parl thereof to the Government
within the period prescribed, shall for the period for which the tax or any part thereof remains
unpaid, pay, on his own, interest at such rate, not exceeding eighieen per cent., as may be
notified by the Government on the recommendations of the Council.

[Provided that the interest on tax payable in respect of supplies made during a tax
period and declared in the return for the said period furnished after the due date in
accordance with the provisions of section 39, except where such return is furnished after
commencement of any proceedings under section 73 or section 74 in respect of the saicl
period, shall be levied on that portion of the tax that is paid by debiti;lg the electronic cash
ledger.]

(2) The interest under sub-section (1) shall be caleulated, in such manner as may be
prescribed, from the day succeeding the day on which such tax was due to be paid.

{3) A taxable person who makes an undue or excess claim of input tax credil under
sub-section (10} of section 42 or undue or excess reduction in output tax hability under sub-
section [10) of section 43, shall pay interest on such undue or excess claim or on such undue
or excess reduction, as the case may be, al such rate not exceeding lwenly four per cent., as

may be notified by the Government ori the recommendations of the Council.

Page 4 of 17



MITURT ORI 1002 U225 0aTed W LY 2024

i), Secticn 122(2)(a) of CGST Act 2017: -

(2) Any registered person who supplias uny goods or services or both on 1elich anu
tax has not been puid or short-paid or erroncously refunded, or where the input tax crodi
has been wrongly coalled or wtilised, —

() Jor any reason, other than the reason of fraud or any wilful misstatement or
suppression of facts to cvade tax, shall be liable 1o a pendliy of ten thousand rupses or ten

per cent. of the tax due from such person, whichever is higher;

2.1.4. From the lorcgoing [acts of the case and statutory provisions it appears that
the taxpayer had failed to cnsure that the tax charged in respect of their input supplies
had duly heen credited to the Govcrnrﬁent b}lr their suppliers as envisaged in Section
16(2)(c) of CGST Act, 2017 cither by way of getting the details of outward supplies uploaded
by their suppliers in their GSTR-1 relurns which in turn would appcar in the taxpayer’s
auto-populated GSTR-2A statement for the relevant period or by furnishing irrefutable
evidence to the cffect that the supplier had in fact paid the applicable taxes to the
Government oz the said input supplics by {urnishing the supplicrs’ GISR-3B returns for
the relevant period. This had led to contravention of Section 41 of CGST Act, 2017
according to which the excess availed input lax credit on which tax has not been paid by
the supplier shall be reversed along with applicable interest and the taxpayer in the instant

case has miserably failed to do so.

2.1.56. As discussed above, in terms of the provisions of Section 16(2)(c) of CGST Act,
2017 and Rule 36(1)(b) of CGST Rules, 2017, to avail input tax credit against invoices being
in possession of a recipient of supply, it is also mandatory thal the tax mentioned in the
said invoice therein is paid. Thus, the ITC availed by a recipient is subject to payment of
tax by the supplier in terms of the provisions of Section 39 of CGST Act, 2017 read with
Rule 61 of CGST Rules, 2017,

2.1.6. In view of above, it appears that the taxpayer had irregularly availed excess [TC
{difference between GSTR-3B and 2A Auto populated statement) to the tune ol
Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-] for the
period FY 2019-20 contravening Section 16 and 41 of CGST Act, 2017 read with Rule 36
of CGST Rules, 2017.

2.1.7. Since the taxpayer has wrongly availed and utilized the excess ITC of
Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-) against thc
provisions of Section 16 & 41 of CGST Act, 2017 read with Rule 36 of CGST Rules, 2017,
the same is required to be recovered from the taxpayer in terms of Section 73 of CGST Act,
2017, along with interest in terms of Section 50 of CGST Act, 2017. Further, it appears
they are liable for penal action in terms of Section 73 of CGST Act, 2017 reac with Section
122(2)(a) of CGST Act, 2017 and SGST Act, 2017 & Section 20 of IGST Act, 2017.

2.1.8. The said observation was communicated to the tax payer by issuance of FORM GST-
ASMT-10 with Reference No. ZM360523052062D dated 23.02.2024 and issuance of DRC-
O1A vide DIN. 20240356YO000000F6EB dated.25.03.2024.
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2.2. Non payment of Late Fee on delayed filing of GSTR-1, GSTR-3B and GSTR-9 for

7Y 2019-20:

2.2.1. During the course of scrutiny of returns, it was noticed that the taxpayer had not

Paid late fee for delayed filing of GSTR-1, GSTR-3B and GSTR-9 retruns. The details of

delayed filing of GSTR-1, GSTR-3B and G3TR-9 returns and non-payment of late fec arc

given below:

GSTR -1 late filing details

Due date of filling

| Actual date of No of days |— '
| Late fee liability |

| filling delayed | ]
|

TAug-19 11-09-2019 "17-09-2019 6 30
B | Total = 1300 J
GSTR -3B late [iling details

! Actual date of No of days -

Due date of filling | Late fee liability
| filling | delayed
Sep 19 20-10-2019 | 21102019 | 1 50

I~ Total o - 50

GSTR-9 late filing details

— Actual date of ]
{ Type of returns Due date of filling il No of days delayed | Late fee liability \
illing

"Annual return 31-03-2021 1 25-05-2021 |58 11000 |
[Total R ' “ 111000 |
[ Total CGST SGST

_'['[_Jtal late fee R -

ayable(GETR-

payable( 11350

1, GSTR-3B

and GSTR-9) 5675 5675

Late fee paid 50 25 o 25

Balance Late fee - T

11300
Payable 5650 5650

2.2.2. Legal provisions

37. Furnishing details of outward supplies.— (1) Every registered person, other

than an Input Service Distributor, a non-resident tuxable person and a person paying tax

under the provisions of section 10 or section 51 or section 52, shall furnish, electronically, in

such form and manner as may be prescribed, the details of outward supplies of goods or
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succecding the said tax period and such dewadls shall be comnunicated to the recipient of
the said supplies within such time and in such manner as may be prescribed:

39, Furnishking of returns.— (1) Bvery registered person. other than an Input
Service Disiributor or o non-resident taxable person or a person paying tax under ihe
provisions of seclion 10 or section 51 or section 52 shall, for epery calendar month or part
thareof. furnish, in such form and manner as may be prescribed. a return, electronicadly, of
mward and outwerd supplies of goods or services or both, input tax credit availed, tax
payable, tax paid and suck: other particulars, in such form and manner, and within such
lime, as may be prescribed, on or before the twentieth day of the month succeeding such
calendar month or part thereof
44. Annual return.— (1) Every registered person, other than an Input Service Distributor,
a person paying tax under section 51 or section 52, a casual taxable person and a non-
resident taxable person, shall furnish an annual return for every financial year
electronically in such form and manner as may be prescribed on or before the thirty-first
day of December following the end of such finuncial year:

47. Levy of late fee.— (1) Any registered person who fails to furnish the details of
outward or inward supplies required under section. 37 or section 38 or relurns required
under section 39 ar section 45 by the due date shall pay a late fee of one hundred rupees
Jor every day during which such failure continues subject to a maximum amouni of five
thousand rupees.

(2) Any registered person who fails to furnish the retum required under section 44 by the
due date shall be liable to pay  late fee of one hundred rupeesfor every day during which
such failure continues subject to a maximum of an amount caleulated at a quarter per cent.

of his twrnover in the State or Union teritory

2.2.3. In view of the above, the taxpayer is liable to pay latefee in cash of Rs.11,300/
(CGST: Rs.5,650 /- & SGST: Rs.5,650/-) under section 47 as applicable under the
provisions of CGST Act, 2017 read with Section 37, Section 39 and Section 44 of CGST Act,
2017 and SGST Act, 2017,

2.2.4. The said observation was communicaled to the tax payer by issuance of FORM GST-
ASMT-10 with Reference No. ZM360523052062D dated 23.02.2024 and issuance of DRC-
01A vide DIN. 20240356YO000000F6ER dated.25.03.2024,

2.3: Ineligible ITC availed in respect of invoices issued by the suppliers who have not

filed their GSTR-3B returns for the relevant tax period.

2.3.1 On comparison of the Input Tax Credit available in GSTR-2A for the period FY 2019-
20, it was noticed that the taxpayer received ITC to the tune of Rs.8,640/- (CGST: Rs.
4.320/- & SGST: Rs. 4,320/-) from the below mentioned suppliers who have not filed their
GSTR-3B returns for the relevant tax periods and the same ITC was availed by the taxpayer
in their GSTR-3B returns. The said excess availment of ITC was irregular in ierms of sub-

section (2)(c) of Section 16 af the CGST Act, 2017, as the taxpayer has failed to ensure that

the tax charged in respect of their input supplies has duly been eredited to the Government

by their suppliers. The details of such suppliers are furnished hereunder: -
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(Amount in Rs)

S.Ne.  |GSTIN [Logal Wame | Period | Irregular ITC |
\- value |
1 | 36BDWPNO0356G1Z7 | SHARADA 2019-20 1440 ‘
| | NARABOINA |
’2 | 36AOLPN4767L126 | LAXMINARAYANA | 2019-20 7200
| | I NARABOYINA | ‘

L 4

2.3.2.In view of the above. it is found that the taxpayer has availed irregular ITC of
R$.8.640/- (CGST: Rs, 4,320/- & SGST: Rs. 4,320/-) in the FY 2019-20 which is
inadmissible as per Section 16 and 41 of CGST Act, 2017

2.3.3. From the foregoing facts of the case and statutory provisions it appears that
the taxpayer had failed to ensure that the tax charged in respect of their input supplies
had duly been credited to the Government by their suppliers by way of filing GSTR-3B
returns as envisaged in Section 16(2)(c) of CGST Act, 2017 This had led to contravention
of Section 41 of CGST Act, 2017 according to which the irregularly availed input tax credit
on which tax has not been paid by the supplier shall be reversed along with applicahle

interest and he taxpayer in the instanl case has miserably failed ¢ do so.

2.3.4. As diseussed ahove, in terms of the provisions of Section 16(2)(c) of CGST Act,
2017 and Rule 36(1)(b) of CGST Rules, 2017, to avail inpul tax credit against invoices being
in pusscssion of a recipient of supply, it is also mandatory to be the tax ie., ST invoiced
therein is paid. Thus, the ITC availed by a recipient is subject to payment of tax by the
supplier in terms of the provisions of Section 39 of CGST Act, 2017 read with Rule 61 of
CGST Rules, 2017.

2.3.5.1n view of above, it appears that the taxpayer had irregularly availed ineligible ITC
received from the suppliers who have not filed their GSTR-3B returns for the relevant lax
periods to the tune Rs.8,640/- (CGST: Rs. 4,320/- & SGST: Rs. 4,320/-) for the period
from April, 2019 to March, 2020 contravening Section 16 and 41 of CGST Act, 2017

2.3.6 The said observation was communicated to.the tax payer by issuance of

FORM GST-ASMT-10 with Reference No, ZM360523052062D dated 23.02.2024 and
issuance of DRC-01A vide DIN. 20240356YO000000F6ER dated.25.03.2024.

2.3.7. Since the taxpayer has irregularly availed and utilized the ITC of Rs.8,640/-
(CGST: Rs. 4,320/~ & SGST: Rs. 4,320/-) against the provisions of Section 16 of CGST
Act, 2017, the same is required to be recovered from the taxpayer in terms of Section 73 of
CGST Act, 2017, along with interest in terms of Section 50 of CGST Act, 2017. Further, it
appcars they are liable for penal action in terms of Section 73 of CGST Act, 2017 read with

Section 122(2)(a) of CGST Act, 2017 and SGST Act, 2017,
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2.4. Noa reversal of ITC in accordance with provisions of Rule 42 and Rule 43 of

CGST Rules, 2017 for FY 2019-20.

2.4.1 On scruting of GSTR- 1 and GSTR-313 returns filed by the taxpayer for Y 2019-20,
iLis obscrved that the taxpayer has declared Nil raled/exempled supplies but not reversexl
[TC proportionatcely as per Section 17(2) of CGST Act. 2017 read with Rule 42 of COGST

Rules, 2017 as detailed below:

1. Taxable Value as per Table 3.1 (¢) of GSTR-3B 5574251
2. Taxable Value as per Table 3.1(Total) of GSTR-313 109198819
3.JTC as per Table 4A of GSTR-3B or 6A of GSTR-9 13952425
4. Amount (o be reversed {(1/2)*3) 712226.7413
Rs.7,12,228/- (IGST:
. Rs.1,948/-, CGST:
Liavilits] Rs.3,55,140 /- & SGST:
Rs. 3,55,140/-)

2.4.2 In view of the above, it appears that the taxpayer is liable to reverse the ITC of
Rs.7,12,228/- (IGST: Rs.1,948/-. CGST: Rs.3,55,140 /- & SGST: Rs. 3,55,140/-) for the
FY 2019-20 as per Section 17(2) of CGST Act, 2017 read with Rule 42 and Rule 43 of CGST
Rules, 2017 and SGST Act, 2017 read with Section 20 of IGST Act, 2017,

2.4.3. Lepal provisions

i), Section 17 - Apportiecnment of credit and lJ,Iocked credits: -

(2) Where the goods or services or both are used by the registered person partly for
effecting taxable supplies including zero rated supplics under this Act or under the Integrated
Goods and Services Tax Act and partly for effecting exempt supplies under the said Acts, the
amount of credit shall be restricted to so much of the input tax as is altributable to the said

taxable supplies including zero-rated supplies.

ij). Rule 42, Manner of determination of input tax credit in respect of inputs or input

services and reversal thereof.-

(1) The input tax credit in respect of inputs or input services, which attract the
provisions of sub-section (1) or sub-section (2) of section 17, being partly used Jor the purposes
of business and partly for other purposes, or partly used for effecting taxable supplies
including zero rated supplies and partly for effecting exempt supplies, shall be attributed to
the purposes of business or for effecting taxable supplies in the Jollowing manner. namely, -

(a) the total input tax involved on inputs and input services in d tax period, be denoted
as T .

{b) the amouﬁt of input tax, out of_T¥, attributable lo inputs and input services intended
to be used exclusively for the purposes other than business, be denoted as T

{c) the amount of input tax, out of_T", attributable to inputs and input services intended
to be used exclusively for effecting exempt supplies, be denoted as _T2%

(d} the amount of input tax, out of _T', in respect of inputs and input services on which,
credit is not available under sub-section (5) of section 17, be denoted as _T3%

fe] the amount ofinpul tax credit credited to the electronic credit ledger of registered

person, be denoted as _C1‘ and calculated as
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C1 = T- (T1+T2+T3);

() the amount q)"inpul fax credit attribuiable to inpuls and input services intended o
be used exclusively for effecting supplies other than exempted but including zero rated
supplies, be dencled as T4

[Explanation: For the purpose of this clause, it is hereby dlarified that in case of supply
of services covered by clause (b) of paragraph & of Schedule 11 of the said Act, value of T4
shall be zero during the construction phase because inputs and input services will be
commaonly used for construction of apartments hooked on or before the date of issuance of
compietion cerlificate or first ovcupation of the project, whichever is carlier, and those which
are not booked by the said date.]

(g) T1%_T2, T3 and T4 shall be determined and declared by the registered person
at the invoice level in FORM GSTR-2[and at summary level in FORM GSTR-3B};

{h) input tax credit left after attribution of input tax credit under clause [iP175 shall be
called common credit, be denoted as | C2° and caleulaled as

02 =C1- T4

(i} the amount of input tax credit aitributeble lowards exempt supplies, be denoted as

D1 and caleulated as
DI= (B[} x C2

where, _

E'is the aggregate value of exempt supplies during the tax period, and _

Fis the total turnover in the State of the registered person during the tax period:

iProvided that in case of supply of services covered by clause (b) of paragraph 5 of
Schedide IT of the Act, the value of LE/F’ for a tax period shall be calculated for each project

separately, taking value of E and F as under:-

E= aggregate carpet area of the apartments, construction of which is exernpt from tax
plus aggregate carpet area of the apartments, construction of which is not exempt from o,
but are identified by the promoter to be sold after issue of completion certificate or first
occupation, whichever is earlier;

F= aggregate carpet area of the apartments in the project;

Explanation 1: In the tax period in which the issuance of completion certificate ar first
occupation of the project takes place, value of E shall also include aggregate carpet area of
ihe apartments, which have not been booked till the date of issuance of completion certificate
or first occupation of the project, whichever is earlier;

Explanation 2; Carpet area of apartments, tax on construction of which is paid or
payable at the rates specified for items (¥), (ia), [ib), (ic) or (id). against serial number 3 of the
Table in the notification No. 11/2017-Central Tax (Rate), published in the Gazette of India,
Extraordinary, Part I, Section 3, Sub-section (i) dated 28th June, 2017 vide GSR number
G690(E) dated 28th June, 2017, as amended, shall be taken into account for calculation of
value of _E* in view of Explenation (iv) in paragiaph 4 of the notification No. 11/2017-Central
Tux (Ratej, published in the Gazelte of India, Extraordinary, Puwt II Section 3, Sub-section (1)
dated 28th June, 2017 vide GSR nwnber 690(E) dated 28th June, 2017, as amended.]

[Provided further]77 that where the registered person does not have any turnover
during the said tax period or the aforesaid information is not available, the value of _E/F°

shall be caleulated by taking values of _E‘and _F of the last tax period for which the details
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of such turnover are auilable, previous 1o the month during which the said valie of £/ is
to be caleuiated;

Explanation: For the purposes of Uis clawse, it is hereby clarified that the aggresare
value of exempl supplics and the total tunover shall exelude the amount of any duly or loy
levied under entry 84 [and entry 92A]780f List 1 of the Seventh Schedule to the Constitution
and entry 51 and 59 of List I of the said Schedule;

(i} the amount of credit attributahle to non-husiness purposes if common inputs and
input services are used partly for business and partly for non-business purposes, be denoted
as , D2 and shall be equal to five per cent. of C2; and

(k) the remainder of the common credit shall be the eligible input tax credit cttributed
to the purposes of business and for effecting supplies other than exempted supplics but
including zero rated supplies and shallbe denoted as _C3', where,

C3=C2 - (DI+D2);

[l the amount _C3_, D1 and _D2* shall be computed separately for input tax credit
of central tax, State tax, Union territory tax and integrated tax and declared in FORM GSTR-
3B ar through FORM GST DRC-03;/

{m) the amount equad to aggregalte of _D!*and _D2°shall be |reversed by the registered
person in FORM GSTR-3Bor through FORM GST DRC-03:)

Provided that where the amount of input tax relating fo inputs or input services used
partly for the purposes other than business and partly for effecting exempt supplies has been
identifiedd and segregated at the invoice level by the registered person, the same shall be
included in _T1‘and _T2respectively, and the remaining amount of credit on such inputs or
input services shall be included in _T4",

2.4.4. In view of the above, it appears thal the taxpayer did not follow the procedure
prescribed in Section 17(2) of CGST Act, 2017 read with Rule 42 of CGST Rules, 2017.
Therefore, it appears that the taxpayer is liable to reverse the ITC of Rs.7,12.228/- (IGST:
Rs.1,948/-, CGST: Rs.3,55,140 /- & SGST: Rs. 3,55,140/-) along with applicable interest
under Section 50 of CGST Act, 2017 and penalty under Section 122(2)(a) read with Section
73 of CGST Act, 2017 & SGST Act, 2017 read with Section 20 of IGST Act, 2017.

2.4.5. The said observation was communicated to the tax payer by issuance of FORM GST-
ASMT-10 with Reference No. ZM360523052062D dated 23.02.2024 and issuance of DRC-
0JA vide DIN. 20240356YO000000F6EB dated.25.03.2024.

3.  For the administration and collection of State Goods and Services tax in respect of
Telangana State, an Act was in operation in respect of Jurisdiction of Telangana state. This
Act is titled as “The Telangana Goods and Services Act, 2017” (for short here in after
referred to as “the TGST Act. 2017”) and it contains the provisions exactly similar to the
CGST Act, 2017 as referred above. Since, it is only repetition: the provisions of the TGST

Act, 2017 are not reproduced in this notice,

3.1. Further, as per Section 6(1) of the TSGST Act, 2017, the Officers appointed under
CGST Act, 2017 are authorized to be proper officers for the purposes of the said Act.

3.2. For the administration and collection of the Integrated Goods and Services Tax
(IGST), an Act was in operation which is titled as “The Integrated Goods and Services Tax

Act,2017" (for short here in after referred to as “the IGST Act,2017%). As per the provisions
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of Soetion 20 of the 1GST Act, 2017, the provisions af CGST Act, 2017 relating to mtepalia

Input tax credit, Registration, tax invoiee, aecquatt and records, paynient of feg mspechan,

search, setzure ond arvest, Demands and recoveny. offences and penalties ele shall, mutatis

ey apply i velalion Lo

mutandis. apply, so faras maw be, inrelation to hitegrated oy

Cenitral 1ax as il they arve enacted under the IGST Act, 2017, Accordingly. in respect ol any

recovery, penalty and other demands relaled to IGST, the provisions of CGST Act, 2017 will
he applicable.

e In view of the foregoing, Show Cause Notice No,07/2024-25, dated
04.04.2024 has been issued Lo M/S. VISTA HOMES, 2ND FLOOR, 5-4-187/3 AND 4,
SOHAM MANSION, MG ROAD, SECUNDERABAD, Rangareddy, Telangana, 500003 having
GSTIN No. 36AAGFV2068P1ZJ by the Superintendent of Central Tax, Ramgopalpet-111
Range, Secunderabad GST Division, Secunderabad GST Commissionerate, Salike Senate,
D.N0.2-4-416&%17. Ramgopalpet, MG Road, Secunderhad - 500003 (hereinafter veferred

as (he Adjudicating Authority), as to why:

1) an amount Rs.2,35,488/- (IGST: Rs.12,008/- CGST: Rs. 1,09,240 /- & SGST: Rs.
1,09,240 /-) Tor irregular availment of inpul tax credit in GSTR-3B on comparison with ITC
available in GSTR-2A for the FY 2019-20 as discussed in Para 2.1, should not be demandec
from them under the provisions of sub section (1) of Section 73 of the CGST Act, 2017 and

SGST Act,2017 read with Section 20 of IGST Act, 2017,

(i) an amount ol Rs.11,300/- (CGST: Rs.5,650 /- & SGST: Rs.5,650/-) for late fee on
delaved filing of GSTR-1, GSTR-3B and GSTR-9 returns during 'Y 2019-20 as discussed
in para 2.2, should nol be demanded from them under the Section ol 47 of CGST Act,

2017 /SGST Act, 2017,

(1i1) an amount Rs.8,640/- (CGST: Rs. 4,320/- & SGST: Rs. 4,320/-) for irregular
availment of input tax credit in GSTR-3B on comparison with ITC available in GSTR-2A for
the FY 2019-20 as discussed in Para 2.3, should not be demanded from them under the

provisions of Scction 73 of the CGST Act, 2017 and SGST Act, 2017,

(iv) an amount Rs.7,12,228/- (IGST: Rs.1,948/-, CGST: Rs.3,55,140 /- & SGST: Rs.
3,55,140/-) for non-reversal of ITC for the Y 2019-20 as discussed in Para 2.4, should not
be demanded from them under the provisions of Section 73 of the CGST Act, 2017 & SGST
Act, 2017 read with Section 20 of IGST Act, 2017;

(v) Interest should not be demanded on the demand amount mentioned at 81.No.(i), (iij)

& (iv) under Section 50 of the CGST Act, 2017 / SGST Act, 2017 read with Section 20 of
IGST Act, 2017;

(vi) Penalty should not he imposed on the demand amount mentioned at SLNo.(i), (iii) &
(iv) in terms of provisions of Scction 73 of CGST Act, 2017 and SGST Act, 2017 read with
Section 122(2){a) of CGST Act,2017 and Section 20 of IGST Act, 2017.
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Reply to Show Cause Notice and Personal Hearings:

(93]

The Taxpayer was given opportunity for Personal Hearings on 05.06.2024,
12.06.2024 and 18.06.2024. However, 1the laxpayer neither atterded the personal
hearing nov replied to the Show Cause Notice till date. The taxpayer vide letter dated
19.06.2024 asked for more time for reply submission, but the reply has not been

submitted vet.

6. Discussions and Findings:

6.1 | have gone through the Show Cause Notice dated 04.04.2024, facts & records
of the case. In the absence of any reply to the Show Cause Notice by the Tax Payer
and as they have not responded to the personal hearing intimations/letters, the
case is taken up for ex-parte decision on the basis of facts/information available on

recovd and on its merits.

il Now the issues are discussed in delail as hereunder:

7.1.Issue 1: Excess availment of ITC in GSTR-3B oxn comparison with credit available
in GSTR-2A for FY 2019-20,

7.1.1 On comparison of the Input Tax Credit availed in GSTR-3B and the ITC available in
GSTR-2A for the period FY 2019-20, it was noticed that there was excess availment of ITC
of Rs.2,35488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-). The
details of excess availment of ITC are furnished hereunder: -

(Amount in Rs.

Excess availment of ITC as per the comparison between credit available in GTR-2A and
credit availed in GSTR-3B for the FY 2019-20

ITC availed per GSTR- ITC availed per GSTR-2A Excess availed ITC
oy 3B for FY 2019-20 for FY 2019-20 S$ ¢
IGST [CGST | SGST | IGST | CGST SGST | IGST | CGST SGST
2019 17008 | 109240 | 109240
20 | 38159 | 6913827 | 6913827 [ 21151 | 6804587 | 6804587

7.1.2 In view of the above, it is found that the taxpayer has availed excess ITC of
Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-) in the FY
2019-20 which is not available in GSTR-2A returns which is inadmissible as per Section
16 and 41 of CGST Act, 2017.

7.1.3. Since the taxpayer has wrongly availed and utilized the excess ITC of
Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,08,240 /-) against the
provisions of Section 16 & 41 of CGST Act, 2017 read with Rule 36 of CGST Rules, 2017,
the same is required (o be recovered from the taxpayer in terms of Section 73 of CGST Act,

2017, along with interest in terms of Section 50 of CGST Act, 2017. Further, it appears
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they are liable for penal action in terms ol Section 73 of CGST Act. 2017 read with Seclion

122(2)(a) of CGST Act, 2017 and SGST Act, 2017 & Seclion 20 of IGST Acl, 2017.

7.2, Issue 2: Non payment of Late Fee on delayed filing of GSTR-1, GSTR-3B and

GSTR-9 for FY 2019-20:

721 On verification of returns, it was observed that the taxpayer had not Paid late fee for

delayed filing of GSTR-1, GSTR-3B and GSTR-9 retruns. The details of delayed filing of

GSTR-1, GSTR 3B and GSTR-9 returns and non-payment of late fee are given below:

GSTR -1 late filing details

I actual date of Nafdéys
Due date of filling | Late fee liability
- | filling delayed
| | 1
| p—— : . S - e — H
| Aug19 | 11:09-2019 17-09-2019 C 300 |
| Total 300 _J
i = L B
GSTR -3B late filing details
[ [ " T actual date of ' No of days
| Due date of filling i Late fee liability
filling | delayed
| Sep-19 20-10-2019 210200 7 |1 [so B
‘ J Total 50

GSTR-9 late filing details

r o Actual date of \ .
Type of returns Due date of filling o | No of days delayed | Late fee liability
illing
“Annual return ‘ 31.03-2021 25052021 55 11000 B
Total B B o T 000
i Total CGST SGST
Total lale fee
payable(GSTR-
== ( 11350
1, GSTR-3B
and GSTR-9) 5675 5675
Late fee paid 50 25 25
“Balance Late fee _
11300 v
Payable 5650 5650

7.2.2. In view ol the above, the taxpayer is liable to pay latefee in cash of Rs.11,300/-
(CGST: Rs.5,650 /- & SGST: Rs.5,650/-) under scction 47 as applicable under the
provisions of CGST Act, 2017 read with Section 37, Section 39 and Section 44 of CGST Act,

2017 and SGST Act, 2017.
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7.3.Issue 3: Ineligible ITC availed in respect of invoices issued by the suppliers who

have not filed their GSTR-3B returns for the relevant tax period.

7.3.1 O comparison ol the Inpit Tax Credit available in GSTR-2A for the period FY 2019
20, it was noliced thal the taxpayer reccived ITC Lo the tunc of Rs.8,640/- [CGST: Re.
4,320/~ 8 SGST: Rs. 4,320/-) from the below mentioned suppliers who have not fled their
GSTR-3B returns for the relevant tax periods and the same ITC was availed by the taxpayer

in their GSTR-3B returns. The details of such suppliers are furnished hereunder: -

(Amount in Rs.}

S.No. | GSTIN o Legal Name  Period Irregular ITC |

[ value '

1 36BDWPNO356G1Z7 | SHARADA 2019-20 1440 I{
l NARABOINA

2 [ 36AOLPN4767L126 | LAXMINARAVANA | 201820 17200

NARABOYINA |

7.3.2. Since the taxpayer has irregularly availed and utilized the ITC of Rs.8.640/-
(CGST: Rs. 4,320/- & SGST: Rs. 4,320/-) against the provisions of Section 16 & 41 of
CGST Act, 2017 and Rule 36(1){b) of CGST Rules, 2017, the same is required to be
recovered from the taxpayer in terms of Section 73 of CGST Act, 2017, along with interesl
in terms of Section 50 of CGST Act. 2017. Further, it appears they are liable for penal
action in terms of Section 73 of CGST Act, 2017 read with Section 122(2){a) of CGST Act,
2017 and SGST Act, 2017.

7.4. Issue 4: Non reversal of ITC in accordance with provisions of Rule 42 and Rule
43 of CGST Rules, 2017 for FY 2019-20.

7.4.1 On verification of GSTR-1 and GSTR-3B returns filed by the taxpayer for FY 2019-
20, it is obscrved that the taxpayer has declared Nil rated/exempted supplies but not
reversed ITC proportionately as per Section 17(2) of CGST Act, 2017 read with Rule 42 of
CGST Rules, 2017 as detailed below:

1, Taxable Value as per Table 3.1 (¢) of GSTR-3B 5574251
2.Taxable Value as per Table 3.1(Total) of GSTR-3B 109198819
3.ITC as per Table 4A of GSTR-3B or 6A of GS1R-9 13952425
4.Amount to be reversed {{1/2)*3} 712226.7413
Rs.7,12,228/- (IGST:
s Rs.1.948/-, CGST;
Liability Rs.3,55.140 /- & SGST:
Rs. 3,55,140/-)

7.4.2 In view of the above, il appears that the taxpayer did not follow the procedure
prescribed in Section 17(2) of CGST Act, 2017 read with Rule 42 of CGST Rules, 2017.
Therefore, it appears that the taxpayer is liable to reverse the ITC of Rs.7,12,228/- (1GST:
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Rs. 1,048/, CGST: Rs.3,55,140 /- & S0ST: Rs. 3,55.140/-) along with applicable interest
under Section 50 of CGST Act, 2017 and penalty under Scction 122(2)(a) read with Scction

73 of CGST Act, 2017 & SGST Act, 2017 read with Section 20 of IGST Act, 2017.

8. In vicw of the foregoing discussion, [ pass the following order

ORDER

(ij 1 hereby confirm the demand of Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs.
1,09,240 /- & SGST: Rs.  1,09,240 /-) lor irregular availment of input tax credit in
GSTR-3B on comparison with ITC available in GSTR 24 for the FY 2019-20 as
discussed in Para 7.1, under the provisions of sub section (1) of Section 73 of the

CGST Acl, 2017 and SGST Act,2017 read with Section 20 of IGST Act, 2017;

(1) I hereby confirm the Interest demand on the dernand amount confirmed at
S1.No.(i), as discussed in Para 7.1 under Section 50 of the CGST Act, 2017 / TSGST
Act, 2017 read with Section 20 of IGST Act, 2017,

(i} 1 hereby imposc penalty of Rs.41,848/- (IGST: Rs.20,000/-, CGST: Rs.
10,924 /- & SGST: Rs. 10,924 /-) on the demand amount conlirmed at SL.No.(i),
as discussed in Para 7.1 in terms of provisions of Section 73(1) of CGST Act, 2017
/ TSGST Act, 2017 read with Scction 122(2)(a) of CGST Act,2017 and also read with

Sectlion 20 of 1GST Act, 2017;

(iv) 1 hereby confirm the demand of Rs.11,300/- (CGST: Rs.5,650 /- & SGST:
Rs.5,650/ -} for late fee on delayed filing of GSTR-1, GSTR-3B and GSTR-9 returns during
FY 2019-20 as discussed in para 7.2, under the Scction of 47 of CGST Act, 2017 /8GST
Act, 2017,

(v) [ hereby confirm the demand of Rs.8,640/- (CGST: Rs. 4,320/- & SGST: Rs.
4,320/-) for irregular availment of input tax credit in GSTR-3B on comparison with ITC
available in GSTR-2A for the FY 2019-20 as discussed in Para 7.3, under the provisions of

Section 73 of the CGST Act, 2017 and SGST Act, 2017;
(vi) I hereby confirm the Inferest demand on the demand amount confirmed at

S1.No.(v), as discussed in Para 7.3 under Section 50 of the CGST Act, 2017 / TSGST
Act, 2017 read with Section 20 of TGST Act, 2017,

(vii I hereby impose penalty of Rs.20,000/- (CGST: Rs. 10,000 /- & SGST: Rs.
10,000/-) on the demand amount confirmed at Sl.No.(v}, as discussed in Para 7.3
in terms of provisions of Scetion 73(1) of CGST Act, 2017 / TSGST Act, 2017 rcad
with Section 122(2)(a) of CGST Act,2017 and also read with Section 20 of IGST Act,
2017,

(viii) | hereby confirm the demand ol Rs.7,12,228/- (IGST: Rs.1,948/-, CGST:
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Rs.3,55.140 /- & SGST: Rs. 3,55,140/-) {or non-reversal of ITC (or the FY 2019-20 as
discussed in Para 7.4, under the provisions of Section 73 of the CAST Act. 2017 & SGST

Act, 2017 read with Section 20 of IGST Act, 2017;

(ix) T hereby confirm the Interest demand on the demand amount confirmed at
SLNo. {viii}, as discusscd in Para 7.4 under Section 50 of the CGST Act, 2017 /

TSGST Act, 2017 read with Section 20 of IGST Act, 2017;

(x) I hereby impose penalty of Rs.91,028/- (IGST: Rs.20,000/-, CGST: Rs.
35,514 /- & SGST: Rs.35,514/-) on the demand amount confirmed at $l.No.(viii),
as discussed in Para 7.4  in terms of provisions of Section 73(1) of CGST Act, 2017
/ TSGST Act, 2017 read with Section ]22(2)(5;) of CGST Act, 2017 and also read with
Section 20 ol IGST Act, 2017;

AL

@cw - %gl L{ /"""\ —
Ramineni Sravan Kumar

3¢fte// SUPERINTENDENT

TIETATEE- 11 ¥5/ RAMGOPALPET-III RANGE
To
ISTIN: 36AAGFV2068P12.J
Legal Name: VISTA HOMES
(Trade Name:' M/S. VISTA HOMES)
2ND FLC)OR,.5-4'- 187/3 AND 4, SOHAM MANSION,
MG ROAD, SECUNDERABAD, Rangareddy, Telangana, 500003

. A oy o 5 A
D EQOZ05

Copy subinitted to: -
(1) The Commissioner of Central Tax, Sccunderabad GST Commissioncrate, GST
Bhavan, Hyderabad. (By name to The Superintendent (Review))

(2) The Assistant Commissioner of Central Tax, Secunderabad GST Division,
Secunderabad GST Commissionerate.

Office copy & Master file.
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