HNA & CoLLP
Chartered Accountants

(Formerly known as Hiregange & Associates LLP)

INDIA

Date: 15.12.2025

To

The Joint Commissioner of Central Tax (Appeals-II),
7th Floor, GST Bhavan,

Basheerbagh Hyderabad,

Telangana-500004

Dear Sir,

Sub: Filing of attested copy of DRC - 07 and appeal in Form GST APL - 01.

Ref: Appeal filed online against the Order in Form GST DRC-07 Ref No.
ZD360724014192N dated 01.07.2024 pertaining to M/s. Vista Homes bearing
GSTIN 36AAGFV2068P1ZJ.

1. With reference to the above, we have been authorized by M/s. Vista Homes to
submit an appeal against the above-referred Order and represent in the appeal
proceedings before your good office and do necessary correspondence. A copy of
the authorization is attached to the appeal.

2. In this regard, it is submitted that we have already filed an appeal memorandum
online in Form GST APL-01 along with authorization and annexures against the
above-referred order and is acknowledged vide provisional acknowledgement
number AD361024001335Q dated 05.10.2024.

3. Further, we would like to bring to your notice the fact that without going into
further merits of the case the above appeal was rejected on the ground that Appeal
filed is time barred through Order-in-Appeal No. vide Ref. No. HYD-GST-SC-AP2-
371-2025-26-GST dated 29.09.2025.

4. The Appeal filed before the Appellate authority dated 05.10.2024 was rejected as
the letter of condonation for delay in filing of appeal, computing the period of

delay from the date of Order-in-Original uploaded in the GST portal was not
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would be computed from the date we received the order-in-originat through speed
post from 07.07.2024. However, the order is uploaded on the GST portal on
03.07.2024 and the due date for filing the appeal is expired on 03.10.2024.
Whereas the appeal is filed on 05.10.2024 resulting in a delay of 3 days. Since
the delay is due to confusion in considering the date of communication and the
same is not intentional.

6. The Hon’ble High court of Telangana in Para no. 5 of Writ Petition No.37318. of
2025 dated 08.12.2025 held that it is proper to allow an opportunity to prefer an
application for condonation of delay before the appellate authority so that the
appeal can be heard on merits.

7. In this regard, the Order-in-Appeal passed by the Joint Commissioner of Central
Tax (Appeals-II), Hyderabad has been set aside, the matter is remitted back to the
Appellate Authority to consider the appeal filed in accordance with law. In Para
No. 6 of Writ Petition No.37318 of 2025 dated 08.12.2025 Hon’ble High Court has
directed to file an application for condonation of delay within a period of two
wegeks from date of order 08.12.2025.

8. Further, we are hereby submitting the physical copy of the Appeal memorandum
along with annexures and online filing acknowledgements for easy reference
along with application for condonation of the delay in filing the appeal as the

appeal is filed on 05.10.2024. Therefore, we request you to take the same on

record and admit the appeal.

Kindly acknowledge the receipt of the above and post the matter for hearing at the
earliest.

Thanking You,
Yours truly
For M/s. HN A & Co. LLP

Chartered Accountants
LAKSHMAN Digitaily signed by

LAKSHMAN KUMAR
KUMAR KADALI

[3ite; 2025,12.15
KADALI 131006:43 10530
CA Lakshman Kumar K.
Partner
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Vista Homes

Dated: 12.12.2025

¥;)1e Joint Commissioner of Central Tax (Appeals — II),

Hyderabad Commissionerate,

7th Floor, GST Bhavan, L.B. Stadium,

Basheerbagh, Hyderabad — 500004

Dear Sir,

Sub: Application for condonation of delay in filing the Appeal against the Order in From
GST DRC-07 vide Ref. No. ZD360724014192N dated 01.07.2024 passed for FY
2019-20

Ref:

i.  Writ Petition No.37318 of 2025 dated 08.12.2025
ii. Order-in-Appeal vide No. HYD-GST-SC-AP2-371-2025-26-GST dated 29.09.2025.
iii. Appeal in Form GST APL-01 vide ARN No. AD361024001335Q dated 05.10.2024.
iv. Appeal filed against the Order in From GST DRC-07 vide Ref. No.
ZD360724014192N dated 01.07.2024 and OIO. No. 02/2024-25-GST-(Adjn),
DIN: 20240756 YO000000BCI1F dated 01.07.2024 passed FY 2019-20.

v. Pertaining to M/s. Vista Homes bearing GSTIN 36 AAGFV2068P1Z)J.

1. We would like to bring to your notice that we were in receipt of the above-referred Order in
Form GST DRC-07 dated 01.07.2024 confirming the demand of Rs. 9,67,656/- (Rs. 4,74,350/-
each under CGST and SGST, Rs. 18,956/- under IGST) passed for FY 2019-20.

2. Aggrieved by the same we have filed an appeal in Form GST APL-01 vide ARN.
AD361024001335Q dated 05.10.2024 along with pre-deposit of Rs. 95,636/~ through debit entry
in Electronic Credit ledger in accordance with Section 107 of CGST Act, 2017.

3. In this regard, we would like to bring to your notice the fact that the Appellate authority before
considering the appeal on merits, as per Para No. 8 of the Order-in-Appeal No. HYD-GST-SC-
AP2-371-2025-26-GST dated 29.09.2025 held that the adjudicating authority has passed the
Order dated 01.07.2024 and the appeal against the same was filed belatedly as on 05.10.2024 i.e.
after the stipulated time period of three months for filing appeal as per section 107 of CGST Act
2017 and the Appeal filed is time barred and rejected the appeal without going into further merits

of the case.
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Vista Homes

4. Subsequently, we have approached the Hon’ble High court of Telangana at Hyderabad to re-
consider the submissions made before the Appellate Authority on merits. The appeal filed before
the Appellate authority was rejected as the letter of condonation for delay in filing of appeal
computing the period of delay from the date of order-in-original uploaded in the GST portal was
not furnished.

5. Also, we would like to bring to your notice the fact that we did not file any application for
condonation of delay on the impression that the limitation period would be computed from the
date we received the order-in-original through speed post on 07.07.2024, thereby, no delay in
filing the appeal. The Hon’ble High court of Telangana in Para no. 3 of Writ Petition No.37318
of 2025 dated 08.12.2025 has also mentioned the same as “The petitioner preferred the appeal on
05.10.2024 i.e., beyond the three months period computed from the date of uploading the
summary of the order on 03.07.2024. However, the petitioner did not file any application for
condonation of delay on the impression that the limitation period would be computed from the
date it received the order-in-original through speed post on 07.07.2024. Under this
misconception, the appeal was filed and heard on merits also, but it was rejected as being time-

barred. Therefore, the petitioner has assailed the impugned order”.

6. Further, in Para No. 5 of Writ Petition No.37318 of 2025 dated 08.12.2025 it is held that it is
proper to allow an opportunity to prefer an application for condonation of delay before the

appellate authority so that the appeal can be heard on merits.

7. In this regard, the Order-in-Appeal passed by the Joint Commissioner of Central Tax (Appeals-
II), Hyderabad has been set aside and the matter is remitted to the appellate authority to consider
the appeal filed before appellate authority in accordance with law and directed us that to file an

application for condonation of delay within a period of two weeks from today (08.12.2025).

8. Therefore, we are herewith filing the application for condonation of the delay in filing the appeal

as the appeal is filed on 05.10.2024. Thereby, there is a delay in filing the appeal by 3 days.

9. As stated above, we have considered the date of receipt of order though post as the date of
communication and filed an appeal within 3 months. However, the order is uploaded on the GST
portal on 03-07-2024 and the due date for filing the appeal is expired on 03-10-2024. Whereas
the appeal is filed on 05-10-2024 resulting in a delay of 3 days. Since the delay is due to

A Gk
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Vista Homes

confusion in considering the date of communication and the same is not intentional, we humbly

request your good self to consider the same and allow the application for condonation of delay.

We sincerely regret the inconvenience caused in this regard. Kindly acknowledge receipt of this

letter and do the needful.

Thanking You,
Yours faithfully,

For M/s. Vista Homes

Enclosures:

i.  Writ Petition No.37318 of 2025 dated 08.12.2025

ii. Order-in-Appeal vide No. HYD-GST-SC-AP2-371-2025-26-GST dated 29.09.2025.
iii. Appeal in Form GST APL-01 vide ARN No. AD361024001335Q dated 05.10.2024.
iv. Order in From GST DRC-07 vide Ref. No. ZD360724014192N dated 01.07.2024.
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IN THE HIGH COURT FOR THE STATE OF TELANGANA

AT HYDERABAD
(Special Original Jurisdiction)
WRIT PETITION No. OF 2025

BETWEEN

M/s. Vista Homes,

2™ Floor, 5-4-187/3 and 4, Soham Mansion

MG Road, Rangareddy, Telangana-500003.

Represented by its Partner,

Soham Satish Maodi, S/0. Satish Modi

Aged 56 years, R/o. Plot No. 280, Road No. 25,

Near Peddamma Temple, Jubilee Hills,

Khairatabad, Banjara Hills,

Hyderabad- 500034 .. Petitioner
Vs

. The Joint Commissioner of Central Taxes,
Appeals 1I Commissionerate, Hyderabad Commissionerate,
7 Floor, GST Bhavan, L.B Stadium Road,
Basheer Bagh, Hyderabad-500004.

2. The Superintendent of Central tax,
Ramgopalpet-I1l Range, Door n0.2-4-416 & 417,
Ramgopalpet, MG Road, Secunderabad- 500003.

3. Union of India,
Ministry of Finance,
Represented by its Secretary,
North Block, New Delhi-110 001 ... Respondents
AFFIDAVIT FILED ON BEHALF OF THE PETITIONER
I, Soham Satish Modi, S/0.Satish Modi aged 56 years, residing at Plot No.

280, Road No. 25, Near Peddamma Temple, Jubilee Hills, !(_l}airatabad, Banjara
Hills, Hyderabad- 500034 do hereby solemnly affirm and sincerely state as follows:
1. T am the Partner of the Petitioner firm herein and as such | am well acquainted

with the facts of the case. [ am authorized to file this affidavit on behalf of the

Petitioner.
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Factual background:

8

95 ]

The petitioner is engaged in the business of construction and sale of villas and is
registered under the GST law bearing GSTIN 36AAGFV2068P1Z] wee.f.

01.07.2017 in the state of Telangana.

. Respondent no 2 conducted a scrutiny of returns for the I'Y 2019-20 and allegedly

noticed certain discrepancies. Accordingly, a notice in Form GST ASMT-10
bearing ref no. ZM360523052062D dated 23.02.2024 was issued followed by a
notice in Form G811 DRC-01A bearing DIN - 20240356 Y OD00000F0EB dated
25.03.2024 (Copy enclosed as Annexure-P8& P9). This was further followed by
SCN No. 07/2024-25-GST dated 04.04.2024 along with summary in Form GST

DRC-01 dated 05-04-2024 (Copy enclosed as Annexure P7).

. Thereafter, the Respondent No. 2 proceeded to pass an ex-parte Q10 No. 02/2024-

25(GST-Adjn) dated 01-07-2024 (Copy enclosed as Annexure PG6) received
through post on 07-07-2024 (copy of posial cover enclosed as annexure P5) while
summary in Form GST DRC 07 bearing ref no: ZD360724014192N dated

03.07.2024 uploaded in GST portal.

. Aggrieved. the petitioner filed appeal in Form APL-01 on 05.10.2024 (copy

enclosed as annexure P4) treating the postal communication date for counting
appeal time limit of three months and the Form APL-01 filled by the Petitioner
alsa mentioned that the Q10 was communicated on 07-07-2024. Thereafier,
petitioner attended the hearing on 30.05.2025 (copy of PH record enclosed as
annexure P3) and fited additional submissions on 09.06.2025 (Copy enclosed as

Annexure-P2),




o

6. Respondent No. I, however, passed the Order-in-Appeal bearing No. HYD-GST-
SC-AP2-371-2025-26-GST dated 29.09.2025 received through post on
29.10.2025 (copy enclosed as annexure P1), summarily rejecting the appeal as
time-barred. At no point of time, the first respondent either while filing appeal or
thereafter including till the date of filing additional submissions, no defect or
questions were raised about delayed filing of the appeal.

7. Aggrieved with the impugned Order-in-appeal, which is without jurisdiction,
passed in violation of principles of natural justice, contrary to facts, law, and
evidence, apart from being contrary to a catena of judicial decisions and beset with
grave and incurable legal infirmities, the Petitioner is filing this Writ Petition
before this Honble High Court invoking the extraordinary jurisdiction under
Article 226 of the Constitution of India on the following grounds which are
without prejudice to one another.

GROUNDS
Arbitrary rejection of appeal as Time-Barred in Violation of Principles of

Natural Justice
8. Petitioner submits that the impugned Order-in-Appeal is ex-facie unsustainable as

it has been passed in complete violation of the principles of natural justice. The
petitioner filed the appeal on 05.10.2024, and at no stage either at the time of
filing, during scrutiny of the appeal papers, or thereafier was any objection
regarding limitation ever communicated to the pelitioner.

9. The petitioner duly appeared for the personal hearing on 30.05.2025 even at the

time of the personal hearing, the Appellate Authority did not raise any issue




]2 :

relating to delay or limitation. nor did it call upon the petitioner to offer an
explanation or file a condonation request. The petitioner not only attended the
hearing but also submitted detailed additional submissions on 09.06.2025,
addressing every issue raised in the appeal proceedings. The conduct of the
authority created @ legitimate expectation that the appeal had been acmitted and
would he considered on merits,

10. However, nearly one year from the date of filing the appeal and four months of
hearing, the Appellate Authority. for the first time, raised the issve of limitation
while passing the impugned OIA and rejected the appeal as time-barred, without
granting any opportunity (o the petitioner to explain or seek condonation of even
the alleged defay. Such rejection without notice is arbitrary, contrary to fair
procedure. and vitiates the impugned order.

It Mare importantly, the appeal was filed seithin the stalutory period of 3 months
under Section 107(1) of the CGST Act. The Order-in-Original dated 03.07.2024
was communicated to the petitioner only on 07.07.2024 ihrough post, and the
appeal filed on 05.10.2024 was well within three months limitation period, which
expired only on 07.10.2024, Therclore, there was no delay whatsoever, and the
finding of the Appellate Authority that the appeal was time-barred is lactually
incorreet, legally untenable, and demonstrates complete non-application of mind.

12, By rejecting an appeal that was Nled within the statutory limitation period, and
by doing so without notice or opportunity, the Appellate Authority has acted

contrary {o the statutory scheme of Scetion 107, the principles of natural justice,
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and scttled jurisprudence. The impugned order, being arbitrary, illegal. and passed
without jurisdiction, is lrable (o be set aside.

The Form DRC-07 and Form DRC-01 is unsigned and has no legal sanctity
13. The petitioner submits that the impugned show cause notice in Form GST DRC-

01 dated 05.04.2024 and impugned order in Form GST DRC-07 bearing reference
no, ZP360724014192N dated 03/07/2024 was not signed either physically or
digitally. Pertinently, no such authentication is done by affixing the E signature.
Accordingly, impugned order should be set aside on this ground alone. Unless
SCN/order uploaded is signed, the same has no legal sanctity as held by this
Hon’ble High Court in Bigleap Technologies and Selutions Pvt. Ltd. vs. State
of Telangana 2025 (98) G.S.T.L. 72 (Telangana).
14, Petitioner further submits that the prescribed forms viz.. Form GST DRC-01
\cc')ntains field for ‘signature’. Similar mandate is there for various forms of
notices/orders prescribed under registration rules and also other rules like Refund,
Assessment. Thus, the law intends and mandates for the affixing of the signature
on the orders uploaded in GST portal.
No proper verification of documents was done by the respondent no. 1. therefore,

violation of principles of natural justice
15. Alleged excess availment of ITC of Rs. 2.35.488 based an comparison of GSTR-

3B and GSTR-2A for FY 2019-20; The impugned order proceeds on an incorrect
factual and legal premise that the Appellant availed excess ITC merely because
certain invoices were not reflected in GSTR-2A. The Appellant submits that there

is no excess availment of ITC for FY 2019-20.




16.

T

The Appellant has avarled [TC in table 4(C) of GSTR-3B after adjusting r.cvc.rsais
in table 4(B){(2). strictly based on invoices received trom registered suppliers and
in compliance with section 16(2) of the CGST Act. The correct comparison must
therefore be between net I'TC availed in GSTR-3B and net eligible ITC reflected

in GSTR-2A.

. This difterence of Rs, 2.13.673 (nat Rs. 2,35,488) pertains to invoices which were

not reflected in GSTR-2A but were fully supported by valid tax invoices and
payment proofs. Declarations from the relevant suppliers confirming tax payment
and supply have been furnished. Therefore, the ITC cannot be denied. Further,
during FY 2019-20. Rule 36(4) permitted additional ITC of 20 percent for the
period 9.10.2019-31.12.2019 and 10 percent for the period 1.1.2020-31.12.2020.

The Appellant’s claim is well within the permissible limits.

. The CBIC Circular No. 193/05/2023-GST dated 17.07.2023 clarifies that for FY

2019-20, ITC cannot be denied solely due to GSTR-2A mismatch and proper
reconciliation must be accepted. The impugned order mechanicaily treats
mismateh as cxcess availment without cxamining the Appeltant’s supporting
documents, which is contrary to the Circular and scttled jurisprudence including
Arise India (Delhi 11C), LGW industrics (Caleutta 11C), and several similar
rulings which hold that recipient cannot be penalised for supplier default in the
absence of fraud or collusion. Thus, the demand of Rs. 2.35,488 under this issuc

is factually incorrecl, legally unsustainable, and liable o be dropped.

!'n.v.// g
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19. ITC of Rs. 8,640 pertaining to suppliers who aliegedly did not file GSTR-38: The

20.

22,

23.

order alleges that ITC from two suppliers totalling Rs. 8,640 is irregular since their
GSTR-3B for the relevant period was not filed. This reasoning is unsustainable,

Section 16(2)(c) does not shift the burden upen the recipient to ensure filing of
returns by suppliers. Multiple courts including Delhi HC in Arise India, Madras
HC inD.Y. Beathel, Calcutta HC in LGW Industries, Karnataka HC in M/s. Onyx
India, and Telangana HC in Aastha Enterprises have held that unless connivance
or fraud by the recipient is proved, ITC cannot be denied merely because the

supplier defaulted in tiling GSTR-3B.

. The Appellant has valid tax invoices, has received the goods, and has made tull

payment including tax to the suppliers. The department has not undertaken any
verification of the supplier nor established any fraud or collusion. Therefore, ITC
cannot be denied solely on the ground of supplier non-filing. Hence, the demand
of Rs. 8,640 is liable to be dropped.

Alleged non-pavment of late fee for delayed filing of GSTR-1. GSTR-3B and

GSTR-9 for FY 2019-20: The impugned order alleges that the Appellant has not

discharged late fee of Rs. 11,300 (CGST 5,650 + SGST 5,650) towards delayed
filing of GSTR-1, GSTR-3B and GSTR-9 for FY 2019-20.

The Appellant respectfully submits that the late fee has alrecady been fully paid
through DRC-03 vide ARN No. AD361024000592N dated 03.10.2024. This
payment pertains exclusively to the late fee for FY 2019-20. A copy of the DRC-

03 challan is enclosed as Annexure P10. Accordingly, the allegation that late fee

(o
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remains unpaid is tactually incorrect and the proceedings initiated in this regard
deserve W be divpped.

Non-reversal of ITC under Rule 42 and 43 amounting to Rs. 7.12.228: The

impugned order has treated the amount reported under Table 3.1(c) of GSTR-3B
(“Other Outward Supplies - Nil Rated / Exempted™) as exempt supply and has
invoked Rule 42 to compute ITC reversal. The Appellant submits that this
treatment is incorrect for the following reasons:

The amount of Rs. 55,74,251 represents sale consideration received towards sale
of villas after receipt of occupancy certificate (OC).Post-OC sale of constructed
property amounts to sale of immovable property, Sale of immovable property is

neither a supply of goods nor a supply of services as per Entry 5 of Schedule 111

of CGST Act.

. A transaction which is neither supply of goods nor supply of services cannot be

treated as cxempt supply under Seclion 17(2) read with Section (7(3).Schedule
IH activities are excluded from the scope of “exempt supply” by virtue of the
Explanation to Section 17(3). Therelore, the amount reported under 3.1(c) does not

represent exempt supplies, but only non-GST (Schedule [H) transactions,

27. When there is no exempt supply, Rule 42 cannot be invoked and no reversal of

common I'TC is warranted.

. Section 7(2) of' the CGST Act clearly provides that activities specilied in Schedule

111 shall be treated “neither as supply of goods nor as supply of services™, Sale of

asda,

"
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land and sale of building after receipt of completion certificate are covered under
Entry 5 of Schedule lil.

Section 17(3) includes sale of land and sale of building only for the purpose of
computiné value of exempt supply except where the activity falls under Schedule
1. Explanation 1o Section 17(3) categorically excludes Schedule 11 activities
from the meaning of exempt supply.

Post-completion sale of villas falls under Schedule I11; hence it is not supply at
all. Rule 42 applies only when credit is common for taxable and exempt supplies.

Where there are no exempt supplies, the Rule does not apply.

. Thus, the impugned order has incorrectly assumed that reporting the value under

3.1(c) automatically makes it exempt. GSTR-3B categorisation is only a summary
reporting requirement and cannot override statutory definitions under Sections 7
and 17. Since the sale of villas after OC is not a supply under Section 7 read with
Schedule IlI, the reported amount cannot be treated as exempt supply.
Consequently, the Rule 42 reversal computed on this basis is illegal and deserves

to be deleted in entirety.

Only efficacious remedy is to file the present Petition:

32. The Petitioner submits that there is no efficacious or alternative remedy available

as the impugned order is passed without jurisdiction, authority of law and being
violative of principles of natural justice. The Petitioner has been left with no
other efficacious alternative remedy but to challenge the impugned order by way

of this writ petition.

o AN W e Bt
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. The petitioner respectiully submits that the instant case squarely falls under the

exception to alternative remedy and (it case for entertaining the discretion of
Hon'ble High court ta invoke writ jurisdiction under Article 226. Hence, the

Petitioner prays to the Honble High Court to set aside the impugned order.

. The Petitioner has not filed any other writ petition in this or any other court in

regard 10 matters in issue in the present writ petition.  The Petitioner has no
effective alternative remedy except to approach the Hon’ble High Courl under

Article 226 of the Constitution of India.

. The entire cause of action has arisen within the jurisdiction of this Hon’ble Court.

This Hon’ble Court, therefore, has jurisdiction to entertain, try and dispose of
this petition.

For the above reasons, it is humbly prayed that the Hon’ble High Courl may be
pleascd 10 issuc a writ, order. or direction more particularly one in the nature of
a Writ of Mandamus declaring that impugned Order in appeal no.HYD-GST-
SC-AP2-371-2025-26-GST dated 29.09.2025 passed by the Respondent No. 1
under the provisions of CGST/TGST Act. 2017 as being void, arbitrary, iilegal,
without jurisdiction, without authority of law apart from being violative of
Articles 14, 19(1)(g) and 265 of the Constitution of India and/or to pass such

further or other order(s) as this Hon'ble Court may deem fit and proper in the

circumstances of the case,

N

IS




I 'q

Pending disposal of the writ petition, it is humbly prayed that this Hon’ble Court may

be pleased to stay operation of impugned Order in appeal no. HYD-GST-SC-AP2-

371-2025-26-GST dated 29.09.2025 passed by the Respondent No. | and pass such

further or other order(s) as this Hon’ble Court may deem it and proper in the

circumstances of the case.

Solemnly affirmed, and signed
on this the 57 4day of December 2025

Hyderabad

BEFORE ME

ADVOCATE/MYDERABAD

Y




VERIFICATION STATEMENT

1, Soham Satish Modi, S/0.Satish Modi aged S6 years, residing at Plot No.
280, Road No.25, Near Peddamma Temple, Jubilee Hills, Khairatabad, Banjara
Hills, Hyderabad- 3090034, do hereby verify that the facts stated above in the
Affidavit fited on support of the writ petition as tree and correct to the best of my
knowledge, information and belicl,

Verified on this the ’D“’_Lda_v ol December 2023

/ ¥ Deponent

V- Goredo— A F
COUNSEL FOR THE PETITIONER

Vo




..... (D¢ eIpU] JO [e1auag) 103101108 Andoq OVY VONVINHE N 4
SYIRWAY 'ON H/d JUIEN JBICAPY 3P0 ABIOAPY
HIVIIVMVA
R0-C1-£T0C A3AVEd V| pasodsiq uonnad Ae1§ SHIVIDOSSY AVSVId A d S/IN ¥0-T1-$20T ¢T0T/T VI
FE]ETe) aje(] 19p10 NEINIP | snje}s adA] sy 9)BI0APY e Sug Lquiny vi
STHVYLIJ V]
- £103318)) qn§ qn§
IS £103918) qOg dMm L1089
AJODALVD

NIAANTHOW "IN™D 3313snf LS I[qe.nouoy 3y [, ‘HONIS VAN HSAAVAY 9o0snf Jo1yD Y| 9]qenouoy ay |,

sagpn[ 9|q,uoH

(SYFLIVIN HSTHA) NOISSTAAY d0A

asoding

SLSOD ON 40 adsodsia adA] $T0Z-Z1-80 a1eq (esodsiq
19 A4SOdSIa swelg ase) $T0T/T1/80 oje(] SunsIy
STOT/TL/H0 21e(] UONENSITY $TOT/TL/Y0 a1e(] suifiq
AvavyddAH 1sIg ADIAYAS-NON K1059187) 958D
(D19 10y 195un0d Sutpue)s 40wds) SAANVNATA DINIINOA | 21820APY Juapuodsay SALVIDOSSY AVSVUd Ad S/IN | 21800APY 12u0nua
SIXe] Jeyua)) jo JUOISSTIIo )y jurof ay J, wcoﬁcoamov— SOWOL] B)SIA “S/IA Juonnad
STOLSSPRLOTODHIH ONUND
STOT/LLPSS USdM nquny s STOT/SIELEAA |  Pquiny Urey

STYLAAQ AAVIARIJ

b



100 0111YoQ AMaN 300[g YHON K1e)a10dg 8t £q pajuasairdoy souruL] Jo ANSIUIN
’IpU] JO UOIUN)

€0000S PeqrIapundag peoy HW 1adedoSwey £ 1y pue 9 Ou 100Q a3uey JIpediedodwey
Xe) [eNU)) JO Juapuaiuddng oy,

F0000SPeARIZPAH ySeg 10atseq peoy Wnipels g7 ueAeyg 15O 10014 W / 91RISUOISSIWIUIO)) PeqeIdPAH 21eISUOISSIWO)) ] s[eaddy
saxe] [eNUa)) JO ISUOISSIUILUIO)) JUIOf Y]

smeN (S)ruapuodsay

oNd

(S).LNAANOdSTU

$£000SPeqrIepAH S[ItH eielueg peqerereyy] S[|1H 23(lqn{ ajdwiey rweppad 183N §T ON PROY 08T ON 101d 074 SIBAA.
9¢ PoSY IPOJN USNES 0/ IPOJA USRS WAYOS Jautied S)i Aq pajuesaiday £0000seurSue[oL Appaieduey peoy DN UOISUBA WEYOS ¢ pue ¢//8 S 100] pug
SOWIOY] ®BISIA S/

aweN (S)12uonnad

ON'S

(SNAANOLLLLAL

BIPU] JO UCHMISUO)) 3} JO $OT PUB 6] {1 SI[OLY JO SALRIOIA Suroq woij pede me] JO AJLIOYINE JNOYIM
uonaipsumfl inoyna [eSaj(r Areniqie ploa uteq se 107 9V LEHL/LSDD 50 suoisiaold ay3 Jopun | oN Juapuodsay A 4q passed §70T 60 6T PaYep LSDITSTOT
| L£2dVISLSDAAH ou jeadde ur 1apiQ paudnduit jey ¢ SULR[OSP STWEPURL JO JLIM JO IMIBU Y3 UL JUO Ajrenored 210Ul UOTOIIP 10 I9PIO ILIM B INSSE 0}

AAAVHL

|+



IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

THE HON’BLE THE CHIEF JUSTICE SRI APARESH KUMAR SINGH
AND
THE HON’BLE SRI JUSTICE G.M.MOHIUDDIN

WRIT PETITION No.37318 of 2025

Dated: 08.12.2025

Between:
M/s. Vista Homes

...Petitioner

and

The Joint Commissioner of Central Taxes,
Appeals I Commissionerate, Hyderabad Commissionerate,
7t Floor, GST Bhavan, L.B.Stadium,
Basheer Bagh, Hyderabad - 500 004,
and two others.
...Respondents

ORDER:

Heard Sri P.Venkata Prasad, learned counsel
representing M/s. P.V.Prasad Associates, appearing for the
petitioner and Sri Dominic Fernandes, learned Senior
Standing Counsel for Central Board of Indirect Taxes and

Customs, appearing for respondents No.1 and 2.

g



2. The appeal filed by the petitioner against the order-
in-original has been dismissed by an order dated
29.09.2025 (Annexure P.1) on the ground that the appeal

is time-barred.

3. The order-in-original was passed on 01.07.2024.
DRC 07 is dated 03.07.2024. The proceedings relate to the
year 2019-2020. The petitioner preferred the appeal on
05.10.2024 i.e., beyond the three months period computed
from the date of uploading the summary of the order on
03.07.2024. However, the petitioner did not file any
application for condonation of delay on the impression that
the limitation period would be computed from the date it
received the order-in-original through speed post on
07.07.2024. Under this misconception, the appeal was
filed and heard on merits also, but it was rejected as being
time-barred. Therefore, the petitioner has assailed the

impugned order.

4. Learned Senior Standing Counsel for Central Board

of Indirect Taxes and Customs, appearing for respondents

\ 9



No.1 and 2 submits that counted from the date of
uploading the summary of the order in DRC 07, the appeal
was delayed by two days beyond three months period, but
for condonation of which no application was filed.
Therefore, the appellate authority dismissed the appeal.
Section 107(4) of the Central Goods and Services Tax Act,
2017 (hereinafter referred to as, “the Act”), prescribes for
the aggrieved person to show sufficient cause for

presenting the appeal beyond the period of three months.

Se Upon consideration of the rival submissions of the
parties, we are of the view that the petitioner, under a
misconception, did not file the application for condonation
of delay along with the memo of appeal in Form APL-01
computing the period of delay from the date of receipt of
the order-in-original through speed post. The provisions of
Section 169 of the Act however provide that uploading on
the portal is also valid service. In such circumstances, it is
proper to allow the petitioner an opportunity to prefer an
application for condonation of delay before the appellate

authority so that the appeal can be heard on merits if the

20



delay is sufficiently explained. Delay is also not beyond the
period of three months + one month as provided under

Section 107(4) of the Act, which cannot be condoned.

0. Therefore, the impugned order-in-appeal is set aside.
The matter is remitted to the appellate authority to
consider the appeal in accordance with law. The petitioner
shall file an application for condonation of delay within a

period of two weeks from today.

7. The writ petition is accordingly disposed of. There

shall be no order as to costs.

Miscellaneous applications pending, if any, shall

stand closed.

APARESH KUMAR SINGH, CJ

G.M.MOHIUDDIN, J

08.12.2025
VS

\



Order-in-Appeal No. HYD-GST-SC-AP2-371-2025-26 Dtd.29.09.2025

¥ B 3o ve F=u Y A &1 Hrafad (-
WTar ad, si.Tw. & uaq, ot ' fdun s, a=fivam, fguars - 500004
OFFICE OF THE COMMISSIONER OF CUSTOMS & CENTRAL TAX
APPEALS-II HYDERABAD COMMISSIONERATE
7th Floor, GST Bhavan, L.B. Stadium Road, Basheer Bagh, Hyderabad-500004
Ph: 040-23234219/ e-Mail:cgst.hydappeals2@gov.in

I Appeal No.385/2024(SC)GST
Order-in-Original No.02/2024-25-GST-Adjn dated:01-07-2024 /7&

DIN: 20250956DN000000ADOS

3T 3MTET ORDER - IN - APPEAL No.HYD-GST-SC-AP2-371-2025-26-GST
dE Date.29.09.2025
SRt f R pRrpwe, ITENR TH, WY Y, 7 R g LA, (-
Passed by: Sri. Sricharan Kootikuppala, IRS. Joint Commissioner of Central Tax & GST
(Appeals-II})

_ . [/PREAMBLE _
L o ol 5 o Wy Y a8t ST 2, ) 3 R e 3 e s @ i 2 | |

This copy is granted free of cost for the private use of the person to whom it is issued

2. T ey ¥ =il ¢ N affeag W@ ar # fam, 2017 & g 110 $ Y oRdd Hdly 9% Td a1 A
M 2017 @ °RT 112 (1) & d8d SelaelE UT 37\ A, S ag ud dar ¥ AU 2017 1 uwT 109
& aea T3 gugE i s & T / &9 & aier F @S e § g wmel 3, Red el
e fare -y fawdt 7 & w7 81, anfiel anR @R awan & 1 Wt emaff @ we R el 8 @ o g, o,
IIRIET 4RI 109 % e Moa TP / Aita wedie & wue gur @ we (f ew & fAvg snfte g @ W W ¢
T4 srdtomal m Wt @ @ g A3 r:ﬂ?;nrgé:mmﬁhvwm»osuﬁtfﬁmaﬂmmﬁu |
AW 3y v wfe, @i an @ @ fum 110 9) & st Rt gee au s 9d Swew e & g
a{tﬂawﬁmzaﬂsmﬁ?ﬁﬁfﬂﬂﬁmm%mﬂu a

Any person aggrieved by this order, may under Secﬂon 112( )of the Central Goods and Services Tax (CGST)
Act 2017, read with Rule 110 of the CGST Rules. 2017; file an appeal electronically or otherwise, to the
appropriate State / Area Bench of the Appellate Tribunal constituted under Sec 109 of the CGST Act 2017 in
cases not involving ‘place of supply' as one of the disputed issues. Where the ‘place of supply' is one of the
disputed issues, the appeal shall be filed with the Nationat / Regional bench constituted under the said Sec 108.
The appeal should be filed in Form GST APL-05 within 3(three) months from the date on which the order
sought to be appealed against is communicated to the person preferring the appeal. The appea! shall be signed
in the manner specified under Rule 26, enclosing a certified copy of the order, the prescribed fee under Rule
110(5) if applicable, and any other relevant documents.

3 a%gua’éalaﬂﬁm 2017 & B399 11 & 9y ufeq $Eig avg W@ Jar X AT 2017 B YR 112 (3) F T8

a1 Witgd sifterl saaeie a7 o Hnay |, Faig awg ud A B ffam 2017 9 urt 109 & qga
nﬂamﬂﬁuwmﬁmmﬂsm;%a%ﬂaﬁm%w%ﬁw%ﬁmﬁ 3gfel g Rae-r
faed 79 U@ A 9, et arm @) wwal ¢ | wet -y @ e Rafaa et 7 A o 8, snfte, Sudia w109
%mﬂmﬂw/mmﬁmmmaﬂmlﬁmm#mmmaﬁm!Q%@mmﬁ
frfiy § 6 (@) W & afgy ondter Siewet wdius -07 ®1d A arR @t 9 Tfew) ordia & Ty s &t vl wi
g 3 AT gy derw 8 | fAurily e & uenauawg vd da a7 afifm 2017 @ 4 12 ()& Iy
ufgafmm 110 (2) F SR Shrad odtte oamﬁﬁW#wﬁ:ﬁaﬁs{mmﬁmm&?ﬁsﬁmﬁm
26 7 fafAféy a8i% A exaner frg s
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Order-in-Appeal No. HYD-GST-SC-AP2-371-2025-26 D1d.29.09.2025

e e e

The officer authorized by the Commisaioner under Scc 112(3) of the COST Act 2017, read with Rule 111 of the

CGST Rules, 2017: file an appeal electronically or ctherwise, to the State / Area Bench of the Appellate Tribunal

constituted under Sec 109 of the CGST Act 2017 1n cases not nvolving ‘place of supply’ as one of lhe disputed '
issues. Where the ‘place of supply' 1s one of the disputed issues, the appeal shail be filed with the National /
Regional bench constituted under the said Sec 109. The appeal should be filed in Form GST APL-07 within &
(six) months of the date of issuance of the disputed order The sppeal shall enclose a certified copy of the order
and any other relevant documents The cross objections to the departmental appeal shall be filed within 45 days
of communicating it, in Form GST APL-06 in terms of Rule 110(2) read with Sec 112(5) o! the CGST Act 2017 :
and signed in the manner specified in Ruie 26. '

ﬁqw@ﬁum%umﬁwmwﬁmwﬁwmmm &1 T3 e [ T B 1
v.unaéacﬂ‘r{s‘af%mmwarﬂ@@?ﬁ?n%ﬁﬁ%mmwaﬁaﬂwmmﬁ?ma¥mﬁmﬁ
qiT F S R HUPTT B ITAE TEHE @ wd Fe § I o el iR B R HYa F o, War A
Thye &t RETRY W, Feg T SR ¥@ 1 @il &1 A fawo s, 2019 fiAie 03.12.2019 I e |
2| Taq SN 3 T Q U8 WAuH [y T § 5 Repe oy dRY & YR $1 e u e aa #t
ngnﬁ'ttmmma%wﬁ%ﬁﬂqﬁﬁwmm$mﬁﬁ%ﬂ%ﬁ)$tﬁmﬁmm%1em?ﬁu
vl & e § v o6 o R | o f e J a8l

(ii) The appellate tribunal has not been constituted in view of the ordar by Madras High Court in case of Revenue

Rar Assn. v. Union of India and therefore the appeal cannot be filed within three months from the date on which
the order sought to be appealed against is communicated. In order o remave difficulty ansing In giving effect io
the above provision of the Act, the Government, on the recammendations of the Council, has issued the Central
Goods and Services Tax (Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019. It has been provided
through the said Order that the appeal to tribunal can be made within three months (six months in case of
appeals by the Government) from the dale of communication of order or date on which the President or the
State President, as the case may he of the Appellate Tribunal enters office, whichever is later.

YRT 112 (8) & IR, URT 112 m_#TfsﬂaaaaiﬁwﬂawwﬁaﬂmWwﬂaﬁﬁ @ sﬁ&ﬁa srm?
%smw,am,rmsﬁqﬁa@hﬁwmmmmmm%mm%mdhmm,mm
ﬁmﬁmﬁnﬁ%ﬁmw 10706 St e Tty % sl Rafem s o o IR & 20% @
Bucic] i

In terms of Sec 112(B), no appeal shall be filed under Sec 112(1; uniess the appellant has paid {a) in ful,
such part of the amount of tax, interest, fine, fee and penalty arising from the impugned order, as is
admitted by him, and (b) a sum equal tc 20% of the remaining amount of tax in dispule, in addition to the
amount paid under Sec 107(6), arising from the said order, in reiation to which the appeal has been filed.

o

1)

ST 112 (1) % 6T 3T T Y U 5 e (e v ) ot A i e e Rave @1 w110 (5)
¥ Wiy ufda U 112 (10) B SFER sdteira witiao & wny ot / snffe YT B VR o1 & Wy
T ©, Ui B Tl % e @ / $IGC e TS B i U G FUY & U . O FO BT e W
mmmmmﬁmmﬁmmﬁﬁwmﬁaaﬂm&ﬁ%wﬁﬁmﬁaw,wmmm
T |

The application under Sec 112(1) shall bear a non-judicial court fee stamp of value Rs.5 (Rupees Five only}. In
terms of Sec 112(10) read with Rule 110(5), an application for appeal | restoration of appeal before the Appellate
Tribunal shall be accompanied by a fee of One thousand rupees for every one lakh rupees of tax or inpul tax
credit involved or the difference in tax or input tax credit involved or the amount of fine, fee or penalty determined
in the order appealed against, subject to a maximum of twenty five thousand rupees

TR U 112 I 4RI (5) F Wi e uenad F A & G H A e < T @l

No fee is payable in respect of the Memorandum of Cross Objections referred to in sub-sec (5) of Sec 112 ibid.

5. 1111}

um112(3)$m.ar§aama®wmmmmaﬁeﬂ%ﬁ%mﬁaﬁéwhwﬁmi

No fee is payable in case of an application filed by the officer authorized by the Commissioner to file an appeal
under Sec 112(3).

(o4

Fdia axg vd Qa7 sffaw, 2017 ﬁﬁ%ﬁmmmﬁdﬁamﬁaﬁﬁﬁﬁamﬁa@mmsﬁm
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- _Order-in-Appeal No. HYD-GST-SC:AP2-371-2025-26 D1d.29.09.2025

S . i
| Attention is invited 1o the provisions gaverming thase and ofher related maiters contained in the Canlral Gowds &
Services Act, 2017 and the fulee made { notifications ssued thersunder for compliance

Appellant M/s. Vista Homes, 2nd fioor, 5-4-187/3, & 4. Soham Mansion, MG Road,
Secunderabad, Telangana - 500003.

Respondent [The Superintendent of Central Tax, Ramgopalpet-ill GST Range,
Secunderabad Division, Secunderabad GST Commissicnerate.

M/s. Vista Homes, 2nd floor, 5-4-187/3, & 4. Soham Mansion, MG Road,
Secunderabad, Telangana — 500003 GSTIN:36AAGFV2068PIZJ (here in after referred to as
'the appellant’) have filed an appeal bearing No.385/2024 (SC)GST dated 05.10.2024 against
the Order-in-Original No0.02/2024-25-GST  dated:01.07.2024 (DRC-07 dt.03.07.2024)
(hereinafter referred to as “the impugned order" or OIO) passed by The Superintendent of
Central Tax, Ramgopalpet-lll GST Range, Secunderabad Division, Secunderabad GST
Commissionerate. (Hereinafter referred to as the "Original Adjudicating Authority” or OAA).

BRIEF FACTS OF CASE.

2. The Show Cause Notice (SCN) dated 25.03.2024 was issued to the appellant for the

years 2018-19 on the following issues —

[SNo. lssue IGST (Rs.) | CGST(Rs.) | SGST(Rs) | TOTAL

1 Excess availment of [TC | 17,008/- I 1,09,240/- | 1,09,240/- | 2,35,488/-
| w.rt GSTR 2A Vs.38 | 1
for the period 2019-20

on delayed filing of
GSTR-1, GSTR-3B &
GSTR-8 for the FY
2019-20

2 Non-payment of late fee | 0 | 5.650/- 5.650/- 11,300/ j
|

3 Ineligible 1TC availed 0 | 4,320/- 4,320/- 8,640/-
i/rfo invoices issued by { [
| the suppliers who have |
| not filed their GSTR-3B '
returns for the relevant
tax period

|
|

|

4 Non-reversal of [TC in 1,980/- \ 3,55,140/- | 3,55,140/- |7,12,228/-
accordance with the |

provisions of Rule 42 &
43 of CGST Rules, 2017
N for the period 2019-20 1 -

|
|

Page 3 of 6
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| S.No T lssue [ TOTAL GST ORDER
S — |
1 Excess availment of ITC | 2,35,4868/- Confirmed GST demand, interest &
| w.r.t. GSTR 2A Vs.3B for the imposed penalty of Rs.41,848/-
period 2019-20 [ (Rs.20,000/-1GST, Rs.10,924/-CGST
- & Rs.10,924/-8GST) ufs.73
2 Non payment of late fee on 11,300/- Confirmed demand of late fee

delayed filing of GSTR-1, GSTR-
3B & GSTR-9 for the FY 2019-20

'3 |lIneligible ITC availed i/r/o invoices | 8,640/- "Confirmed GST demand, interest & |
issued by the suppliers who have imposed penalty of Rs.20,000/- ‘
‘ not filed their GSTR-3B returns (Rs.10,000/-CGST & Rs.10,000/- |
| for the relevant tax period | | SGST) ufs.73 '
4 Non-reversal of ITC in 7,12,228/- Confirmed GST demand, interest & ‘
accordance with the provisions of imposed penalty of Rs.91,028/- !
Rule 42 & 43 of CGST Rules, (Rs.20,000/- IGST , Rs.35,514/- |
| 2017 for the period 2019-20 CGST & Rs.35,514/- SGST) uls.73 |

GROUNDS OF APPEAL.:
3 Having been aggrieved by the impugned order, the appellant filed the present appea!

inter-alia on the grounds that —

(i) In respect of Excess availment of ITC w.rt. GSTR 2A Vs.3B for the period 2019-20 -
they have inter alia submitted that they are rightly elgible for ITC and ITC cannot denied
merely due to non-reflection of invoices in GSTR-2A as all the conditions specified under
Sec.16 of CGST Act, 2017 has been satisfied;

(i) In respect Non-payment of late fee on delayed filing of GSTR-1, GSTR-3B & GSTR-9 for
the FY 2019-20 - that they have paid the late fee of Rs.11,300/- vide DRC-03 dt. 03.10.2024

(enclosed copy for ready reference) and requested to drop the proceedings in this regard;

(iii) In respect of Ineligible ITC availed i/r/o invoices issued by the suppliers who have not filed
their GSTR-38 returns for the relevant tax period — they have inter alia submitted that they
should not be restricted from availing credit owing to the suppliers failure to discharge their

tax obligations to the government; that having duly fulfilled the responsibility by remitting
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Order-in-Appeal No. HYD-GST-SC-AP2.371-2025-26 Dtd.29.09,2025

taxes to the suppliers and rightfully availing the credit, the appellants should not be restricted

in claiming the ITC;

(iv) In respect of Non-reversal of ITC in accordance with the provisions of Rule 42 & 43 of
CGST Rules, 2017 for the period 2019-20 - they have inter alia submitted that the exempt
supply of Rs.55,74,251/- pertains to sale of villas after issuance of completion certificate; that
sale of villas is neither supply of goods nor supply of services as per Schedule 1!l of CGST
Act, 2017 and the same cannot be treated as an exempted supply for the purpose for
reversal of ITC under Rule 42 of CGST Rules, 2017.

PERSONAL HEARING:

.4, Shri P.Manikanta, Authorised Representative appeared for Personal Hearing on
30.05.2025. He explained the submissions made in the appeal memo and requested 7 days’

time for further submissions and requested to allow the appeal.
The appellants made further submissions on 09.06.2025.
" FINDINGS: -

5. I have examined the submissions made by the appellants in the appeal memaorandum
and during & after the personal hearing along with the impugned order. Before going into the
merits of the case | noticed that, in this case the original adjudicating authority has issued the
Order-In-Original dt. 01.07.2024 (received by the appellant vide DRC-07 dt. 03.07.2024) and
the appeal was filed belatedly on 05.10.2024 i.e. after the stipulated time period of three
months for filing appeal as per section 107 of CGST Act 2017.

6 I have perused Section 107(4) of CGST ACT which prescribes the time limit for filing

the appeal; same is reproduced here under:

The Appsllate Authority may, if he is satisfied that the appellant was prevented by sufficient
cause from presenting the appeal within the aforesaid period of three months or six months,

as the case may be, allow it to be presented within a further period of one month.

7. As per the above Section, the appellate authority may allow the appeal to be filed within
a further period of one month, which makes it to four months in total, only if sufficient cause is
presented. Here in the instant case, the appellant hasn't submitted any reasons for the delay
in presenting the appeal memorandum within the prescribed period of 3 months so as to

Page S of 6
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Order-in-Appeal No. HYD-GST-SC-AP2-371.2025-26 D1d.28.08.2025
consider the matter for condonation of delay Hence, | have no alternative but to consider the

appeal petition as being time barred. Therefore, without going into further merits of the case, |

hereby reject the appeal on the grounds of being time barred.

In the light of the above discussions, | pass the following order

ORDER

The appeal filed by the appellant is rejected as discussed above

w i A ¢ -
b L =

vl SfePwan) / (SRICHARAN KOOTIKUPPALA)

HqYad HTgadd (Sf‘ﬂﬁ- IT) /JOINT COMMISSIONER (APPEALS-II)
sfi2ru1/ SRICHARAN KOOTIKUPPALA
Tiygaa SR [Joint Commissioner
w2t w/Central Taxes
To it s/ Appeats T Commissionerals
el #auare [Hyderabad
_~Mis. Vista Homes, 2nd floor, 5-4-187/3, & 4, Soham Mansion, MG Road, Secunderabad,

¢ -~ Telangana - 500003. (By Speed post & Through Portal).

2. The Superintendent of Central Tax, Ramgopalpet-il GST Range, Secunderabad Division,
Secunderabad GST Commissionerate.

Copy Submitted to:

1. The Pr.Commissioner of Central Tax, Secunderabad GST Commissionerate, (Review
section).

2 The Commissioner, SGST, Commercial Tax Building, Opp. Gandhi Bhavan,
Nampally, Hyderabad-500001 (As per Section 107(15) of the CGST Act, 2017).

Copy to:
Master Copy file.
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OFFICE OF THE COMMISSIONER OF CUSTOMS & CENTRAL TAX
APPEALS-11 HYDERABAD COMMISSIONERATE,
7th Floor, GST Bhavan, 1..B. Stadium Road, Basheerbagh, Hyderabad, PIN-500004, Telangana State,
Ph: 040-23234219/ e-Mail: cgst.hydappeals2@gov.in - -
adftee Appeal No, 385/2024(SCYGST Date: 30.05.2025
Appeal against the OIO No. 02/2024-25-GS T-Adin dt. 01.07.2024
Namc of the Assessee: M/s Vista Homes
Name & Designation of Authorized Representative: Sh P Manikanta

RECORD OF PERSONAL HEARING

The Authorized Representative appeared for Virtual Personal Hearing today on
30.05.2025. He reiterated the written submissions made in the appeal memorandum
and submitted that there are 4 issues involved pertaining to FY 2019-20 viz. short
payment of GST on account of difference between GSTR 3B and GSTR 2A; Non-payment.
of late fee on delayed filing of returns; Non reversal of ITC as per Rule 42 & 43 and
Availment of incligible ITC from return defaulters. On the first issue he stated that the
. diffcrence between 2A & 3B returns is lesser than the amount demanded in the

impugned 0OlO. On the 2nd & 3t issues, he informed that the appeliant has discharged

the liability through DRC-03s and agreed to submit the details in 7 days time. On the
@ last issue, he mentioned that the said ITC was not availed by the taxpayer. He finally
7. requested the appellate authority to take the submissions and supporting documents
iz into consideration and pass appropriate orders.

b«

(Sricharan Kootikuppala)

Joing Gomimissioner
Appealy H Gommissionerate
M W Cantal Tax

T ST,
il L Comerissmonaerate

Fem Hydarabad




Vista Homes

Dated: 09-06-2025

To

The Joint Commissioner (Appeals - II) of Central Tax,
Hgqrs Office, 7th Floor, L.B. Stadium,

Basheerbagh, Hyderabad - 500004

Dear Sir/Ma’am,

Sub: Additional Submissions to Appeal in Form GST APL- 01.

Ref: Appeal filed against the order vide Ol1O. No. 02/2024-25-GST-Adjn dated 01-

07-2024 passed for FY 2019-20 and Personal hearing attended dated 30-05-
2025 pertaining to M/s. Vista Homes bearing GSTIN 36AAGFV2068P1ZJ.

. With the reference to the above we are authorised by M/s. Vista Homes (herein referred

as “Appellant”) to submit and appeal and appear for Personal hearing before your good-

self and to do necessary correspondence.

- In this regard, we have attended the personal hearing scheduled on 30-05-2025 and

herewith making the following as additional submissions:

In Re: ITC cannot be denied merely due to non-reflection in GSTR-2A

3t

O w

L e

> wl

Appellant submits that the as per the information available in the records or at GST
portal, the ideal difference between the ITC claimed during the FY 2019-20 in GSTR-
3B returns and the ITC auto-populated in the GSTR-2A is provided below in the
tabular form: - (Table of Difference Between GSTR-2A Vs GSTR-3B}

No | Particulars IGST | CGST|  SGST
ITC available as per GSTR-2A for FY 2019-20 21,151 ‘ 68,00,267 | 68,00,267

ITC availed as per GSTR-3B for FY 2019-20 | 38,160 | 68,62,925 | 68,62,925

ITC short reflected in GSTR-2A (B-A) | 17,009 | 62,658 | 62,658

From the above {b (sl T3RE: yl as stated during the hearing that the

Nsser than the amount demanded in the
impugned Orelf

of updated G} pyrure L
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Vista Homes

After considering the above, the difference between the GSTR-2A and GSTR-3B is only
Rs. 1,42.305/- (Rs.62,658/- each under CGST and SGST. Rs 17,009/ - under 1G87T)

and not Ra. 2,35 48%/- as stated in the impugned order. Hence, the differential

demand of Re. 93,163/ shiall be dropped outrightly.

By considering the above additional submissions in continuation to the Appeal filed

against the order stated above, Appellant requests you to consider the same and drop

tlie proceedings stated above,

Without prejudice to the above, Noticee submits that the why Appellant is nightly

eligible for ITC for the following reasons:

a.1TC cannot be denied merely due to non-reflection of invoices in GSTR-2A as all the
conditions specified under Section 16 of CGST Act, 2017 are satisfied.

b.Appellant further submits that Finance Act, 2022 has omitted Section 42, 43 and
43A of the CGST Act, 2017 which deals ITC matching concept. Appellant submits
that the substituted Section 38 of the CGST Act, 2017 now states that only the
cligible ITC which is available in the GSTR-2B (Auto gencrated statement] can be
availed by the recipient. Now, GS8TR-2B has become the main document relied
upon by the tax authorities for verification of the accurate ITC claims, Hence,
omission of sections 42, 43 and 43A has eliminated the concept of the provisional
ITC claim process, matching and reversals.

¢.Once the mechanism prescribed under Section 42 to match the provisionally
allowed ITC under Section 41 is not it operation and has been omitted by the
Finance Act, 2022 the effect of such omission without any saving clause means
the above provisions was not in existence or never existed in the statue.

d.The Section 38 read with Rule 60 had prescribed the FORM GSTR 2 which is not
made available till 30.09.2022, Notification No. 82/2020 Central Tax dated 10th
Nov 2020 has substituted the existing rule to w.e.f. 1.1.2021 meaning thereby the
requirement of Form GSTR 2 necessary in order to due compliance of Section 38.
In the absence of the said form, it was not possible for the taxpayer to comply with
the same. Further, Formn GSTR 2 has been omitted-vide Notification No. 19/2022
Central Tax dated 28.09.2022 w.e.f. 01.10.2022,

e.Section 42 clearly mentions the details and précedure of matching, reversal, and
reclaim of input tax credit with regard to the inward supply. However, Section 42

and Rule 69 to 71 have been omitted w.ef. 01-10-2022.

S4RTA B Foes MG Read beaad ALY ETS D o nienlis o s s maiprieniag ot

21



Vista Homes

. Rule 70 of CGST Rules, 2017 which prescribed the final acceptance of input lax
credit and communication therenf in Forin GST MIS- 1 and RBule 71 prescribes the

corprnuiication and rectification of discrepancy in the claim of input tax credit in

form GST MIS-02 and reversal of claim of input tax credit. Further, Rule 70 has
been omitted vide Notification No. 1872022 Central Tax dated 28.09.2022 w.e.f
01.10.2022,

g. It is submitted that netther the form has been prescribed by the law nor the same
has been communicated to the Appellant therefore it 1s not possible te comply
with the condition given in Section 42 read with Rule 69, Rule 70 and 71. Hence,
the findings of the impugned order is not correct.

. Appellant further submit that the fact that there_ is no requirement to
reconcile the invoices reflected in GSTR-24 vs GSTR-3B is also evident from

the amendment in Section 16 of CGST Act, 2017 vide Section 100 of

Finance Act, 2021. Hence, there is no requirement to reverse any credit in

the absence of the legal reguirement during the subject period.

1. Similarly, it is only Rule 36(4) of CGST Rules, 2017 as inscrted w.e.f,

09.10.2019 has mandated the condition of reflection of vendor invoices in
GSTR-2A with adhoc addition of the 20% (which was later changed to 10% &
further to §%). At that time, the CBIC vide Circular 123/42/2019 dated

11.11.2019 categorically clarificd that the matching u/r, 36(4) is required

anly for the ITC availed after 09.10.2019 and not prior to that. Hence, the

denial of the ITC for non-reflection in GSTR-24 is incorrect during the
subject period.

J. The fact of payment or otherwise of the tax by the supplier is neither known to
Appellant nor is verifiable by Appellant. Thereby, it can be said that such
condition is impossible to perform and it is a known principle that the law does
not compel a person to do something which he cannot possibly perform as the
legal maxim goes: lex non-cogit ad impossibilia, as was held in the case of:

o Indian Seamless Steel & Alloys Ltd Vs UQL 2003 (156) ELT 945 {Bom.)
« Hico Enterprises Vs CC, 2005 (189) ELT 135 (T-LB). Affirmed by SC in 2008
(228) ELT 161 (SC)

Thereby it can be said that the condition which is not possible tc satisfy, need

not be satisfied and shall be considered as deemed satisfied.

In the same context, Appellant also wish to place reliance on the decision in

case ol Arise India Limited vs. Commissioner of Trade and Taxes, Delhi - 2018-

TIOL-11-SC-VAT and M/s Tarapore and Company J:‘.Hllfilll:(!pl!l‘ v. State of

k4



Vista Homes
Jharkhand - 2020-TIOL-92-HC-JHARKHAND-VAT, The above view is also
fortified roin press release dated 18,10 2018
Evern of there is differential ITC availed, if the same is accompanied by 4 valid
tax invoice containing all the particulars specified in Rule 36 of CGST Bules
and the payment was also made fo the suppliers, the Appellant is rightly

eligible for ITC.

. Appellant submits that under the earlier VAT laws there were provisions similar

.

S HIRTRRA H Floan, MGl Road, Secundesslind 30000 7 -0 160

to Section 16(2) ibd which have been held by the Courts as unconstitutional,
Further, Appellant wish to rely on recent decisions in case of

- Philips Auto Agencies {India} Pvt. Ltd versus State Tax Officer,
Central Board Of Indirect Taxes And Customs, State Of Kerala,
Commissioner Of State Tax - WP(C) NO. 9312 OF 2024 - Kerala High
Court.

» Suncraft Energy Private Limited Versus The Assistant Commissioner,
State Tax, Ballygunge Charge And Others 2023 (8] TMI 174-Calcutta
High court affirmed by Supreme Court in case of The Assistant
Comuinissioner of State Tax Vs Suncraft Energy Private Limited 2023
(12} TMX 739 - SC order

» Diya Agencies Versus The State Tax Officer, The State Tax Officer,
Union Of India, The Central Board Of Indirect Taxes & Customs, The
State Of Kerala 2023 {9) TMI 955 - Kerala High Court

» Henna Medicals Versus State Tax Officers, Deputy Commissioner (Arrear
Recovery) Office Of The Joint Commissioner, State Goods And Service Tax
Kannur, Union Of India, Central Board Of Indirect Taxes & Customs,
State Of Kerala- 2023 {10) TMI 98 - Kerala High Court

» D.Y. Beathel Enterprises Vs State Tax officer (Data Cell), (Investigation
Wing), Tirunelveli 2021{3} TMI 1020-Madras High Court

N

Bhagyanagar Copper Pvt Ltd Vs CBIC and Others 2021-TIOL-2143-HC-
Telangana-GST

\dl

LGW Industries limited Vs UOI 2021 (12} TMI 834 -Calcutta High Court
# Bharat Aluminium Company Limited Vs UOL & Others 2021 (6) TMI 1052
— Chattishgarh High Court;

\4

Sanchita Kundu & Anr. Vs Assistant Commissioner of State Tax 2022 {5)
TMI 786 - Calcutta High Court;
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Vista Homes

Appellant submits that based on the above submissions; 1t is clear that the ITC
availed by the taxpayer is rightly eligible. FHence, proceedings need te be set aside to

that extent.

Re: Non-Payment of Late fee on delayed filing of GSTR-1, GSTR-3B and GSTR-9

for the FY 2019-20

9.

10.

The impugned order has stated that the Appellant has not paid late {ees for delayed
filing of GSTR-1, GSTR-3B and GSTR-9 returns amounting to Rs,11,300/-
(Rs.5,650/ - each under CGST and SGST) for the FY 2019-20.

In this regard, the Appellant submits that the Appellant has paid the late fees
amounting to Rs.11,300/- (Rs.5,650/- each under CGST and SGST) through DRC-03
vide ARN Na; AD361024000592N dated 03-10-2024. Hence, the Appellani requests
you to consider the same and drop the proceedings initiated in this regard. (Copy of

DRC-03 vide ARN No: AD301024000592N dated 03-10-2024 is enclosed as Annexure
1I)

In Re: No Claim of Ineligible ITC on account of non-filing of GSTR-3B by the
suppliers

L1

12.

The impugned order has confirmed that on comparison of GSTR-2A, it was noticed
that the Appellant has availed ineligible ITC in respect of inveices issued by the
suppliers who have not filed their GSTR-3B returns for the FY 2019-20 amounting to
Rs. 8,640/- (Rs.4,320/- each under CGST and SGST).

In this regard, Appellant submits that Appellant has not availed ineligible ITC as all
the supplier's GSTR-3B returns filing status is marked as “YES” in GSTR-2A. To

evident the same Appellant is herewith enclosing the copy of Input register for FY
2019-20 as Annexure III)

In Re: No Input Tax Credit reversal to be made under Rule-42/43.

13.

14,

The Appellant submits that the impugned order has stated that the Appellant has
declared an amount of Rs. 55,74,251/- as exempted and Nil rated turnover, not
reversed any ITC attributable to exempted and Nil rated turnover under Rule 42 and
43 of the CGST Act, 2017 and confirmed the order to deny ITC of Rs. 7,12,228/- (Rs,
1,948/- under IGST, Rs. 3,55,140/- each under CGST and SGST) attributable to
exempted and Nil turnover under Rule 42 and 43 of the CGST Act, 2017,

In this regard, Appellant submits that the impugned order has only considered the

value of the exempt supply declared in summary GSTR-3B and nat cansidered the

L g -
i - r

™
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Vista Homes

nature of the amount disclosed in GSTR-3B returns. The exempted and nil rated
supplics as declared in GSTR-35 is related to sale consideration received on account
of the sale of villas after completion certificate. To evident the same Appellant is

encloaing the copy of sale deeds as Annexure IV,

. Further, Appellant submits that Appellant have reversed the rule 42 and 43 reversals

of BY 2019-20 in the month of June 2021 through GSTR-3B return amounting to Rs.
7,78,822/ {Rs. 3,89,411/- each under CGST and SGST)} which is relating ta the
reversals of proportionate ITC on the plots which remain unsold as on the date of OC.
To evident the Noticee is herewith enclosing the copy of GSTR-3B for the month of

June 2021 along with rule 42 and 43 reversals worldngs as Annexure V.

We reguest you to consider the above referred submission and set aside the impugned

order.

We shall be glad to provide any other information in this regard. Kindly acknowiedge

receipt of the reply and post the hearing at the earliest.

Thanking You,
Yours faithfully,

For Vista Homdls . _,'

II. -
A

Authorized Sigﬁmtory

S--LE7AEE HFlon MG Raed, Secunderabiad-S8C GB3, #2159 46 66333851, D min b A5 W EdipTopertica com
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HNA&CoLLP

iinis | Chartered Accountants
(ForRNP kol B-BPEAnge & Associates LLP)

To

The Joint Commissioner (Appeals-II),
‘7th Floor, GST Bhawan,

L.B Stadium Road, Basher Bagh,
Hyderabad-500004

Dear Sir,

Sub: Filing of attested copy of DRC-07 and Appeal in from GST APL - 01.

Ref: i. Appeal filed online against the OIO NO: 02/2024-25(GST-Adjn) dated 01.07.2024 for
the FY 2019-20 passed by The Superintendent of Central Tax, Secunderabad GST

Division, Secunderabad pertaining to M/s. Vista Homes
ii. GSTIN No: 36AAGFV2068P1ZJ

1. With reference to the above, we have been authorized by M/s. Vista Homes to submit an
appeal against the above-referred Orders and represent in the appeal proceedings before
your good office to do necessary correspondences. A copy of the authorization is attached
to the appeal.

2. In this regard, it is submitted that we have already filed an appeal memorandum online
in Form GST APL-01 along with authorization and annexures against the.above referred
order which have been acknowledged vide provisional acknowledgement number
AD361024001335Q

3. Further, we are hereby submitting the physical copy of the Appeal memorandum along

with annexures. Therefore, request you to take the same on record and admit thL appeal.

____.__“-..._

Kindly acknowledge the receipt of the above and pos .)mmf-? ﬁgll, ?kwt m;: at thé farliest,
\

““c cl(rnf_, Fy
Thanking You, 74 éﬂb (o 0 lf"’
Yours truly
For M/s. HN A & Co. LLP
Chartered Accountants y

7 0CT 2024

LAKSHMAN E;I\?:;-:mﬁrs‘(ﬁ\:;za KatiaL|
KUMAR KADALI Spgosor 2020t | * B, LG NOtucne
CA K. Lakshman Kumar
Partiier c”" nigslones® ,

l”u,“-q ,‘a :,E'ﬁ" e
Enclosure: -

1. 2 Copies of Complete Appeal Memorandum for each of the years along with the
attested copy of order
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Provisional Acknowledgement for submission of Form of Appeal

Your appeal has been successfully submitted against
GSTIN/UIN/Temporary ID

Date of filing

Time of filing

Place of filing

Name of the Taxpayer
Address

Name of the person who is filing Appeal
Amount of pre-deposit

AD361024001335Q
36AAGFV2068P12J

05/10/2024
13:30
Hyderabad
VISTA HOMES

2ND FLOOR, 5-4-187/3 AND 4,
SOHAM MANSION, MG ROAD,
SECUNDERABAD, Rangareddy,
Telangana, 500003

SOHAM MODI
¥ 95636

It is a system generated acknowledgement and does not require any signature.

¥
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FORM GST APL-01
[Refer Rule 108(1)]

Appeal to Appellate Authority

1 GSTiN/Temportary ID/UIN - 36AAGFV2068P124
2 Legal Name - VISTA HOMES
3 Trade Name - VISTA HOMES
4 Address - 2ND FLOOR, 5-4-187'3 AND 4, SOHAM
MANSION, MG ROAD, SECUNDERABAD,
Rangareddy, Telangane, 300003
Order Type - Demand Grder
Order No « ZD360724014192N Order Date - 01/07/2024
Designation and address of the officer passing the order appealed Superintendant RAMGUGPALPET-ill and h
against
Demand Id - ZD360724014192N
7 Date of communication of the order to be appealed against - 01/07/2024
8 Name of the authorised representative - SQHAM MODI[ABMPMG6725H]
Category of the case under dispute -
1 Others - 1.Irregular availment of input tax
credit in GSTR-3B
2.Delay filing of GSTR-1, GSTR-3B &
GSTR-9
3.Non-Reversal of ITC as per Rule
428 43
4.Ineligible ITC on account of non-
filing of GSTR-3B by the suppliers
9 Details of Case under dispute
() Briefissue of case under dispute - Refer to Annexure
(i)  Description and clarification of goods/ services in dispute - Refer to Annexure
(i)  Period of Dispute - From - 01/04/2019 To- 31/03/2020
(iv)  Amount under Dispute
Description Central tax () State/UT 1ax (%) J_ Integrated tax (¥) Cess (2) Total Amount( %)
Tax/Cess coiz | 18956 0 956356
Interast [1] [t} 0 0 0
gg‘;&'};ﬂ Penalty 56438 | 56438 40000 0 152876 1120532
Fees | 5550 0 0 11300
Other 0 0 0 0 0
Charges
(v) Market value of seized goods - Refer to Annexure
10 Whether the appelant wishes to be heard in person - Yes/No Refer to Annexure
11 Statement of facts - Refer to Annexure
12 Grounds of appeal - Refer to Annexure
13 Prayer - Refer to Annexure

10






14

Amount Of Demand created/ admitted/ disputed

Oescriptiai Central lax-(i)_ S_ta_t@/iJT tax () Il Entegrat_@d_ia_x (%)__ Ceus {_) Total Amount{ ?)
 anaon | T o
0 0 0 |
§6438 ) ) 7% 142
i D 0 1450
o 0 0 I
o - N o 0 R v [ N
{nterast B [} N o _c' -0 [ 0 il
festy | 0 0 0| D 0 9
fees o g D g 0 1
Othei [ 0 a 0
Charges |
Tas/Cass 488700 JEB700 18956 [} 956356
Intareat o 0 9 a 0
Qi:‘:l:‘!':{f;} Penally 56435 56436 £0000 0 1150532
Fees 5650 5650 c g 11350
Other 0 4} 23 ] G
Charges
15 Details of payment of admitted amount and pre-deposit -
Pre-Deposit % of Disputed Tax/Cess - 10%
(a) Details of payment required
Description Central tax (%) State/UT tax (¥) Integrated tax (3} Total Amount(¥)
Tax/Cess 0 ¢ 1] 4
interest o] 3 0
Adinitted Penaity 0 _ 0 1] 1 ']
amount Fom 5 = 0 2 0 35636
Other 1} 0 [1] 1] i}
charges
Pra<vpnmit
(10% of Taw/Cess 46870 46870 1895 0 95635
Digputed
Tax/Cess)
(b) Details of payment of admitted amount and pre-deposit
Description Central tax (%) State/UT tax () !nlegfz;ted tox (3} Cess (%) Total Amount( %)
| Fux/Coss 46870 26870 1896 0 95636
Interest o 0 a 1] 0
3::;""‘ Penalty 0! 0 0 0 o 95536
Fecs a 0 0 0
Other 0 0’ 0 0
Charges
(c) Details of amount payable towards admitted amount and pre-deposit
Description Central tax (¥) State/UT1ex (3) Integrated tax (Z) Cess (%) Total Amaount( %)
Tax/Cess o 0 0 ) 0
Interest 0 Q 0 o 0
E:;Z’;f: Penally 0 0 0 0 0 0
Fees 0 0 0 0
Ew l] . 0 0 g 0
Shstpes

16
17

(a) Period of delay -
(b) Reason for delay -

Whether appeal is being filed after the prescribed period - Yes/Na
If 'Yes'in item 16 -

Refer to Annexure

Refer to Annexure
Refer to Annexure

W\






Annexure to GST APL-07% - Appeal Copy.pdf

18 Place of supply wise details of integrated tax paid(admitied amount only)mentioned in the
Table in sub-clause(a)of clause 15(tem(a)),if any

PTace of gupply {Name of Stale / UT) - o Demand T'ax“ Intarest | Penalty | 0% < | T-ulal
1 2 3| 4 5 7
Admitted Amountin the table in sub-clause(a) of clause 15(itern(a))] T 1} ¢ I Y
Telsngana ‘

Upload Suppo_rting Documents (Reiiéd upon), if_any -

I Annexure

Anne wure,pof - l

Verification

- SOHAM MODI-, hereby solomenly affirm and declare that the information given hei-in ahove is true and correct
to the best of my / our knowledge and belief and nothing has been concealed therefram.

Place: Hyderabad Nasme of the Applicant
Date: 05/10/2024 VISTA HOMES

(VR



Form GST APL - 01
Form of Appeal to Appellate Authority
[Under Section 107(1) of Central Goads and Service Tax Act, 2017]
[See rle 108(1}]
BEFORE THE JCOINT COMMISSIONER (APPEALS - II) OF CENTRAL TAX, HORS

OFFICE, 7™ PLOOR, L.B. STADIUM,

{1} GSTIN/ Temporary ID/ UIN-

(2) Legal Name of the Appellant
( ) Trade name, if any-
{4) Address

| Order In Original:
02/2024-25(GST-Adjn)
DIN:
20240756YO000000BC1F

(5) Order No.

M /_s. Vista Homes

BASHEERBAGH, HYDERABAD - 500004

36AAGEFV2068P17Z.]

M/s. Vista Homes

2nd Floor, 5-4-187/3 And 4, Soham
Mansion, Mg Road, Secunderabad, 1
Rangareddy, Telangana, 500003.
Order Date | 01.07.2024

]

(6) Designation and address of the officer
passing the order appealed against

| The Supermtcndent of Central Tax,
Secunderabad GST Division,
Secunderabad Salike senate, D. No:
2-4-416 & 417, Ramgopal pet, MG
Road, Secunderabad.

(7) Date of communication of the order
appealed against

07.07.2024 (through Post)

(8) Name of the authorized representative

CA. Lakshman Kumar K,

C/ot HN A & Co. LLP, Chartered
Accountants, 4t Floor, West Block,
Srida  Anushlka  Pride, Above
Lawrence and Mayo, Road No. 12,
Banjara Hills, Hyderabad-500034.
Email: laxman@hanindia.com

Mob: +91 8978114334

(9) Details of the case under dispute

i. Brief issue of the case under dispute

(5o Rs5
{:' {'V, - il\’l
4 T

FAEE ”“"“m,\\,
f i -.}

-;m AU

!

1.Irregular availment of input tax
credit in GSTR-3B amounting to
Rs.2,35,488/-(IGST Rs.17,008/-
CGST Rs.1,09,240/- and SGST
Rs.1,09,240/-)

2.Delay filing of GSTR-1, GSTR-3B &
GSTR-9 amounting to Rs.
11,300/-(CGST Rs.5,650/- and
SGST Rs. 5,650/-)

3.Non-Reversal of ITC as per Rule
428 43 amounting to
Rs.7,12,228/- (IGST Rs.1,948/-
CGST Rs.3,55,140/- and SGST Rs.

3,55,140/-)

4.Ineligible ITC on account of non- |




iil.

and classification

goods/services in dispute
Period of dispute

am

of | NA

filing ol GSTR-3B by the suppliers

ounting to Rs. 8,640/-(CGST
4,320/ - and SGST Rs.4,320/-)

April 2019 to March 2020 |

| iv. Amount under dispute
Description Central tax State/UT tax | Integrated tax Cess
a. Tax/Cess | 4,74,350/- 4,74,350/- 18,956/ - NA
b. Interest |  u/s50 u/s 50 u/s 50 NA
c. Penalty 56,438/ - 56,438/~ 40,000/- | NA
d. Fees NA NA NA ' NA
e. Other charges NA NA NA NA
V. Market value of seized goods [ NA
(10) Whether the appellant wishes to be heard | Yes o B o
in person
FI) Statement of Facts Annexure - A
(12) Grounds of ;Xp_peal - Annexure -B N
. (13) Prayer To set aside the impugned

order to the extent aggrieved
and grant the relief sought

Par | Particulars CGST SGST IGST Cess | Total
tic L - amount L
ula | Amou f) — : -
) NA
rs |nt of [Tax/Cess | 4,74,350/-| 4,74,350/- 18,956/ - 9,67,656/-
of |dema |Tp) o o
de lnd Interest u/s 50 u/s 50 u/s 50 NA u/s 50
ma | create | ¢)Penalt . B B e
nd |d y 56,438/~ | 56,438/ | 40,000/ | 5 | SSERra
/@ d)Fees NA | NA | NA | NA NA
Ref e) other
i charges NA NA NA NA NA
¢ [Amou ) NA NA | mA NA NA
nt of [Tax/Cess
dema | b) NA va | m~a |na| ma
nd Interest N A a
admit | c)Penalt o -
- NA NA NA NA NA
y
(B) d)Fees NA | NA NA NA NA
e) other
charges NA NA NA NA NA
Amou Ja) 1 NA
nt of [lax/Cess | 4,74,350/- | 4,74,350/-| 18,956/~ 9,67,656/-
2
&

'y



dema b) o 3 [
nd di| Interest | U/ 50 ’ u/s 50 u/s 50 | NA | ufs 50_
spute | c)Penalt T WA
d () |X B 56,438/ - ] 56,438/ - 40,000/~ | A : LS2ET6/
’d)Fees NA NA NA | NA | NA
| & other NA NA NA NA NA
[ | charges | B\ | -
(15) Details of payment of admitted amount and pre-deposit: -
d) Details of payment : {'equired_
Particulars Central | State/UT | Integrat | Cess | Total
N o |tax tax [ ed tax
a) Admitted  Tax/Cess NA | NA | NA NA | NA
amount Interest | NA NA !_NA I m_ | NA
Penalty NA | NA | NA | NA NA
Fees NA  |NA |NA- NA [NA
e NA NA NA NA |NA
. charges__ I L
b) Pre-
Dcposit (10%
of disputed Tax/Cess
. 47,435/- S/- - | NA 7 -
tax or 25Cr 435/ 47,435/- | 1,896/ 96,766/
Whichever is
| lower) | L |
b) Details of payment of admitted amount and pre-deposit (pre-deposit 10%
of the disputed tax and cess) _ ]
Er. Descript | Tax Paid  through | Debit | Amount of tax paid
No |ion payable | cash/credit entry
ledger No.
1 [2 3 4 5 |6 ‘[7 8 |9
1 Integrat - e
ed tax NA Cash Ledger NA
NA Credit Ledger | NA NA [NA [NA|NA
2 | Central o
tax NA Cash Ledger NA NA NA | NA
NA Credit Ledger |NA  |NA |NA | NA NA
3 | State/U T S
T tax NA Cash Ledger NA NA NA | NA
) x| NA o
NA Credit Ledger NA NA NA [ NA
4 | Cess | T
NA Cash Ledger NA NA NA NA | NA
NA Credit Ledger




) Interest, Penalty, Late fee, and any other amount payable and paid

S.No. | Descriptio | Amount Payable | Debit Entry No. | Amount paid

n
1 2 |3 |4 5 |6 i g |9 |10 [11
1 Interest |NA [NA |NA [NA |NA NA | NA | NA | NA
2 Penalty NA NA NA
3 Late Fee |NA |[NA [NA |NA |NA NA | NA [ NA | NA
4 Others NA |NA |[NA |NA |NA NA ]NA | NA | NA

(16) Whether appeal is filed after the prescribed period - No
(17) If Yes’in item 16 —

a. Period of delay - NA

b. Reasons for delay - NA

(18) Place of supply wise details of the integrated tax paid (ad_mitted amount only)
mentioned in the Table in sub-clause (a) of clause 15 (item (a), if any

Place of | Demand Tax | Interest |Penalty |Other Total
Supply (Name
of State/UT)
1 2 3 4 5 |6 -
4
| Admitted e .
amount [in
NA | the Table inf oy NA NA  NA
sub-clause (a) )
of clause 15
10) (Item (a})]




ANNEXURE-A
STATEMENT OF FACTS

A. M/s. Vista Homes (hereinafter referred as “Appellant”) Located 5-4-187/3 And 4,
2nd Floor, Soham Mansion, M.G Road, Secunderabad, Ranga Reddy, Telangana,
500003 is inter alia cngaged in the business of construction & sale of Villas and
is registered with the Goods and Services Tax department vide GSTIN No:
36AAGFV2068P1ZJ in the state of Telangana. The Appellant has been paying
applicable GST and filing returns regularly after disclosing the required
disclosures therein.

B. Appellant has been receiving various Input goods and services during the normal
course of business on which ITC is being availed for the GST charged on them.
The appellant has been filing the GST returns by claiming the ITC on all its
inwards supplies through GSTR - 3B.

C. The GST authorities has carried out an scrutiny of returns furnished by the
Appcllant for the FY 2019-20 and has intimated a few discrepancies through
ASMT-10 vide Reference no: ZM360523052062D dated 23.02.2024 and also
issued DRC-01A vide DIN: 20240356YO000000F6EB dated 25.03.2024.

D. Further, Appellant is in receipt of Show cause notice issued u/s 73 in Form DRC-
01 having SCN Reference no: 07/2024-25-GST dated 04.04.2024 from the
Superintendent of central tax as to why:

a. Anamount of 9,67,656/- (IGST Rs. 18,956/-, CGST Rs.4,74,350/ - and SGST
Rs. 4,74,350/ -) being demanded for various issues for the period April 2019
to March 2020 should not be demanded from them in terms of Section 73(1)
of CGST Act,2017 and SGST Act, 2017 read with Section 20 of IGST Act,2017

b. Interest payable on the amount mentioned at S.No. (a) above, should not be
recovered from them in terms of Section 50 of CGST Act,2017 and TSGST
Act, 2017 read with Section 20 of IGST Act ,2017

c. Penalty should not be imposed on the amount mentioned at S.No (a) above,
in terms of provisions of Sec 73(1) of CGST Act, 2017/ TSGST Act,2017 read
with Section 122{2){a) of CGST Act,2017 and also read with Section 20 of
IGST Act ,2017

E. Later, the Adjudicating authority confirmed the demand by issuing an order In
Original vide OIO No: 02/2024-25(GST-Adjn) dated 01.07.2024. (Copy of Order in
Original dated 01.07.2024 is enclosed as Annexure-I)
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iv.

Vii.

Vil

I hereby confirm the demand of Rs.2,35,488/- (IGST: Rs.17,008/- CGST:
Rs. 1,09,240/- & SGST: Rs. 1,09,240/ ) for irregular availment of input
tax credit in GSTR-3B on comparison with ITC available in GSTR-2A for
the FY 2019-20 as discussed in Para 7.1, under the provisions of sub
section (1} of Section 73 of the CGST Act, 2017 and SGST Act, 2017 read
with Section 20 of IGST Act, 2017;

I hereby confirm the Interest demand on the demand amount confirmed
at SL.No.{i), as discussed in Para 7.1 under Section 50 of the CGST Act,
2017/ TSGST Act, 2017 read with Section 20 of IGST Act, 2017;

I hereby impose penully of Rs.41,848/ (IGST: Rs.20,000/-, CGST: Rs.
10,924/- & SGS'T: Rs. 10,924/-) on the defhand amount confirmed at
SLNo.(i). as discussed in Para 7.1 in terms of provisions of Section 73(1) of
CGST Act, 2017 / TSGST Act, 2017 read with Section 122(2)(a) of CGST
Act, 2017 and also read with Section 20 of IGST Act, 2017;

I hereby confirm the demand of Rs.11,300/- (CGST: Rs.5,650/- & SGST:
Rs.5,650/-) for late fee on delayed filing of GSTR-1, GSTR-3B and GSTR-9
returns during FY 2019-20 as discussed in para 7.2, under the Section of
47 of CGST Act, 2017/SGST Act, 2017;

I hereby confirm the demand of Rs.8,640/- (CGST: Rs. 4,320/- & SGST:
Rs. 4,320/} for irregular availment of input tax credit in GSTR-3B on
comparison with ITC available in GSTR-2A for the FY 2019-20 as
discussed in Para 7.3, under the provisions of Section 73 of the CGST Act,
2017 and SGST Act, 2017;

I hereby confirm the Interest demand on the demand amount confirmed at
Sl.No.{v), as discussed in Para 7.3 under Section 50 of the CGST Act,
2017/ TSGST Act, 2017 read with Section 20 of IGST Act, 2017;
I hereby impose penalty of Rs.20,000/ - (CGST: Rs. 10,000/ - & SGST: Rs.
10,000/ -) on the demand amount confirmed at Sl.No.(v), as discussed in
Para 7.3 in terms of provisions of Section 73(1) of CGST Act, 2017/ TSGST
Act, 2017 read with Section 122(2)(a) of CGST Act, 2017 and also read
with Section 20 of IGST Act, 2017;
I hereby confirm the demand of Rs.7,12,228/- (IGST: Rs.1,948/-
CGST:Rs.3,55,140 /- & SGST: Rs. 3,55,140/-) for non-reversal of ITC for
the FY 2019-20 as discussed in Para 7.4, under the provisions of Section
73 of the CGST Act, 2017 & SGST Act, 2017 read with Section 20 of IGST
Act, 2017;




ix. 1 hereby confirm the Interest demand on the demand amount confirmed
at Sl.No.{viii), as discussed in Para 7.4 under Section 50 of the CGST Act,
2017/ TSGST Act, 2017 read with Section 20 of IGST Act, 2017

x. 1 hereby impose penalty of Rs.91,028/- (IGST: Rs.20,000/-, CGST: Rs.
35,514/- & SGST: Rs.35,514/-) on the demand amount confirmed at
Sl.No.(viii), as discussed in Para 7.4 in terms of provisions of Section 73(1)
of CGST Act, 2017 /TSGST Act, 2017 read with Section 122(2){a) of CGST
Act, 2017 and also read with Section 20 of IGST Act, 2017

To the extent Aggrieved by the impugned order, which is contrary to facts, law, and
evidence, apart from being contrary to a catena of judicial decisions and beset with
grave and incurable legal infirmities, the appellant prefers this appeal on the following
grounds (which are alternate pleas and without prejudice to one another) amongst

those to be urged at the time of hearing of the appeal.

Ui



ANNEXURE-B

GROUNDS OF APPEAL
1. Appellant submits that the impugned order is ex-facie illegal and untenable in law

since the same is contrary to {acts and judicial decisions.

2. Appellant submits that the provisions (including Rules, Notifications & Circulars
issued thereunderj of both the CGST Act, 2017 and the TGST Act, 2017 are the
same except for certain provisions., Therefore, unless a mention is specifically
made to any dissimilar provisions, a reference to the CGST Act, 2017 would also
mean a reference to the same provision under the TGST Act, 2017. Similarly, the
provisions of the CGST Act, 2017 are adopted by the IGST Act, 2017 thereby the
reference to CGST provisions be considered for JGST purposes also, wherever it

arises,

In Re: No Excess availment of ITC in GSTR-3B when compared to GSTR-2A
3. The impugned order has confirmed that on comparison of Input tax credit availed

in GSTR-3B and ITC auto-populated in GSTR-24A, it was noticed that there is
excess availment of Input Tax Credit amounting to Rs.2,35,488/-(IGST
Rs.17,008/- CGST Rs.1,09,240 and SGST Rs.1,09,240/-) for the FY 2019-20.

4. Inthisregard, the Appellant submits that there is no excess claim of ITC as alleged
in the impugned order. The Appellant submits that the Appellant has claimed the
input tax credit of Rs. 1,37,25,850/- (IGST of Rs. 38,159/-, CGST Rs.
68,62,925/- and SGST Rs. 68,62,925/-) in table 4(C) of the GSTR-3B after
considering the reversals as per table 4(B)(2) during the FY2019-20 based on the
invoices issued by the suppliers following section 16(2) of the CGST Act, 2017.
which should.be compared with the input tax credit available as per GSTR-2A.
(Copy of GSTR-3B and GSTR-2A is enclosed as Annexure-II & III)

5. The Appellant submits that as per the information available in the records or at
GST portal, the ideal difference between the ITC claimed during the FY 2019-20
in GSTR-3B returns and the ITC auto-populated in the GSTR-2A is provided below
in the tabular form: - (Table of Difference Between GSTR-2A Vs GSTR-3B)

8.No | Particulars "IGST|  CGST SGST

1 Net ITC Auto populated in GSTR-2A | 21,151 | 67,64,593 | 67,64,593

%) Net ITC Claimed in GSTR-3B 38,159 | 68,62,925 | 68,62,925




3 | ITC short reflected in GSTR-2A {1-2) \ 17,008 98,333 98,333

|
_' . .
‘ ‘ Declarations as per Rule 36(4) ‘ 17,008 | 98,333 | 98,333

6. Further, with respect to above mentioned declarations in the table the Appellant

provides the reference to Rule 36(4) which is extracted as here:

“Previously, as per the sub-rule (4) inserted in rule 36 of the Central Goods and
Service Tax Rules, a taxpayer filing GSTR-3B can claim input tax credit only to the
extent of the eligible credit available in GSTR-2B. Until 31st December 2021, this was
105% of the ITC in GSTR-2B/ GSTR-2A between 1st Jan 21 up to 31st Dec 21.

The amount of éligible credit is arrived upon based on the input tax credit provisions
under the GST law, as well as the fact that such invoices/debit notes have been
uploaded by the suppliers and reflect in the business's GSTR-2B.

Even before 5%, the ITC claim was restricted to 10% between 1st Jan 2020 and 31st
Dec 2020 whereas it was 20% for the period from 9th Oct 2019 till 31st Dec 2019.”

7. As per the above table, the difference between GSTR-2A and GSTR-3B amounts
toRs. 2,13,673/- (IGST Rs. 17,008 /- CGST Rs. 98,333/- and SGST Rs. 98,333/-
) for which the Appellant submits the declarations from the respective suppliers
where the value of such supply not reflected in GSTR-2A. Hence, the Appellant
requests you to consider the same and drop the proceedings initiated in this

regard.

8. In this regard, the Appellant submits that CBIC has issued circular
no.193/05/2023-GST dated 17.07.2023 to address the issue of difference
between the input tax credit availed as per GSTR-3B and the input tax available
as per GSTR-2A for the FY201-20 and the relevant portion is extracted below: -

“4.In order to ensure uniformity in the implementation of the provisions of the law
across the Jield formations, the Board, in exercise of its powers conferred under
section 168(1) of the CGST Act, hereby clarifies as follows:

{i) Since rule 36(4) came into effect from 09.10.2019 only, the guidelines
provided by Circular No. 183/15/2022-GST dated 27th December, 2022
shall be applicable, in toto, for the period from 01.04.2019 to 08.10.20109.




(i} In respect of period from 09.10.2019 to 31.12.2019, rule 36(4) of
CGST Rules permitted availment of Input tax credit by a registered person
in respect of invoices or debit notes, the details of which have not been
Jumished by the suppliers under sub-section (1) of section 37, in FORM
GSTR-1 or using IFF to the extent not exceeding 20 per cent. of the eligible
credit available in respect of invoices or debit notes, the details of which
have been furnished by the suppliers under sub-section (1) of section 37
in FORM GSTR-1 or using IFF. Accordingly, the guidelines provided by
Circular No., 183/15/2022-GST dated 27th December, 2022 shall be
applicable for verification of the condition of clause (c) of sub-section (2) of
Section 16 of CGST Act for the said period, subject to the condition that
availment of Input tax credit by the registered person in respect of invoices
or debit notes, the details of which have not been furnished by the
suppliers under sub-section (1) of section 37, in FORM GSTR-1 or using IFF
shall not exceed 20 per cent. of the eligible credit available in respect of
invoices or debit notes the details of which have been furnished by the
suppliers under sub-section (1} of section 37 in FORM GSTR-1 or using
IFF.”

From the above referred circular, it is evident that for the period from 01.04.2019
to 08.10.2019, the procedure specified in circular no.183/15/2022-GST is
applicable.

In the instant case, the invoices not reflected in the GSTR-2A is of the period
between 01.04.2019 to 08.10.2019 and the relevant extract of circular
no.183/15/2022-GST is provided below: -

“4. The proper officer shall first seek the details from the registered person
regarding all the invoices on which ITC has been availed by the registered person
in his FORM GSTR 3B but which are not reflecting in his FORM GSTR 2A. He shall
then ascertain fulfilment of the foilowing conditions of Section 16 of CGST Act.in
respect of the input tax credit availed on such invoices by the said registered
persomn:
i) that heis in possession of a tax invoice or debit note issued by the supplier
or such other tax paying documents;

iij) that he has received the goods or services or both;

i) that he has made payment for the amount towards the value of supply,

9

along with tax payable thereon; to the supplic P

e
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4.1.2. In cases, where difference between the ITC claimed in FORM GSTR-3B and
that available in FORM GSTR 2A of the registered person in respect of a supplier
for the said financial year is upto Rs 5 lakh, the proper officer shall ask the
claimant to produce a certificate from the concemned supplier to the effect that
said supplies have actually been made by him to the said registered person und
the tax on said supplies has been paid by the said supplier in his return in FORM
GSTR 3B.”

10. Appellant submits that from the reading of the above circular, it can be

understood that the following conditions need to be satisfied to get the benefit

conferred in circular no. 183/15/2022-GST: -

i. Appellant should possess the copy of the invoices.
ii. Appellant should have received the goods or services.
iii. Appellant should have made payment to the supplier.

iv. Appellant should get the declaration from the supplier.

11. Without prejudice to the above, Appellant would like to submit that appellant is

rightly eligible for ITC for the following reasons:

a.

ITC cannot be denied merely due to non-reflection of invoices in GSTR-2A as
ail the conditions specified under Section 16 of CGST Act, 2017 has been
satisfied.

GSTR-2A cannot be taken as a basis to deny the ITC in accordance with
Section 41, Section 42, Rule 69 of CGST Rules, 2017.

Appellant further submits that Finance Act, 2022 has omitted Section 42, 43
and 43A of the CGST Act, 2017 which deals ITC matching concept. Appellant
submits that the substituted Section 38 of the CGST Act, 2017 now states that
only the eligible ITC which is available in the GSTR-2B (Auto generated
statement) can be availed by the recipient. Now, GSTR-2B has become the
main document relied upon by the tax authorities for verification of the
accurate ITC claims. Hence, omission of sections 42, 43 and 43A has
eliminated the concept of the provisional ITC claim process, matching and

reversals.




. Once the mechanism prescribed under Section 42 to match the provisionally
allowed ITC under Section 41 is not in operation and has been omitted by the
Finance Act, 2022 the effect of such omission without any saving clause
means the above provisions was not in existence or never existed in the

statue,

Section 38 read with Rule 60 had prescribed the FORM GSTR 2 which is not
made available till 30.09.2022. Notification No. 20 Central Tax dated 10th Nov
2020 has substituted the existing rule to w.e.f. 1.1.2021 meaning thereby the
requirement of Form GSTR 2 necessary in order to due compliance of Section
38. In the absence of the said form, it was not possible for the taxpayer to
comply with the same. Further, Form GSTR 2 has been omitted vide
Notification No. 19/2 Central Tax dated 28.09.2022 w.e.f. 01.10.2022,

Section 42 clearly mentions the details and procedure of matching, reversal,
and reclaim of input tax credit with regard to the inward supply. However,
Section 42 and Rule 69 to 71 have been omitted w.e.f. 01,10.2022.

Rule 70 of CGST Rules 2017 which prescribed the final acceptance of input
tax credit and communication thereof in Form GST MIS-1 and Rule 71
prescribes the communication and rectification of discrepancy in the claim of
input tax credit in form GST MIS-02 and reversal of claim of input tax credit.
Further, Rule 70 has been omitted vide Notification No. 19/2022 Central Tax
dated 28.09.2022 w.e.f 01.10.2022.

. It is submitted that neither the form has been prescribed by the law nor the
same has been communicated to the We therefore it is not possible to comply
with the condition given in Section 42 read with Rule 69, Rule 70 and 71.

Hence, the allegation of the impugned order is not correct.

Appellant further submit that the fact that there is no requirement to
reconcile the invoices reflected in GSTR-2A vs GSTR-3B is also evident
from the amendment in Section 16 of CGST Act, 2017 vide Section 100

of Finance Act, 2021. Hence, there is no requirement to reverse any

credit in the absence of the legal requirement during the subject period.
Similarly, it is onlf Rule 36(4) of CGST Rules, 2017 as inserted w.e.f,
09.10.2019 has mandated the condition of reflection of vendor invoices
in GSTR-2A with adhoc addition of the 20%




10% & further to 5%). At that time, the CBIC vide Circular 123/42/2019

Hence, the denial of the ITC for non-reflection in GSTR-2A is incorrect

during the subject period.

. The fact of payment or otherwise of the tax by the supplier is neither known
to We nor is verifiable by We. Thereby, it can be said that such condition is
impossible to perform, and it is a known principlc that thc law does not compel
a person to do something which he cannot possibly perform as the legal maxim
goes: lex non-cogit ad impossibilia, as was held in the case of:

» Indian Seamless Steel & Alloys Ltd Vs UOI, 2003 (156) ELT 945 (Bom.)
e Hico Enterprises Vs CC, 2005 (189) ELT 135 (T-LB). Affirmed by SC in
2008 (228) ELT 161 (SC)
Thereby it can be said that the condition, which is not possible to satisfy, need

not be satisfied and shall be considered as deemed satisfied.

In the same context, Appellant also wish to place reliance on the decision in
case of Arise India Limited vs. Commissioner of Trade and Taxes, Delhi - 2018-
TIOL-11-SC-VAT and M/s Tarapore and Company Jamshedpur v. State of
Jharkhand - 2020-TIOL-93-HC-JHARKHAND-VAT.

. Section 41 allows the provisional availment and utilization of ITC, there is no

violation of section 16(2)(c) of CGST Act 2017

. The above-view is also fortified from press release dated 18.10.2018.

Even if there is differential ITC availed, if the same is accompanied by a valid
tax invoice containing all the particulars specified in Rule 36 of CGST Rules
and the payment was also made to the suppliers, the appellant is rightly
eligible for ITC.

. Appellant submit that under the earlier VAT laws there were provisions similar

to Section 16(2) ibid which have been held by the Courts as unconstitutional.

Appellant wish to rely on recent decisions in case of
o D.Y. Beathel Enterprises Vs State Tax officer (Data Cell), (Investigation
Wing), Tirunelveli 2021(3) TMI 1020-Madras High Court




« Jurisdictional High Court decision in case of Bhagyanagar Copper Pvt Ltd
Vs CBIC and Others 2021-TIOL-2143-HC-Telangana-GST

o LGW Industries limited Vs UOIL 2021 {12) TMI 834 -Calcutta High Court

s Bharat Aluminium Company Limited Vs UQI & Others 2021 (6) TMI 1052
— Chattishgarh High Court

o M/s. Sanchita Kundu & Anr. Vs Assistant Commissioner of State Tax
2022 {5) TMI 786 - Calcutta High Court.

« Suncraft Energy Private Limited Versus The Assistant Commissioner, State
Tax, Ballygunge Charge And Others 2023 (8) TMI 174-Calcutta High court
affirmed by Supreme Court in case of The Assistant Commissioner of State
Tax Vs Suncraft Energy Private Limited 2023 (12) TMI 739 - SC order

e Diya Agencies Versus The State Tax Officer, The State Tax Officer, Union Of
India,The Central Board Of Indirect Taxes & Customs, The State Of Kerala
2023 (9) TMI 955 - Kerala High Court

e M/S. Gargo Traders V/s The Joint Commissioner, Commercial Taxes (State
Tax) & Ors. 2023 (6) TMI 533 - Calcutta High Court

¢« M/S. Henna Medicals Versus State Tax Officers, Deputy Commissioner
{(Arrear Recovery) Office Of The Joint Commissioner, State Goods And
Service Tax Kannur, Union Of India, Central Board Of Indirect Taxes &
Customs, State Of Kerala- 2023 (10) TMI 98 - Kerala High Court

Hence, the Appellant requests you to consider the above submissions and drop

the proceedings initiated in this regard.

In Re: Non-Payment of Late fee on delayed filing of GSTR-1, GSTR-3B and GSTR-
9 for the FY 2019-20 -

12. The impugned order has alleged that the Appellant has not paid late fee for delayed
filing of GSTR-1, GSTR-3B and GSTR-9 returns amounting to Rs.11,300/-(CGST
Rs.5,650/- and SGST Rs.5,650) for the FY 2019-20.

13. In this regard, the Appellant submits that the Appellant has paid the late fee
amounting to Rs.11,300/-(CGST Rs.5,650/- and SGST Rs.5,650) through DRC-
03 vide ARN No: AD361024000592N dated 03.10.2024 for the FY 2019-20. Hence,
the Appellant ;equest you to consider the same and drop the proceedings initiated

in this regard. (Copy of DRC-03 is enclosed as Annexure-IV)




In Re: No Claim of Ineligible ITC on account of non-filing of GSTR-3B by the
suppliers
14. The impugned order has confirmed that on comparison of GSTR-24, it was noticed

that the Appellant has availed ineligible ITC in respect of invoices issucd by the
suppliers who have not filed their GSTR-3B returns for the FY 2019-20 am ounting
to Rs. 8,640/- (CGST Rs.4,320/- and SGST Rs.4,320/-).

15. In this regard, the Appellant submits that the Appellant has not availed ineligible
ITC as all the supplier's GSTR-3B returns filing status is marked as “YES” in
GSTR-2A. The appellant submits that the impugned order is incorrect and vague
and issued without any proper examination of GSTR-2A which is invalid. (A copy
of extract of GSTR-2A is enclosed as Annexure-III). Hence, the demand to that

extent needs to be dropped.

16. As stated above, in case the supplier fails to remit tax, the department must first
conduct an enquiry against the supplier before attempting to deny the ITC availed
by the Appellant & expecting the Appellant to step into the shoes of the
department and follow up the supplier to deposit tax is Prima facie wrong.
Therefore, the Appellant submits that the impugned order is incorrect & invalid

and requests to drop the proceedings initiated in this regard.

17. Without prejudice to the above, the Appellant submits that the Appellant should
not be restricted from availing the credit owing to the suppliers’ failure to
discharge their tax obligations to the government. Having duly fulfilled the
responsibility by remitting taxes to the suppliers and rightfully availing the credit,
the Appellant should not be restricted in claiming Input Tax Credit (ITC). The
default in tax payment lies with the suppliers, and it is imperative that the
Appellant shall not be penalized by restricting the ITC utilization due to the
suppliers' non-compliance. Therefore, order hereby requests to recognize the
compliance in fulfilling their tax obligations and refrain from limiting entitlement

to ITC on account of the suppliers' lapses.

18. In this regard, Appellant wish to reproduce the extract of 16(2)(c):
“Section 16(2)(c) subject to the provisions of section 41 , the tax charged in
respect of such supply has been actually paid to the Government, either in cash

or through uftilization of input tax credit admissible in respect of the said

(ﬁfj;,

supply;”




19. As seen from Section 16(2)(c), ITC can be availed subject to Section 41 of the GST

20.

21,

22,

23.

Act which deals with the claim of ITC and the provisional acceptance thereof.
“Section 41. Claim of input tax credit and provisional acceptance thereof:

1. Every registered person shall, subject to such conditions and restrictions as
may be prescribed, be entitled to take the credil of eligible input tax, as self-
assessed, in his return and such amount shall be credited on a provisional
basis to his electronic credit ledger.

2. The credit referred to in sub-section (1) shall be utilized only for payment of

self-assessed output tax as per the return referred to in the said sub-section”

From the above-referred section, it is clear that every registered person is entitled
to take credit of eligible ITC as self-assessed in his return and the same will be

credited to the electronic credit ledger on a provisional basis.

In this regard, it is submitted that Section 42, ibid specifies the mechanism for
matching, reversal, and reclaim of ITC wherein it was clearly stated the details of
every inward supply furnished by a registered person shall be matched with the
corresponding details of outward supply furnished by the supplier in such manner

and within such time as may be prescribed.

Further, Rule 69 of CGST Rules, 2017 specifies that the claim of ITC on inward
supplies provisionally allowed under Section 41 shall be matched under Section
42 after the due date for furnishing the return in GSTR-03. Further, the first
proviso to Rule 69 also states that if the time limit for furnishing Form GSTR-01
specified under Section 37 and Form GSTR-2 specified under Section 38 has been
extended then the date of matching relating to the claim of the input tax credit
shall also be extended accordingly.

The Central Government vide Notification No.19/2017-CT dated 08.08.2017,
20/2017-CT dated 08.08.2017, 29/2017-CT dated 05.09.2017, 44/2018-CT
dated 10.09.2018, has extended the time limit for filing GSTR-2 and GSTR-
3. Further, vide Notification No.11/2019-CT dated 07.03.2019 stated that the
time limit for furnishing the details or returns under Section 38(2) (GSTR-2) and

Section 39(1) GSTR 3 for the months of July 2017 to June 2019 shall be notified
subsequently.

From the above-referred Notifications, it is very clear that the requirement to file

GSTR 2 and GSTR 3 has differed for the period July 2017 to June 2019 and




24.

25.

26.

27.

the ahsence of a requirement to file GSTR-2 and (GSTR-3, the matching
mechanism presciibed under Section 42 read with Rule 64 will also deferred and

become inoperative.

Once the mechanism prescribed under Section 42 to match the provisionally
allowed ITC under Section 41 is not in operation, the final acceptance of ITC under
Rule 70 is not possible thereby the Appellant can use the provisionally allowed
ITC until the due date for filing GSTR 2 and GSTR 3 is notified., Hence, there is no
requirement to reverse the provisional ITC availed even though the supplier has
not filed their monthly GSTR-3B returns till the mechanism to file GSTR 2 and

GSTR 3 or any other new mechanism is made available.

The Appellant further submits that the Finance Act, 2022 has omilted Sections
42, 43 and 43A of the CGST Act, 2017 which deals ITC matching concept. The
appellant also submits that the substituted Section 38 of the CGST Act, 2017 now
states that only the eligible ITC which is available in the GSTR-2B {Auto-generated
stalement) can be availed by the recipient. Now, GSTR-2B has become the main
document relied upon by the tax authorities for verification of accurate ITC claims.
Hence, the omission of sections 42, 43 and 43A has eliminated the concept of the

provisional ITC claim process, matching and reversals.

Once the mechanism prescribed under Section 42 to match the provisionally
allowed ITC under Section 41 is not in operation and has been omitted by the
Finance Act, 2022 the effect of such omission without any saving clause means
the above provisions was not in existence or never existed in the statute. Hence,

request you to set aside the proceedings initiated.

The Appellant submits that Section 38(1) of the CGST Act, 2017 provides as

under:
“SECTION 38. Furnishing details of inward supplies. — (1) Every registered
person, other than an Input Service Distributor or a non-resident taxable person
or a person paying tax under the provisions of section 10 or section 51 or section
52, shall verify, validate, modify or delete, if required, the details relating to
outward supplies and credit or debit notes communicated under sub-section (1)
of section 37 to prepare the details of his inward supplies and credit or debit
notes and may include therein, the details of inward supplies and credit or debit
notes received by him in respect of such supplies that have not been declared by

the supplier under sub-section (1) of section 37.”




28. Therefore, the aforesaid provisions mandate for filing of GSTR 2 by incorporating

29.

30.

31.

32.

33.

the details of the invoices not declared by the vendors. Further, the ITC so declared
is required to be matched and confirmed as per provisions of Sec. 42 and 43 of
the CGST Act, 2017. Hence, Appellant submits that on one hand, the law allows
the recipient to even claim ITC in respect of the invoices for which the details have
not been furnished by the vendors. On the other hand, Rule 60 of the CGST Rules,
2017 which deals with the procedure for filing GSTR 2 in fact does not provide for
its filing at all but only provides for the auto-population of the data filed by the
vendors in GSTR 2A/2B. The same therefore clearly runs contrary to Sec. 38

discussed above.

Section 38 read with Rule 60 had prescribed the FORM GSTR 2 which is not made
available till 30.09.2022. Notification No. 20 Central Tax dated 10th Nov 2020 has
substituted the existing rule to w.e.f. 1.1.2021 meaning thereby the requirement
of Form GSTR 2 is necessary in notice to due compliance of Section 38. In the
absence of the said form; it was not possible for the taxpayer to comply with the
same. Further, Form GSTR 2 has been omitted vide Notification No. 19/2 Central
Tax dated 28.09.2022 w.e.f. 01.10.2022.

Further, it is submitted that Section 42 clearly mentions the details and procedure
of matching, reversal, and reclaim of input tax credit with regard to the inward
supply. However, Section 42 and Rules 69 to 71 have been omitted w.e.f,
01.10.2022.

The Appellant submits that Rule 70 of CGST Rules 2017 which prescribed the
final acceptance of input tax credit and communication thereof in Form GST MIS-
1 and Rule 71 prescribes the communication and rectification of discrepancy in
the claim of input tax credit in Form GST MIS-02 and reversal of claim of the input
tax credit. Further, Rule 70 has been omitted vide Notification No. 19/2022
Central Tax dated 28.09.2022 w.e.f 01.10.2022.

It is submitted that neither the form has been prescribed by the law nor the same
has been communicated to the Appellant therefore it is not possible to comply
with the condition given in Section 42 read with Rule 69, Rule 70 and 71.

The Appellant also submits that as Section 41 allows the provisional availment
and utilization of ITC, there is no violation of Section 16(2)(c) of GST Aet 2017,
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therefore, the ITC availed by us is rightly eligible. Hence, the observation of the

audit to this extent needs tc be sct aside.

34. Further, Appellant hereby submits that in the case of Global Ltd. v. UOI - 2014
(310) E.L.T. 833 (Guj.) it was held that denial of ITC to the buyer of goods or
services for default of the supplier of goods or services, will severely impact
working capital and therefore substantially diminishes the ability to continue the
business. Therefore, it is a serious affront to his right to carry on his trade or

business guaranteed under Article 19(1)(g) of the Constitution.

35. The Appellant submits that the denial of ITC to the buyer of goods or services for
default of the supplier of goods or services is wholly unjustified and this causes
the deprivation of the enjoyment of the property. Therefore, this is positively
violative of the provision of Article 300A of the Constitution of India - Central
Excise, Pune v. Dai Ichi Karkaria Ltd., SC on 11 August 1999 [1996 (112) E.L.T.
353 (S.C.)]

36. The Appellant submits that the denial of ITC to the buyer of goods or services for
default of the supplier of goods or services clearly frustrates the underlying
objective of rémoval of the cascading effect of tax as stated 1n the Statement of
object and reasons of the Constitution (One Hundred and Twenty-Second
Amendment) Bill, 2014. it is an established principle of law that it is necessary to
look into the mischief against which the statute is directed, other statutes in pari

materia and the state of the law at the time,

37. Appellant submits that one also needs to consider Article 265 of the Constitution
which provides that no tax shall be levied or collected except by authority of law.
Hence not only the levy but even the collection of the tax shall be only by authority
of law. Hence, with regard to above submission, it is requested to drop the further

proceedings.

38. In this regard, the Appellant wishes to place reliance on the following judgements:

a. M/S. Gargo Traders V/s The Joint Commissioner, Commercial Taxes

(State Tax) & Ors. 2023 (6) TMI 533 - Calcutta High Court the following
judgement held in as follows: | ‘

“12.The main contention of the petitioner that the transactions in

question are genuine and valid and relying upon all the supporting

relevant documents required under law, the petitioner with due




diligence verified the genuineness and identity of the supplier and
name of the supplier as registered taxable person was available at
the Government Portal showing its registration as valid and existing
at the time of transaction.

13. Admittedly at the time of transaction, the name of the supplier as
registered taxable person was already available with the Government record
and the petitioner has paid the amount of purchased articles as well
as tax on the same through bank and not in cash.

14. It is not the case of the respondents that there is a collusion
between the petitioner and supplier with regard to the transaction.
15. This Court finds that without proper verification, it cannot be said that
there was any failure on the part of the petitioner in compliance of any
obligation required under the statute before entering into the transactions in
question.

16. The respondent authorities only taking into consideration of the
cancellation of registration of the supplier with retrospective effect
have refected the claim of the petitioner without considering the
documents relied by the petitioner.

17. The unreported judgment passed in the case of M/s Lgw Industries
Limited & Ors. (supra} is squarely applicable in the present case.

18. In view of the above, the impugned orders are set aside. The respondent
no. 1 is directed to consider the grievance of the petitioner afresh by
taking into consideration of the documents which the petitioner
intends to rely in support of his claim.”
Suncraft Energy Private Limited Versus The Assistant Commissioner,
State Tax, Ballygunge Charge And Others 2023 (8) TMI 174-Calcutta
High court affirmed by Supreme Court in case of The Assistant
Commissioner of State Tax Vs Suncraft Energy Private Limited 2023
(12) TMI 739 - SC order wherein it was held that

“The first respondent without resorting to any action against the fourth
respondent who is the selling dealer has ignored the tax invoices
produced by the Tax payer as well as the bank statement to
substantiate that they have paid the price for the goods and services
rendered as well as the tax payable there on, the action of the first
respondent has to be branded as arbitrarily. Therefore, before directing
the Tax payer to reverse the input tax credit and remit the same to the

government, the first respondent ought to have taken action ggesast the
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Jourth respondent the selling dealer and unless and until the first respondent
uuuuuu bring out the cxceptional cuse where ihere has been collusion
between the Tax payer and the fourth respondent or where the Jourth
respondent is missing or the fourth respondent has closed down its business
or the fourth respondent does not have any assets and such other
contingencies, straight away the first respondent was not Justified in
directing the Tax payer to reverse the input tax credit availed by
them. Therefore, we are of the view that the demand raised on the
Tax payer dated 20.02.2023 is not sustainable.
¢. D.Y. Beathel Enterprises Vs State Tax officer (Data Cell), (Investigation
Wing), Tirunelveli 2021(3) TMI 1020-Madras High Court wherein it was held
that
“12. Therefore, if the tax had not reached the kitty of the Government, then the
liability may have to be eventually borne by one party, either the seller or the
buyer. In the case on hand, the respondent does not appear to have taken any
recovery action against the seller / Charles and his wife Shanthi, on the
present transactions.
13. The learned counsel for the petitioners draws my attention to the SCN,
duted 27.10.2020, finalising the assessment of the seller by excluding the
subject transactions alone. I am unable to appreciate the approach of the
authorities. When it has come out that the seller has collected tax Jfrom the
purchasing dealers, the omission on the part of the seller to remit the taxin
question must have been viewed very seriously and strict action ought to have
been initiated against him.
14, That apart in the enquiry.in question,.the.Charles.and. his -Wife ought.to
have been examined. They should have been confronted.

. The Appellant submits that the fact of payment or otherwise of the tax by the
supplier is neither known to us nor is verifiable by us. Thereby it can be said that
such a condition is impossible to perform and it is a known principle that the law
does not compel a person to do something which he cannot possibly perform as
the legal maxim goes: lex non-cogit ad impossibilia, as was held in the case of:

a. Indian Seamless Steel & Alloys Ltd Vs UOIL 2003 (15 6) ELT 945 (Bom.)
b. Hico Enterprises Vs CC, 2005 (189) ELT 135 (T-LB). Affirmed by SC in
2008 (228) ELT 161 (SC)

Thereby it can be said that the condition, which is not possible to satisfy, need not

be satisfied and shall be considered as deemed satisfied.
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40, The Appellant submits that Section 76 of CGST Act, 2017 provides the recovery

41.

42.

mechanism to recover the tax collected hy the supplier but not paid to the
government. Further, Sections 73 and 74 also provide the recovery mechanism to
recover the GST collected by way of the issue of order. In this regard, we submit
that the revenue department cannot straight away deny the ITC to the recipient

of goods or services without exercising the above-referred powers.

The Appellant further submits that without impleading the supplier the
department cannot deny ITC to the recipient. Further, Scction 16(2) of CGST Act,
2017 states that if the tax is not remitted by the supplier the credit can he denied
and to ascertain the same, the department should implead the supplier first. In
the instant case, no such act is initiated by the department against the supplier

instead proposed to deny the ITC to the recipient which is not correct.

The Appellant further submits that for the default of the supplier, the recipient
shall not be penalized therefore the impugned order shall be set aside. In this
regard, reliance is placed on On following case laws:
¢+ Quest Merchandising India Pvt Ltd Vs Government of NCT of Delhi and
others 2017-TIO1-2251-HC-DEL-VAT wherein it was held that “54. The
result of such reading down would be that the Department is precluded from
invoking Section 9 {2) (g) of the DVAT to deny ITC to a purchasing dealer who
has bona fide entered into a purchase transaction with a registered selling
dealer who has issued a tax invoice reflecting the TIN number. In the event
that the selling dealer has failed to deposit the tax collected by him from the
purchasing dealer, the remedy for the Department would be to proceed

against the defaulting selling dealer to recover such tax and not deny the
purchasing dealer the ITC.” ~

« Hon’ble Karnataka High Court in a writ petition filed by M/s ONXY
Designs Versus The Assistant Commissioner of Commercial Tax
Bangalore 2019(6) TMI 941 relating to Karnataka VAT has held that “It is
clear that the benefit of input tax cannot be deprived to the purchaser dealer
if the purchaser dealer satisfactorily demonstrates that while purchasing
goods, he has paid the amount of tax to the selling dealer. If the selling dealer
has not deposited the amount in full or a part thereof, it would be for the

revenue to proceed against the selling dealer”

~
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43. The Appellant submits that under the earlier VAT laws, there were provisions

similar to Section 16(2} ibid which have been held by the Courts as
unceonstitutional. Some of them are ac followe:

a. Arise India Limited vs. Commissioner of Trade and Taxes, Delhi - 2018-
TIOL-11-SC-VAT was rendered favourable to the assessee. This decision
was rendered in the context of section 9(2) (g) of the Delhi Value Added Tax
Act, 2004 which is a similar provision wherein the credit availment of the

recipient is dependent on the action taken by the supplier.

b. M/s Tarapore and Company Jamshedpur v. the State of Jharkhand -
2020-TIOL-93-HC-JHARKHAND-VAT This decision was rendered in the
context of section 18 (8)(xvii) of Jharkhand Value Added Tax Act, 2005

similar to the above provision.

The decisions in the above cases would be equally applicable to the present context
of Section 16(2) ibid.

44, Krom the above-referred decisions, it is clear that the denial of I'1'C to the recipient

for the default of the supplier is not correct. Thereby, the audit observation to this

extent needs to be dropped.

In Re: No Input Tax Credit reversal to be made under Rule-42/43.

45. The Appellant submits that the impugned order has stated that the Appellant has

46.

declared an amount of Rs. 55,74,251/- as exempted and Nil rated turnover, not
reversed any ITC attributable to exempted and Nil rated turnover under Rule 42
and 43 of the CGST Act, 2017 and confirmed the order to deny ITC of Rs.
7,12,228/- (IGST Rs. 1,948/- CGST Rs. 3,55,140/- and SGST Rs. 3,55,140/-)

‘attributable to exempted and Nil turnover under Rule'42'and 43 of the CGST Act,

2017.

In this regard, the Appellant submits that the impugned order is erroneous for the
following reasons, thereby, the same needs to be dropped outrightly: -

a. Impugned order has not examined whether the turnover declared in table
3.1(c) of GSTR-3B is required to be considered for the purpose of reversal
under Rule 42 and 43 of CGST Rules, 2017

b. Impugned order has considered the entire ITC avails during the period as the
common credit whereas the reversal under Rule 42 ad 43 is required to be

made only on common ITC used for provision of both taxable and ¢

C }\‘ e
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empted

turnover.




This shows that the impugned order has been issued on an incorrect hasis and

the same needs to be dropped.

47. With respect to Exempt supplies mentioned in the impugned order as per Table
“3.1(C) Other Outward Supplies (Nil Rated, Exempted)” Rs.55,74,251/- The Appellant
submits that such exempt amount is related to sale consideration received on
account of the sale of villas after completion certificate. The Appellant submits
that the impugned order has only considered the value of the exempt supply
declared in summary GSTR-3B and not considered the nature of the amount
disclosed in GSTR-3B returns.

48. In this regard, the Appellant submits that Sale of villas is neither supply of goods
nor supply services as per Schedule III of CGST Act, 2017. Therefore, the same
shall not be considered as supply at all. Once it not a supply, then the same

cannot be treated as an exempted supply for the purpose of reversal of ITC under
Rule 42 of CGST Rules, 2017,

Land is neither Goods nor Services

49. The appellant submits that Section 16 of the CGST Act, 2017 provides the
eligibility and conditions for availing the credit whereas Section 17 of the CGST
Act, 2017 provides for the Apportionment of credits. Section 17(1), 17(2) and 17(3)
which provides for apportionment of credit is reproduced below:

17. Apportionment of credit and blocked credits: —

(1) Where the goods or services or both are used by the registered person
partly for the purpose of any business and partly for other purposes, the
amount of credit shall be restricted to so much of the input tax as is
attributable to the purposes of his business.

(2) Where the goods or services or both are used by the registered person
partly for effecting taxable supplies including zero-rated supplies under
this Act or under the Integrated Goods and Services Tax Act and partly for
effecting exempt supplies under the said Acts, the amount of credit shall
be restricted to so much of the input tax as is attributable to the said
taxable supplies including zero-rated supplies.

(3) The value of exempt supply under sub-section (2) shall be such as may
be prescribed and shall include supplies on which the recipient is liable to
pay tax on a reverse charge basis, transactions in securities, sale of land

and, subject to clause (b) of paragraph 5 of Schedule II, sale of the build ing.




Explanation— For the purposes of this sub-section, the expression value
of “exempt supply” shall not include the value of activities or transactions
specified in Schedule Il, except lhose specified in paragraph 5 of the said

Schedule;

50. First it is necessary to understand what is supply under GST and then accordingly

it is classified into taxable supply and exempt supply.

51. There is no definition of “Supply” under Section 2 of the CGST Act, 2017. However,
Section 7(1) talks about the scope of supply under GST and gives an inclusive
definition of “Supply” which is reproduced hereunder:

“(1) For the purposes of this Act, the expression "supply" includes—
a) all forms of supply of goods or services or both such as sale,
transfer, barter, exchange, license, rental, lease, or disposal made
or agreed to be made for a consideration by a person in the course

or furtherance of business;

aa) the activities or transactions, by a person, other than an individual,
to its members or constituents or vice versa, for cash, deferred

payment, or other valuable consideration.

Explanation. —For the purposes of this clause, it is hereby clarified
that notwithstanding anything contained in any other law for the
time being in force or any judgment, decree, or order of any Court,
tribunal, or authority, the person and its members or constituents
shall be deemed to be two separate persons and the supply of
_ activities ortransactions inter se.shall be deemed to take place from

one such person to another;

(b) import of services for a consideration whether or not in the course or

furtherance of business; 36 and

(¢) the activities specified in Schedule I made or agreed to be made

without a consideration”

52. Further, Section 7(1A) of the CGST Act, 2017 if any transactions or activities

constitute a supply as per above mentioned inclusive definition of supply then




53.

54.

55.

56.

57.

58.

However, Section 7(2) which is a non-obstante section of 7(1) i.e., Section 7(2) has
an overriding effect on Section 7(1) specifies that the transactions or activities
specified in Schedule III shall be neither be treated as supply of goods nor as a

supply of services and the sale of land is covered under entry 5 of Schedule III.

On a conjoint reading of the above-mentioned three sections, it is clear that if
anything is to be taxed or to be kept exempted under GST then first it should cover
under the definition of supply as per section 7(1), the same should not be covered
under Schedule III, and then accordingly it shall be either considered as supply of

goods or services.

Based on the above submissions, the appellant wishes to submit that provisions
of the CGST Act and TSGST Act regarding the taxability, exemption, input tax
credit availability and reversal/blockage thereof, etc. apply only when it is supply

under GST and not covered under Schedule Iil.

Further, the appellant wants to submit that items specified in Schedule Il are not
new in indirect taxation as in earlier service tax regimes there was a similar list of
things known as the Negative List of Services where the government had
specified certain services like as there in Schedule III to keep out of the ambit of

service tax.

This list was considered as diffcrent from cxemption as the exemption is actually

a part of the levy but the government had given exemption in public interest.

Further, the definitions of exempt supply, taxable supply, and non-gst supply
cover the supply of goods or services or both only. Definitions as per section 2 are
reproduced below;
(108)- “taxable supply” means the supply of goods or services or both which is
leviable to tax under this Act.

(47)- “Exempt supply” means the supply of any goods or services or both which
attracts nil rate of tax or which may be wholly exempt from tax under section 11,
or under section 6 of the Integrated Goods and Services Tax Act, and includes

non-taxable supply.

(78)- “non-taxable” supply means a supply of goods or services or both that is not

leviable to tax under this Act or under the Integrated Goods and Services.Tax Act,

68



59. Thus, as per the above submission, the appellant wants to submit that the sale of

villas is covered under Schedule TIT which shall neither he treated as a supply of
goods nor services.Further, the Appellant submits that the same is received
towards post-OC sales which is neither supply of goods nor supply of services as

the same is covered under Entry 5 ot Schedule [l1.

60.The Appellant submits that once the occupancy certificate is received, the same

amounts to immovable property and the same goes out of the purview of Entry 5(b)
of Schedule -II (being the sale of flats/commercial area after receipt of Occupancy
Certificate). Therefore, the same shall not be considered as a supply at all. Once it
is not a supply, there is no requirement to pay any GST on the same. Hence, the

demand proposed to that extent needs to be dropped.

In Re: Penalties and interest are not payable/imposable:

61.

62.

64.

63.

In this regard, Appellant submits that when tax is not applicable, the question of
interest & also penalties does not arise. It is a natural corollary that when the
principal is not payable there can be no question of paying any interest as held by

the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88) ELT 12 {SC).

Further, Appecllant submits that the Impugned order had not discharged the
burden of proof regarding the imposition of the penalty under CGST Act, 2017. In
this regard, wishes to rely on the judgment in the case of Indian Coffee Workers’
Co-Op. Society Ltd Vs C.C.E. & S.T., Allahabad 2014 (34) S.T.R 546 (All) it was
held that “It is unjustified in absence of discussion on fundamental conditions for

the imposition of penalty under Section 78 of Finance Act, 1994”.

The Appellant submits that the Supreme Court in the case of CIT Vs Reliance
Petro Products Pvt Ltd (SC) 2010 (11) SCC (762) while examining the imposition
of penalties under Section 271(1)(c) of Income Tax Act, 1961 held that penalties

are not applicable in similar circumstances.

The Appellant submits that from the above-referred decision of the Supreme
Court, penalties cannot be imposed merely because the assessee has claimed
certain ITC which was not accepted or was not acceptable to the revenue when
the assessee has acted on the bonafide belief that the ITC is eligible. In the instant
case also, the Appellant has availed the ITC on bonafide belief that the same is
eligible which was not accepted by the department. Therefore, in these
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03,

66.

67.

68.

circumstances, the imposition of penalties is not warranted and the same needs

to be dropped.

The Appellant submits that it is pertinent to understand that the Supreme Court
in the above-referred casc has held that the penalties shall not be imposed even

though the mens rea is not applicable for the imposition of penallies.

The Appellant submits that GST being a new law, the imposition of penalties
during the initial years of implementation is not warranted. Further, the Appellant
submits that they are under bonafide belief that ITC availed by them are eligible,
thus, penalties shall not be imposed. Further, the government has been extending
the due dates & waiving the late fees for delayed filing etc., to encourage
compliance and in these circumstances, imposition of penalties for claiming ITC

on bonafide belief is not at all correct and the same needs to be dropped.

In addition to above, the Appellant submits that where an authority is vested with
discretionary powers, discretion has to be exercised by application of mind and by
recording reasons to promote fairness, transparency and equity. In this regard the
reliance is placed on the judgement of hon’ble Supreme Court in the case of Maya

Devi v. Raj Kumari Batra dated 08.09.2010 [Civil Appeal No.10249 of 2003]

. wherein it was held that “I4. It is in the light of the above pronouncements

unnecessary to say anything beyond what has been so eloquently said in support
of the need to give reasons for orders made by Courts and statutory or other
authorities exercising quasi-judicial functions. All that we may mention is that in a
system governed by the rule of law, there is nothing like absolute or unbridled power
exercisable at the whims and fancies of the repository of such power. There is
nothing like a power without any limits or constraints. That is so even when a Court
or other authority may be vested with wide discretionary power, for even discretion
has to be exercised only along well recognized and sound juristic principles with a

view to promoting faimess, inducing transparency and aiding equity.”

The Appellant submits that the Supreme Court in case of Hindustan Steel Ltd.
v. State of Orissa —1978 [AIR 1970 SC 253] while dealing with the similar facts

wherein a mandatory penalty is prescribed without the concept of mens rea held

that ““Under the Act penalty may be imposed for failure to register as a dealer:
Section 9(1) read with Section 25(1){a) of the Act. But the liability to pay penalty

does not arise merely upon proof of default in registering as a dealer. An order
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criminal proceeding, and penalty will not ordinarily be imposed unless the party
obliged either acted deliberately in defiance of law or was guilty of conduct
contumacious or dishonest, or acted in conscious disregard of its obligation. Penally
will not also be imposed merely because it is lawful to do so. Whether penalty should
be imposed for failure to perform a statutory obligation is a matter of discretion of
the authority to be exercised judicially and on a consideration of all the relevant
circumstances. Even if a minimum penalty is prescribed, the authority
competent to impose the penalty will be justified in refusing to impose
penalty, when there is a technical or venial breach of the provisions of the
Act or where the breach flows from a bona fide belief that The offender is
not liable to act in the manner prescribed by the statute. Those in charge
of the affairs of the Company in failing to register the Company as a dealer
acted in the honest and genuine belief that the Company was not a dealer.

Granting that they erred, no case for imposing penalty was made out

69. The Appellant further submits that it was held in the case of Collector of Customs
v. Unitech Exports Ltd. 1999 (108) E.L.T. 462 (Tribunal) that- “It is settled
position that penalty should not be imposed for the sake of levy. The
penalty is not a source of Revenue., The penalty can be imposed depending
upon the facte and circumstances of the case that there is a clear finding by the
authorities below that this case does not warrant the imposition of penalty. The
respondent’s Counsel has also relied upon the decision of the Supreme
Court in the case of M/s. Pratibha Processors v. Union of India reported in
1996 (88) E.L.T. 12 (S.C.) that penalty ordinarily levied for some
contumacious conduct or a deliberate violation of the provisions of the

particular statute” Hence, Penalty cannot be imposed in the absence of

deliberate defiance of law even if the statute provides for a penalty

70. The Appellant submits that the Supreme Court in case of Price Waterhouse
Coopers Pvt, Ltd Vs Commissioner of Income Tax, Kolkata S.L.P.(C) No.10700 of
2009 held as follows

“20. We are of the opinion, given the peculiar facts of this case, that the
imposition of penalty on the assessee is not justified. We are satisfied that
the assessee had committed an inadvertent and bona fide error and had
not intended to or attempted to either conceal its income or furnish

inaccurate particulars.”




In Re: Impugned order is not valid
Demand was conlivined based an asswonplions and presumplions
71. Appellant submits that the order was issued based on mere assumptions and

presumptions and without considering the intention of the law, documents on
record, the scope of activities undertaken and the incorrect basis of computation,
creating its own assumptions, presumptions. Further, they have arrived at the
conclusion in respect of excess availment of ITC without actual examination of
facts, provisions of the Finance Act, 1994. In this regard, Appellant relies on
decision of the Hon’ble Supreme Court in case Oudh Sugar Mills Limited v. UOI,
1978 (2) ELT 172 (SC) wherein it was held that “we must hold that the finding
that 11,606 maunds of sugar were not accounted for by the Appellant has been
arrived at without any tangible evidence and is based only on inferences
involving unwarranted assumptions. The finding is thus vitiated by an error of
law.”

The Hon’ble SC categorically held that such order issued with assumptions and

presumptions is not sustainable under the law. Therefore, on this count alone the

entire proceedings in the order do not sustain and require to be set aside.

72. Appellant submits that the entire order seems to have been issued with revenue
bias without appreciating the statutory provisicns, the intention of the same and
:jthe objective of the transaction/activity and nature of the business. Appellant
Asubmits that the impugned order has been issued without examining the actvities
carried out by the Appellant. In case the department had examined all these
aspects, the department would not have passed the impugned order. Appellant
submits that it is the duty of the authority to consider the facts of the case properly
before passing the order. Therefore, impugned order issued without considering

the facts of the case is not valid and the same needs to be set aside.

Order is vague and lack of details

73. Appellant submits that the impugned order has not given clear reasons as to how
the Appellant has excess claimed the input tax credit therefore, the same is lack
of details and hence, becomes invalid. In this regard, reliance is placed on

a. CCE v. Brindavan Beverages (2007) 213 ELT 487(SC) the Hon’ble Supreme
Court held that “The show cause notice is the foundation on which the
departmerit has to build up its case. If the allegations in the show cause notice
are not specific and are on the contrary vague, lack details and/or unintelligible

that is sufficient to hold that the notice was not given proper opport

iy to meet
\ ‘E}

the allegations indicated in the show cause notice.”



74.

75.

76.

b. Dayamay Enterprise Vs State of Tripura and 3 OR’s. 2021 (4) TMI 1203 -
Tripura High Court
~¢: Mahavir Traders-Vs-Union-of India (2026-(10)-TMI-257 -~ Gujaratl Higlhr-Court)
d. Teneron Limited Versus Sale Tax Officer Class II/Avato Goods and Service Tax
& Anr. (2020 (1) TMI 1165 - Delhi High Court) .
e. Nissan Motor India Private Limited, Vs the State of Andhra Pradesh, The
Assistant Commissioner’ (CT) (2021 (6) TMI 592 — Andhra Pradesh High Court].

From the invariable decisions of various High Courts, it is clear that the order
without details is not valid and the same needs to be set aside.

Appellant craves leave to alter, add to and/ or amend the aforesaid grounds.

Appellant wishes to be heard in person before passing any order in this regard.

For M/s. Vista Homes
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PRAYER

Therefore, it is prayed that
a) To set aside the impugned order to the extent aggrieved.
b) To hold that there is no excess claim of ITC,
c) To hold that there is no ineligible claim of ITC.
d) To hold that there is no reversal of ITC as per rule 42 & 43.
¢} To hold that there is no liability to pay the interest and penalty.

f) To provide any other consequential relief.,

P> o
-~ Signature

VERIFICATION

I, Soham Satish Modi, Partner Authorized Signatory of M/s. Vista Homes hereby
solemnly affirm and declare that the information given herein above is true and correct

to the best of my knowledge and belief and nothing has been concealed therefrom.
Place: Hyderabad

Date:04.10.2024
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BEFORE THE JOINT COMMISSIONER (APPEALS -1I) OF CENTRAL TAX,
HORE OFFICE, 7™ FLOOR, L.B. STADIUM, BASHEERBAGH,
HYDERABAD - 500004.

Sub: Filing of Appeal against Order-in-Original vide DIN: 20240756YO000000BC1F QIO

No.02/2024-25 (GST-Adjn) dated 01.07.2024 in the case of M/s. Vista Homes

I, Soham Satish Modi , Partner of M/s. Vista Homes, hereby authorizes and appoint H N
A & Co. LLP, Chartered Accountants, Bangalore or their partners and qualified staff who
are authorized to act as an authorized representative under the relevant provisions of the
law, to do all or any of the following acts: -

a. To act, appear and plead in the above-noted proceedings before the above
authorities or any other authaorities before whom the same may be posted or
heard and to file and take back documents.

b. To sign, file verify, and present pleadings, applications, appeals, cross-objections,
revision, restoration, withdrawal, and compromise applications, replies,
objections and affidavits etc., as may be deemed necessary or proper in the above
proceedings from time to time.

c. To Sub-delegate all or.any of the aforesaid powers to any other representative and
I/Appellant do hereby agree to ratify and confirm acts done by our above-
authorized representative or his substitute in the matter as my/our own acts as
if done by me/us for all intents and purposes.

This authorization will remain in force till it is duly revoked by mejfus
Executed this on 04.10.2024 at Hyderabad

I, the undersigned partner of M/s H N A & Co. LLP, Chartsrec Accmi«s—ﬁﬁ.

declare that the said M/s H N A & Co. LLP is a registered firm of Chartered Accountants,
and all its partners are Chartered Accountants holding certificate of practice and duly
qualified to represent in above proceedings under Section 116 of the CGST Act, 2017. 1
accept the above-said appointment on behalf of M/s H N A & Co. LLP. The firm will
represent through any one or more of its partners or Staff members who are qualified to
represent before the above authorities.

Dated: 04.10.2024

Address for service: For HNA & Co. LLP
HN A & Co. LLP ‘ Chartered Accountants
Chartered Accountants, 4

4th Floor, West Block, Anushka Pride, ) }&-;‘M’*’ i I‘/m) g
above Lawrence & Muyo, - ‘(.b‘ ' //"y

Hyderabad, Te!nngana 500034 Partner (M No. 241726)
I, Partner/employee/associate of M/s HN A & Co. LLP duly qualified to represent in above
proceedings in terms of the relevant law, also accept the above said authorization and

appointment.

S1 No. Name Qualification "~ Mem. /Roll I\T_o. __Signature '
1 Sudhir VS CA 219109
2 | Venkata Prasad P CA/LLB AP/3511/2023 | -
3 Srimannarayana S CA 261612
4 | Akash Heda CA 269711
5 P. Manikanta cA 277705
6 Asha Latha cA | 280346
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2 OF THE SUPERINIENDENT OF CEMNTRAL TAY
FATGOVALPET 1T RANOE
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BALIME SENATE, Door No.2-9-416 & 4 {7,
RAMGOPALPET, M ROAD, SECUNDERARAD - 500004
Contact: 780124513
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wlail

(9]
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AFEGYOO00CUOBOTY

DIN- 2

ORIMNCRZN-ORIGINAL No 22024 Tec?
Pussed by 8had RL Bravan Kmar, superiatendent of Cenal Tax., Ramgopalpel 1
Ruange, Secunderabad GRT Division)

1. This copy is granted frae of charge for the private use of persons to whons it is issued,
3 R e : = " iy~ - =\ . L
39 forw aafdaay ot famm & o ofReh Wit #fem Qe Tends firde

2, Uindor Seetion 17 (1} of the Ceonral Goods and Soervice Act, 2017 any person
agericved Ty this ordes oo prefor appeal within Qe months fom he dide of
commumication of sueh ordei 10 the Johit Cammissioner (Appeals], Hars Oflice, 79 floor,

LB Stadiuu Road Basheerbagh, Tivderabud-4.-

! oafd W iy uan o sxalET 2017 @ URTI07 (1) T80, 55 302% 3
ol ST 78 T oneey & v s e o), IR e, i T, ot o A v,
Gl Al Wfsun e, @, $eRini -500 004 % FHel EH AR D YR @5 dF T & g

oitiet aW @ g
¥ 3 Appeals shiall be tiled v FORM GST APL-O} preseribed under Rule (68 of Contrul

Goods and Service Tax Ryties, 2017,
dgloae] uEE WE w Pem 2017 SPanics  SasaniRemiost APL-O1
Tadiee e et

4. The grounds of appeal and form of verification as contained in Form GST APL 01 shall
be signed in the manner specified in rule 26 of Central Goods and Service Tax Rules, 2017

Sl frdniao 1 dRReE. Sl
Frm, 2017 Shomae A priT et

8. A certified copy of the decision or order appealed against shall be submiited within
seven days ol filing appeal under sub rule 1 of 108 of Central Goods and Service Tax Rules,
2017 :

it i BEIER ferm, 2017 F108 HIUFEH
Faeaandic -lﬂﬂﬂaﬁnmﬁtﬁ&?%m‘siﬁmiﬁnmﬁfﬂmﬁwmﬂwﬂl

6. As per Scetion 107(6) of CGST Act, 2017, no appeal shall be filed under Scetinn 107(1)
of CGET Act, 2017 unless the appellant has paid--

{a) in full, sucl part of the amount of rax, interest, fine, fee and penalty arising from the
impugned ovder, as 15 admitted by him; and

(b) a sum equal 1o ten per cent of the remaining amount of tax in dispute arising from the
said orcer, iz relation to which the appeal has been Gled.
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¢ FY 20710 20 tnaespect of MR
FHAAQIV2UGRP: Jusuanes of
ST Act, 2017 1ce

Uyrdor-To- ()umlmi nder section 73 of CG

sakas
Y78, VISTA THOMES, 2ND FLOOR, 5-4-187/3 AND &4, GOHAM MANSGION, MG
ROAD, SECUNDERABAD, Rangereddy, Telangana, 500002 having GSTIN No

BBAAGEVIOGRDIZ.8 here in-after relorred as “Tas Payer” or “asscsscee”) are engaged in
CONSTRUCTION OF RES, COMPLEX WORKS CONTRACT SERVICES eite, having HSN

00410334, 0440410 fling ander GST Toxtdl of ndia

2. On osorutiny of the returns filed by M/ 8. VISTA HOMES for the Y 2019- 20, certam

discrepancics were noticed. The intimauon of the same was alven to the wax payer by
issuance of FORM GST-ASMT-10 with Relvrence No ZM3605230520620 dated 25.02,2024

and issuaince of DRC-OIA wvide DIN 20240356YCOC0000FHER dated.25.03,2024. The

details of the discrepancies arve as {oliows: -

2.1: Bxcess availment of ITC in GSTR-3B on comparison with credit available in
GSTR-2A for FY 2019 20,

2.1.1 On comparison of the Inpul Tax Credit availed in GSTR-3B and the ITC available is
GSTR-2A for the peried FY 2019-20. it was noticed that there was cxeess availment of 1TC
of R$.2,35,488 /- (I(1ST: Rs.17,008/- CGST: Rs. 1.09,240 /- & SGS3T: Rs. 1,09,240 /). The said
excess availment of 1TC was irregular in terins of sub-section (2)c) of Section 16 of the
CGST Act, 2017, as the taxpayer has fwled to ensuye that the tax charged in respect of
iheir inpul supplies has duly been credited ro the Government by their suppliers, The
details of excess availment of ITC are furnished hereunder: -

o (Adpount in Rs.)

Excess availment of ITC as per the companson between credif available in GTR-2A and
— credit availed in GSTR-3B for the FY 2019-20

" ITC availed per GSTR- ITC availed per GSTR-2A

Excess availed ITC

17008 | 109240 109240

24 48159 | 6913827 6013827 | 3115 | 6804587 6804587

FyY 3B for FY 2019-20 for FY 20 19-20
IGST | CGST SGST IGST CGST SGST 1GST | CGST SGST
- . ! i BE— ===
2019~

2.1.2 In view of the above, it is fonad rhat the taxpayer has availed excess TC

W 2.35.488/- (1GST: Ry 17,008/ - CGST: Rs. 1,09,240 /- & SGST Rs. 1,009,240 /- in the FY

Papn 2 of 17



i) Section 16 of

“Buery regisiered pevson shall, subject w0 such condilions and restriclions as may be ‘
preseribed and, in the mmanner, specified in seciion 49, be entitled 1o take credit of input

tax charged on wiy supply of gooeds or seruices or both to him which are used or

intended to De uscd in the couise ot furtherance of his business and the seid amount
shall be credited o the slectrondc credit ledger of such person

T f2) Nolwithistaadding anything cortrdned in Lhs section, 1o registered person shall be
entitled to the credit of any input tax in respect of any supply of goods or services or bot
io him uniess, —

faj he is in possession of a tax invoice or debil nole issued by a supplier registered |

under this Act, or such cther tax paying documents as may be preseribed;
{b) he has received the goods or services or bath.

[Explarnation. — For the purposes of this clause, it shall be deemed that the registered

person has recaivad the gocds o, s the case may be, services— ’

feyatrbieet ta the privigons o sachem 4t the troe sharged iy riapect of stich supply ‘
has baen actually paid to the Government, either in cash or through utilisation of inpui

tax credit admissible in respect of the said supply, and

{al he has fumished the relurn under seclion 39;*

if) Section 41 of CGST Act, 2017 -

Claim of input tax credit and provisional acceptance thereof

{1) Every registered person shall, sttbject t¢ such conditions and restrictions as may
be prescribed, be entitled to avail the credit of eligible input tax, as self-assessed, in his
retwrn and such amount shall be credited to his electronic credit ledger. |

raspuct of such supplies of guods or sarvices or both, the 1ax payable whereon has not
been paid by the supplier, shall be reversed along with applicable interest, by the said

person. in such manner s may be prescribecl:
ilij  Rule-36 of CGST Rules,2017: -

“1) the input tax credit shall be availed by a registered person, including the
Input Service Distributor, on the basis of any of the following documents, namely; -

{a) aninvoice issued by the supplier of goods or services or both in accordance with
the prouisions of section 31;

(b} an tnvelce issued in accordance with the provisions of clause (f) of sub-
sectlon (3] of section 31, subject ta the payment of tax;

Page 3 of 17
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Arushed o FORM GSTK 2 by such person.”
Othey Legal Provisions

i} Sceedon 73(1} of OGST Act, 2017

n terms of suty-se

w i) of Section 73, Where it appears to the proper officer thal

winy tax has net been peid o short paid or erroneousty refimded, or where vl iux credil

Fus baen wronyl 2 than the veason of fraud or any

youstiliaed fon oy reasen, ot

wHifd missiiement o supprossion of facts o evnde tax, he shall serve notice on the person
chargeable with tax which hus not been so paid ar which has been sv shorl paid or to whoimn

the icfund has arrencousiy been made, or who has wroagly availed or ublsed input tax

oredit, requiring him te shuw cause as to wiy he showld not pay the amount specified v the

notice aloneg wilh interest payable thereon under section 30 and a penalty leviable under the
proevisions ol this Act or the niles made thereunder,

).  Scction 50 of CGST Act 2017: -

(1) Every persoi who is liable o pay tax i aceordance with the provisions of thas Act
o the rules made thereunder, but fails to poy the iax or any parl thereof to the Governmen!
witiur the perod presothed, shall for the perioed for which the tax or any part thereof remdaing
unpaid, pay, on s men, interest at such rate, not exceeding eighteen per cenl., as may be
notified by the Government on the recommendations of the Council

[Frovided tha! the interest on lax payable in respect of suppiies made during a tax
neriod and declared in the retum for the said period jurnished afler the due date in
uccordance with the provisions of scetion 39, excepl where such return is furnished afier
commencemen! of ary proceedings linder section 73 or section 79 in respect of the said
period, shall be levied on that portion of the tax that is paid by debiti;}g the clectronic cash
ledger.|

(2) The interest under sub-section (1) shall be caleulated, in such manner as may be
prescribed, from the day succeeding the day on which such tax was due (o be paid.

{3) A taxable person who makes an wwdue or excess claim of input tax credil under
sub.section {10} ef section 42 or unduc or excess reduction in outprd tox bhability under sub-
section (10) of section 43, shall pay interest on such undue or exeess cludn or on such undue

ur excess reduction, as the case may he, af such rate not exceeding Loenty [uur per eernt., 43

may be notifted by the Goverament on ihe recommendations of the Council.
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2.1.4. From Lhe loregoing lacts of the case and statniory provisions it appesars that

the taxpaver had failed to ensure that the tax chavged in respeat of thelr input supplies

IS

had duly been eredited to ihe Government by their suppliers as onvisaged in Sectien

oF
Qi

16(2)ic) L CGST Act, 2017 aither by way of getting the details of outward suppiics uploaded
by their supplicts in their GSTR-1 returns whichi in turm woeuld appear in the taxpayer's
auta-populuied GSTR-ZA slatement for the relevant period or by furaishing inrefulablie
cvidence to the cffect that the supplier had wny fact paid the applicable taxes to the
Government o the said fnput supplics by {urnishing the supplices” GTSR-3B returns for
the reievan! period. This had led to contravention of Section 41 of CGST Act, 2017
according o which the excess availed input lax credit on whicl tax has not béen paid by

the supplier sha!l be reversed along with applicable inferest and the laxpayer in the instant

A i o0 R N ERTR AT CREN SRRt . a5t et s bbb e e S o ' o m s 1 8 e

2.1.5, As discussed above. In terms of the provisions of Section 16(2){¢) of CGST Act,

2017 and Rule 36(1)(b] of CGST Ruies, 2017, to avail inpul tax credit against invoices being
m possession of a recipient of supply, it is also mandatory thul the tax mentioned in the
said invelee therein is paid. Thius, the 7TC avalled by a recipient js subject tu payment of
tax by the supplier in terms of the provisions of Section 32 of CGST Act, 2017 read with
Rule @l ol COST Rules, 2017,

2.1.6.In view of abuve, it appears that the taxpayer had irregularly availed cxcess [TC
{difference between GSTR-3B and 2ZA Auto populated statement) to the tune ol
Rs.2,35,488/~ (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-] for the
period FY 2019-20 contravening Section 16 and 43 of CGST Act, 2017 read with Rule 36

WP el 1

2.1.7. Since the taspayer hag wrongly availed and utilized the excess 1TC of
Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,0%,240 /-} against the
provisions of Section: 16 & 41 of CGST Act, 2017 read with Rule 36 of CGST Rules, 2017,
the same is required to be recovered from the taxpayer in terms of Section 73 of CGST Act,
2017, along with inlerest in terms of Section 50 of CGST Act, 2017. Further, it appars
they are liable for penal action in tcrims of Section 73 of CGST Act. 2017 rcad with Section
122(2}{a) of CGST Act, 2017 and SGST Act, 2017 & Section 20 of IGST Act, 2017.

2.1.8. The said observation was comnwinicated to the tax payer by issuance of FORM GST-
ASMT-10 with Reference Na. ZM360523052062D dated 23.02.2024 and issuance of DRC-
01A vide DIN. 20240356YO0Q00000TF6EB dated.25.03.2024.
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Actualdate sf

el e 01 Tilling
filiing

11-09-2015 17-08:2019

Total

GETR BB lae Thine details

Factoal divta of

! bue date of

o 48

e | VST

I ezt ree yinnddeiayeil TiEng of G81TR-1, GETR-3L and GHTR-Y lax
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VBoand SRR etins. Ve dotmls ol
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e 300

SO0

Na of tays

delaved

3 N Aclual date of
Due date o7 fldny

31-03-2021

| Aoy HN

i

| Totsl

| Total Teast
Totad tate lee
payvable|GETR-
1, GSTR-3B
and GSTR-9)
Late fee paid | 50 55

11350

galance tate fee

56860

Pavable

2.2.2, Legal provisions

Hign g |

P
ERTUERR S FNR AT 24P RN e A ¥

e

¢ bisthy

S3ERN AL

Mo of days defaved | Late fee Hability
!
55 i 13000
[ 11000
[GET
]
FAREEN
P3P 2
25|
5650

shall furnish, eloclroniealiy

pphes of goods ar

7

et oty

g oo (S




BEAtE

o i

fpw riip fi g

) ] e
30 crerl porso: ol

RN RN

I Y THITE
RGN VDRI LA F R ¢ VR

I N RrAR e TRV
[PATALFYOIIIS SIS SEA T S P AT B 9

5 or botk, inped e ereddis avondod !
wrticndars, ue stok Jorn and manner, cnd witlin suck
fime, as may be prescribed, on or before the uantieth day of the monih succeeding such
caiondar month or part thereof

T

44, Annual retwrn.— {1} Frery registersd person, other than an prl Seczice Distributor

a persan puying lex inder section 51 or seclion 52, o cusiad taxable person aid o nen
resident taxable person, shall furiish an annual retum for cvery financidl yewr

clechronicailys in such form and manner s may be presenbed on or before the thirty-first

day of December following the end of such finoncial year: |
47, Levwy of late fee — (1] Any registered person who fails o furnisic the delails of

atittiard or inward supplies reguired under soction 37 or section 38 or relurns required ‘
urldm .>cc!mr. 39 or scr'fzr,n 4.5 by the due date shall pay a iate fee of one iumdl cd rupees

/or (}ue'ry du I’} dunﬂg whzch surh fauurp continues subject to a maximum amoun! of five ‘
thousand rupees.

I3 AR Pogrstaned DersUl ot FEs 6y st (R reiim ref i iied iedet sediom 1 B the

At ;%WHWW.WW#&]WﬂM~WMW{M&W«*M

are cordinies suhbject (o womacamum of an amoreid cadowlated @b a quorter per cent.

speh

uf his turnover in the Stutz or Union teritory

2.2 3, In view af the above, the taxpayer is linble to pay latefee in cash of Rs 171,300/

HCGBTO Re.5,630 /- & SGST: Rs 5,650/-) under scelion 47 as applicable undey the
provisions of COST Aol 2017 vead'wilh Section T Section 39 and Seclipn A9 ol COST Ay

2017 and SGST Act, 2017,

2.2.4. The saild observation was comumunicated to The tax paver by issuance of FORM GST-
ASMT-10 with Reference No. ZM360523052062D daied 23.02.2024 and issuance of DRC-
014 vide DIN. 20240356 YOC000000F6EB dated.25.03.:22024,

filed their GSTR-3B returns for the t‘elovant tax period

2.3.1 On comparison of the Input Tax Credit available in GSTR-2A for the period FY 2019-
20, it was noticed that the taxpayer reccived ITC to the tune of Rs.8,640/- (CGST: Rs,
4.320/- & SGST: Rs, 4,320/-} from the below mentioned suppliers who have not filed their
GSTR-3E returus for the relevant tax periods and the same ITC was availed by the taxpayer
in their GSTR-3B returns. The said excess availment of ITC was irregular in ierms of sub-
section (2)(c) of Section 16 of the CGST Act, 2017, as the taxpayer has failed to ensure that
the tax charged in respect of their input supplies has duly been eredited to thie Government

by their suppliers. The details of such suppliers are furnished hereunder: -

Page 7 of 17
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|
| value
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2.3.2. 10 vicw of

R640]  (COST: Rs,

abeve it ds found £

&OSGuT:

inadmissible ex per Scetion 16 and 41 of CG8T Agt, 2007

2.3.3. From the foregoing facts of the case and statitory provisious it appeais tht
the taxpaver had fafled 1o ensiue that the tax charged o respect of their input supplies

had duly besn creditad fo the Goverament by their suppliers by way of fding GSTR 35
retaras as envisaged in Section 1627k of COSBT Act, 2017 This had led ro contravention

of Sectinn 41 ol CGST Act 2017 aveording 1o which the irregulariv availed input tax orelit
i

on which tax has not been paid by the supplicn shall be reversed ng with apnboahbe

interest and the taxpayer in e instant case has miserably fall s o 80

2.34. As disoussed above, i torms of the provisiens of Section 16(21(c) of CGST Act,

2017 and Rule 36{1){b} of COST Rudes, 2017, to avail thput tax credit against invoices being
in possession of & recipient of oupply. it is also mandatory to be the rax te,, GST invoiaed
therein 1s paid Thusg, (he 1T avaded by a recipient is subject o paymoent of 1ax by the
suppliss in terms of the provisions of Section 39 of COST Act, 2017 read with Rule 61 of
CGST Rules, 2017.

2.3.5. in view of above, it appears that the taxpayver had hrvegularly availed ineligible 1TC
received from the suppliers who have not fited thelr GSTR-3B returns for the relevant tax
periods to the tune Rs.8.640/ ([CGST: Rs. 4,320/ & SGST: Rs 4.320/-) for the pariod
from April, 2019 to March, 2020 contravening Section 16 and 41 of CGST Act, 2017

2.3.6 The said shservation was communicaied to the {ax paver by issuance of
FORM GST-ASMT-10 with Reference No. ZM360523052062D dated 23.02.2024 and
ssuance of DRC-C1A vide DIN. 20240356YO0000C0F6ER dated,25.03.2024,

2.3.7. Since the taxpayer has ivregularly availed and utilized the ITC of Rs.8,640/-
{CGST: Rs. 4,320/~ & SGST: Rs. 4,320/-) against the provisions of Section 16 of CGST
Act, 2017, the same is requited to be recavered from the taxpayer in terms of Section 73 of
CGST Act, 2017, along with interesi in terms of Scetion 50 of CGST Act, 2017 Further, it
nppears they are Hable for penal action i terms of Section 73 of CGST Act, 2017 read with
Section 122!2)a) of COST Act, 2017 and SGST Act, 2017,

Pupge B ¢f 17
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24, Huovaeversat of §0C o necord

2017 fo. B

(=

Taxable Value as pes Table 3.1 () af GSTR-3R | 5574251 |

2 Taxable Value as per Table 3. 1{Total) of GSTR-313 1091034819

AJTC as per Tabie 4A ol GETR 313 or 6A of GSTR-9 13952425

7122267413
Re.7,12,226/- {[GST:
Rs.1,948/-, CGST:
Rs.3,55,140 /- & SOST:
Rs. 3.55,140/-]

4 Amouni {@ be reversed [{1/72)*3:

Liability

%.4.2 In view of the above, it appears that the taxpayer is liable to reverse the 1TC of

Re.7,12.228/- (1GST: Rs.1,948/-. CGST: Re.3,55,140 /- & SGST: Rs. 3,55,140/-) for the
¥ 2019-20 as per Scction 17(2) of CGST Act 201_7;7r::m1 with Rule 42 and Rule 43 of COST
" Rules, 2017 and SGST Act, 2017 read with Section 20 of IGST Act, 2017,

S 3 Legal pravigiang

iseelion LY - Apporii

2) Where the goods or services or both are used by the registered person purtly jn

i 4 4 ! 4
¢lfucting tuxable supplies including zero rated supplics under this Act or under the ntegrated
Goods and Services Tax Act and partly for effecting exempl supplies under the said Acts, the

amount of credit shall be restricted to $o much of the inpul tax us is attributable to the said

taxable supplics including zero-rated supplies.

i) Rude 42, Menper of detenpination of input tax eredit in respect of inputs or inpul

serviees and reversal theveof.-
(1) The input tax credit in respect of inputs or input services, which attract the
provisions of sub-section {1) or sub-section (2) of section i7, being partly used for the purposes

of business and partly for othar purposes, or purtly used for effecting taxable supplies

the purpnses of businass or for ¢ffecting taxable supplies in the following manner. namely, -

{a} the total input tax invelved on inputs and input services in d tax period, be denoted

{b) the amount of input tax, out of _T', attributable o inputs and input services intended
to be used exclusively for the purposes other than business, be denoted as _T1

{c) the amount of input tax, out of T, attributable to inputs and input services intended
to be used exclusively for effecting exempt supplies, be denoted as _T2%

(d} the anount of input tux, out of _T, in respect of inputs and inpul services on which
credit is not quailable under sub-section {5} of section [ 7, be denoted as _T3

fe] the amount ofinpul tax credil credited to the electronic credit ledger of registered

e

person, be denofed as _Ci' and calculated as
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Qe e focked

w THL T T and T4 ned and declored byt

at 1he ORM GSTie 2fan

SO

1 FORM (78

celind contmo eradil Be ddencled s C27and caladided us

Ny L 5.
Q2 =01 ™

i the onorenl of input fox credit wiiributoable towarids exenpn supplivs

sacile vadus of axempt supplies during the icue pertod, aad

i of rsicred pe

son duwring the v port

o3
[

Provided thaet in case (af supply

X

WSchediie Haf the Act, the value of _E/ ¥ for «tux period shall be calculaied for each project

2

ng vabue nf B and Fas under:

Ee= aggregate carpet area of the apariments, consiruchon of which is exempt from rax

plus aygregate carpel aren of the aportiments, construction of which is not exempt from Laa

hut e identified by the promater to be sold after issue of completion certificate or first

oocrprtion, whichi & eqriier;
Fe gqagreaate carpet area of the apartmenls in ihe project;

wte or first

Explanation 1 n the tax period (v which the issuance of completion certifi

necupation of the pnoject takes place, value of € shall also indude aggregate carpet arvea of

the apartments, which have not been booked till the date of issuance of compliction certificate
or first vecupalion of the project, whichever is earfier]

Explanaiion 2: Carpet area of apariments, tax on construction of which is paid or
payable at the rates specified ﬁ)r items {4, ficy, [ib), fic} or fid), against seria! »umber 3 of the
Table in the notification No. 11720717-Central Tax (Rate), pubfished in the Cuzette of India,
Sxtraordinary, Part 1l Sectioin 3, Sub section (ij dated 28th June, 2017 wvide GSR number

GOOME) dated 28th June, 2017, as amended, shall be taken into accoum for caladation of

value of _E'in view of Explenation (iv} in paragiraph 4 of the notification No, 117201 7-Ceniral
Tux {Rate), published in the Gazelle of Indiu, Extraordinary, Part 11, Section 3, Sub-section i)
daied 28ih June, 2017 vide GSR number GR0(E) dated 28tk June, 2017, as amended.]

Provided furiher{77 that where the registered person does not have any urmover
during e said iax period or the aforesaid viformation s not guailabic, the value of B/ F

shall be calaulated by taking valnes of _E and _F* of the last lux pertod for which the detail

10 af 17

riices covered Dy clawse (b of paragraph 5 of

'ig



CPor the crrposes o flas olanss 08 e

e, il v seliefs in P IYNIT] T sip s dichia s ie e
poxhcll ervelude he qonotil GF <ty il o e

oenth Seftadilc to the e

i) the amont of crechit attributabiz toonon husiness purposas {f commaon 1pts on

Hiy for business and portly for non business purposes, be dencted

47

tnpul services we wsed p
as D, and shail be equal i five per ceat. of C2; and
ki the remainder of the common credit shall be the elgible iput fux eredit tdiributed

to the prurposes of business and for offvsting supplies other thun exempled supplics bul

maluding zero rated supplies and shafibe denoied s _C3', 1here,-

(3= C2 ID11D2);

{1} the amaouwst _(,‘3 _DIfand _D2' shall be computed separately for inpui tux credit
of central tax, State tax, Union territory tax and integrated tax and declared in FORM GSTR.
3B oy through FORM GST DRC.03;}

{m] the amount equrl to aggregale of . D1* and _D2’ shall be [reversed by the registered
pr'r\son in FORM GSTR-3Bor through FORM GST DRC-03

Provided (hat where the amotint of mpui tax relating to inpuls of input services used
partly for the purpeses other than business and partly for effecting exempt supplies has been
pitenitisiviel el sayreeosmel ot the eaicebranl- g dhe reaistercd pergon the samie shalf (i

PPN VR 1) T AP Ty e e S (e TR B L TR A B BT R B S T T AR T T

input services shali be included in T4

2.4.4. In view of the above, it appears thal the taxpayer did not foliow the procedure
prescribed Section 17{2} of CGST Act, 2017 read with Rule 42 of CGBT Rules, 2017,
Therelore, it appears that the taxpayer is hable to veverse the ITC of Rs 7,12.228/- (IGST:
Rs.1,048/-. CGST: Re.3,55.140 /- & SGST. Rs. 3,55,140/-) along with applicable interest
Onder Sestibn S0ArCOsT Aot 2017 ahd petialty underSection 122(2)(a) vead with Seetitiny
73 of CGST Act, 2017 & SGST Act, 2017 read with Sectiont 20 of IGST Act, 2017.

2.4.5. The said abservation was communicated te the tax payer by issuance of FORM CGST-
ASMT-10 with Refesence No. ZM360523052062D dated 23.02.2024 and issuance of DRC-
01A vide DIN. 20240356YQ000000F6EB dated.25.03.2024.

Telangana State; an Actwas inoperation in fespect of Jurisdivtion of Telpngamarstate: TIis

Act is tiled as “The Telangana Goods and Services Act. 2017 {for short here in after
referred to as “the TGST Act. 2017”) and it contains the provisions exactly similar to the
CGST Act, 2017 as referred above. Since, it is only repetition; the provisions of the TGST

Act, 2017 are not repraduced in this notice,

3.1. Further, as per Section 6(1} of the TSGST Act, 2017, the Officers appoiunted under
CGST Acl; 2017 are authorized to be proper officers for the purposes of the said Act,

3.2, For the administration and collection of the Integrated Goods and Services Tax
(IGST), an Act was in operation which is titled as “The Integrated Goods and Services tax

Act,2017" (for short here in after referred to as “the 1GST Act, 20177} As poy the provisinns

Page 11 of 17
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s Ehe dosnd Aer, JOET b porn

ey, Loy g

ensre it SCrg L Braniny

By i el

TS A TS

increspoct of ey

convery, ponaly d other demands telaled o JGST, the provisiors of CORT Act, 2017 will

pu apphicailc

dated

In wiew of the foregoing, ow  Cause ice N OF /A

P04 2004 has been issued o M/S VISTA HOMES, 2HD FLOOR, 5-4-187/2 AND 4,

SCHAR MANSION, MG ROAD, SE(’TUND%‘:RABAD, Rangareddy, Telangana, 5000032 having
GBTIN No. 36AAGFV2068P1ZJ by the Superinendent of Central 7

ax, Ramgopalpet-lil
Range, Secunderahad G Division, Sccunderabad GST Commissionerate, Salike Seanale,
D No 2-4-4164417. Ramgopalpel, MG Road, Sectnderbad - 500003 thereinafter referred

as the Adjudicating Autherity], as to why:

] an ameounl Rs.2.35,488/- ([GST: Rs.17,008/- CO8T: Rs, 1,098,240 /- & SGST. Rs.
1,09,240 /-1 for rregular acalimnent of inpud tax credit in GSTR-3R on comparison with ITC

e in GSTR-2A lor the PY 2071920 as discussed in Para 2 1, should not be demanded

ftom them under the provisions of sub section (1} of Section 73 of the CGAT Act, 2017 andd

SGST Act 2037 read with Section 20 of JGST Acgt, 2017,

{i) an amount of Rs, 11,300/ (CGST: Rs.5,650 /- & SGST: Rs.5,680/-1 for late fee on
delaved filing of GSTR-1, GSTR-3B and GSTR-9 relums during FY 2010-20 as discussed
in para 2.2, should not be demanded from them under the Section of 47 of CGST Act,

2017 /8G8T Act, 2017,

(i)  an amount Rs.8,640/- (CGST: Rs. 4,320/- & SGST: Rs. 4,320/-) for irregular
availment of input tax credit in GSTR-3B on comparison with ITC available in GSTR-2A for
the FY 2019-20 as discussed in Para 2.3, should not be demanded from them under the

provisions of Section 73 of the CGST Act, 2017 and SGST Act, 2017,

{ivi,  an amount Rs,7,12,228/- {IGST: Rs.1,948/-, CGST: Rs.3,55,140 /- & SGST: Rs.
3,5%,140/-j for non-reversal of ITC for the FY 2019-20 as discussed in Para 2.4, should nat
he demanded [rom them under the provisions of Scction 73 of the CGST Act, 2017 & SGST

Act, 2017 read with Section 20 of TGST Act, 2017;

(v) Interest should not he demanded on the demand amounl mendoned at SL.No.(i}, (1U)
& (iv) under Section 30 of the CGST Act, 2017 / SGST Act, 2017 read with Section 20 of
IGST Act, 2017,

{vi) Penalty should nol he imposed on the demand amount mentioned at $1.No. (i), (i) &
(iv) in terms of provisions of Section 73 of CGST Act, 2017 and SGST Act, 2017 read with
Seotion 122(2){a) of CGST Act, 2017 and Section 20 of IGST Act, 2017.
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SIRIR

atice Ul date, The taspayer s

reply submission bul the reply has not been

subnutied yet,

6, Discussions and Fladings:
6.1 | hove gone through the Show Caunse Notice dated 04.04.2024, [acts & records
of the case. In the absence of any reply to the Show Cause Notice by the Tax Payer
and as they have not responded to the personal hearlng intimaiions/letters, the
case is taken up for ex-parte decision on the basis of facts/information available on

record and on its merils.

& Now the issues are discussed in delail as Kereunder:

71 Issue 10 Bxcess avnilnient of ITC iy GETR-3B on comparison with coedit availible

7.1.1 On comparison of the Input Tax Credit availed in GSTR-38 and the ITC available in
GSTR-2A for the period FY 2019-20, it was noticed that there was excess availment of ITC
of Re.2,35.488/~ ([GST: Rs 17,608/ CGSTi Re. 1,098,240 /- & SG8T: Re. 1,09,240 /) The

details of excess availment of 1TC are furnished hereunder: -

(il i Bs g

credit availed in GSTR-_SB for the FY 2019-20

Excess availment of ITC as per the comparison between credit svailable in GTR-2A and

ITC availed per GSTR- ITC availed per GSTR-2A
py | BBforFY201920 | ~  for FY 201920 Excess availed [TC
IGST | CGST SGST IGST CGST SGST IGST | CGST SGST
ST S .
7.1.2 In view of the ahave, it is found that the taxpayer has availed excess ITC of

Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,089,240 /-] in the FY
2019-20 which is not available in GSTR-2A returns which is inadmissible as per Scction

16 and 41 of CGST Act, 2017,

7.1.3, Since the taxpayer has wrongly availed and utilized the excess ITC of

Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST; Rs. 1,09,240 /-] against the
provisions of Section 16 & 41 of CGST Act, 2017 read with Rule 36 of CGST Rules, 2017,
the same is required Lo be recovered from the taxpayer in terms of Section 73 of CGST Acl,

2017, along with interest in terms of Scection 50 of CGST Act, 2617, Further, it appears

Page 13 of 17
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o deluyed Bl wf

CSTR-2 etrung, ThHe d¢

and non-peyment of G fee are given balow:

G- dare G 1 Jintails
| Artual fate of | Mo of daysy )
) \ate fee lability
Etag | delayed
CAug 1Y 17.09:20119 i B
Toted 300 |
| | i
153 Gt Aling devatls

- Actial date s No af days

i Late fee lalility
defayed i
|

50 '

50

sep-14 1

ierre ol
28 tag thing aeliis

T

| ) | Actual date of N .
Type of returng | Due date ol Hlling | | No of days delayed | Late fer Habilily
' | filling I

| Annual return BT _ .. _ | 7508 ..‘.l;l..d.l 1'%% L G00 !
!
H
i

Toigl i {
' o o I o A - i
f T T Total CGST 18G8T
fr———— ——— S —— - - ——— 3 . I——

Total iale ee |

|

payabie{GSTR-
1, GSTR-3B
and GSTR-9)

11350

5675

Late fee paid 50 23 | 25

i 11360 o
| Payable 5650 5650

| Balance tate fes

noof Rs 1

722, In wiew of Uhe above, the tazpayer is Hable (o pay latefes in 300/

OOET: Re5650 /- &

Nj-) under secBon 47 as applicable under the

1o 03 et Nection 44 of TGN

w} with Section 37

39



inle 7 avndicd fn 1es

et of invelocs tasuad by the sug

have not {iled their Q81 I-88 reiuras for whe rejevant tax neriod.

R

7.3.1 O comparison of the Inpnd Tax Credit avasiable m €4 A for the period BY 2010

20, 0t was n

1 thal e taxpayer receivad (70 o the tune of Re 8,640 UGRT: Ra

4,330/ & St

Rse 4,320/ Liom the v nentioned supphiers who have not fled fhei

AVAY

(STR-31 returns lor the refovant tax periods and the same TC was availed by the taxpaver

in their GSTR 3B returns. The deaidls of such suppliers are urnished hereunder: -

{Amount in Ry
| S.No, GSTIN Legal Name ‘I Period Irregular ITC
l value
g 1 |l 36BDWPN0356G127 SHARADA i 2019-20 1 1440
| NARABOINA
12 36AOLPNA767L1Z6  LAXMINARAYANA |2018.20 ' 7200

| NARABOYINA | |

1

T A Since the taxpayer has iegularly availed =and utilized the-ITC of-Re.8;6407-
{CGST: Rs. 4.320/- & SGST: Rs. 4,320/-) against the provisions of Section 16 & 47 of
COST Ay 2007 - and- Bde-ati )i el - Casl Rides, 2007 lhe-saine- s vequired. ta-be

iyt At -2l

in terms of Section 50 of CGST Act, 2017. Further, it appears they arc liable for penal
action in terms of Section 73 of CGST Act, 2017 read with Section 122{2){a) of CGST Act,
2017 and SG8T Act, 2017,

7.4. Issue 4: Non reversal of ITC in accordance with provisions of Rule 42 and Rule
43 of CGST Rules, 2017 for FY 2019-20.

7.4.1 On verification of GSTR-1 and GSTR-3B returns filed by the taxpayer for FY 2019-
20, it is obscrved that the taxpayer has declared Nil rated/cxempted supplies but not
reversed ITC proportionately as per Section 17{2) of CGST Act, 2017 read with Rule 42 of
CGST Rules, 2017 as detailed below:

=_— e = == ——
2. Taxable Value as per Table 3.1{Total) of GSTR-3B 109198819
3.ITC as per Table 4A of GSTR-3B or 6A of GSTR-9 13952425
4.Amaunt to be reversed {{1/2}*3} 712226.7413
Rs.7,12,228/- (1GST:
as Rs.1.948/-, CGST:
Liability Rs.3,55,140 /- & SGST:
Rs. 3,55.140/-)

7.4.2 In view of the above, it appears that the taxpayer did not follow the procedure
prescribed in Section 17(2} of CGST Act, 2017 read with Rule 42 of CGST Rules, 2017.
Therefore, it appears that the taxpayer is liable to yeverse the ITC of Rs.7,12,228/- (1GST:
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S0 5N 2 of he foregning discussion, T pass the following order

51 F hereby confingm the demand of Rs.2,35,485/7 (1GST Rs 17,008/ - CGRT R

i;i)*}'f‘ 240/ & BGST: Re. 1,002,240 ar avaiiment of mput ws credis in

son with ITC avallable 1 GSTR 24 {ov the FY 2019 20 as

23 on comparis
diseussed in Para 7.1, uander the provisions of sub gection (1] of Section 73 of the

CGRT Ao, 2017 and SGST Act, 2017 read with Section 20 of IGST Act, 2017;

(1) 1 hereby confirm the Interest demand on the demnand arnount confirmed at
SLNo.{i], as discussed in Para 7.1 under Section 50 of the CGST Act, 2017 / TSGST
Act, 2017 read wilh Sectinn 20 of IGST Act, 2017;

iy 1 herehy impose penaity of Rs.41,848/7- (IGST: R«.20,000/-, CG3T: Rs.
10,929 7/ & 8GST Rs. 10,924 /) oo the demand amounl conliymed at SLNG. (i},
as discussed in Para 7.1 in tenus of provisions of Section 73{1) of CGST Act, 2017

1 Seclion 122(2){a) of CGST Act, 2017 and alse read with

/ TSGST Act, 2017 read w
Section 20 ol 38T Agt, 2017,

{iv) 1 hercby confinn the demand of Rs.11.300/- (CGST: Rs.5,650 /- & SGST:
Rs 5,650/ -) for late fee on delayed filing of GSTR-1, GSTR-8B and GYTR-9 retums during
FY 2019-20 as discussed in para 7.2, under the Scction of 47 of CGST Act, 2017/8GST
Act, 2017,

{v} I hercby confirm the demand of Rs.8,640/- (CGST: Rs, 4,320/- & SGST: Rs
4,320/-) for irregular availment of input tax credit in GSTR-3B on comparison with ITC
available in GSTR-2A for the FY 2019-20 as discussed in Para 7.3, under the provisions of
SL~<:1i<m 73 of the CGS‘T Act, 2017 and SGET Act, 2017,

(vi) I hereby confirm the Interest deinand on the demand amount confirmed at
Si.No.{v), as discussed in Para 7.3 under Section 50 of the CGST Act, 2017 / TSGST
Act, 2017 read with Section 20 of IGST Act, 2017;

{vitt I hereby impose penally of Rs.20,000/- {CGST: Rs. 10,000 /- & SGST: Rs.
10,000/} on the demand amount conlirmed at SLNo:(v), as discussed in Para 7.3
in terms of provisions of Section 73(1}) of CGST Act, 2017 / TSGST Act, 2017 read
with Seetien 122(2){a) of CGST Acl,2017 and also read with Section 20 ol IGST Act,
2017

(eiii) 1 hereby confirmy the demand of Re7,12,2287- (IGET: Rs.1,948/-. CGSI

Page 16 o 17
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intorest donmuand on the demand amevnt confmsnoed af

o Fava P ounder Sesuon 30 of the GG Acy, 2007 7
with Section 20 of IGST Ant, 2017,
(x] I nercby impose penalty of Rs.81,028/- (IGST: Rs.20,000/ , CGST: Rs.

3/ Q

35,514 /- & SGST: Rs.35,514/-) ap the demand amount confirmed at §1.No.{viii},
as discussed in Para 7.4 in terms of provisions of Section 73(1) of CGST Act, 2017
/ TSGET Act, 2017 read with Section 122{2)(a) of CGST Act, 2017 and also read with
Seciion 20 of 1G8T Act, 2017;

Bokld - €2 ]W“f p
.\l..r-v--' ;-"nl"‘ 3

Ramineni Srav}m Kumar

3ftarF/ SUPERINTENDENT

FHATAE- 11 ¥/ RAMGOPALPET-III RANGE

tSTIN: 36AAGFV20G68P17.]

Legel Name: VISTA HOMES
(Trade Name: M/S. VISTA HOMES)
2ND FL()OR,‘5-4~187/3 AND 4, SOHAM MANSION,
MG ROAD, SECUNDERABAD, Rangareddy, Telangana, 500003
W i - ‘.J’I‘ — eJ_-',‘ - t"“"" il _ . |

Copy submitted to: - [
{1) The Commissioner of Central Tax, Sccunderabad GST Commissiancrate, GST
Bhavan, Hyderabad. (By name to The Superintendent (Review))

Office copy &s Master file.
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FORM GST DRC - 07
[See rule 100(1), 100(2), 100(3) & 142(5)]

Summary of the order
Reference No: ZD360724014192N Date: 03/07/2024

To,

GSTIN/ID: 36AAGEFV2068P1ZJ

Name: VISTA HOMES

Address: 5-4-187/3 AND 4, 2ND FLOOR, SOHAM MANSION, MC ROAD, SECU “DERABAD, Rangareddy,
Telangana, 500003

1. Details of order -
(a) Order no: 02/2024-25
(b) Order date: 01/07/2024
(c) Financial year: 2019-2020
(d) Tax period: Apr 2019 - Mar 2020 - y

3. Description of goods / services -

Sr. No. TISN Description

4. Section of GST Act under which demand is created: 73

5. Details of demand
(Amount in Rs.)

Sr Tax |Turnover| Place of Act |Tax/Cess| Interest | Penalt Fee Others | Total
] : 0 0 0|
2. 0 |7 0.00|Telangana CGST | 468,700. 0.00| 56,438.0| 5.650.00 0.00| 530.788.
00 0 00
3. 0 0.00|Telangana SGST | 468,700. 0.00| 56,438.0| 5,650.00 0.00| 530,788.
00 0 00
Signature:
Name: SRAVAN KUMAR
RAMINENI

Designation: Superintendent

1M



Copy to- --

RAMGOPALPET-I
Jurisdiction: M.G.ROAD -
S.D.ROAD:Begumpet:Telangana
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Urdar-in=Oaginal NoL/2024-25 dated D107 2024

MNATION
ATAX
WAl P AR ECET

OFFICE OF THE SUPERINTENDENT OF CENTRAL TAX
RAMGOPALPET-III RANGE

»gale Woe, e :2-4-416& 417 TAMATAGE, €. s, A5
Rrzerse suovos
‘SALIKE SENATE’, Door No.2-4-416 & 417,
RAMGOPALPET, MG ROAD, SECUNDERABAD - 500003
HArg3agov.in Contact: 7901243138
24 COGS T RANGE-RCPET- DIV SNBU-COMMRTE-SECUNDERABAL
A T@Date: 01.07.203-2F =55 =5

Mail: cgst.r
CoNo GEXCUM/SGR/ 1200,

DIN- 20240756 Y0OU0000UBCLE

ORDER-IN-ORIGINAL No. 02/2024-25 (GIT-Adin)
(Passcd by Shri R Sravan Kmar, Supevintendent of Central Tax, Raingopalpet-11t
Range, Secunderabad GST Division)

PREAMBLE
g This copy is gre anted free of charge for the private use of persons to whom it is issued.
= = == == e s — e ——— e

ﬁmmﬁaﬁwﬂmﬂm% wwmmmmm

LL.B. Stadium Ro']d Bash((rbuvh H\’d(ld')dtl 4.

wrgft safa o lluawg ueH Jar wealtfm, 2017 # arno7 (1) Fded, eF Ry d
<l I R ST 2 o ST I (e, T e, W e, o e
uer < wiyen e, afivam, RaTEIG -500 004 & U5y 9 ARW & T B A A8 F S
ST o Y THAR.

3. Appeals shall be filed in FORM GST APL-01 prescribed under Rule 108 of Central
Goods and Service Tax Rules, 2017.

Fdlgaw] uas da @Y g, 2017 FREmios  FagdmuiRawidasT  ApL-ot
RRENH G URE A i

4. The grounds ol appeal and form of verification as contained in Form GST APL 01 shail

oy, 2017 FFrames

5. A certificd copy of the decision or order appealed against shall be submilted within
seven days of filing appcal under sub rule 1 of 108 of Central Goods and Serviee Tax Rules,
2017.

EZAREES| LG HarHy v, 2017 H108 B el
ERERE RN RS CRIRIERIE R GRS LA Gl e B s G 1 e s e

6. As per Section 107(6) of CGST Act, 2017, no appeal shall be filed under Section 107(1)
of CGST Act, 2017 unless the appellant has paid—

{a) in full, such part of the amount of tax, interest, {ine, fee and penalty arising from the
impugned order, as is admitted by him; and

(b) a sum equal to ten per cent of the remaining amount of tax in dispule arising from the
sald order, in relation to which the appeal has been filed

Page 1 cf 17
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Order-in-Original No.02/2024-25 dated 01.07.2024

walvat] UaH G Ut T, 2017 @URT 1o (o) BOFMR, HUC@aihetdty TaT
o sifefmm, 201 71T 10 ; I EREAES IS H ARG T Ea e

digdmlasras aRyIarHgbhaIg: -

M USRI, SIS, AT, oo ST e e
iE ey RIEBRBTTTE, qu

AL RS TER e R e Tm g R g iE, Sesddytandtagaeeirie )

viw R

Sub:  GST - Scrutiny of GST Returns for FY 2019-20 in respect of M/S.
VISTA HOMES bearing GSTIN No. 36AAGFV2068P17ZJ - Issuance of
Order-In-Original under section 73 of CGST Act, 2017- reg.

F—

M/S. VISTA HOMES, 2ND FLOOR, 5-4-187/3 AND 4, SOHAM MANSION, MG
ROAD., SECUNDERABAD, Rangareddy, Telangana, 500003 having GSTIN No.
I6AAGIV2068P1Z] (here-in-after referred as “Tax Paver” or “asscssce”) are engaged in
CONSTRUCTION OF RES. COMPLEX, WORKS CONTRACT SERVICES cte., having HSN
00440334, 00440410 falling under GST Tarifl of India.

2. On scrutiny of the returns filed by M/S. VISTA HOMES for the FY 2019-20, certain
discrepancies. were noticed. The intimation of the same was given to the tax payer by
issuance of FORM GST-ASMT- 10 with Reference No ZM360523052062D dated 23.02.2024
and issuance of DRC-01A vide DIN. 20240356YO000000F6EB dated.25.03.2024, The

details of the discrepancies are as follows: -

2.1: Excess availment of ITC in GSTR-3B on comparison with credit available in
GSTR-2A for FY 2019-20.

2.1.1 On comparison of the Input Tax Credit availed in GSTR-3B and the [TC available in
GSTR-2A for the period FY 2019-20, it was noticed that there was excess availment of ITC
of Rs 2,35.488/- (IGST: Rs.17,008/ CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-). The said
excess availment of ITC was irregular in terms of sub-section (2)(¢) of Section 16 of the
CGST Act, 2017, as the tuxpayer has failed to ensure that the tax charged in respect of
their input supplies has duly been credited 1o the Government by their suppliers. The

details of excess avatlment of ITC are furnished hereunder: -

(Amount in Rs,)

Excess availment of ITC as per the comparison between credit available in GTR-2A and
credit availed in GSTR-3B for the FY 2019-20

ITC availed per GSTR- ITC availed per GSTR-2A Excess availed ITC

v 3B for FY 2019.20 for FY 2019-20
IGST |CGST | sGsT | 1Gst | caest | sasT | 16ST | casT | sasT
e 17008 | 109240 | 109240
20 38159 | 6913827 | 6913827 | 21151 | 6804587 | 6804587 ’

2.1.2 In view of the above, it is founcd rhat the taxpayer has availed excess ITC of

Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-} in the FY

Page 2 of 17
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Qrder InOoginat No 027202425 dated 91 07,2024
D019-20 whicl: is not available w GSTE 28 returns which s inadmissibie s per Seciion
T and 471 of COST Act. 2017
2.1.3 LEGAL PROVISIONS:
i) Section 16 of CGST Act 2017

cred porson shall, sidsject o such conditions and restrictions ws may e

“ibed and, 1 the manner, specified in section 49, be entiited 1o leke credil i

)
tax chared on any supply of geods or services or hoth to him which are used or

ol amonnt

intended to he wsed in the course or firtherance of s business and the

shall be credited (o the olectronic credit ledyer of such person.

Nolwithstuading aigthing conluitied i Lhis section, 1o

{a) he is in passession of « iex invoice or debit note issucd by u suppligr registered

under this Act, ar such other tax paying doauments as may be prescribed:

(Explanation. — For the purposes of this clause, it shall be deemed that the registered

coeived The (JOGIS OF, G INe Case Myl De, SETUIees

ﬂ. &

4

(¢} subject to the provisions of section 41, the lax charged in respect of such supply

has been actually paid to the Government, cither in cash or through utilisation of inp!

e credit admissiblz in respect of the said supply; and
{d) he has furmished the return under section 39"

ii) Section 41 of CGST Act, 2017: -

Claim of input tax credit and provisional acceptance thereof

(1) Every registered person shall. subject to such conditions and restrictions as may

be prescribed, be entitled to avail the credit of eligible input tax, as self-assessed, in his

mspect of such supphes of goods or services or both, the tax payable whereon has not

Lo 1

been paid by the <uppher shall be reversed alonq with ay: ‘ph(‘able interest, by the said
person in such manner as may be prescribed:

iii) Rule-36 of CGST Rules,2017: -

“1) the input tax credit shall be availed by a registered person, including the

Input Service Distributor, on the basis of any of the following documents, namely, -

() an mwoice issued by the supplicr of goods or services or both in accordance with
the provisions of section 31;
(b) an invoice issued in accordance with the provisions of clause (f) of sub-

section (3) of section 31, subject to the payment of tax;

Page 3 of 17
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Order-In-Original No.02/2024-25 dated 01.07.2024

o)« debiv note (ssued by a supplier i accardance with the provisions of sectior

A
34

i) bil of entry or any similar document prescribed under the Customs Act, 1962

or ndes made therewnder for the gsscessmend of Dilegraied lax on nports,

fe) o nput Service Distibutor involce or Input Service Distributor credii note or
any document issued by an Inpur Service Distributor in cecordance with the

provisions of sub-rule (1) of rile 54.

{2) Input tax credit shall be availed by a registered persor only if all the
applicable particulars as specified in the provisions of Chapter VI are contained in the
safd document, and the relevant information, as contained in the said document, is

Jurmished in FORM GSTR-2 by such person.”

Other Legal Provisions

i) Sectiop 73(1) of CGST Act,2017

In terms of sub-section (1) of Section 73, Where it appears to the proper officer that
any tax has not been paid or short paid or erroncously refinded, or where input tax credit
has been wrongly availed or utilised for any reason, other than the reason of fraud or any
wilful-misstatement or suppression of facts to evade tax, he shall serve notice on the person
chargeable with tax which has not beer: so paid or which has been so short paid or to whom
the refund has erroneously been made, or who has wrongly availed or utilised input tax
credit, requiring him to show cause as to why he should not pay the amount specified in the
notice along with interest paycable thereon under section 50 and a penalty leviable under the
prouvisions of this Act or the rules made thereunder

ii). Section 50 of CGST Act 2017: -

(1) Every person who is fiable to pay tax in accordance with the provisions of this Act
or the rules made thereunder, but fails (o pay the tax or any part thereof to the Government
within the period prescribed, shall for the period for which the tax or any pari thereof remains
unpaid, pay, on his own, interest at such rate, not exceeding eighteen per cent., as may be
notified by the Government on the recommendations of the Council.

[Pravided that the interest on tax payable in respect of supplies made during a tax
period and declared in the refum jor the said period furnished after the due date in
aceordance with the provisions of section 39, except where such return is furnished after
commencemend of any proceedings under section 73 or section 74 in respect of the said
period, shall be levied on that portion of the tax that is puid by debiting the electronic cash
ledger.]

(2) The interest under sub-section (1) shall be calculated, in such manner as may be
prescribed, from the day succeeding the duy on which such tax was due to be paid.

(3) A taxablie person who makes an undue or excess claim of input tax credit under
sub-section (10) of section 42 ur undue or excess reduction in outpul tax liability under sub-
section (10) of section 43, shall pay inierest on such undue or excess claim or on such undue
or excess reduction, as the case may be, at such rate not exceeding twenty four per cent,, as

may be notified by the Government on the recommendations of the Council.

Page 4 of 17
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fiff.  Section 122(2}(a) of CGST Act 2017 -

i) Any registered porson who suppiizs any goods o seroiees or both on ehich any

s hias not heen padd or shortpeid or crroneaiisly refunded, o where the hoout fax oredn

FLS e reror i g peiodd r URESCE,

fi) for coiy reasors ofher an S voconn of frand or gng willal inissiaiement o
suppression of fucis io cogde tox, shadl be fiable o a peralin of ten Whowsand mygsees or ten
prer cent of the taxcdue Jrom such person, wehicherer s pigher:

2.1.4. From the loregoing lacts of the case and statulory provisions i appears Hhai

the taxpayer had failed 1o ensure that the tax charged i respeet of their input supplics
had duly been credited to the Government by their suppliers as envisaged in Section
16{2)(c] of CGST Act. 2017 cithier by way of getting the details of outward supplies uploaded
by their suppliers in their GSTR-1 returns which in tarn would appear in ihe faxpayer's
aulo-populated GSTR-2A stalement for the relevant period or by furnishing ivrefuiable
evidence to the cffect that the supplicr had in fact paid the applicable taxes to the
Governnient on the said input supplics by furnishing the suppliers” GTSR-3B returns for
[ e therrelevantiperiod's Thisshad

" according to which the excess availed input tax credit on which tax'has not been paid by

tor contravention (of Sectioni 4= 0 fCGSTHACH 2007 = s

2.1.5. As discussed above, in terms of the provisions of Section 16(2){(¢) of CGST Act.
2017 and Rule 36(1j(h) of CGST Rules, 2017, io avail input lax credit against invoices being
in possession of a reeipient of supply, it is also mandatory that the tax mentioned my the
said invoice therein is paid. Thus, the ITC avalled by a recipient is subject to payment of
tax by the supplies in terms of the provisions of Section 39 of CGST Act, 2017 read with
Rule 61 of CGST Rules, 2017.

2.1.6. In vicew of above. it appears that the taxpayer had irregularly availed excess 1'7C

{difference between GSTR-3B and 2A Aulo populated statementj to the tune of

Rs.2,35.488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-) for the

J- 2.1.7. “Since the taxpayer has wrongly availed and utilized the excess [1C of —
Rs.2,35488/- (1GST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /-) against the
provisioris of Section 16 & 41 of CGST Act, 2017 read with Rule 36 of CGST Rules, 2017,
the same is required to be recovered [rom the laxpayer in terms of Section 73 of CGST Act,
2017, along with interest in terms of Section 30 of CGST Act, 2017. Further, it appears
they are liable for penal action in terms of Section 73 of CGST Act, 2017 read with Scction

122(2)(a) of CGST Act, 2017 and SGST Act. 2017 & Section 20 of IGST Act, 2017.

2.1.8. The said observation was communicated to the tax payer by issuance of FORM GST-
ASMT- 10 with Relerence No. ZM360523052062D dated 23.02.2024 and issuance of DRC-
O1A vide DIN. 20240356Y0Q000000F6EB dated.25.03.2024.
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2.2. Non payment of Late Fee on delayed filing of GSTR-1, GSTR-3B and GSTR-9 for
FY 2019-20:

221 During the course of scruting of returns, it was noticed that the taxpayer had not

Paid late fee for delayed fling of GSTR-1, GSTR-3B and GSTR-9 retruns. The details of
delayed filing of GSTR-1, GSTR-3B and GSTR-9 returns and non-payvment of late fee arc

given below:

GSTR -1 late filing details

Actual date of | No of days
Due date of filling Late fee liability
filling l delayed
| Aug-19 11-09-2019 117-09-2019 ] 6 300
| Total ' - ' - - 300
; S (R

GSTR -3B late filing details

I Actual date of No_of_d-a;s-
' Due date of filling Late fee liability
filling delayed
[ sep-19 | 20-10-2019 21-102019 |1 50
Ee—— = —l - I . — 4
l Total 50
GSTR-9 late filing details
Actual date of | _
Type ef returns Due date of filling | | No of days delayed | Late fee liability
filling I i
| Annual return | 31-03-2021 25-05-2021 | 55 111000 |
e = eS| | E -
Total J 11000 J
, | Total CGST ' SGST
i Total late fee T
|
| pavable(GSTR- -
! 11350 |
| 1, GSTR-3B
| and GSTR-9) 5675 5675
Late feepaid | 50 25 25
Balance Late fee
‘ 11300
Payabie 5650 | 5650
) N = s =

2.2.2. Legal provisions

37. Furnishing details of outward supplies.— (1) Every registered person, other
than an Input Service Distributor, a non-resident taxable person and a person paying tax
under the provisions of section. 10 or section 51 or section 52, shall furnish, electronically, in
such Jorm and manner as may be prescribed, the details of outward supplies of goods or

services or both ¢ffected during a tax period on or before the tenth day of the month
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Orperin-Orrgr

hadl he capnranuented o the recintent of

suceeeding the said tas period conl such det
the sand suppifies vithne such time anid iz spch nioner as niay e prescribedd

crd poerson. other than cor bipnd

39. Furnishing of returns.— (1) I2vern; 1«

Servrdire Distribiiior ar o von-resident Sivahie nersan or o person pading ias under the

/

provisions of section 10 or secaon 31 or scehon 52 shall, Jor epery calendar sisail or b

1, i ek jorm and e as nicly De presceribed, g reiurn, electronicou 0
i cnd owlieard supplics of goods ar sergices ar boil, input lax crechi avaeled, tax
2, tax paid and swch other U, g

time, as may be prescribed, on or before the twentieth day of the montl seccesding such
calenders month or part thereaf

44. Annual return.— (] Fuery registercd person, other than an Input Sorvice Distribuior

w person paying tax wnder seclion 31 or section 52, a casual taxabie person and o hon
resident taxable person, shall furnish oo annual retwrn for coery financial year
electrorically in such foni and mariner as may be preseribed on or before the thirty-first
duy of December following the end of such financicl year:

47. Levy of late fee.— (1) Any registered person twho fails to fiunish the details of
outrwasd or imward supplies required under seciion 37 or section 38 or returns required

s Windersection' 391 elSHallpayia latelfeelof-onehundred ripecs: " K .

due date shall he licble 1o pay alale fee of one hundred rupeestor cvery day during which

sueh failure continuies subject to a maximum of an amount culculated at a quarter per cent.

of his tamowver in the State or Union territory

2.2.3. In view ol the above, the taxpayer 15 liable to pay latefee in cash of Rs, 11,300/
(CGST:+ Rs.5.650 /- & SGST: Rs.5.650/)-under seclion 47 as applicable under the
provisions of CGST Act, 2017 read with Section 37, Scetion 39 and Section 44 of CGST Act,

2017 and SGST Act. 2017,

2.2.4. The said observation was communicated to the tax payer by issuance of FORM (G

ASMT- 10 with Reference No. ZM360523052062D dated 23.02.2024 and issuance of DRC-

filed their GSTR-3B returns for the relevant tax period. = I

2.3.1 On comparison of the Input Tax Credit available in GSTR-2A for the period FY 2019

20, it was noticed that the taxpayver received ITC to the tunce of Rs.8,640/- (CGST: Rs,
4,320/- & SGST: Rs. 4,320/-) from the below mentioned suppliers who have not filed their
GSTR-3B returns for the relevant tax periods and the same [TC was availed by the taxpaver
i their GSTR-3B returns. The said excess availment of ITC was irregular in terms of sub-
scction (2)(c) of Section 16 of the CGST Act, 2017, as the tazpayer has failed to ensure that
the tax charged in respeet of their input supplies has duly been credited to the Governmeit

by their suppliers. The details of such suppliers are furnished hereunder: -
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{Amournt in Rs))

' 8.No. GSTIN Legal Name Period | Irregular ITC
} [ value
1 36BDWPNO356G127 "SHARADA i 2019-20 1440
, | NARABOINA 5 ;
|2 ‘ 36AOLPN4767L1Z6 ‘ LAXMINARAYANA | 2019-20 7200
i ' NARABOYINA

2.3.2. In view of the above, it is found that the taxpayer has availed irregular 1TC of
Rs.8,640/- (CGST: Rs. 4.320/- & SGST: Rs. 4,320/-) in the FY 2019-20 which is
inadmissible as per Section 16 and 41 of CGST Act, 2017

2.3.3. From Lhe foregoing facts of the case and statutory provisions it appears that
the taxpayer had failed to ensure thal the tax charged in respect of their inpui supplies
had duly been credited to the Government by their suppliers by way of filing GSTR-3B
returns as envisaged in Section 16(2)(c) of CGST Act, 2017. This had led to contravention
of Section 41 of CGST Act, 2017 according to which the irregularly availed input tax credit
on which tax has not been paid by the supplier shall be reversed along with applicable

interest and the taxpayer in the instant case has miserably failed (¢ do so

2.3.4, As discussed above, in terms of the provisions of Scction 16(2)(c) of CGST Act,
2017 and Rule 36(1)(b) of CGST Rules, 2017, to avail input tax credit against invoices being
in possession of a recipient of supply, it is also mandatory to be the tax Le.. GST invoiced
therein is paid. Thus, the ITC availed by a recipient is subject to payment of tax by the
supplicr in terms of the provisions of Scetion 39 of CGST Act, 2017 read with Rule 61 of
CGST Rules, 2017,

2.3.5. In view of above, il appears thal the taxpaver had irregularly availed ineligible ITC
received from the suppliers who have not filed their GSTR-3B retutns for the relevant tax
periods to the tune Rs.8,640/- (CGST: Rs. 4,320/- & SGST: Rs. 4,320/-) for the period
from April, 2019 to March, 2020 contravening Section 16 and 4] of CGST Act, 2017

2.3.6 The said observation was communicated (o the tax payer by issuance ol
FORM GST-ASMT-10 with Reference No. ZM360523052062D dated 23.02.2024 and
issuance of DRC-01A vide DIN. 20240356Y0Q000000F6EB dated.25.03.2024,

2.3.7. Since the taxpayer has irregularly availed and utilized the ITC of Rs.8,640/-
(CGST: Rs. 4,320/- & SGST: Rs. 4,320/~) against the provisions of Section 16 of CGST
Act, 2017, the same is required to be recovered from the taxpayer in terms of Section 73 of
CGST Act, 2017, along with interest in terms of Section 50 of CGST Act, 2017. Further, it
appcars they are liable for penal action in terms of Section 73 of CGST Act, 2017 read with
Section 122(2)(a) of COST Act, 2017 and SGST Act, 2017,
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2.4, Non reversal of ITC in accordance with provisions of Rule 42 and Rule 43 of
CGST Rules, 2017 for Y 2019-20.

2.4.1 On seruting of GSTR-T anvd GSTR-31 vetarns Nled by the taxpayer for FY 2019 20

iU is ohaorved dhait the fas g an Ve e ced PO vidend S e supphies S ol rove i aod
PC proportionately as per Scelion 17{2) of CORT Act, 2017 read w RS
Ruies, 2017 as detalled below:
1 Taxable Value as per Table 3.1 (¢ of GSTR 38 . 5574251
2 Tuxable Value as per Table 3. 0(Total} of GSTR-313 109198819
31TC as per Table 4A of GSTR-3B or 6A of GSTR-9 13952425
4 Amount o be reversed /2173 7224867413
Rs.7.12.2. )8/» (I&}ST:
18s.1,948 /-, CGE
Liabilit i 45 e
4 Rs.3,55,110 /- & SGST:
Rs. 3.25,140/-)

2.4.2 - In view-al the above, it appears that the taxpayer is liahle fo veverse the TG of
Rs.7,12,228/- {IGST: Rs.1,948/-, CG3T: Rs.3,55,140 /- & SGST: Rs SESin 140/ -} for the

Rules, 2017 and SGST Act, 2017 rcad with Section 20 of IGST Act, 2017.

RUICA3of CGST —]

i). Section 17 - Apportionment of credit and blocked credits: -

(2) Where the goads or services or bolh dre used by the registered person panly for

effecting taxabie supplies noluding zero-rated supplies underthis Act or under the Integrated
Goods and Services Tax Act and partly jor effecting exempt supplies under the said Acts, the
amount of credit shall be restricted 1o so much of the inpul lax as 1s attributable o the said

taxable supplies including zero-rated supplies,

iil. Rule 42. Manner of determination of input tax credit in respect of inputs or input

services and reversal thereof.-

(1} The input tax credil in respect of inpuls or inpul services, which attruct the

provisions of sub-section (1) or sub-section (2) of section 17, being partiy used [or the purposes

the purposes of business or for effecting taxable supplies in the following manner. nameiy,

(a) the total input lax involved on inputs and input services in a tax period, be denoted
as TG .

h) the amount of input e, out of _ T, attributable to inputs and input services intended
to be used exclusively for the purposes other than business, be denoted as _T1"

{c) the amount of input tax, out of 1%, altributable (o inputs and input services intended
to he used exclusively for effecting exempt supplies. be denoted as _T2%

{d) the amount of input tax, cul of _T'. i respect of inputs and inpul services on which
credit is not available under sub-section (5] of section 17, be denoted as _T37%

(e} the amount ofinput tax credit eredited to the electronic credit ledger of registered

person, be denoted as _Cl"and cdlculcted as
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Cl =T (TI+T2+T3);

if) the conount of input fax credit attribudable (o inputs and input services intended (o
be used exclusively for effecting supplies other than exemptled bul including zero rated
supplies, be dencied as T4,

[Explanatior: For the puopose of this clause, it s herebyy clarified that in cese of supply
of services covered by clouse (b) of paragraph 5 of Schedude I of the said Act, valus of 14
shall be zero during the censtruction phase because nputs and input services will be
commontly used for construction of upartments booked on or before the date of issuance of
copletion certificate or first occupation of the project, whichever is earlier, and those 1ohich
wre not booked by the said date.]

{g) . T1°,_T2° T3"and _ 11'shall be determined and declared by the registered person
at the invoice level in FORM GSTR-2jand at summary level in FORM GSTR-3BJ;

(h) input tax credit left after attribution of input tax credit under clause [()75 shall be
called common credit, be denoted as _C2" and calculated as

C2=0C1-T4:
fij the amount of input tax credit attributable towards exempt supplies, be denoted as
D1 and calculated as
D1=(E-F) xC2
where, _
- E'is the aggregate value of exempt supplies during the tax period, and

Fis the total turnover in the State of the registered person during the tax period:

[Prouvided that in case of supply of services covered by clause (b) of paragraph 5 of
Schedule !l of the Act, the value of _E/F* for a tax period shall be calculated for each project
separalely, laking value of E and F as under:

E= uggregate carpet area of the apartments, construction of which is exempt from tax
plus daggregate carpet area of the apartments, construction of which (s not exempt from tax,
but are identified by the promoter to be sold after issue of completion certificate or first
accupation, whichever ts eariier;

F=aggregate carpet area of the apartments in the project,

Explanation 1: In the tax period in which the issuance of completion certificate or first
occupation of the project takes place, value of E shall also include aggregate carpet area of
the apartments, which have not been booked till the date of issuance of completion certificate
or first occupation of the project, whichever is earlier;

Explanation 2: Carpel area of apartments, tax on construction of which is paid or
payable at the rates specified for items (i), {ict), {ib), {ic) or (id), against serial number 3 of the
Table in the notification No. 11/2017-Central Tax (Rate), published in the Gazette of Indiq,
Extraordinary, Part I, Section 3, Sub-section (i) dated 28th June, 2017 vide GSR number
690(E) dated 28th June, 2017, as amended, shall be taken into account for calculation of
value of _E' in view of Explanation fiv) in paragraph 4 of the notification No. 11/2017-Central
Tax (Rate), published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i)
dated 28th June, 2017 vide GSR number 690(E) dated 28th June, 2017, as amended.]

[Provided further]77 that where the registered person does not have any turnover
during the said tax period or the aforesaid information is not available, the value of _E/F*

shall be caleulated by taking values of _E* and _F* of the last tax period for which the details
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Provided that where the amount of input tax relating Lo inpuls or input services used

Cerder-l0-0Origing A28 dated G107 2020

i - : o eymor v f Les Pvim g oy Bois el ol
of stch wwmopor ara aeatllabie, previona (othe soorth durng

. | . :
Boh Sl plendnis af

io b cvlerdated:

Dihat the agorn

il is hareby clanfi

Explonation: For the prrposes of (s cluase,

pedue ol exempl supplies encd Ve iotad onicrer shafl cnsdude U amouns of o dwly or tes

Jewvodd vy et 89 Jund cnin Q2N TG Lt [ of the Sepemh Schedule ro the Consti

£ g e [T I N O I O P o S e Tome
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{(ii the amaunt of credht aitributolle o non business purposes if conpmon inputs cnd
 seraices are wsed poatly for bus awed partly for non-business purpo: be

as D2 and shall be equal 1o five per eent, of C20 anid

(k) the renicunder of the commaon cred shall be the eligiie input tax

to [he purposes of husiness and for affocting supplics other than exenpted supplies bur

oled as O30 where,

inciuchng zero rated supplies ond shalibe de
(e = G20 (D IWD2);
D2 shall be compuied separadely Jor (nput tax eredi

) the amonnt _C3_. DI and

A

of central tax, State tax, Union termitory tax and infegrated iax and declared in FORM GSTR
2B ar through FORM GST DRC-13;]

fm) the amount equal to aggregate of D17 and _D2' shell be [reversed by the registered

o -

included in _THand _T2'respectively, and the remaining amount of credit on such inputs or
nput services shail be included i T4,
2.4.4. In view of the ahove, it appears that the taxpayer did not follow the procedure

=

prescribed in Section 17(2) of CGST Act, 2017 read with Rule 42 of CGST Rules, 2017,
Therefore, it appears that the taxpayer s liable to reverse the 1TC of Rs.7,12 228/ {IGST:
Rs.1,948 /-, CGST: Rsi3:55,1401 /= & SGST: Rs. 3155040/ -) along with applicable interest
under Section 50 of CGST Act, 2017 and penalty nnder Sectionn 122(2){a) read with Section
73 of CGST Act, 2017 & SGST Act, 2017 read with Section 20 of IGST Act, 2017.

2.4.5. The said observation was communicated Lo the lax payer by issuance of FORM GST-
ASMT-10 with Reference No. ZM360523052062D dated 23.02.2024 and issuance of DRC-

Awdelee LN I0) 2 B OO0RA0EaERwiatec 25 032094

Telangana State, an Act was in operation in respect of Jurisdiction of Telangana state. This

Act is tilled as “The Telangana Goods and Services Act, 2017” {for short here in after
veferred to as “the TGST Acl. 20177 and it contains the provisions cxactly similar to the
CGST Act, 2017 as referred above. Siuce, 1l is only repetition; the provisions of the TGST
Act, 2017 are not reproducced in this notice.

3.1. TFurther. as per Seclion 6(1) of the TSGST Act, 2017, the Officers appointed under
CGST Act, 2017 are authorized to be proper officers [or the purposes of the said Act,

3.2. For the administration and collection of the Integrated Goods and Services Tax
(IGST), an Act was in operation which is titled as “The Integrated Goods and Seivices Tax

Act,2017" (for short here in alter relerred to as “the IGST Act, 201771, As per the prowsions
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of Sectiorr 20 of the IGST Act, 201 7, the provisions of CGST Act, 201 7 reluting to interalia

recovery, penally and other demands related wo [GST, the provisions of CGST Act, 2017 will

be applicable.

4, In view of the foregoing, Show Cause Notice No.07/2024-25, dated
04.04.2024 has been issued to M/S. VISTA HOMES, 20D FLOOR, 5-4-187/3 AND 4,
SOHAM MANSI'ON, MG ROAD, SECUNDERABAD, Rangareddy, Telangana, 500003 having
GSTIN No. 36AAGFV2068P1ZJ by the Superintendent of Central Tax, Ramgopalpet-111
Range, Secundcerabad GST Division. Secunderabad (ST Commissionerate, Salike Senate,
D.No.2-4-416&4 17, Ramgopalpet. MG Road, Sccunderbad — 500003 (hereinafter referred
as the Adjudicating Authority), as to why:

fi) an amount Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs.
1,09,240 /-) 1‘0.1" iregular availment of inpul tax credit in GSTR-3B on comparison with [TC
avallable in GSTR-2A for the FY 2019 20 as discussed in Para 2.1, should not be demanded
from them under the provisions of sub scction (1) of Section 73 of the CGST Act, 2017 and

SGST Act, 2017 read with Section 20 of [GST Act, 2017,

(i} an amount of Rs.11,300/- (CGST: Rs.5,650 /- & SGST: Rs.5,650/-) for late fee on
delayed filing of GSTR-1. GSTR-3B and GSTR-9 returns during FY 2019-20 as discussed
in para 2.2, should not be demanded from them under the Section of 47 of CGST Act,

201778GST Act. 2017,

(lii)  an amount Rs.§,640/- (CGST: Rs. 4,320/- & SGST: Rs. 4,320/-) for irregular
availment of input tax credit in GSTR-3B on comparison with [TC available in GSTR-2A for
the FY 2019-20 as ciscussed in Para 2.3, should not be demanded from them under the

provisions of Section 73 of the CGST Act, 2017 and SGST Act, 2017;

{iv)  an amount Rs.7,12,228/- (IGST: Rs.1,948/-, CGST: Rs.3,55,140 /- & SGST: Rs.
3.55,140/-} for non-reversal of ITC for the FY 2019-20 as discussed in Para 2.4, should not
be demanded from them under the provisions of Section 73 of the CGST Act, 2017 & SGST
Act, 2017 read with Section 20 of IGST Act, 2017;

(v) [nterest should not be demanded on the demand amounl mentioned at S1.No.(}, (iii)
& (iv) under Section 50 of the CGST Act, 2017 / SGST Act, 2017 read with Section 20 of
IGST Act, 2017;

(vi) Penalty should not be imposed on the demand amount mentioned at Sl.No.{i), (iii) &
(iv] in terms of provisions of Section 73 of CGST Act, 2017 and SGST Act, 2017 read with
Scetion 122(2)(a) of CGST Act,2017 and Section 20 of IGST Act, 2017.
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5. Reply to Show Cause Notice and Personal Hearings:

The Taxpaver wae @venn opportanity for Ferssnat Heavaus on 5000, 20024
Y200 2004 and 18,06 2024, However, the taxpaver aenbior atiended ihe peison

shed o (e Show Couse Notice till date, The raxpaver vide fetler dated

Freaing nort
10 (06,2024 asked for more time for reply submission, bur the reply has not boen

subnmitied vet,

5.  Discussions and Findings:

6.1 | have gone through the Show Cause Notice dated 04.04.2024, facts & reconds
of the case, In the absence of any reply 1o the Show Causc Notice by the Tax Paver
and as they have nat responded to the personal hearing intimations/letters, the
caseis taken up for ex-parte decision on the basis of facts/information available on

record and on 1ts merits,

7. Now the issues are discussed [ delail as herewnder:
—— - — =

1s s ess availment of ITC. R-3B on rison with credit available E— z
in GSTR-2A for FY 2019-20. - - - i

7.1.1 On comparison of the [nput Tax Credit avealed in GSTR-3B and the [TC available m
GETR-2A for the period FY 2019-20. 1L was noliced that there was excess availment of ITC
of Rs.2.35488/- (JGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,065,240 /-1 The

details of excess availmenl of iTC are lurnished liereunder: -

(Anount in Rs )

Excess availment of ITC as per the comparison between credit svailable in GTR-2A and
credit availed in GSTR-3B for the FY 2019-20

ITC availed per GSTR- ITC availed per GSTR-2A
3B for FY 2019-20 for FY 2019-20

Excess availed ITC

7.1.2 In view of the above. it is found that the taxpayer has availed excess ITC of
Rs.2,35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,083,240 /- & SGST: Rs. 1,09,240 /) in the FY
2019-20 which is not available in GSTR-2A returns which is inadimissible as per Section
16 and 41 of CGST Act, 2017,

7.1.3. Since the taxpayer has wrongly availed and utilized the excess TTC of
Rs.2.35,488/- (IGST: Rs.17,008/- CGST: Rs. 1,09,240 /- & SGST: Rs. 1,09,240 /) against the
provisions of Section 16 & 41 of CGST Act, 2017 read with Rule 36 of CGST Rules, 2017
the same is required to be recovered [rom the taxpayer in terms of Section 73 of CGST Act,

2017, alomg wilh interest in terms of Section 50 of CGST Act, 2017. Further, it appears

Page 13 of 17

1%



Order-In-Original No,02/2024-25 dated 01.07.2024

they are liable for penal action in terms of Section 73 of CGST Act, 2017 read with Section

122124a) of CGST Act, 2017 and SGST Act, 2017 & Section 20 o 1GST Act, 2017

7.2, Issue Z: Non payment of Late Fee on delayed filing of GSTR-1, GSTR-3B and
GSTR-9 for FY 2019-20:

7.2.1. On verification of returns, it was observed that the taxpayer had not Paijd late fee for
delayed filing of GSTR-1, GSTR-3B and GSTR-9 retruns. The details of delayed filing of

GSTR-1, GSTR-3B and GSTR-Y returns and non-payment of late fec are given below:

GSTR -1 late Niling delails

| Actual date of No of days
| Due date of filling | Late fee liability
' filling delayed |
| SN R —
Aug-19 | 11-09-2019 17-09-2019 6 ‘ 300
i Total J 300

(GSTR -3B late filing details

i [ Actual date of No of days
Due date of filling Late fee liability
1| filling delayed !
Sep-19 20-10-2019 | 21-10-2019 1 150 [
R R ' ;
‘ Total | 50
J —

GSTR-9 late filing details

[ | Actual date of

Type of returns | Due date of filling No of days delayed | Late fee liability
| | filling
L | . | —

Annual return I| 31-03-2021 i 25-05-2021 55 | 11000
' Total |l 11000
[ Total CGST SGST

Total late fee ' ]

ayable(GSTR-

= 11350

1, GSTR-3B

and GSTR-9) | 5675 5675

Late fee paid 50 ) 'ES ' |25 . |

= | |

Balance Late fee [ ]

11300 )
Payable 5650 5650 ’

7.2.2. In view of the above, the taxpayer is liable to pay latefee in cash of Rs.11,300/-
(CGST: Rs.5,650 /- & SGST: Rs.5,650/-) under section 47 as applicable under the

provisions of CGST Act, 2017 read with Section 37, Scction 39 and Section 44 of CGST Act,

2017 and SGST Act, 2017.
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) Issue 3: Ineligible ITC availed in respect of invoices issucd by the suppliers who
have not filed their GSTR-3B returns for the relevant tax period.
3ol eoporisare ol ie-bnpro CTes Greditavtilailein GSTRA Foe thie periad BY 2019
)1 wns noveed thal the taspaver recewved ITC o the tune of Re. 80400 (C6GST: He |
420007 R SGRT Rs. 4,300/ frow e briew mentioned supplicrs whe oave von fled then
GETR 303 rennns for 1he refevant tax peiods and the smme ITC was an atled hy the taspavio

L hoir GSTR-GH retuens. Tne detais of such suppliers aie fuonislhe o Brercunder:

[Amount m Rs

"S.No. TGsTIN "Legol Name  Period  Irregular ITC
| I I | value
|1— | 36BDWPNO356G1Z7 i SHARADA ‘ 2019-20 ;‘ 1440 | i
| NARABOINA | |

Jy2 | 36A0OLPN4767L126 LAXMINARAYANA_( 2019-20 | 7200 |
‘ NARABOYINA , ‘ \

— e ——= === — = e —— ”:-__ —= = : B  —
RSN Since the taxpayer has irregularly availed and utilized the ITC of Rs.8,640/-

e oot

recovered from the taxpayer in terms of Section 73 of CGST Act, 2017, along wilh interest
in terms of Section 56 of CGST Act, 2017, Further, it appears they are liable for penal

action in terms of Scation 73 of CGST Act, 2017 read with Scction 122{2)(«) of CGET Act, !
2017 and SGST Act, 2017,

7.4. Issue 4: Non reversal of ITC in accordance with provisions of Rule 42 and Rule

43 of CGST Rules, 2017 for FY 2019-20,

7.4.1 On verification of GSTR-1 and GSTR-3B velurns filed by the (axpayer for FY 2019-

20, it is observed that the taxpayer has declared Nil rated/exempted supplics but not

reversed ITC proportionately as per Section 17(2) of CGST Act, 2017 read with Rule 42 of

=
2 Taxable Value as per Table 3.1(Total) of GSTR-3B | 109198819 {
3.0TC as per Table 4A of GSTR-3B or 6A of G8TR-9 13952425
4. Amount (o be reversed 41 2)3) 712226.7413

Rs.7.12,228/ (IGST:
- Rs.1,948/-, CGST:
Elghatigy Rs.3,55,140 /- & SGST:
Rs. 3,55,140/-)

7.4.2 In view of the above, it appears Lhat the taxpayer did not follow Lhe procedure
prescribed in Scotion 17(2) of CGST Act, 2017 read with Rule 42 of CGST Rules. 2017,
Therefore, it appears that the laxpayer is liable to reverse the ITC of Rs.7,12,228/- IGST:
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Ry 1945 7-. CGST: Ra.3,55,140 /- & SGRT: Rs. 3,55,140/ ) along with applicable interest

under Section 50 of CART Act, 2017 and penaliy under Scction 122(2)(a) read with Sceetien

73 ol CGST Act, 2017 & SGST Act, 2017 read with Section 20 of IGST Act, 2017,

8. lu view of the foregouing discussion, I pass the following order

ORDER

() [ hereby contirm the demand of Rs,2,35,488/- (IGST: Rs.17,008/- CGST: Rs.
1,09,240 /- & SGST: Rs.  1,09,240 /) lor irregular availment of input tax ¢redil in
GSTR-3B on comparison with ITC available in GSTR-2A for the FY 2019-20 as
discussed in Para 7.1, under the provisions of sub section (1) of Section 73 of the

CGST Act, 2017 and SGST Act,2017 read with Section 20 of IGST Act, 2017;

(i1) I herehy confirm the Interest demand on the demand amount confirmed at
3S1.No.(i}, as discussed in Para 7.1 under Section 50 of the CGST Act, 2017 / TSGST
Act, 2017 read with Section 20 of IGST Act, 2017;

(iiif T hereby impose penalty of Rs.41,848/- (IGST: Rs.20,000/-, CGST: Rs.
10,924 /- & SGST: Rs. 10,924 /-) on the demand amount confirmed at Sl.No.{i},
as discussed in Para 7.1 in terms C;I'provisions of Section 73(1) of CGST Act, 2017
[/ TSGST Act, 2017 read with Section 122(2)(a) of CGST Act,2017 and also read with
Section 20 of IGST Act, 2017;

(iv) 1 hereby confirm the demand of Rs.11,300/- (CGST: Rs.5,650 /- & SGST:
Rs.5,650/-) for late fec on delayed filing of GSTR-1, GSTR-3B and GSTR-9 returns during
FY 2019-20 as discussed in para 7.2, under the Section of 47 of CGST Act, 2017/3GST
Act, 2017,

v I hereby confirm the demand of Rs.8,640/- (CGST: Rs. 4.320/- & SGST: Rs.
4,320/-) for irregular availment of input tax credit in GSTR-3B on comparison with ITC
available in GSTR-2A for the FY 2019-20 as discussed in Para 7.3. under the provisions of

Section 73 of the CGST Act, 2017 and SGST Act, 2017;

(vi) I hereby confirm the Interest demand on the demand amount confirmed at
S1.Na.(v}, as discussed in Para 7.3 under Section 50 of the CGST Act, 2017 / TSGST
Act, 2017 read with Section 20 of IGST Act, 2017;

(vii) I hereby impose penalty of Rs.20,000/- (CGST: Rs. 10,000 /- & SGST: Rs.
10,000/-) on the demand amount confirmed at SL.No.(v], as discussed in Para 7.3
in terms of provisions of Section 73(1) of CGST Act, 2017 / TSGST Act, 2017 read
with Section 122(2)(a) of CGST Act,2017 and also read with Section 20 of IGST Act,
2017:

(viii) [ hereby conflirm the demand ol Rs.7,12,228/- (IGST: Rs.1,948/-, CGST:
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Rs.3.55.140 /- & SGST: Rs. 3,55,140/-) for non-reversal of [TC for the FY 2019-20 as
discussed in Para 7.4, under the provisions of Scction 73 of the CGST Act, 2017 & S8GST

Act, 2017 read with Section 20 of IGST Act, 2017,

(ix) I hereby confirm the Interest demand on the demand amount confirmed at
S1.No.{viii), as discussed in Paia 7.4 under Section 50 of the CGST Act, 2017 /

TSGST Act, 2017 read with Section 20 of IGST Act, 2017;

(x) I hereby impose penalty of Rs.91,028/- (IGST: Rs.20,000/-, CGST: Rs.
35,514 /- & SGST: Rs.35,514/-) on the demand amount confirmed at Si.No.(viil),
as discussed in Para 7.4 in terms ol provisions of Section 73(1) of CGST Act, 2017
/ TSGST Act, 2017 read with Section 122(2)(a) of CGST Act,2017 and also read with
Section 20 of IGST Act, 2017;

Aokl - ‘%’3‘}"*"’"”

%’i}wx

Ramineni Sravan Kumar
3i4i®) SUPERINTENDENT

/.(;.HT!N: 36AAGFV2068P1Z)
Legal Name: VISTA HOMES

(Trade Name: M/S. VISTA HOMES)
2ND FLOOR, 5-4-187/3 AND 4, SOHAM MANSION,

MG ROAD, SECUNDERABAD, Rangereddy, Telungana, 500003
oV ARSI WS R o7}

Copy submitted to: -
(1} The Commissioner of Central Tax, Sccunderabad GST Commissionerate, G5
Bhavan; Hyderabad. (By name (o The Superintendent (Review))
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