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Any person aggrieved by this order, may under Section 112(1) of the Central Goods and Services Tax (CGST)
Act 2017, read with Rul

disputed issues, the appeal shall be filed with the National / Regional bench constituted under the said Sec 109.
The appeal should be filed in Form GST APL-05 within 3(three) months from the date on which the order sought
to be appealed against is communicated to the person preferring the appeal. The appeal shall be signed in the
manner specified under Rule 26, enclosing a certified copy of the order, the prescribed fee under Rule 110(5) if
applicable, and any other relevant documents.
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The officer authorized by the Commissioner under Sec 112(3) of the CGST Act 2017, read with Rule 111 of the
CGST Rules, 2017; file an appeal electronically or otherwise, to the State / Area Bench of the Appellate Tribunal
constituted under Sec 109 of the CGST Act 2017 in cases not involving ‘place of supply’ as one of the disputed
issues. Where the ‘place of supply’ is one of the disputed issues, the appeal shall be filed with the National /
Regional bench constituted under the said Sec 109. The appeal should be filed in Form GST APL-07 within 6
(six) months of the date of issuance of the disputed order. The appeal shall enclose a certified copy of the order,
and any other relevant documents. The cross objections to the departmental appeal shall be filed within 45 days
of communicating it, in Form GST APL-06 in terms of Rule 110(2) read with Sec 112(5) of the CGST Act 2017
and signed in the manner specified in Rule 26.
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(i) The appellate tribunal has not been constituted in view of the order by Madras High Court in case of Revenue
Bar Assn. v. Union of India and therefore the appeal cannot be filed within three months from the date on which
the order sought to be appealed against is communicated. In order to remove difficulty arising in giving effect to
the above provision of the Act, the Government, on the recommendations of the Council, has issued the Central
Goods and Services Tax (Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019. It has been provided
through the said Order that the appeal to tribunal can be made within three months (six months in case of appeals
by the Government) from the date of communication of order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.
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In terms of Sec 112(8), no appeal shall be filed under Sec 112(1) unless the appellant has paid (a) in full,
such part of the amount of tax, interest, fine, fee and penalty arising from the impugned order, as is admitted
by him, and (b) a sum equal to 20% of the remaining amount of tax in dispute, in addition to the amount
paid under Sec 107(6), arising from the said order, in relation to which the appeal has been filed.
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The application under Sec 112(1) shall bear a non-judicial court fee stamp of value Rs.5 (Rupees Five only). In
terms of Sec 112(10) read with Rule 110(5), an application for appeal / restoration of appeal before the Appellate

Attention is invited to the provisions governing these and other related matters, contained in the Central Goods
& Services Act, 2017 and the rules made / notifications issued thereunder, for compliance.

Appellant M/s. Silver Oak Villa LLP, 2nd floor, o-4-187/3 and 4, Soham
Mansion, M.G.Road, Secunderabad-500003.
(GSTIN :36ADBFS3288AZZ7)

Respondent [The Assistant Commissioner of Central Tax, Secunderabad Division,
Secunderabad GST Commissionerate.

M/s. Silver Oak Villa LLP, 2nd floor, 5-4-187/3 and 4, Soham Mansion,
M.G.Road, Secunderabad-500003. (GSTIN:36ADBF83288AQZ7) (here in after
referred to as ‘the appellant’) have filed an appeal bearing No.526/ 2024(SC)GST
dated 12.03.2025 against the Order-in-Original No.24/2024-25 (GST-Adjn)
dt:19.04.2024 (hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner of Central Tax, Secunderabad Division, Secunderabad GST
Commissionerate (hereinafter referred to as the “Original Adjudicating Authority” or
OAA).
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BRIEF FACTS OF THE CASE:

2. A Show Cause Notice No0.39/2023-24 dt 28.12.2023 was issued to the
appellant for violation of Section 16(2)(c) and 17(5) of the CGST Act, 2017 as below:

Issue CGST SGST Interest | Penalty

Excess Claim of ITC 49.21,045/- | 49,21,045/- |u/s 50 |u/s73r/w 122(2)(a)
Under declaration of | 83,260/- 83,260/- u/s 50 |u/s73r/w 122(2)(a)
ineligible ITC

After following the due process by adhering to the principals of natural justice by

the Original Adjudicating Authority (OAA), Order in Original (OIO) with demands as

below:
Issue CGST SGST Interest | Penalty
Excess Claim of ITC 49,21,045/- | 49,21,045/- |u/s 50 |u/s 73 r/w 122(2)(a)
Under declaration of | 83,260/- 83,260/- u/s 50 |u/s 73 r/w 122(2)(a)
ineligible ITC

GROUNDS OF APPEAL:

o 7 Having been aggrieved by the impugned order, the appellant filed the present
appeal on the grounds that there is no excess availment of ITC as per the updated
GSTR-2A and the SCN dated 12.01.2022 has raised very same demands that were
raised in the impugned SCN. Present demand is clearly duplicated, unwarranted
and requires to be dropped outrightly. Further, with regard to under declaration of
ineligible ITC the appellant submitted that they have not availed ITC on motor
vehicles as confirmed in the impugned order and availment of ITC has been verified

during audit wherein under declaration of ineligible ITC has not been pointed.

PERSONAL HEARING:

4. The Appellant was given the opportunity for Virtual personal hearing on
08.09.2025. The authorised representative of the appellant Shri K.N.Nishanth Rao,
Advocate appeared for the personal hearing & informed that the issue is about

excess availment of ITC in GSTR-3B vs 9 and availment of ineligible ITC u/s 17(5)
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orders be passed thereon.

FINDINGS:

dated 02.01.2025 as below:

“Reserving liberty to the petitioners to avail the remedy of Statutory
appeal. If the appeal is preferred by the petitioners within 45 days
before the appellate authority, the said authority shall consider and
decide the appeal on merits and it shall not be thrown overboard on
the ground of limitation. It is made clear that this court has not

€xpressed any opinion on merits of the cases”.

petition as below:

“The petitioner is unable to show as to what prejudice would be
caused to him, if he raises all the aforesaid grounds in the appeal.
The appellate authority is best suited and competent to take care of
all possible grounds including the ground related to principles of

natural justice and also the grounds highlighted herein, above.

The Apex Court in PHR INVENT EDUCATIONAL SOCIETY V. UCO
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BANK set aside the judgment of Telangana High Court in
WP.No.5275 of 2021, dated 04.02.2022 and opined as under:

“15. It could thus be seen that, this Court has clearly held that the
High Court will ordinarily not entertain a petition under Article 226
of the Constitution if an effective remedy is available to the aggrieved
person. It has been held that this rule applies with greater rigour in
matters involving recovery of taxes, cess, fees, other types of public
money and the dues of banks and other financial institutions. The
Court clearly observed that, while dealing with the petitions
involving challenge to the action taken for recovery of the public dues,
etc., the High Court must keep in mind that the legislations enacted
by Parliament and State Legislatures for recovery of such dues are
a code unto themselves inasmuch as they not only contain
comprehensive procedure for recovery of the dues but also envisage
constitution of quasi-judicial bodies for redressal of the grievance of
any aggrieved person. It has been held that, though the powers of
constitution are of widest amplitude, still the Courts cannot be
oblivious of the rules of self-imposed restraint evolved by this Court.
The Court further held that though the rule of exhaustion of
alternative remedy is a rule of discretion and not one of compulsion,
still 1t is difficult to fathom any reason why the High Court should
entertain a petition filed under Article 226 of the Constitution.”

No case is made out to exercise review jurisdiction”

In light of the above observation of the Hon’ble High Court. I hereby admit the appeal

application.

6. The issue to be decided is whether the OAA is correct in confirming the

demands of excess availment of ITC and ineligible ITC under various provisions of
the CGST Act, 2017.

Page 6 of 9



Order-in-Appeal No. HYD-GST-SC-AP2-JC-560-2025-26 Dtd:31.12.2025

7 In respect of the issue of excess availment of ITC, the appellant had submitted
that they are in receipt of SCN for the same issue and demand invoked in the
present SCN is completely duplicated, fallacious and devoid of any merit. The
appellant in their additional submissions had submitted the copy of the SCN dated
12.01.2022, OIO dated 29.06.2024 and OIA dated 15.04.2025. The said
submissions of the appellant have been verified. On verification, it is observed that
the audit on the accounts of the appellant has been conducted, pursuant to which
an SCN has been issued for various issues including the issue of irregular availment
of ITC based on the ITC available as per dynamic GSTR-2A. Subsequently, Order-
In-Original has also been issued confirming the demand of excess availment of ITC
for which the appellant filed appeal and OIA No.HYD—GST-SC-AP2—02 & 03-2025-
26 dated 15.04.2025 has been passed by the Commissioner of Central Tax, Appeals-

I[I Commissionerate, Hyderabad.

8. On careful consideration of the facts and records, I find that the appellant
was subjected to audit for the period July 2017 to March 2019. Pursuant thereto,
FAR No.707/2020-21-GST dated 11.06.2021 was issued raising objections
including irregular ITC, followed by SCN and Adjudication Order No.78 /2024-25-
SEC-ADJN-J C(GST) dt 29.06.2024. Appeal against the said order was preferred by
the taxpayer, which stood disposed of by the Commissioner (Appeals) vide Order-
in-Appeal No. HYD-GST-SC-AP2-02 & 03-2025-26 dated 15.04.2025. Thus, the
issue of irregular ITC for the entire audit period, including FY 2018-19, were

comprehensively adjudicated and carried in appeal.

9. In the present case, the impugned notice and Order-in-Original No.24 /2024-
25 (GST-Adjn) dt 19.04.2024 again sought to raise demand on excess ITC for the
FY 2018-19 based on the information received from the State authorities, even
though the said year was already covered in the earlier audit and adjudication.
Applying the principle laid down by the Hon’ble Orissa High Court in Bipin Kumar
Agrawal v. Commissioner, CGST [W.P.(C) 20151/ 2024, judgment dated
24.02.2025], parallel or duplicative proceedings on the same subject matter for the
same period are impermissible in view of Section 6(2)(b) of the CGST/SGST Acts.
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More importantly, the legal doctrine of Res judicata prevents an already "judged
matter’ from being re-litigated in a subsequent notice/Order. The principle
essentially dictates that once a competent authority has made a final decision based
on the case's merits, the parties involved are barred from bringing the same claim
again‘. Since the subject matter involving the present appellant was already

adjudicated, the same cannot be adjudged again.

Considering the above legal position, I hold that the subsequent proceedings
culminating in Order-in-Original No.24/2024-25 (GST-Adjn) dt 19.04.2024
constitute a duplication of adjudication on issue already settled by the appellate
order dated 15.04.2025. The contention of the appellant is found to be correct, and
accordingly, the impugned order with regard to excess claim of ITC of
Rs.98,42,090/- is liable to be set aside on this ground alone, without entering into
the merits of the case. Accordingly, the démand of excess claim of ITC of

Rs.98,42,090/ - is set aside along with interest and penalty.

10. In respect of the issue of ineligible ITC u/s 17(5), the appellant submitted that
they had not availed any ITC on the motor vehicles as confirmed in the impugned
order. Further, the appellant submitted that the ITC availed by them has been
verified during the course of audit and have not pointed the same. Since the audit
is already completed, appellant requests to set aside the impugned order to such
extent. The said submissions of the appellant have been verified with the impugned
order and the Audit report which attained finality through OIA dated 15.04.2025.
On verification, I find that the issue of excess availment of ITC raised during audit
and settled by the appellate order dated 15.04.2025 was confined to reconciliation
of ITC as per dynamic GSTR-2A and doesn’t specify regarding ineligible ITC on
motor vehicles. In view of the above, the contention of the appellant that no ineligible
ITC was availed cannot be accepted merely on the ground that the audit has been
completed. As the issue of ineligible ITC u/s 17(5) was not examined during audit,
the contention of appellant cannot be accepted. Accordingly, the demand of
ineligible ITC amounting to Rs.1,66,520/- (CGST of Rs.83,260/- and SGST of
Rs.83,260/-) is hereby upheld along with applicable interest under Section 50 of
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the CGST Act, 2017 and penalty of Rs.20,000/- (CGST of Rs. 10,000/~ and SGST of

Rs.10,000/-) imposed under Section 73(9) read with Section 122(2)(a) of the CGST
Act, 2017.

In the light of the above discussions, I pass the following order.

ORDER
The Appeal filed by the appellant is partially allowed,

(*froT FRFoTeT)/ (SRICHARAN KOOTIKUPPALA)
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To -1 HigaaTery
d : Appeals-il Commissionerate
M/s. Silver Oak Villa LLP, Hyderabag.

2n0d floor, 5-4-187/3 and 4,
Soham Mansion, M .G.Road,
Secunderabad-500003.
(GSTIN:36ADBF83288AQZ7)

Copy Submitted to:

1. The Principal Commissioner of Centra] Tax, Secunderabad GST
Commissionerate / Review Section, Secunderabad GST Commissionerate.

2. The Commissioner, SGST, Commercial Tax Building, Opp.Gandhi Bhavan,

Nampally, Hyderabad-500001 (As per Section 107(15) of the CGST Act,
2017).

Copy to:

1. The Assistant Commissioner of Central Tax, Secunderabad Division,
Secunderabad GST Commissionerate.
2. Master Copy/ Office Copy.
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