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- M/s. Nilgiri Estates (here atte_t_ieferred_és the assessee) is a partnership firm
situated at Soham Mansion, 5-4-187/3 & 4, 2™ Flrjor! M.G.Road, ' Ranigunj,
Secunderabad-500003, The assessee is registered vide Service Tax No:
AAH:—NO?@SFSDOOT under Seciion 89 of the uhapteu V af the. Fmance Act 1984 (32
of 1994) under the category of Constuuctron of ‘Resndcntsal Complex Serv;ce and
‘Works Contract Services' and has undertaken to comply with the provisions of the

Fmance Act, 1994 and Rules made thereunder.

2, ‘The assessess are engaged in cmnstruction of complex service which 'is'”a___
dectared service in terms of clause {(b) of Sect:on 66 ELlihe Finance Act, 1994. On
scrutiny.of ST-3 returns it. is noticed that the assessee were avalifng abatemem in
terms of notification: No.26/2012-ST as amended by Notzﬂcahon 2/2018 clt
01.03 201 3 and as further amended and were also ava:hng Cenvat Credlt on mputs
which. appeared 10 be violation of the conditions to claim abatement in taxrtble value

of services . They were also. avamng abatement as amounts c,harged as pure agen

In this regard four lefters were addresseu to the assessee and also 1o thelr five

partners respectively as detailed below
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Sl
I Letter wde DIN No. 20200756Y000006KFA16 dated 23.07.2020 was Sent to
o the assessee regarding certain .disc: epanmes net:ced dunng the scru’tmy of
- ST-3 Returns and also requested o submrf Balance Sheet, 26AS, Sanctioned
plan, sale deed and construction agreemem aiong wuh oceupancy certificate.
In compliance, the assessee has submltted Balance Sheet, 26AS, COpIeS of

ST-8 returns and acknawledged copy of TR (smgle copy). : o X
. Letter vide DIN No. 20200756Y000_006KFA1e,,mmaozo&zdzm

the assessee requesting to submit input Invoicee to examine wh'e_ther the
cenvat credit was taken on inputs or input 'seryj‘c,e_s.. In this rega_r'd,' no
response was received by the assessee. | |

lll.  Reminder vide DIN No. 20200756YO00006KFAT6, dated 21.08.2020 was
sent to the assessee. In this regard again no response was recezved o

V. A letter DIN no. 20200?58Y000008KFA16 dated 28.08. 2020 in e—ﬂie no
GEXCOM/SoR/15/2020- C(JST—RANGE RGPET- [1-DIV-SNBD- COMMHTE~
SECUNDERABAD was addressed to the assessee To submii- the relevant
documentary evidence regarding pure agent, mvomes raised on each
customers and documentary evidence pertaamng o) sales declared in. ITR and
P&L a/c. In this regard, once again no re,_sp_on,s.e was received.

The said above four letiers were sent by speed post.and by mall 1o the mdmdual
partners to the address and e-mail address declared in Form ST—-1. L

3. Further, a letter vide DIN No. 20200756YQ0000HA4ED, dt, £3.07.2020 was
addressed 1o the Income ﬂ’ax Department requesting fthem to provide ITR, P&L Alc
and 26AS. The said documents were received through mail v;de mail id
hyderabad.deitt0.1@incometax.gov.in on 12. 08 2020.

4. On scrutiny of ST-3 returns for the penod from 2015 16 1o 2017-18 (up o June,
2017), it is found that the assessee s avashng abatement under nouﬂcatlon
N0.26/2012-ST as amended by 2/2013 ST dated 01.03. 2013 as further amended
and is also deducting amount charged as pure agent from the gross mcome and pasd
service Tax on the resultant taxable lnoome through cash and Cenvat oredtf ST-S
return- wise details of Service Tax paid by the assessee is tabulated as under:
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" Tablesl
Amount in Rupees
. Deductions availed N ST paid
. ross & : ‘Net
Sl Period ST
Year Taxable | abatement | Taxable
Ne. coveredl ncome | “videNot | FU | vae | Pable || Cenvat
No. 2/ 2013 _Agenfc credit
11 2 3 4 5 6 7 B 9 10"
' April - | _ _ T ‘ N : ——
1 . Septem 31817208 | 23862906 0 7954302 1080802 973334 - | 107468
2015-16 ber - _ B
2 | ?ﬁg:’c‘g 57237384 | 42830538 | 50000 | 14206848 | 2058711 | 1021227 | 1037484
Tatal 89054592 86753444 | B000n |-222s1148 | 3139513 1094567 1144952
3 “Septemr | 61041279 42512837 308655 | 18219787 | 2701100 1881404 . B19695~
2016-17 ber ' -
' October :
4. - March 93280123 634623672 ‘.2617733 27198718 | 4079809 | 2974696 11051134
Total 154321402 | 105976509 | 2926388 | 46418505 | 6780909 4856100 | 1924809
5 | 2017-18 ’jﬁﬂ[e" 12382924 | 8868747 @ BTIB177 557277 | 239174 | 318108
G Grand Total 255759918 1_81398700 2976388 71384830 | 10477699 | 7089835 3387864

5. Notification No. 26/2012 ST dﬂ‘red 20.06.2012 prowdes aba+em°n? from the
taxab!e value m respect of. va1 ioUs services subject to the sat;slachon of ’rhe relevant"'

conditions specified therein. S No. 12 of notiﬁcatlon-_ No. 267‘20-1‘2 ST periains to

“Construction of a cormplex, building, civil structure or_’_a part thereof, intended for a
sale to a buyer, wholly or partly except where entire consideration is received after
issuance of comp!etion certificate by the competent “authority” and holds that the
Service Tax is payable only on 80% of the value subject to the condition that (i)

Cenvat credit on inputs used for Drowcitng the taxable service has not been taken_

and (i) the value of land is included in the amount charged from the serwce receiver,
Notification No. 2/2013 ST dated 01- 03-2013 was lssued amending the peroentage
of aba*cement and the conditions to be followed in respect: of SI. No. 12 of notification
No. 26/2012 dated 20.06.2012. Sl No. 12 -of notrfz_catlon- No. 26/2012 ST is

reproduced hereunder:
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competent authority.

Sk No. Description of taxable service Percentage Conditions.
Caonstrugtion  of 2  complex, (iy CENVAT credit on inputs used
building, civii structure ar a part- far p{owdlng the taxable ‘service
-thereof, intended for a sale 1o a has not been taken under the
buyer, whoily or parilly except provisions of the CENVAT Credn

12 where entire consideration is - 25 Rules, 2004.
received after issuance - of
| completion  certificaie by the (i) The value of land js inciuded in |

the -amount charged from the_
service receiver : :

Notification No. 2/2013 ST dated 01-03-2018 which came into force on
01.03.2018 amended SI. No. 12 of notification No. 26/2012 ST as under:

carpet area upto 2000 square Teet

ar where the amount charged js

less than rupees one crore;

(i) for other than the (i) above.

Sl No. Description of taxable service Percentage Conditions

1-Construction  of 4 complex, ' 1 4 CENVAT credit-on-inputs used
building, civil structure or a pari for providing the taxable service
thereof, intended for a sale o a has not been taken-under the |

12 buyer, wholly or partly except prows«ons of the CENVAT Credlf

where entire consideratign is- Rules, 2004; -
received  after “issuance  of -

| completion certificate by the'|
competent authority,-
(i} for residential unit having 26 | (ii) The value of land is included

30

) 1serwca re;‘-alver

in the amount charged from the

The said notification No. 2/2013 ST dated 01.03. 2013 was further amended

vide following notifications:

a. Notification No.9/2013 — Service Tax, 8™ May, 2013.
b. Notification No.8/2016 ~ Service Tax, mm, 2016.

The above two notifications are'rep_rpdubéci-ﬁhéreundér’: '
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12

- i'sale to a- buyer,
| partly except where entire
1 consideration is received after |

issuance of ~ completion

certificate by the competent |

authority

wholly “ory -

i)

Jinclucled

8I.-No. | Description of taxable service"Pe'r'céhtage .+ Conditions - . .|
| Construction of & . complex;: | = a0 ] (i CENVAT crediton” mputs
- | building, -civil structure or a| used for providing the taxable
12 | part thereof, intended for a. service has not been taken |
| sale to- a.buyer, wholly orl" under’ the - provisions..of the.
| partly, except where entire |. CENVAT Credit Rules,2004. -
_consideration is received after - S
issuance of = completion
o peertificate by the competent |
|- authority,- : h _
{a) for a residential unit 25

.| satisfying both the following _
| eonditions, namety :- | (ii) The value of land is.

(i) the carpet area of the unitis included  in  the amount
‘less than 2000 square feef; | charged  from the service | o
iand : receiver BEESTEEE SRR

<1 (1)-the amount charged for the |
junit s’ less than rupees one_--
crore; 1 _

| (o) for other than the (a)| 30

| above. o o ] _

Notification No.9/2013 — Service Tax; 8" May, 20183
St No. | Description of taxabie service | Percentage . Coendittons . o |

‘Construction of a complex,: S (i) : CENVAT credit on. lnputs
building, civil structure or a used for providing the taxable
part thereof, intended for a 30 yservice has not been taken

| under: the: ;provisions: of the"
1 CENVAT Credit Ruies, 2004

The value of fland . is
in the amouni|
charged from the service
receiver '

8.

dated. Of .03.2013 and as further amended

Notification No 8/20*26 Servnce Tax 1% March, 2016

From the notification No. 26/2012 ST as amended by No*tmcatton 2/2013 ST
it appears ’that the beneﬂt df the.-

notlﬁcahon can be avajted only if the. fo![owmg two condmons are met:

.  Cenvat credit on mputs used. for prov;dmg the taxable service has

not been taken under the . prowsm'ls of the uenvat Gredst F{u[es

2004.
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lt. The value of land is :ncluded inthe amount charged from the serwce

re ceer.

From the above it appears that the restriction on availing CenvaL credrt
is only limited to ‘inputs credit’ but not mput serwces credit’ .

7. On perusal of the 8T~3 filed by the assessee for the: period from '2615 16‘ to
2017-18 (up to June, 2017) it is found that the assessee had availed Cenvat credat
on inputs only and not on input services as shown below: '

Table-l ' Amount in Rupees
o Credit
Credit
_ : . ST-3 PRI ey .| JTaken [ Cenvat | Balance
|8t no. | FIENCRLE perigq | OPENInG | TBKEN | oinpis | Credit | Cenvat |
' e Covered : ln uts | Services | - utilised | Credit’
_ o directly | |
1 2 3 | 4 5 | & | 7
1 April - 0 | toraes | o | to7aes| o
Sgptember ; 1 _ : IR
2015-16 -
QOgtober - ‘ |
2 Mardh 0 | 1037484 0 1037484 | O
3 Aprit - o 837854l o | sigess | 1s1es
September
2016-17 |
4 Mo | tlosta ). o | 1108113 0
5 | 2017-18 | April- June | 299566* | 0 | O 29'9566 0

* The assessee should have shown opemng balance of Rs. 18, 168/ in the return _
pertaining to the period October, 2016 o March ,2017 but has shown 'Nil.. Balance.
However, they have shown opening balance of- Rs 2,99,566/- in their return pertammg
to the perlod April, 2017 to June, 2017. :

From the above, it appears that the assessees have taken credit on inputs
and have utilized the same 1o discharge their Service Tax inabmty It appears that the
assessee have violated the conditions stspulated in the notification and hence It
appears that the assessee are not elzglb!e for abatement under notmcatxon No
26/2012 ST as amended by 2/4013 ST da’ted 01:03, 2013 and as-further an"ended o
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8. Asperthe ST-3 returns filed. by the assessee. they had deduo’sed from the
_ gross incorme an amount of R° 29, 76, 388/ f‘iamrng to be arnount charged as pure
"'"""agent from the gross income aver the period from 2015 16 to 2017-18 (up.to
June, 201 ?) as shown in Table -1 above In th;s regard, rhe assessee was requested
_ to subrrut the relevant documentary evrdenoe regardmg pure agent the servroes

| rendered as pure agent as certain oondrtrons are t0-be: met to claim abateme_nt on. |
account of pure agent as [per the provrsrons of Flule 5 of the Servroe Tax Va!ua‘uon_
_ Ru!es 2006. The assessees have: not fumrshed any rnformarron or documenrary} '

evrdehoe to support their claim, Hence it appears thai' the deduction from the gross.”

rncome towards “amount charged as pure agent” canno’r ve allowed.

Jt appears that the assessee are not elrgrb!e for aba‘aoment in. ferms’ of no’nfrcatzon
No. 26/2012-ST as amended vide no’rrfroatron No 2/2013 ST dated 01 03. 2013 and
as further as amended and- are aiso ot efrgrble ror - deduction 1owards amounT

charged as pure agent. Therefore it appears that they have to pay Servroe Tax on '

the gross incomes: reoerved by them during the per:od Trom 2015- 16 1o 201?-10 (up '

to June 201?) The gross incomes forthe ananoral Years 2015 16 and 2016 17 are'- o 5

Res. 8 90 54 592/- and Rs. 15, 43, 2‘1 402/ respectlvely In respect of Frnancraf Year‘
201718 ( up to, June, 2017‘) the assessee have shown ’taxable rnoome of Rs.,

- 1,28 83, 924/ However the total safes for the, Frnanoral Year 2017—18 as per !noome:::_ S

Tax Fleturn frled by the asseesee is Re 1668 99 960/ and “the outward suppiy as.
per GSTR- 9 return filed by the- assessee for the year 201? 18 is Rs. 3 78, 87,611/~
Subtractrng the taxable turn over shown rn GSTH 9 whroh covers. the perrod rrom:
July, 2017 to March, 2018, from the ro’fal sales for rhe year Financial Year 9017’-18

as per Income Tax Return, taxable rnoome forthe. penod the 2017-18 { up to., June .
2017’) works out fo Rs. 12,90,12 349/ (Rs 16 68 99, 980/ minus Rs.8,78, 8/ 61 1/

10. Adoptrng the taxable valtes as| drscuesed above the Servroe Tax Erabrlrty of the .

_assessee for the perrod from 2{}15 16‘50 2017 18(up to dune 2017) works out to Rs e

5, 49 08,106/- As per ST-3 returns filed by xhe asseseee durmg the per;od from 901 5~
16 to 20“7—18(up 0 June, 2017) the aeeessee have already p’ud an amount. of '

Rsr 04 ?7‘ 699/~ towards Servroe Tax The aeeeseees are irable to ’rhe balance y

Servrce Tax payable of Rs. 4,44 30, 407/ as shown be!ow as ehown here under
Page 7ofi2 T : :




Table»lll : Amount in Rupees
' - “VRateofTax | = . ST Paid: “Bal )
SL | yeg |ST-8Period| Taxable - | including | ST asper . ‘?‘-_a.”,‘i.e
cai . N . _ ._Semoe_lax- ‘
No, Covered value . applicable |. Payable ST-3 Pavabl
| cesses (%) relumns . | . ayave
April to . o
June 12625000 1236 1560450
Julyto - ' R N e R S
19192208 14 - 2686909 g
September . o 3139512 | . 9268530
1| 201616 [ — — ST AL
. Qctober - > _ '
Docember | 27747339 | .14 | _3_884627_ |
Jan-March | 29490045 1 145 cap7R0s7 | o o
Total 89054592 o 12408043 | 3139513 | 9268530
2 | 2016-17 154321402 | - 15 23148210 | 6780909 | 16367301
3 | 2017-18 | AP yogo1zgag | 45 | 193stssz | 557277 f:‘.j:-é:;?e‘z;srs-‘
Grand Total 372388343 54908106 0477689 ---4443040?

Therefore, it appears that the assesseee are Ilable o pay Ser\nce or ‘Res.
4,44,30,407/- (Rupees Four Crorés Forty Four Lakhs Thn’ty Thousand Four Hundred
and Seven Only) fincluding Education Cess Secondary and ngher Eduoatton Cess, _
Swachh Bharat Cess and Krishi K’ilyan Cess] a[ong w1th interest. ' B

11. The assessee has filed ST-3 returns Coverlng the period from 2015 16 10

2017-18 (April to June). All these returns were ﬁied beyond due dates in: terms oj' -
Section 70 of the Finance Acl 1@@4 read wnh F-?u!p 7{1 nf fhp Sexmee«-?-ee:m

Rules, 1 394 every assessee who files ST-3 [etum aﬁer the due date. are. lsabie “to pay
l:;te Fee as prescribed. The assessee have pald late fee in respect of the four haif

yearly returns pertaining to the Financial Years: 2015- f8 and 2016-17 but have not”
paid late fee in respect of the ST-3 return peltamsng to the perfod April, 2017 710 Juno,

2017 -which was filed 389 days beyond the prescribed due date. In terms of Seo‘ﬂon :
70 read with Rute 7G. (ifi), for the period- of deley beyond thirty deye Trom the dete

preeonbed for submission of such retum !ate fee has ’fo be pald at the ra‘fe of one -
thousand rupees plus one hundred rupees ,or every day from the thn‘ty flrst day ‘ilil': B
the date of furnishing the said return, eubjeot toa maximum of Rs. 20, OOO/— Henoe
it appears that the agsessee are liable to pay late fee of Rs. 20, 000/~ for delayed o

filing of ST-3 return pertammg to'the penod Aprli 201? to June 2017.
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12. . From the foregoing, it-appeared-that l\./!,is Nilgiti Estates, Secunderabad had
evaded Service Tax of Rs. 4,44 30,407/~ (Rupees Faur Crores Forty Four Lakhs
Thirty Thousand Four Hundred and; Seven Only) lincluding Education -Cess,
Secondary. and Higher Education Cess Swachh Bharat Cess and Krighi Keiyan
Cess} W[thout Tollowing the requisite Servree Tax: procedures and by way of wri[rul
suppressron and mrssta’remen’f of facts and aocordmgly ’rhey appeared to have.
contravened the following provisions: of Chapter V of the Finance Act, 1994 and the
rules made there under with intention to evade payment of Service Tax :

1 ~ Section 67 of the Finance Act, 1954 read w:th No’uﬂce‘uon No. 26/2012 ST

-as. amended by 2/2012- ST and 8/2016 ST inasmuch as ’rhey had not
arrived at the correct taxable: value for paymen’t of Service Tax I respect of
the different taxable services provrded by them; ' ' '

i.  Section 68 of the Finance Act, 1994 read wrth Rule 6 of the Service Tax
Rules, 1994 and Ruie 3 of the Pont of Taxan_on "Rules, 2011 masmuch as
they had not paid the appr'opria’re amount of Service Tax on the taxable

value of services provided by__them.' o

iil.  Section 70 of the Finance Act, 1994 read with Rule 7 of the Service Tax

-Rules, 1994 masmuch as they failed 1o proper!y self- -assess the tax due.on -
i ‘rhe taxab!e services and ﬂfe perrodlcaE re‘rurns wrth correct detaafs of the

“vaiue of services rendered by them;

13. [t appeared ihat M/s. Nilgiri Estates who are. registered with the Department
vide Service Tax No: AAHFNO7E6FSDO0T were well aware that the services
pr_ovided by them were taxable servieeﬁs arad_w were liable to Service Tax by the
servie'e provider. it appears that the es'sesse_e‘have_availed abatement in vi'ola't':i'on_of
the conditions notification No. 26/2012-ST as amended by notification No. 2/2013 ST
dated 01.03.2013 and as further amended uncrer cons’uucuon of resrdentuai compiex
services without meeting the conditlons speoifred there:n They have suppressed
their taxable income in the 3T-3 return. f:led for: the perlod April, 2015 to June, 2017.

But for the verification caused by the Depﬁrtment the short paymen’r ot Service Tax

would have been un-detected.
' Pége 9 o:f 12
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14.  Therefore, it appeared that, M/s. Nilgiri Estates had resorted to willful
suppression of facts as well as centravehtien-bf statutory provisions of the Finance
Act, 1894 and rules made thereunder as well as aba’zement noﬁﬁcet.ioh.wh'ieh ie
available to subject to fulfilling conditions like not taking Cenvat credit on inputs as
detailed above with intent to evade payrheht ef 'Service Tax, hence, the eﬁehded
period of limitation under prowse o Sup-section (1) of Section 73 of the Chapter V of
the Finance Act, 1994 appeared invokable in-this case far demandmg Service Tax
along with recovery of interest at applxoable rates in terms of Seotlon 75 of the Act,

ibid,

15. In the above circumstances, M/s. Nilgiri Estates also appeared to have
rendered themselves fiable for mandatory penalty under Section 78 of the-Finance
Act, 1994 for contravention of the previeiene of the Finence Act, 1994 ‘a'nd'-‘ru!es
made there-under, which resulted in shorf-payment of Service Tax. it also appeared
that M/s. Nilgirl Estates is also liable fef pay_me’nt of pe'naity* under p_ro_vislioh.s of
Section 77 of the Finance.Act, 1994 read with-Rule 7 of Service Tax Rules, 1994 for
failure to show the correct details of ihe value. of services rendered by ihe’m,-in their
ST-3 returns. o T

16.  In view of the above, M/s. Niigiri Estates (here after referred as the assesseg)
a partnership firm situated at Soham Mansion, 5-4-187/8 & 4, 2™ Fleor, M.@.Road,
Ranigunj, Secunderabad - 500003, are hereby requlred to show cause to the
Commissioner of Central Tax & Central Excise, Secunderabad -Cem-m-i-seleﬂ_er-a{e,
GST Bhavan, Basheerbagh, Near L.B. Stadium, Hyderabad-500004 within 30 .(th'irty)

days of receipt of this notice as to why:-

i. an amount of Rs. 4,44,30,407/- -(Bupeee Four Crores Forty Four Lakhs
Thirty Thousand Four Hundred and Seven Cnly) [including Education
Cess, Secondary and Higher Education Cess, Swachh Bharat Cess and
Krishi Katyan Cess] shou'id;'not_ be _:sﬂe_manded.,towards ehort paymem of
Service Tax rendered under -eonstru__ctien of residential complex service,
in terms of proviso to Section 73(1) of the Finance Act, 1994,

iil.  interest at-the applicable rates on the above 1ax amount shou[d no? be

recoverad from them under Sect;en 75 of the Finance Act, 1994
Page 1_0 of 12
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. it Penalty should not be lmposed on them under Section 77 of the Finance
 Act, 1994,
iv.  Penalty should not be imposed on them under Seotzon 78 of the Finance

Act, 1994,
v. Late fee of Rs. 20,000/ (Rupees Twenty Thousand Only) should not be

imposed on them under Section 70(_1) of the Finance Act, 1994.

17. '”M/s. Nilgiri Estates are required 1o produce all the evidence upon which they
intend 1o rely in their defense while showing cause. They are also required o

indicate in their written reply whether they v vwsh to he hearu m person before the case .

is adjudicated. If no cause is shown agamfs’r the actlon proposed to be taken thhm-”
the st:puiated time and if the. assessee does:not appear for the persona[ hearmg on
the appoinied day, then it will be p_resumed that they do not have anything 1o s_tate in
their defense and the case will be decided on the basis of evidence available on
records. ' yee

18, This notice is issued without prejudice to any other action that has been: er may
be taken against the notice/other under ihis,fA'o_t or under any other law for the time

being in foree in India.

19.  The Chapter V of the Finance Act, 1994 and Ceniral Exeise Act, 1994, except
with reference to certain commodities are repealed, the said Acts continue 1o be in
force and valid for recovery of the duties/taxes/irregular Cenvat credit in view -of the
saving clause provided under Section 1_?'-4(2).01‘ CGST Act, 2017,

20. The assessee is also informed that interms of second prowso to Sectlon 78(1) of

the Finance Act, 1994, the penally stancis reduced o fifleen percent of the Tax
demanded, if the tax demanded under SE',L,’{IDI'] ?'3( ) and the interest payabte ”fherean _
under Section 75, are paid wzthm thirty (80) days of the' communication of this show -

cause: not[ce subject to- the condition- ’chat such reduced penaity is also paid within the
said period of thirty (30) days
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21, Reliance for issue of this Notice is placed on the following:

a. ST 3 Returns for the period 2&1'5-16_’[0 2017-18 (April to June).

b. P&L account and Balance sheet and ITR provided by the"!nc’o_mé Tax
Department. | | T |

c. GSTR Y filed on 09.11.2019 for the F.Y. 2017-18.

(M.B.B. REDDY) 7
COMMISSIONER.

TO,‘

M/s. Nilgiri-Estates, s TSI

5-4-187/3 & 4, /{By Speed Postf/ -

2™ Floor, Soham Mansion,
M.G.Road, Raniguni,

Secunderabad - 500003.

Copy to: o _
1. The Assistant Commissioner, Central Tax, Secunderabad -GST Division,

Secunderabad GST Commissionerate. _
2. The Superintendent of Central Tax, Ramgopalpet-lI Range, S'ecunde.rabad

GST Division, Secunderabad __G'S_T-_?_Comm{_issionerate. SR,
3. Office Gopy / Master Copy. o o
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