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l . Appeal Oliice Address

::. .ttN/clil{

-',. Name & Addrt:ss

Date of filing ofappeal

Reasons for delay (ifapplicable r:nclose a

separate sheet

Tax Period / 'Iax Periods

10. If turnovel is disputed

a) Disputed lul uover
b) Tax on the disputed turnover

If rate oftax is disputed

a) Tumover involved
b) Amount oftax dispuled

I l. 12.5% ofthe above disputed tar paid

|.q!9i Any odrer relielclairred
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I wish to appeal the tblln, ing dt:cision /
assessm(,'nt received froin the ta)( office on :06107/2012

[See R ule 38(2)(a)]

: I he Appellatc Dy. Comrnissioner(CT7
Punjagutta Di vision, Hl,derabad

:28790571789

M/s.Summit lluilders,
L-).No.5-4- I 87/3&4, Soham Mansion,
M.C. Road. Secunderabad.

l08t20t2

:Not Applicat,le

{4107 to 03/08/VAT

:NlL
: Rs.2,73,95()/-

: NIL
: NIL

: Rs.34,244t-

Other grorurds that may be urged at the

tirne of hearing.

Tax Office der:ision / assessrnenl Order No. :Assessmenl of Value Added I'ax
(Form VA'l'-I05) order dt.28/06/2012 passe<l

by CTO, M.(i. Road Circle, Secunderabad.

Grounds of the appeal (use sepalate sheet
if space is insuftlcient

Separately E nclosed



SUI{MIT BTIIt,DERS,
Sohzrnr Mansion, M.G. ltoad, Secunderabad.

Tar Prrriorl: 04101 lo 03/08/\/A1'
Statonrcn t ol'lacts:-

l. Appellant is a deal:r engalled in the business of execution of rvrrrks contracts

and is an assessee rxr the rolls olthe (11'O, MG Road Circle, Ilyderabad, with

TIN No 287905717119. Appellaol is in the business ol constructing anrl

selling independenr houses, apartmDrts etc., paying tax under Section 4 (7) (d)

of the AI'VAT Act, 2005 (hereinaft,:r referred to as Act) rmder compositiorr

scheme.

2. The Clommercial l a): Ofli:er, M.(i. Road Circle, Begumpet Division (herein

after called as CT{)) has i,isued Sho*'{lause Notioe dated 19-03-2012 whi,:h

was served ou apt)ellant, dated 2l'03-2012 proposing under declaration of
outl)ut tax of Rs. 2.7i,950/. for the pt:riod fiom April'2007 to Man:h'2008.

3. The appellarrt has filed dt:tailed objections througJr letter datetl. 14-05-2012

and also lcquestr)d lbr personal ht aritig. However wittrout propet ly

considering the obj(x:tions filed .rrd rvithout providing an opportunity c,l'

pen;onal hearing tr, lhc apJellant the learned CTO has issued FORM VAT 305

(Assessment ol Value Arlded Tax) dated 28-06-2012 demanding a tax of
Rs.2,'/3,9501.

4. Aggrieved by su< h order', appellaut prefers this appeal on the tbllowing
grounds, amongst,)tlters:-

Crounds of appeal:

a. The impugned assessmenr. order is highly illegal, arbitrarl', uniustifiable and

contrary 1o lacts ard law.

b. Tht: learned CTO Ln the as sessment ,)l der mentioned that "as per inlbrmation
recciycd from other Stale Government Departments of Andhra Pradesh"

apJrellant has recerv(:d am()unts on ,cc()unt of exeoution of works contracts to

a lurie of Rs.2,8'1,?9,6251- and orr ;rccount of car parking ard service r.ax

pa)'urents ks.20,07,ti'l4l- totaling to Its.3,07,37,2991. It is also stated tnat

the appellant have repor.r:d a tu lover Rs.44,13,2251- for the period tiom
April'2007 to Marclr'200[i. Thus it is llleged that appellant has short reported

works contlact rerr(iipts tumover r-rf Rs.2,58,98,047 /- and on that the leanred

CI'O has levied tirx (it lozo .



C Appcllant submit! lllirt leirnred C'IO grossly failed to provide tlrc details on
which he relied u1,ol Ibr passing su,jh an order even though the appellant lias
mentioned in the rrply ttrat the nature of the items alleged to have been
purchased I}om t[,e other State Go./erornent Depatment of Andhra Pradesh

war; not mentione,l ,n the notice. l'he leamed Cl'() has not mentioned such

items even in the assessment order.

d. The lcarned C'I'O lras pa,;sed the (,rdcr without providing pelsonal hearing
opportunity to the appellarrt. Furthr:r the learned C'TO har; not provided any

inf<rrrnation to the allpellant with legard to the inlbrmatiorr he received frc,rrr

other State Governrnent [)epartmellls rvith respect to the rvorks conlraols
receipts 1o the exrerrt of Rs. 2,87,119,(i25l-. The appellant submits that the

assessment order passed is liable to te set aside on this ground alone.

Without prejudice to the ebove the agrpellant submils that they are engaged in
the business of ex,lcution of worki corrtracts i.e., sale of independent houses

and apartments anrI oplred r.o pay tax Ql lYo under composition under Sec.4 (7)

(d) of APVAT Act'2005.

Sec,,l (7) (d) of the.\PV/,T Act relrls as under:-

"Any dealer engalled in r:onstructit,rr and selling of residential apartments,

houses, buildings or comrnercial t;omplexes may opt to pay tax by way of
corrposition at tlre rate of 4Yo tl twenty five percent (25%) of the

consideration receivrd or receivable or the market value fixed for the purpose

of ritamp duty wtrichever is higher suhjecl to such conditiorrs as may be

prer;clibed;.. ."

As per the above clause a dealer r;ngaged in the constrtrction and sale of
aparlments, houses eic., is liable to pay tax @ 4Vo ol25% olthe consideration

IgSSlygfuLlggplpblqor the market value fixed for the purpose of slamp duty

whichever is higher.

Herrcc the considegltignlg.ceivq!!-qr-Icqeivable qhich relates to the sale of
apartments, houses elc., is only taxnl:lo, but not othel amounts lil(e car parkitrg

and service tax plyrnents received druirrg that period. During the perirxl

Novernber'2006 to t\larch'2007 appellant have sold the independent houses

and registered the rane wi.h the sub-registrar's officc and paid VAT @ l% on

the registration valrre which is the salo ,:onsideration received by the appellant

frorn prospective pdrDhasers. They havc declared the said tumover in montbly

returns for the said periods. It is not t;lear tiom the assessment order as well as

from the show cause rroticl where fronr the works contracts receipts turnover

of R-s.2,8'1,29,625/- lbr the period from April'2007 to March'2008 is extractrel

'.),



by leamed CTO. Appellant now sut'mits to kindly consider the turnover of
Rs.44,13,2251- Ibr the period from z\pril'2007 to lvlaroh'2008.

f. Thr: learrred CTO io his order le,r,ied tax of Rs.14,970/-@ 4%o on the tluh

purchase turnover ol ks.3.,74,2611- fiom ruregistered sources and as per rhe

inlirrrnation receivetl lrorn other State Govemment Department of Andlu.a
Pradesh. The natrlr: of tlrese itent: alleged to havd been purchased was uot
mentioned in the <,rcler. Ihe appelle,nt submits that the above taxes are levied
purpofiing to be urrdel clarrse (e) un,;,er Section 4 (7) of AP\IAT Act'2005.

g. The appellant subrnits that even if for any reason the said clause (e) is made

applicable, no tax need [6: paid at lire higher rates because clause (e) is very
clear in saying that under clause (e) tax is payable only at the rates applicatrle

to lhose goods under the Act. In the present case appellant have opled tbr
conlposition under Sectiorr 4 (7) (l) of the Act. In respect of the goods used

by them in the execution ol'works c()ntlact, the rate oftax is 4%o of 25Vo of lhe
consideration received or receivttrlc. Clause (e) says THE RATE
APPLICABLE UNDER I'HE ACI'. l'he rate applicable under the Act is 49lo

of 25%. Clause (t) does rtot author':ze collection of tax at the l'ull rate of 496

or 12.5Vo, as thero is no rnention of 'Schedules to the Act' in that clausr:.

For example in respect of 'lease :ax', in Sectiorr 4 (8) of the Act, it is

specitically mentioned 'at the rates specified in the Schedules'. As, such

words do not find place in llection I (! (e), it cannot be assumerl that the rales

in the Schedules h;rve to be applied. tt is settled larv that there cannot be any

presumption with rcferen:e to the 0harge to tax. Any amtriguity in the

provision shall be interprer.ed in fav('Lrr ol the tax payer. It is also settled larv

that rvhen there is lrossibility to apply two rates oftax on the sanie commodity,

the least of the t\\,o has to be applied 'l he appellant therefore humbly submits

that on nrere presufirption, higher rares oftax cannot be applied. There is no

authorization in clause (e) ro collect lax at the rates of47o or 12.5%o as the case

may be. Further appellanl. have paid tax at the rute of 4oA only urder clause

(d) and not at l%o. 'Ihe appellant har; already paid tax 47o on the same goods,

the question of paf illg tax once again (,J) 4% does not arise- What has beeD

leduced under clause (d) ir; only the quantum of tumover to 25% but the rate

oftirx of47o has bt:en retained. In the result no tax becomes payable either ra)

4%or @ 12.5%.

h. It is therefore subnrilted thlt levy of tnx under clause (e) is neither correct nor'

legal.

The learned CITO hi,s failed to pro'zide the infortnation fi'om where he ht
extracted the delails of purchasesr fiorn unregistered dealers in his ordt'r.

Furlher the appellant subrnits lhat thu learned CTO ltas not provided an

oppofiunity ofpersonal heiring to substantiale appellant's contentions. As tlte

.)



C'l O failed to {'urnislr tht: required infbrmation, lhe impugned levy is illegal
anrl therefore the rs:essmr:nt order i; liable to be set aside.

j. For these ground:i iuld the other grounds that may be urged at the time of
hearing, appellant pla),s t(, set aside the impugned order as illegal and to allow
the appeal.
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